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Bruce D. Greenberg, of full age, being duly sworn upon his oath, declares as
follows:
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1.

I am an attorney at law of the State of New Jersey, and a member of

the law firm of Lite DePalma Greenberg, LLC, attorneys for Plaintiffs in this
matter. I have been one of the counsel for Plaintiffs during the entirety of the
litigation of this matter. I was also one of the attorneys whom the Court appointed
as Interim Class Counsel in this case. ECF No. 39. I have personal knowledge of
the facts contained in this Declaration.
2.

I make this Declaration in support of Plaintiffs’ motion for an award

of attorneys’ fees to Class Counsel, reimbursement of Class Counsel’s expenses,
and Service Awards to Plaintiffs.
A.

The Pleadings and NIBCO’s Multiple Motions to Dismiss
3.

On December 27, 2013, Plaintiffs Kimberly and Alan Cole, citizens of

Tennessee, and James Monica, a New Jersey citizen, filed the Complaint in this
matter. ECF No. 1. The Complaint alleged that NIBCO’s cross-linked
polyethylene plumbing tubes, the yellow brass fittings used to connect the tubing
together, and the stainless steel clamps use to join the tubing and fittings (the
Tubing, Fittings, and Clamps are each defined in the Settlement Agreement and are
collectively referred to as the “Covered Products”) “suffer from undisclosed design
and/or manufacturing defects that inevitably cause them to fail prematurely.” Id. at
2, ¶1.

2
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4.

On March 17, 2014, NIBCO filed its Answer and Affirmative

Defenses to the Complaint. ECF No. 8. Plaintiffs moved for the appointment of
Interim Class Counsel and, thereafter, on September 3, 2014, filed a motion for
leave to file an Amended Complaint. ECF No. 35. On October 2, 2014, Hon.
Tonianne J. Bongiovanni, U.S.M.J., granted leave to file the Amended Complaint,
ECF No. 36, which Plaintiffs then filed on October 6, 2014, ECF No. 37. The
Amended Complaint added Plaintiffs Linda Boyd (an Alabama citizen), Michael
McMahon and James and Judy Medders (Texas), Ray Sminkey (Oklahoma),
Robert and Sarah Peperno (Pennsylvania), and Kelly McCoy (Georgia). On
October 23, 2014, Hon. Freda L. Wolfson, U.S.D.J., entered an Order appointing
attorneys from three law firms as Interim Co-Lead Class Counsel. ECF No. 39. I
am one of those attorneys and have handled the matter ever since as an Interim CoLead Class Counsel.1

Those counsel were Bruce D. Greenberg of Lite DePalma Greenberg, LLC,
Joseph G. Sauder and Matthew D. Schelkopf of Chimicles & Tikellis LLP (now
known as Chimicles Schwartz Kriner & Donaldson-Smith, LLP) (“Chimicles”),
and Daniel Hogan and Michael Hopkins of Law Offices of Robert A. Stutman,
P.C. (“Stutman”). Messrs. Sauder and Schelkopf left Chimicles for another firm,
McCune Wright & Arevalo, and, later, formed the firm of Sauder Schelkopf. The
Court entered Orders designating Steven A. Schwartz of Chimicles as that firm’s
representative on the Interim Class Counsel team, and continuing Messrs. Sauder
and Schelkopf as Interim Class Counsel following their moves. ECF Nos. 80, 86.
Stutman withdrew from the case due to a conflict. See ECF Nos. 75, 79. Thus, as
of when the settlement of this and the parallel Meadow case was achieved, Interim
Class Counsel in the present case consisted of me and Messrs. Sauder, Schelkopf,
and Schwartz, on behalf of our three law firms.

1
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5.

On October 20, 2014, NIBCO filed a motion to dismiss, in substantial

part, the Amended Complaint. ECF No. 38. After extensive briefing in response
and reply, ECF Nos. 44, 45, 46, Judge Wolfson entered an Order and a 29-page
opinion on May 20, 2015 that granted NIBCO’s motion in part, with leave to
amend, and denied it in part. ECF Nos. 48, 49.
6.

Plaintiffs then filed a Second Amended Complaint (“SAC”) on June

19, 2015. ECF No. 50. The SAC added certain additional legal theories to those
previously asserted. NIBCO filed a motion to dismiss the SAC, in part, on July 20,
2015, ECF No. 53, and response and reply briefs followed, ECF Nos. 65, 67.
7.

On February 26, 2016, Judge Wolfson entered a 47-page opinion and

a companion Order that granted in part and denied in part NIBCO’s motion to
dismiss as to the SAC. ECF Nos. 84, 85. The Court permitted certain strict
product liability claims arising from manufacturing defects or failure to warn, the
breach of implied warranty of merchantability claims of Plaintiffs McMahon and
the Pepernos, certain strict product liability claims arising from design defects that
were asserted by Plaintiffs Monica, Sminkey, and McCoy, certain claims for
negligent formulation, testing, design, manufacture, and failure to warn asserted by
Plaintiffs Boyd, McMahon, Sminkey, the Medders, the Pepernos, and McCoy
(except, as to the Pepernos and McCoy, their claims relating to negligent testing) to

4
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proceed past the pleadings stage. Id. NIBCO filed an Answer to the SAC on
March 11, 2016. ECF No. 87.
8.

A separate case, Meadow et al. v. NIBCO, Inc., No. 3:15-cv-1124,

alleging similar defects with respect to the Covered Products, was filed on October
26, 2015 in the United States District Court for the Middle District of Tennessee.
The Meadow Court granted in part and denied in part a motion by NIBCO to
partially dismiss that case. Meadow ECF No. 62. Class Counsel in the present
case and counsel for the Meadow plaintiffs then agreed to coordinate all discovery
in the two cases to avoid duplication of effort and to minimize expense. The firms
in the two cases worked together closely on all case matters and in negotiating the
proposed nationwide settlement, which will resolve both the present case and
Meadow. The history of Meadow is set forth and detailed in the accompanying
Declaration of Shanon J. Carson of Berger Montague PC, one of the law firms who
filed Meadow. This Court appointed Mr. Carson as one of the Co-Lead Class
Counsel for Plaintiffs and the Settlement Class in the Court’s Preliminary
Approval Order. ECF No. 177, at 4.
B.

The Voluminous Fact and Expert Discovery Taken by the Parties
9.

The Parties engaged in exhaustive discovery in the two cases. Even

before receiving the Court’s decision on the motion to dismiss the SAC, Plaintiffs
in this matter had served multiple rounds of extensive discovery requests on
5
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NIBCO, issued subpoenas to a number of third parties, received and analyzed tens
of thousands of pages of documents produced by NIBCO and third parties, retained
experts, and responded to written discovery served by NIBCO on each of the many
Plaintiffs. Plaintiffs’ discovery efforts continued thereafter, including an
application for letters rogatory to obtain discovery from a Canadian entity, Jana
Labs, which Judge Bongiovanni granted. See ECF Nos. 96, 98, 99.
10.

NIBCO inspected the homes of each Plaintiff named in the SAC in

this case and in the Complaint in Meadow. Plaintiffs’ counsel and/or their expert,
Cynthia Smith of Paragon Polymer Consultants in Mooresville, NC, were present
at each inspection. Those inspections took place at eleven different homes in eight
states (Alabama, Georgia, New Jersey, Oklahoma, Pennsylvania, South Carolina,
Tennessee, and Texas). NIBCO took fourteen plaintiff depositions between this
case and Meadow. NIBCO also subpoenaed and deposed plaintiffs’ plumbers.
Plaintiffs took eleven fact discovery depositions, including depositions of nine
NIBCO current and former employees, as well as the deposition in Canada of Jana
Laboratories, a third party that had worked closely with NIBCO on certain
Covered Products, and the deposition of NIBCO’s main distributor in the southeast
United States.
11.

The Parties also retained expert witnesses. Plaintiffs offered Ms.

Smith as an expert in PEX plumbing and metallurgy and Ed Slovak of Delta
6
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Mechanical, Inc. in Mesa, AZ, as their expert on plumbing repair costing. NIBCO
presented its own metallurgist, Eric Weishaupt of Engineering and Scientific
Investigation (“ESI”), Robert Jalnos, a plumber from San Antonio, TX, and two
engineers, Donald E. Duvall and Anand R. Shah of ESI. Each of these
professionals, on both sides, prepared a written report (Messrs. Duvall and Shah
offered a joint report), and Ms. Smith prepared a rebuttal report. Each expert was
deposed by the opposing Party.
C.

Motion Practice: Plaintiffs’ Motions for Class Certification, NIBCO’s
Motion for Summary Judgment, and Expert Exclusion Motions by Both
Sides
12.

On March 21, 2017, the Cole Plaintiffs filed a motion for class

certification. ECF Nos. 108, 109, 110, 111. NIBCO filed its opposition to that
motion on June 9, 2017. ECF No. 120. On that same date, NIBCO filed a motion
for summary judgment as to virtually all of the Cole Plaintiffs’ remaining claims.
ECF Nos. 118, 119. Plaintiffs filed an opposition to that motion on July 28, 2017.
ECF Nos. 131, 132, 133, 134.
13.

Also, on July 28, 2017, the Parties in this action filed motions to

exclude or limit each other’s expert witnesses under Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579 (1993). Plaintiffs moved to bar NIBCO’s
metallurgist, Dr. Weishaupt, ECF No. 135, its plumber, Mr. Jalnos, ECF No. 137,
and the two engineers, Messrs. Duvall and Shah, ECF No. 140. NIBCO,
7
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conversely, sought to exclude Plaintiffs’ plumbing expert, Mr. Slovak, ECF No.
138, and their metallurgist (and expert on the reasons that the Covered Products
failed), Ms. Smith, ECF No. 139. Thereafter, the Parties filed responses and
replies on the class certification, summary judgment, and Daubert motions, with
the last of those submissions on September 1, 2017. ECF Nos. 142, 143, 144, 145,
146, 147, 150, 151, 152, 153, 154, 155, 156.
14.

Meadow too proceeded through the filing of a motion for class

certification, and the Parties completed briefing on that motion on September 13,
2017. Meadow ECF Nos. 125, 126 (Plaintiffs’ reply submission).
D.

The Lengthy Settlement Mediation Process, With Two Mediators
15.

The Parties had a face-to-face settlement conference, as to both Cole

and Meadow, in Philadelphia on August 17, 2016. I attended that settlement
conference, along with Mr. Sauder, on behalf of Interim Co-Lead Class Counsel in
Cole. Lawrence Deutsch and Jacob Polakoff of Berger Montague PC attended on
behalf of the Meadow plaintiffs. That conference did not result in a settlement of
either case, and the Parties continued to litigate intensely as described above.
16.

In 2017, however, having obtained a full appreciation of the risks and

likelihoods in the two cases after the extensive discovery and motion filings, the
Parties proceeded to mediation. They retained Hon. Wayne R. Andersen, U.S.D.J.
(Ret., N.D. Ill.), to act as a settlement mediator. The Parties mediated with Judge
8
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Andersen in Chicago, IL on June 12 and December 13, 2017, and January 29 and
30, 2018.2 When issues of NIBCO’s insurance coverage became critical for
resolution, the Parties brought in a second mediator, Ross R. Hart, Esq., of Los
Angeles, CA. Plaintiffs and NIBCO mediated with Judge Andersen and Mr. Hart
together on March 11 and 12, 2018, and with Mr. Hart alone on April 17, 2018. I
attended and actively participated in each of those mediation sessions. The total of
seven mediation sessions with Judge Andersen and/or Mr. Hart enabled the Parties
to make progress toward a settlement and complete negotiations of a detailed,
single-spaced 20-page Memorandum of Understanding (“MOU”), that ultimately
was signed on July 20, 2018.
17.

The Parties then proceeded to negotiate a formal Settlement

Agreement, which became fully-executed on October 26, 2018. A true copy of
that Settlement Agreement (“SA”) is attached as Exhibit A.
E.

The Terms of the Settlement
18.

The settlement creates a $43.5 million common fund (“the Gross

Settlement Fund”). SA, ¶¶1.s, 5. Settlement Class Members can make claims

To allow the mediation proceedings to mature, in October 2017, Judge
Bongiovanni entered Orders in this action administratively terminating all the
pending motions, ECF No. 157, and then the entire case, ECF No. 158. In
Meadow, the Parties filed on October 4, 2017 a joint motion to stay the case to
permit the Parties to focus on mediation. Meadow ECF No. 128. The Meadow
court granted that motion on October 6, 2017. Meadow ECF No. 129.
2
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against that fund for water damage caused by “Qualifying Leaks,” SA, ¶13,
defined as “a physical escape of water from [any of the Covered Products] causing
damage,” except for leaks resulting from intervening causes, such as improper
installation by a plumber, penetration of a NIBCO PEX product by a nail, or other
specified causes for which the NIBCO product is not at fault. SA, ¶1.ff.
19.

Claims will be submitted to a neutral Settlement Administrator,

Angeion Group, LLC (“Angeion”), which has significant experience in such a role.
Settlement Class Members can seek compensation from the Net Settlement Fund
for “Reasonably Proven Property Damage,” which is defined to include repair or
replacement of the Covered Products as a result of a Qualifying Leak, the repair or
replacement of other property damaged as a result of a Qualifying Leak, and
material and labor costs necessary to restore the affected property or structure to its
condition prior to the Qualifying Leak. SA, ¶1.jj.
20.

Settlement Class Members need not submit any unusual proofs in

order to obtain compensation; receipts, invoices, expense records, credit card
statements, and other readily available “verifiable indicia of such costs incurred”
will suffice. See SA, ¶13. Claims can be filed electronically through the
Settlement Website discussed infra, making it easier for Settlement Class Members
to realize the benefits of the settlement. See SA, ¶25.f(iv).

10
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21.

The settlement covers not only claims for past property damage that

occurred from January 1, 2005 through the Effective Date of the settlement, but
also enables Settlement Class Members who experience Qualifying Leaks at any
time within the six-year period after the Effective Date (defined as the “Claim
Period”) to make claims for compensation. See SA, ¶9.a, .b.
22.

Moreover, Settlement Class Members who have suffered three or

more separate Qualifying Leaks may exercise the option to obtain a re-plumb of
their entire residence or structure. SA, ¶9.c. The re-plumb will be compensated at
$600 per full plumbing fixture (e.g., sink, washing machine, etc.) in the structure
and $300 per half fixture (e.g., toilet), up to a maximum re-plumb expense of
$16,000. Id. The $600 per fixture re-plumb is based on the opinion of Plaintiffs’
plumbing expert, Mr. Slovak, from his experience in re-plumbing homes.
23.

Settlement Class Members who claim against the Gross Settlement

Fund will receive up to 70% of their claimed losses from the fund. SA, ¶9.a, .b.
However, in order to ensure that the fund is sufficient to treat all Settlement Class
Members and their claims equally, Eligible Claimants initially will receive 25% of
eligible damages. Id. By the end of the Claim Period, when all claims have been
submitted, supplemental disbursements will be made so that each Eligible
Claimant receives the same percentage, up to 70%. Id. Co-Lead Counsel will

11
763533.1

Case 3:13-cv-07871-FLW-TJB Document 179-2 Filed 01/28/19 Page 12 of 163 PageID:
16773

monitor the claim activity to determine whether it would be appropriate to
accelerate the subsequent distribution upon approval by the Court.
24.

The $43.5 million Gross Settlement Fund will cover the reasonable

costs of class notice and administration. SA, ¶1.s, .kk. Class Counsel are seeking
an attorneys’ fee of $12,999,975.00 (29.885% of the Gross Settlement Fund) plus
costs of $1,254,768.94 from the Gross Settlement Fund for their work in achieving
this remarkable result for the class. SA, ¶41.a. Finally, a Service Award of up to
$10,000 is being sought for each Plaintiff (or, in the case of married Plaintiffs, each
couple) commensurate with their respective efforts to prosecute this case to a
successful conclusion. Id.
25.

In consideration of the settlement benefits, NIBCO and others in the

chain of distribution will receive a release from claims arising from or related to
the claims that were asserted or could have been asserted in the complaints, SA,
¶34; however, the release does not include personal injury claims, SA, ¶35. Also
excluded from the release are claims alleging that a party or parties other than
NIBCO are wholly responsible for a leak of one of the Covered Products, such as a
leak resulting from the physical penetration by a nail or leaks resulting from the
improper attachment of a Covered Product. SA, ¶35. The release preserves
Settlement Class Members’ right to sue a third party for these kinds of leaks.

12
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F.

Notice to the Class
26.

To ensure that Settlement Class Members receive notice of pendency

and notice of settlement that comply with Rule 23 and due process, the Parties
agreed to, and the Court’s Preliminary Approval Order directed, a comprehensive,
multi-pronged notice plan to be implemented by Angeion. SA, ¶25; ECF No. 177,
at 5-6. As of December 29, 2018, Angeion sent notice and a claim form by firstclass mail and/or e-mail to all Settlement Class Members for whom NIBCO or
Plaintiffs’ Co-Lead Class Counsel have contact information. SA, ¶25.a, .d.
27.

There has also been extensive publication notice, including a press

release, a short-form notice published in print and digital/internet media calculated
to reach owners of residential and commercial property, as well as plumbers (who
are often the purchasers of the Covered Products), as well as a summary notice
published in nationwide plumber trade magazines, in order to target plumbers
further. SA, ¶25.b, .c, .e. Angeion also disseminated e-mail notices to decisionmakers at water damage repair companies and homeowners’ insurance companies,
and to thousands of plumbers nationwide.
28.

In addition, Angeion established a Settlement Website,

www.pexsystemsettlement.com. SA, ¶25.f. The website contains (i) information
concerning deadlines for filing a Claim Form, and the dates and locations of
relevant Court proceedings, including the Final Approval Hearing; (ii) a toll-free
13
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phone number applicable to the settlement (discussed further infra); (iii) copies of
the Settlement Agreement, the Notice of Settlement, the Claim Form, Court Orders
regarding this settlement, and other relevant Court documents, including Plaintiffs’
motion papers for attorneys’ fees, reimbursement of expenses, and Service Awards
for Plaintiffs; and (iv) information concerning the submission of Claim Forms,
including the ability to submit Claim Forms electronically using an electronic
signature service such as DocuSign through the Settlement Website. Id.
Settlement Class Members can also submit questions through the Settlement
Website.
29.

Finally, Angeion has set up and maintained a toll-free telephone

number, 1-855-649-5968, to receive requests for Claim Forms, the Notice of
Settlement, and other relevant documents, and provide callers with information
about such things as relevant deadlines and dates and locations of Court
proceedings. SA, ¶25.g. Callers can speak with live telephone operators during
normal business hours in order to get questions about the settlement answered.
30.

To date, no objections and only one request for exclusion have been

received. The deadline for objections and exclusions is February 27, 2019. As of
January 24, 2019, 247,291 notices have been sent, the Settlement Website has
received visits from 13,802 unique IP addresses, and 214 calls have been made to
the toll-free telephone number.
14
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G.

Class Counsel’s Fee and Expense Request
31.

As stated above, the Cole case was primarily litigated by my firm,

Lite DePalma Greenberg, LLC (“LDG”), the original firm of Messrs. Sauder and
Schelkopf, Chimicles & Tikellis LLP (now known as Chimicles Schwartz Kriner
& Donaldson-Smith, LLP) (“Chimicles”) (represented among the Interim CoLead counsel for this case by Mr. Schwartz after Messrs. Sauder and Schelkopf
left Chimicles), and the firms of McCune Wright Arevalo and Sauder Schelkopf,
with which Messrs. Sauder and Schelkopf were affiliated after leaving Chimicles.
32.

The Meadow case was primarily litigated by Berger Montague PC

and a group of several additional firms. Once the Cole and Meadow courts
sustained the respective operative Complaints in those cases, Class Counsel in the
two cases coordinated their efforts to avoid duplication and overlap. At all times,
Class Counsel in Cole and Meadow cooperated and divided work in both cases in
an efficient manner. LDG and the other firms worked on a wholly contingent
basis.
33.

As a result of the cooperation between the two cases, Class Counsel

agreed among themselves that Mr. Sauder’s firm(s) and Berger Montague PC
would lead Class Counsel’s team in the Cole and Meadow matters. Consequently,
those two law firms, along with LDG, incurred the lion’s share of the lodestar in
these cases. Details of the lodestars of those firms are contained in the
15
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accompanying Declarations of Joseph G. Sauder and Shanon J. Carson,
respectively. In total, the lodestar of those firms (including lodestar incurred by
Mr. Sauder’s previous firms while he was with those firms) and LDG amounts to
$8,220,894.85. A lodestar cross-check against the 29.885% ($12,999,975) fee
reveals that the lodestar multiplier from those firms and LDG alone, without even
considering any of the other firms who worked in these cases, is 1.58. Were the
lodestar of those other firms, which is detailed in Mr. Carson’s Declaration and
exhibits, added to the lodestar cross-check, the multiplier would amount to 1.33.
34.

Attached as Exhibit B is a summary of LDG’s lodestar, grouped by

professional who worked in these cases. I prepared those figures from LDG’s
computerized records, which reflect detailed and contemporaneous and daily time
entries by all professionals who work on matters. Those time records are
regularly maintained by LDG in the ordinary course of its business, and will be
made available to the Court in camera upon the Court’s request, since the records
may contain privileged or confidential information relating to attorney-client
communications or work product. In preparing the figures, I also exercised billing
judgment to reduce or exclude time entries that would not be billable to hourly
clients. Finally, time incurred by LDG personnel who billed fewer than ten hours
has been omitted entirely from Exhibit B.

16
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35.

The hourly rates shown are LDG’s current, standard hourly rates,

except that for personnel who are no longer employed by LDG, the hourly rate
used is the one applicable to any such person’s final year of employment with
LDG. The hourly rates shown have been billed to and paid by hourly clients of
LDG and have been accepted in other class action cases of varying types by courts
in this District and elsewhere. See, e.g., In re Ductile Iron Pipe Fittings (“DIPF”)
Direct Purchaser Antitrust Litig., No. 12-711(AET)(LHG) (D.N.J. May 10, 2018)
(antitrust class action); Desio v. Insinkerator, No. 15-cv-00346-SMJ (E.D. Wash.
Feb. 7, 2018) (products class action); Vitale v. U.S. Gas & Electric, Inc., No. 144464(KM) (MAH) (D.N.J. July 18, 2017) (consumer class action).
36.

As reflected in Exhibit B, LDG’s total lodestar, as of December 31,

2018, is $1,831,440.00, representing 3,114.7 hours of work. Additional lodestar
has been incurred since then, including in the preparation of the motion papers on
the present motion. Still more additional time will be incurred for briefing the
issue of final settlement approval, preparation for and participation in the Final
Approval Hearing, dealing with any objections, and other tasks going forward.
Thus, the attached figures necessarily understate the ultimate total lodestar that
LDG will ultimately incur.
37.

LDG’s role in these cases included, among other things, the

following activities: (a) legal research prior to the filing of the Cole Complaint,
17
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and throughout the case on various issues, (b) reviewing and revising the draft of
the original Cole Complaint, (c) participation in all phases of discovery, including
participation in the preparation of paper discovery to be served on Defendant and
responding to paper discovery served by NIBCO on Plaintiffs (in particular, Mr.
McCoy), (d) participation in the preparation of Plaintiffs’ Amended Complaint,
SAC, and TAC, (e) participation in briefing of all motions in Cole, including
Defendant’s two motions to dismiss, Plaintiffs’ motions for leave to file Amended
Complaints, Plaintiffs’ motion for class certification, Defendant’s motion for
summary judgment, Plaintiffs’ motions to exclude Defendant’s experts, and
Defendant’s motions to exclude Plaintiff’s experts, as well as in the legal research
for and participation in the preparation of moving and reply papers on Plaintiffs’
motion for class certification in Meadow, (f) participation in working with Ms.
Smith, one of Plaintiffs’ expert witnesses, (g) attending inspections of three
Plaintiffs’ homes, in Oklahoma and Texas (Mr. Sminkey, Mr. McMahon, and the
Medders) by Defendant’s experts, (h) taking the lead role in taking a Rule
30(b)(6) deposition of Defendant, and in deposing six other NIBCO witnesses
(Messrs. McCoy, Clark, Sexton, Perry, Doering, and Ms. Premus), in Indiana,
Ohio, and Kentucky, (i) defending the depositions of Mr. McCoy, Mr. McMahon,
and Mr. and Mrs. Medders, as well participating in depositions of the plumbers for
those Plaintiffs, in Georgia and Texas, (j) defending the deposition of Mr.
18
763533.1

Case 3:13-cv-07871-FLW-TJB Document 179-2 Filed 01/28/19 Page 19 of 163 PageID:
16780

Sminkey telephonically, (k) taking the lead role in taking the deposition of
Aleesha Valentine of Jana Labs in Toronto, Canada, (l) handling telephone and email contacts from numerous class members or potential class members, (j) taking
the lead role in defending one of the two days of the deposition of Plaintiffs’
expert, Ms. Smith, in North Carolina, taking the lead role in taking the deposition
of NIBCO’s expert Dr. Weishaupt, in Michigan, and (together with one of the
Meadow attorneys) deposing Messrs. Duvall and Shah, (k) participating in all
mediation sessions with Judge Andersen and/or Mr. Hart, (l) participating in the
preparation and revision of the detailed Memorandum of Understanding between
the Parties, and the Settlement Agreement that followed, (m) briefing Plaintiffs’
motions for preliminary and (it is currently anticipated) final settlement approval,
and (n) (it is currently anticipated) attending and participating in the Final
Approval Hearing.
38.

LDG’s lodestar figures are based solely on the firm’s billing rates,

which rates do not include charges for expense items. Expense items are billed
separately (see discussion of expenses below), and such items are not duplicated
in LDG’s billing rates.
39.

LDG has incurred a total of $308,098.16 in unreimbursed expenses

(including amounts billed by Plaintiffs’ experts but not yet paid) in prosecuting
this litigation. Those expenses are reflected on the books and records of LDG,
19
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which are summarized by category in the attached Exhibit C and are available in
full at the request of the Court. LDG’s books and records are prepared from
expense vouchers, check records, and other source materials and are an accurate
record of the expenses as charged by vendors or others. Third-party expenses are
not marked up. Each category of expense is one that is traditionally incurred in
complex class actions, and for which reimbursement is made when plaintiffs have
been successful. All of those expenses were incurred for the benefit of Settlement
Class Members.
40.

Attached as Exhibit D is a true copy of LDG’s firm resume, which

describes the experience and credentials of the firm’s attorneys. Additional
information about LDG is available at its website, www.litedepalma.com.
41.

In particular, the three LDG attorneys who invested the most time in

the Cole and Meadow matters (over 80% of LDG’s total time) have been
recognized for the high quality of their work. I have an AV rating from
Martindale-Hubbell and have appeared on the “New Jersey Super Lawyers” list
every year since 2005, the year that that list came into existence. In one of those
years, I was listed among the “Top 100” “New Jersey Super Lawyers.” Susana
Cruz Hodge, another LDG partner, has appeared in the “New Jersey Rising Stars”
list every year since 2014. Kyle A. Shamberg of LDG’s Chicago office, who was
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an associate during much of this case but later became Counsel, has appeared in
the “Illinois Rising Stars” list every year since 2016.
H.

The Request for Service Awards to Plaintiffs
42.

The Coles and Mr. Monica filed the original Complaint in the Cole

matter in December 2013 and have been involved in that case ever since. Ms.
Boyd, Mr. McMahon, Mr. Sminkey, the Medders, the Pepernos, and Mr. McCoy
joined the Cole case when Plaintiffs there filed their Amended Complaint on
October 6, 2014. They too have been involved in that case ever since.
43.

Mr. Meadow, the Pliskos, and Mr. McLaughlin filed the original

Complaint in the Meadow action on October 26, 2015. They have been involved
in that case ever since.
44.

All of the Plaintiffs named in the preceding two paragraphs answered

interrogatories and produced documents in response to written discovery
propounded on them by NIBCO. All of them had their homes inspected by
NIBCO’s experts. All of them had their depositions taken as well.
45.

Plaintiffs stayed in regular contact with Class Counsel as to the status

of their respective cases during their pendency. The Plaintiffs with whom I, in
particular, was in contact during the case were Mr. McCoy, the Medders, and the
Pepernos. Then, when the proposed Settlement was reached, I communicated
with each of those Plaintiffs about the terms of the Proposed Settlement, by e-mail
21
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and telephone, and I addressed all questions that any of them had about the
Settlement. Only then did those Plaintiffs give the Settlement their approval.
46.

The remaining Plaintiffs, Ms. Watts, Mr. Kenny, and the Davises,

joined the case when Plaintiffs filed their TAC on November 1, 2018. Those
Plaintiffs thus did not have to respond to discovery or have their homes inspected.
I declare under penalty of perjury that the foregoing is true and correct.
Dated: January 28, 2019
/s/ Bruce D. Greenberg
Bruce D. Greenberg
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
KIMBERLY COLE, et al., on behalf of
themselves and all others similarly situated,
Plaintiffs,

Civil Action No. 13-cv-7871 (FLW)(TJB)
SETTLEMENT AGREEMENT

v.
NIBCO, INC.,
Defendant.

-ANDIN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
CHAD MEADOW, et al., individually and
on behalf of all others similarly situated,
Plaintiffs,
v.
NIBCO, INC.,
Defendant.

Civil Action No. 3:15-cv-1124
SETTLEMENT AGREEMENT
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SETTLEMENT AGREEMENT
Plaintiffs in the above-captioned cases, Cole, et al. v. NIBCO Inc., No. 13-cv-7871
(D.N.J.), and Meadow, et al. v. NIBCO Inc., No. 15-cv-1124 (M.D. Tenn.) (collectively, the
“Litigation”), and Defendant NIBCO Inc. (“NIBCO” or “Defendant”) (together with Plaintiffs,
the “Parties”), stipulate and agree, pursuant to the terms and conditions set forth in this Settlement
Agreement (the “Settlement Agreement,” “Settlement,” or “Agreement”), to settle, dismiss and
compromise the claims asserted against NIBCO in the Litigation as set forth herein.
WHEREAS, Plaintiffs have or had NIBCO Tubing, Fittings, and/or Clamps (defined
below) installed in their homes or buildings;
WHEREAS, Plaintiffs have asserted claims in the Litigation seeking to recover damages
individually and on behalf of an alleged nationwide class as a result of the purchase, installation
and/or use of Covered Products (defined below), which they claim to be defective, and also have
sought injunctive, declaratory and other equitable relief;
WHEREAS, NIBCO has defended the Litigation, in part, on the grounds that (a) the
Covered Products are not defective, and (b) leaks of the Covered Products were caused by
superseding or intervening individualized factors, such as improper installation methods, and other
issues related to installation, and issues relating to the operating and environmental conditions at
each installation site;
WHEREAS, the Parties have engaged in substantial discovery in the Litigation concerning
the Covered Products, including, without limitation:
a.

Discovery and production of over one-hundred seventy-five thousand

(175,000) pages of documents;
b.

Fifty-one (51) subpoenas issued to third parties;
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c.

Depositions of thirty-one (31) fact witnesses including fourteen (14)

Plaintiffs, nine (9) NIBCO employees, and eight (8) plumbers and third parties;
d.

An application for letters rogatory to obtain discovery from a Canadian

entity, Jana Labs, that was granted by Judge Bongiovanni; and
e.

Substantial work with seven (7) expert witnesses retained by the Parties in

support of certain of their respective positions in the Litigation, including:
(1) Inspections of Plaintiffs’ homes;
(2) Analysis of hundreds of sample Covered Products; and
(3) Depositions of seven (7) experts;
WHEREAS, Plaintiffs and Class Counsel have conducted a thorough investigation of the
facts and law relating to the matters alleged in the Litigation and retained multiple expert witnesses
who have submitted detailed reports in support of Plaintiffs’ positions. Without conceding any
lack of merit of any of their claims, Plaintiffs and Class Counsel have concluded that it is in the
best interests of the Settlement Class to settle the Litigation on the terms set forth herein, and that
the Settlement with NIBCO set forth in this Agreement is fair, reasonable, adequate and in the best
interests of Plaintiffs and the Settlement Class;
WHEREAS, NIBCO has denied and continues to deny vigorously the claims and conduct
alleged by Plaintiffs, and any fault, wrongdoing, illegal conduct, or liability whatsoever on its part,
and denies any alleged defect in the Covered Products, and further has asserted numerous defenses
to the facts and causes of action alleged in the Litigation. This Settlement shall not be construed
as or deemed to be evidence of an admission by NIBCO of any fault, wrongdoing, or liability
whatsoever, of any defect in the Covered Products, or that any of the allegations in the Litigation
are true. Without conceding any lack of merit in its defenses, NIBCO considers it desirable to enter
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into this Agreement to avoid further expense, to dispose of burdensome and protracted litigation,
and to avoid the uncertain outcome of proceeding in the Litigation;
WHEREAS, the Parties engaged in extensive, difficult, complex, and arm’s-length
negotiations regarding the settlement of Plaintiffs’ and the Settlement Class Members’ claims
regarding the Covered Products. The Settlement was finally achieved only after multiple in-person
mediation sessions overseen by Judge Wayne Andersen (Ret.) on June 12, 2017, December 13,
2017, January 29 and 30, 2018; by Judge Andersen and another professional mediator, Ross Hart
(together, the “Mediators”), on March 11 and 12, 2018; and by Mr. Hart on April 17, 2018, and
only after further numerous communications among counsel for the Parties over the course of
many months;
WHEREAS, Plaintiffs and NIBCO agree that this Settlement Agreement shall not be
deemed or construed to be an admission, concession, or evidence of any violation of any federal,
state, or local statute, regulation, rule, or other law, or principle of common law or equity, or of
any liability or wrongdoing whatsoever, by NIBCO, or of the truth of any of the claims that the
Plaintiffs have asserted against NIBCO;
WHEREAS, the Parties desire and intend by this Agreement to settle finally and
completely, and effectuate a final resolution of the Released Claims of all Settlement Class
Members, and to provide for a complete full and final release of the Released Claims in favor of
the Released Parties, as described below in detail;
NOW, THEREFORE, it is hereby agreed and stipulated by and among Plaintiffs,
individually and on behalf of the Settlement Class, and NIBCO, through its undersigned counsel,
and intending to be legally bound, that the allegations asserted in the Litigation shall be settled,
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fully and finally compromised and released, and dismissed on their merits with prejudice,
according to the terms and conditions set forth herein.
A.

DEFINITIONS
1.

As used in this Settlement Agreement, the following terms have the meanings set

forth below.
a.

The term “Attorneys’ Fee, Cost, and Service Award” means any and all

attorneys’ fees, costs, and expenses, including any fees and costs for experts and consultants, and
Plaintiffs’ service awards that may be awarded by the Court for the work performed for the benefit
of the members of the Settlement Class by Class Counsel, or other counsel in the Litigation, and
service payments to Plaintiffs in recognition of their time, cost, and effort in the Litigation.
b.

The term “Claim” means a claim made by a Claimant via the submission

of a Claim Form to the Settlement Administrator pursuant to this Settlement Agreement.
c.

The term “Claimant” means a Settlement Class Member who submits a

Claim Form seeking a remedy pursuant to this Settlement Agreement.
d.

The term “Claim Form” shall mean the form approved by the Court for use

by Claimants to make Claims pursuant to this Settlement Agreement, which is to be substantially
in the form of Exhibit 1 hereto. The Claim Form shall require each Claimant’s agreement to be
bound by the Release set forth in this Settlement Agreement.
e.

The term “Claim Period” means the time period from the date of the

Court’s Preliminary Approval Order to the date six (6) years after the Effective Date as defined
below.
f.

The term “Clamps” means stainless steel clamps manufactured or sold by

NIBCO in the United States for use in PEX applications during the time period from January 1,
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2005 to the present, and used in residential or commercial structures. The term “Clamps” does not
include any clamps that were manufactured or sold by NIBCO and that were used in industrial
applications, irrigation applications, radiant heating applications, or international applications; as
components in equipment or appliances; or in RVs.
g.

The term “Class Counsel” means all attorneys of record for Plaintiffs in

Cole, et al. v. NIBCO Inc., No. 13-cv-7871 (D.N.J.), and Meadow, et al. v. NIBCO Inc., No. 15cv-01124 (M.D. Tenn.).
h.

The term “Class Representatives” means the named Plaintiffs in the

i.

The term “Co-Lead Class Counsel” means Shanon J. Carson, Lawrence

Litigation.

Deutsch and Jacob M. Polakoff of Berger Montague PC, and Joseph G. Sauder, Matthew D.
Schelkopf and Joseph B. Kenney of Sauder Schelkopf LLC.
j.

The term “Counsel for NIBCO” means J. Gordon Cooney, Jr. and Franco

A. Corrado of Morgan, Lewis & Bockius LLP and Kevin Kuhlman of Lathrop Gage LLP.
k.

The term “Court” means the United States District Court for the District of

l.

The term “Covered Products” means Tubing, Fittings, and Clamps, all as

m.

The term “Effective Date” means: (a) the expiration date of the time for

New Jersey.

defined herein.

filing notice of any appeal from the Final Approval Order by the Court if no appeal is filed; or (b)
if an appeal is filed, the latest of (i) the date of final affirmance of that Final Approval Order, (ii)
the expiration of the time for a petition for writ of certiorari to review the Final Approval Order if
affirmed, the denial of certiorari, or, if certiorari is granted, the date of final affirmance of the Final
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Approval Order following review pursuant to that grant; or (iii) the date of final dismissal of any
appeal from the Final Approval Order or the final dismissal of any proceeding on certiorari to
review the Final Approval Order that has the effect of confirming the Final Approval Order. For
avoidance of doubt, the Effective Date shall not have been reached until the Court enters a Final
Approval Order and there has been the successful exhaustion of all appeal periods without appeal
or resolution of any appeals or certiorari proceedings in a manner upholding the Final Approval
Order.
n.

The term “Eligible Claimant” means a Claimant who has submitted a valid

and timely Claim Form as determined by the Settlement Administrator subject to all rights of the
Parties under the Settlement Agreement. The Parties agree that Plaintiffs may file Claims as
Eligible Claimants.
o.

The term “Final Approval Hearing” means the hearing conducted by the

Court to determine whether to approve this Settlement and to determine the fairness, adequacy,
and reasonableness of this Settlement.
p.

The term “Final Approval Order” means the Final Approval Order of the

Court approving the Settlement, which is to be agreed upon by the Parties and submitted with
Plaintiffs’ Motion for Final Approval.
q.

The term “Final Judgment” means the Court’s final judgment, which is to

be agreed upon by the Parties and submitted with Plaintiffs’ Motion for Final Approval.
r.

The term “Fittings” means ASTM F1807 yellow brass fittings

manufactured or sold by NIBCO in the United States for use in PEX applications during the time
period from January 1, 2005 to the present, and used in residential or commercial structures. The
term “Fittings” does not include any fittings that were manufactured or sold by NIBCO and that
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were used in industrial applications, irrigation applications, radiant heating applications, or
international applications; as components in equipment or appliances; or in RVs.
s.

The term “Gross Settlement Fund” means the total settlement payment of

Forty-Three Million Five Hundred Thousand Dollars ($43,500,000.00), to be paid by NIBCO for
the benefit of the Settlement Class, to be funded pursuant to the schedule set forth in Paragraph
5.a. below, and to be used to pay all Claims of Eligible Claimants, as well as any Attorneys’ Fee,
Cost, and Service Award and Settlement Administration Costs that are approved by the Court.
t.

The term “Litigation” means Meadow, et al. v. NIBCO Inc., No. 15-cv-

01124 (M.D. Tenn.) and Cole, et al. v. NIBCO Inc., No. 13-cv-7871 (D.N.J.).
u.

The term “Notice of Settlement” means the long-form Notice of Class

Action Settlement substantially in the form attached as Exhibit 2 hereto, subject to the approval
of the Court in its Preliminary Approval Order.
v.

The term “Net Settlement Fund” means the Gross Settlement Fund minus

any Court-approved Attorneys’ Fee, Cost, and Service Award, and Settlement Administration
Costs.
w.

The term “NIBCO” means NIBCO Inc. and its predecessors, parent and

sister companies, successors, subsidiaries, affiliates, agents, insurers, and assigns.
x.

The term “Notice Date” means forty-five (45) days after the Preliminary

Approval Date, representing the date on which the Settlement Administrator is to have
substantially implemented notice in accordance with the Notice Plan approved by the Court in the
Preliminary Approval Order.
y.

The term “Notice Plan” shall have the meaning ascribed to it in Paragraphs

25.a. to 25.h. of this Agreement.

8

Case 3:13-cv-07871-FLW-TJB Document 179-2 Filed 01/28/19 Page 32 of 163 PageID:
16793

z.

The term “Objection and Opt-Out Deadline” means the date 60 days after

the Notice Date or as otherwise set forth in the Court’s Preliminary Approval Order.
aa.

The term “Parties” means Plaintiffs and NIBCO.

bb.

The term “Person” or “Persons” means any individual or entity, public or

cc.

The term “Plaintiffs” means Kimberly Cole, Alan Cole, James Monica,

private.

Linda Boyd, Michael McMahon, Ray Sminkey, James Medders, Judy Medders, Robert Peperno,
Sarah Peperno, Kelly McCoy, Chad Meadow, John Plisko, Susan Plisko, Kenneth McLaughlin,
Lesa Watts, Ryan Kenny, Alexander Davis, and Andrea Davis.
dd.

The term “Preliminary Approval Date” means the date on which the Court

enters the Preliminary Approval Order.
ee.

The term “Preliminary Approval Order” means the Preliminary Approval

Order of the Court preliminarily approving the Settlement.
ff.

The term “Qualifying Leak” means:
i.

With respect to Tubing: A physical escape of water from Tubing

ii.

With respect to Fittings: A physical escape of water from a Fitting

iii.

With respect to Clamps: A physical escape of water from a Clamp

iv.

A Qualifying Leak does not occur where, following the procedure

causing damage.

causing damage.

causing damage.

set forth in Paragraph 14 below, the Settlement Administrator, NIBCO, and Co-Lead Class
Counsel all agree that based on available evidence, a physical escape of water from a Covered
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Product causing damage was the clear result of: (1) a penetration of the Tubing, Fittings, and/or
Clamps from a foreign object such as a nail or other physical abuse; (2) improper attachment of
the Tubing, Fittings, and/or Clamps to plumbing components or appliances; (3) improper stress on
the Tubing, Fittings, and/or Clamps due to improper installation; (4) leaks due to an improperly
set or malfunctioning pressure-reducing valve not manufactured or sold by NIBCO; (5) leaks due
to age of fixture sealant components supplied or provided by a plumber; or (6) any installation
issue in violation of NIBCO’s installation guidelines and/or unrelated to the design, manufacture,
performance, or selection of the Tubing, Fittings, and/or Clamps. If it is determined that a
Qualifying Leak has not occurred because the physical escape of water causing damage was clearly
the result of one or more of the causes set forth in (1) through (6) above with respect to a particular
Claimant, then that Claimant shall have the benefits of the carve-out of the release provisions in
Paragraph 35, meaning that Claimant shall not be precluded by the Release from filing claims
against its installer or third parties.
gg.

The term “Release” means the release set forth in Paragraph 34.

hh.

The term “Released Claims” means the claims released as set forth in

Paragraphs 34 and 35.
ii.

The term “Released Parties” is defined in Paragraph 34.

jj.

The term “Releasing Parties” is defined in Paragraph 34.

kk.

The term “Reasonably Proven Property Damage” means the reasonably

proven and unreimbursed reasonable costs incurred by a Claimant in connection with: (a) the repair
or replacement of the pertinent section(s) of Tubing, Fittings, and/or Clamps as a direct result of a
Qualifying Leak; (b) the repair or replacement of other property damaged as a direct result of a
Qualifying Leak; and (c) the material and labor costs reasonably necessary to bring the residential
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or commercial structure and its contents back to the same finish and quality as existed before the
Qualifying Leak, as determined by the Settlement Administrator based on its review of the
Claimant’s receipts, invoices, expense records, checks, credit card statements, or any other
verifiable indicia of such costs incurred. Reasonably Proven Property Damage does not include:
(a) any claimed economic losses arising from loss of use and/or loss of value of the property; or
(b) any amounts paid by a Person other than the Claimant or that were paid by the Claimant and
then reimbursed or refunded by another Person, i.e., there shall be no double recovery.
ll.

The term “Settlement Administrator” mean Angeion Group, which shall

effectuate and administer the Notice Plan, distribute the Settlement Notice, administer the
exclusion process for opt-outs, the Claim process, and distribution(s) to Eligible Claimants under
the supervision of the Parties and the Court, and which firm is independent of the Plaintiffs, Class
Counsel, NIBCO, and Counsel for NIBCO. All reasonable fees and costs billed by the Settlement
Administrator will be paid from the Gross Settlement Fund. Reasonable fees and costs of notice
and administration billed prior to the creation of the Initial Settlement Fund (defined below) will
be advanced by NIBCO and paid within seven (7) calendar days of receipt of any invoice for such
costs of notice and administration. All amounts advanced by NIBCO prior to the creation of the
Initial Settlement Fund will be credited towards NIBCO’s payment of the Gross Settlement Fund
into the Settlement Escrow Account as defined below.
mm.

The term “Settlement Administration Costs” means the reasonable fees

and expenses of the Settlement Administrator incurred in the administration of this Settlement
Agreement and approved by the Court, including the reasonable costs associated with the Notice
Plan and the Settlement Notice, the administering, calculating, and distributing of the Net
Settlement Fund to Eligible Claimants; other fees, expenses, and costs of Claim administration,
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the fees, expenses, and costs incurred in connection with the taxation of the Settlement Escrow
Account (including without limitation expenses of tax attorneys and accountants, if any); and all
other reasonable third-party fees, expenses, and costs incurred by the Settlement Administrator or
other consultants retained by agreement of the Parties or by authority of the Court to assist with
claims administration in connection with prosecuting, handling, and settling the Litigation; as well
as administering the terms of this Settlement Agreement.
nn.

The term “Settlement Class” means the following for settlement purposes

only:
All Persons that own or have owned at any time since January 1, 2005, a residential
or commercial structure in the United States that contains or contained NIBCO’s
Tubing, Fittings, or Clamps, including their spouses, joint owners, heirs,
executors, administrators, mortgagees, tenants, creditors, lenders, predecessors,
successors, trusts and trustees, and assigns (“Occupant Persons”); as well as all
Persons who have standing and are entitled to assert a claim on behalf of any such
Occupant Persons, such as but not limited to a builder, contractor, distributor,
seller, subrogated insurance carrier, or other Person who has claims for
contribution, indemnity or otherwise against NIBCO based on claims for
Qualifying Leaks of the Tubing, Fittings, or Clamps with respect to such
residential or commercial structures. The Settlement Class includes all Persons
who subsequently purchase or otherwise obtain an interest in a property covered
by this Settlement without the need of a formal assignment by contract or court
order.
Excluded from the Settlement Class are Occupant Persons with respect to
residential structures constructed by D.R. Horton, Inc.-Birmingham (including,
but not limited to, those for which the plumbing contracting was performed by or
on behalf of Dupree Plumbing Co. Inc.) and which are located in the following
cities in Alabama: Bella Vista; Bessemer; Birmingham; Calera; Chelsea;
Cottondale; Hoover; Kimberly; Leeds; Maylene; McCalla; Montgomery;
Northport; Odenville; Pinson; Pratville; Springville; Trussville; and Tuscaloosa.
Also excluded from the Settlement Class are Occupant Persons with respect to
residential structures constructed by Continental Homes of Texas, L.P. (including,
but not limited to, those for which the plumbing contracting was performed by or
on behalf of Christianson Air Conditioning and Plumbing, LLC) and which are
located in the following cities in Texas: Boerne; Cibolo; Converse; Live Oak;
Medina County; New Braunfels; Royse City; San Antonio; San Marcos; Schertz;
Sequin; and Universal City. A list of such residential structures in Alabama and
Texas covered by this exclusion will be provided to the Settlement Administrator
and made available on the Settlement Website. Also excluded from the Settlement
12
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Class are D.R. Horton, Inc.-Birmingham, Dupree Plumbing Co. Inc., Continental
Homes of Texas, L.P., and Christianson Air Conditioning and Plumbing, LLC,
solely with respect to the structures identified in that list.
Also excluded from the Settlement Class are: (i) NIBCO, its officers, directors,
affiliates, legal representatives, employees, successors, and assigns, and entities in
which NIBCO has a controlling interest; (ii) judges presiding over the Litigation;
and (iii) local, municipal, state, and federal governmental entities.
oo.

The term “Settlement Class Member” means a member of the Settlement

Class who does not submit a timely or valid Request for Exclusion from the Settlement.
pp.

The term “Settlement Escrow Account” means an interest-bearing escrow

account selected by Co-Lead Class Counsel and Counsel for NIBCO, which shall be treated at all
times as a “Qualified Settlement Fund” for federal income tax purposes pursuant to Internal
Revenue Code (“Code”) Section 468B and the Regulations issued thereto.
qq.

The term “Settlement Notice” means the notice or notices required by the

Notice Plan approved by the Court for providing notice of this Settlement to the Settlement Class
as set forth in Paragraphs 25.a. to 25.h.
rr.

The term “Settlement Payment” means a settlement check sent by the

Settlement Administrator to an Eligible Claimant.
ss.

The term “Settlement Website” means the Settlement Website to be

established by the Settlement Administrator pursuant to Paragraph 25.f.
tt.

The term “Taxes,” for purposes of the Qualified Settlement Fund, means

any and all applicable taxes, duties, and similar charges imposed by a government authority
(including any estimated taxes, interest, or penalties) arising in any jurisdiction, if any, (1) with
respect to the income or gains earned by or in respect of the Settlement Escrow Account, or (2) by
way of withholding as required by applicable law on any distribution by the Settlement
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Administrator of any portion of the Settlement Escrow Account to Settlement Class Members or
other Persons entitled to such distributions pursuant to this Settlement Agreement.
uu.

The term “Tubing” means PEX tubing manufactured or sold by NIBCO in

the United States using (or labeled by NIBCO as using) its 1006 formulation, including NIBCO
NEXT-Pure Tubing, NIBCO DURA-PEX Tubing, and NIBCO PEX, during the time period from
January 1, 2005 to the present, and used in residential or commercial structures. The term “Tubing”
does not include any tubing that was manufactured or sold by NIBCO and that was used in
industrial applications, irrigation applications, radiant heating applications, or international
applications; as components in appliances; or in RVs.
B.

CERTIFICATION OF THE SETTLEMENT CLASS AND CLASS REMEDY
2.

Settlement Class Certification. Pursuant to the procedure described herein,

Plaintiffs will seek the Court’s certification of the Settlement Class for settlement purposes only
pursuant to Federal Rules of Civil Procedure 23(a) and (b)(3).
3.

Appointment of Co-Lead Class Counsel. Plaintiffs will seek the Court’s

appointment of Shanon J. Carson, Lawrence Deutsch and Jacob M. Polakoff of Berger Montague
PC, and Joseph G. Sauder, Matthew D. Schelkopf and Joseph B. Kenney of Sauder Schelkopf LLC
as Co-Lead Class Counsel.
4.

Preliminary Approval.
a.

Co-Lead Class Counsel shall file in the Court a Motion for Preliminary

Approval of Class Action Settlement requesting that the Court certify the Settlement Class for
settlement purposes only and enter a Preliminary Approval Order.
b.

The Motion for Preliminary Approval of Class Action Settlement shall seek

to appoint Plaintiffs as representatives of the Settlement Class. Plaintiffs, who have executed this
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Settlement Agreement and agree to be bound by it, believe it is in the best interests of the
Settlement Class.
c.

The Preliminary Approval Order shall:
i.

Find that the requirements for certification of the Settlement Class
have been satisfied, appoint Plaintiffs as the representatives of the
Settlement Class, appoint Co-Lead Class Counsel as counsel for the
Settlement Class, and preliminarily approve the Settlement as being
within the range of reasonableness such that the Settlement Notice
should be sent to the members of the Settlement Class;

ii.

Approve the Notice Plan and Settlement Notice and direct that it be
given as set forth in Paragraphs 25.a. to 25.h. of this Settlement
Agreement;

iii.

Schedule the Final Approval Hearing not earlier than 135 days
following the Preliminary Approval Date;

iv.

Appoint Angeion Group as the Settlement Administrator;

v.

Find that the Settlement Escrow Account is to be a “Qualified
Settlement Fund” as defined in Section 1.468B-1(c) of the Treasury
Regulations;

vi.

Provide that any objections by any Settlement Class Member to the
Settlement Agreement shall be heard and any papers submitted in
support of said objections shall be considered by the Court at the
Final Approval Hearing only if, on or before the Objection and OptOut Deadline specified in the Settlement Notice and the Preliminary
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Approval Order such Settlement Class Member follows the
procedures set forth in this Settlement Agreement and approved by
the Court;
vii.

Establish dates by which the Parties shall file and serve all papers in
support of the motion for final approval of the Settlement and/or in
response to any valid and timely objections and in support of
attorneys’ fees and expenses and service awards;

viii.

Provide that all Settlement Class Members will be bound by the
Final Approval Order and the Final Judgment unless such Person
timely submits to the Settlement Administrator a valid written
Request for Exclusion in accordance with this Settlement
Agreement and the Settlement Notice;

ix.

Provide that, pending the Final Approval Hearing and the Effective
Date, all proceedings in the Litigation, other than proceedings
necessary to carry out or enforce the terms and conditions of this
Settlement Agreement, shall be stayed;

x.

Provide that, pending the Final Approval Hearing, Plaintiffs, or any
of them, and all Settlement Class Members are enjoined from
commencing or prosecuting, either directly or indirectly, any action
asserting any of the Released Claims against any of the Released
Parties, unless they have submitted a timely and valid Request for
Exclusion from the Settlement; and
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xi.

Issue other related orders to effectuate the preliminary approval of
the Settlement Agreement.

d.

The Cole Plaintiffs have filed a motion for leave to amend the operative

Complaint in Cole to add the Meadow Plaintiffs and other proposed Class Representatives for
purposes of the Settlement, which NIBCO did not oppose. The Parties shall also file a motion to
stay the Meadow action pending the Effective Date. Within five (5) business days after the
Effective Date, the Parties will file a stipulation dismissing the Meadow action with prejudice.
e.

Following the entry of the Preliminary Approval Order, the Notice Plan

shall be effectuated in the manner directed and approved by the Court. The Parties agree that the
methods of Settlement Notice described in this Settlement Agreement are valid and effective and
that they provide reasonable and the best practicable notice to the Settlement Class.
f.

Upon entry of the Preliminary Approval Order, Plaintiffs, Class Counsel,

NIBCO, and Counsel for NIBCO agree to use reasonable and good faith efforts to effectuate the
Court’s final approval of this Settlement Agreement, including filing the necessary motion papers
and scheduling any necessary hearings for a date and time that are convenient for the Court.
C.

CONSIDERATION TO THE SETTLEMENT CLASS
5.

Creation of Settlement Fund.
a.

NIBCO shall pay the Gross Settlement Fund as follows. Within thirty (30)

calendar days after the Preliminary Approval Date, NIBCO will deposit or cause to be deposited
into the Settlement Escrow Account the cash sum of Five Million Dollars ($5,000,000.00) (the
“Initial Settlement Fund”). Within five (5) business days after the Effective Date, NIBCO will
deposit or cause to be deposited into the Settlement Escrow Account the additional cash sum of
Seventeen Million Five Hundred Thousand Dollars ($17,500,000.00). Then, during the Claim
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Period, NIBCO shall make or cause to be made additional payments into the Settlement Escrow
Account up to the total of the Gross Settlement Fund sufficient to maintain a balance of at least
Three Million Dollars ($3,000,000.00) in the Settlement Escrow Account throughout the entire
Claim Period. The Settlement Administrator shall give NIBCO twenty-one (21) days written notice
(which notice shall also be given to Co-Lead Class Counsel) of the need to make any such
additional payment to maintain that balance up to the total of the Gross Settlement Fund.
b.

Interest earned on monies in the Settlement Escrow Account shall accrue to

the benefit of the Settlement Class and shall be available to pay Eligible Claimants.
c.

Any and all Taxes on the income of the Settlement Escrow Account shall

be timely paid out of the Settlement Escrow Account.
d.

The Settlement Escrow Account shall be treated as a Qualified Settlement

Fund from the earliest date possible, and the Parties agree to any “relation-back election” (as
defined in Treas. Reg. §1.468B-1(j)(2)) required to treat the Settlement Escrow Account as a
Qualified Settlement Fund from the earliest date possible. The Settlement Administrator shall
timely and properly prepare and deliver the necessary documentation for signature by all necessary
parties and thereafter cause the appropriate filings to occur.
e.

The Settlement Escrow Account shall be taxed on its modified gross

income, excluding the sums, or cash equivalents of things, transferred to it. In computing the
Settlement Escrow Account’s modified gross income, deductions shall be allowed for, inter alia,
administrative costs and other incidental deductible expenses incurred in connection with the
operation of the Settlement Escrow Account, including, without limitation, state and local taxes,
and legal, accounting and actuarial fees relating to the operation of the Settlement Escrow Account.
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All such computations of the Settlement’s modified gross income, as well as any exclusions or
deductions thereto, shall be compliant and consistent with Treas. Reg. § 1.468B-2(b)(1)-(4).
f.

The Settlement Administrator shall be responsible for filing federal, state,

and local tax returns for the Settlement Escrow Account and paying from the Settlement Escrow
Account any Taxes owed with respect to the Qualified Settlement Fund. In accordance with
Section 1.468B-2(l)(2) of the Treasury Regulations, the Settlement Administrator shall be
responsible for filing all federal, state and local information returns and ensuring compliance with
reporting requirements with regards to any distributions from the Qualified Settlement Fund. The
Settlement Administrator shall apply for an employer identification number for the Escrow
Account pursuant to Internal Revenue Service Form SS-4, and in accordance with Treas. Reg. §
1.468B-2(k)(4). In no event shall Plaintiffs, Class Counsel, Counsel for NIBCO or any of the
Released Parties have any obligation, responsibility, or liability arising from or relating to the
administration, maintenance, preservation, investment, use, allocation, adjustment, distribution,
disbursement, or disposition of any funds in the Settlement Escrow Account.
g.

For the purpose of §1.468B of the Code, the “transferor” shall be NIBCO.

NIBCO shall supply to the Settlement Administrator the statement required by Treas. Reg. §
1.468B-3(e) by February 15 of the calendar year following the calendar year in which a transfer is
made to the Settlement Escrow Account under this Settlement.
h.

The Settlement Administrator shall be empowered to take all such actions

as it deems necessary to ensure that the Settlement Escrow Account is treated as a “qualified
settlement fund” under §468B of the Code. Further, the Settlement Administrator may petition
the Court to amend, either in whole or in part, any administrative provision of this Settlement
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Agreement that causes unanticipated tax consequences or liabilities inconsistent with the
foregoing.
i.

In accordance with Treas. Reg. §1.468B-2(j), the taxable year of the

Settlement Escrow Account shall be the calendar year, and the Settlement Escrow Account shall
use an accrual method of accounting, within the meaning of §446(c) of the Code.
6.

Uncashed Settlement Payment Checks. All checks issued by the Settlement

Administrator to Eligible Claimants shall remain valid for 180 days. Any check sent to an Eligible
Claimant during the Claim Period that is not cashed within 180 days shall be void but a new check
shall be reissued to the applicable Eligible Claimant upon request during the Claim Period. After
180 days following the expiration of the Claim Period, any uncashed check shall be eligible for
escheatment to the applicable state governmental body pursuant to state law without the need to
wait for the conclusion of any state dormancy period. Any and all escheatment obligations are
those of the Settlement Administrator and not the Parties. The Settlement Administrator may send
check-cashing reminders to Eligible Claimants who have not yet cashed their check and may call
Eligible Claimants to remind them to cash their checks.
7.

No Other Payments. Other than its contributions to the Gross Settlement Fund as

set forth above, NIBCO shall have no obligation to make any additional payment in connection
with the Settlement, except as set forth in Paragraphs 14.b., 16, and 18 below.
8.

NIBCO’s Dealings with Settlement Class Members. If contacted during the

Claim Period regarding this Settlement Agreement or a Claim by a Settlement Class Member or a
Claimant regarding this Settlement, then NIBCO will use reasonable efforts to refer that Person to
the Settlement Administrator by providing to them the name of the Settlement Administrator, the

20

Case 3:13-cv-07871-FLW-TJB Document 179-2 Filed 01/28/19 Page 44 of 163 PageID:
16805

domain name of the Settlement Website, and the established toll free number regarding the
Settlement.
9.

Settlement Remedies. The Settlement shall provide the following remedies to

Eligible Claimants from the Settlement Escrow Account:
a.

Past Property Damage Claims. Past Property Damage Claims are

those that are based upon Qualifying Leaks that occurred between January 1, 2005 and the
Effective Date. Such Claims must be submitted to the Settlement Administrator within 150 days
after the Effective Date though the Settlement Administrator may extend the 150-day period for a
particular Claimant upon a showing of good cause as determined by the Settlement Administrator.
An explanation in a Claim Form under oath reasonably demonstrating that the Claimant was
precluded from submitting a Claim Form due to circumstances beyond the Claimant’s control shall
constitute good cause. Eligible Claimants with Past Property Damage Claims shall receive up to
70% of their Reasonably Proven Property Damage. In order to ensure that the Net Settlement Fund
is not depleted during the Claim Period, the Eligible Claimants shall receive an initial payment of
25%, and at the end of the Claim Period, the Eligible Claimants shall receive a second pro rata
payment, which depending on the claim rate and the amount remaining in the Gross Settlement
Fund shall make the total payment up to 70% of their Reasonably Proven Property Damage. CoLead Class Counsel shall monitor the Net Settlement Fund and if appropriate, may make a
recommendation to the Court that the subsequent payment can be accelerated or that another
interim payment can be made during the Claim Period, based upon the number of Claims and the
amount remaining in the Net Settlement Fund. The Claimant must have taken reasonable steps to
mitigate (i.e., limit or stop) the effects of the Qualifying Leak.
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b.

Future Property Damage Claims. Future Property Damage Claims are

those that are based upon Qualifying Leaks that occur after the Effective Date and during the Claim
Period. Such Claims must be submitted to the Settlement Administrator within 150 days after the
Qualifying Leak occurs, though the Settlement Administrator may extend this 150-day period for
a particular Claimant upon a showing of good cause as determined by the Settlement
Administrator. An explanation in a Claim Form under oath reasonably demonstrating that the
Claimant was precluded from submitting a Claim Form due to circumstances beyond the
Claimant’s control shall constitute good cause. Eligible Claimants with Future Property Damage
Claims shall receive up to 70% of their Reasonably Proven Property Damage. In order to ensure
that the Net Settlement Fund is not depleted during the Claim Period, the Eligible Claimants shall
receive an initial payment of 25%, and at the end of the Claim Period, the Eligible Claimants shall
receive a second pro rata payment, which depending on the claim rate and the amount remaining
in the Gross Settlement Fund shall make the total payment up to 70% of their Reasonably Proven
Property Damage. Co-Lead Class Counsel shall monitor the Net Settlement Fund and if
appropriate, may make a recommendation to the Court that the subsequent payment can be
accelerated or that another interim payment can be made during the Claim Period, based upon the
number of Claims and the amount remaining in the Net Settlement Fund. The Claimant must have
taken reasonable steps to mitigate (i.e., limit or stop) the effects of the Qualifying Leak.
c.

Re-Plumb Claims for Claimants with Multiple Leaks. An Eligible

Claimant who demonstrates that their residential or commercial structure has experienced three
(3) or more Qualifying Leaks, each one occurring at a separate time after repair and in such a
manner that replumbing all or part of the structure would mitigate future events, has the option of
requesting a payment relating to a complete re-plumb of relevant PEX Tubing, Clamps, and
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Fittings. Such Claims must be submitted to the Settlement Administrator within 150 days after the
Effective Date if the third Qualifying Leak occurred before the Effective Date, or otherwise must
be submitted within 150 days after the third Qualifying Leak occurs, though the Settlement
Administrator may extend this 150-day period for a particular Claimant upon a showing of good
cause as determined by the Settlement Administrator. An explanation in a Claim Form under oath
reasonably demonstrating that the Claimant was precluded from submitting a Claim Form due to
circumstances beyond the Claimant’s control shall constitute good cause. The amount of the
payment (the “Re-Plumb Calculation(s)”) shall be calculated at a rate of $600 per plumbing fixture
present in the residential or commercial structure (e.g., the Re-Plumb Calculation for a home with
13.5 fixtures would be $8,100). The Re-Plumb Calculation shall be limited to a maximum of
$16,000 per residence or structure. A schedule of qualifying fixtures and half-fixtures is attached
hereto as Exhibit 3 and shall be used by the Settlement Administrator in determining the amount
of an Eligible Claimant’s Re-Plumb Calculation under this Paragraph. Eligible Claimants shall
receive an initial payment of 25% of the Re-Plumb Calculation, and at the end of the Claim Period,
the Eligible Claimants shall receive a second pro rata payment, which depending on the claim rate
shall make the total payment up to 70% of their Re-Plumb Calculation. Co-Lead Class Counsel
shall monitor the Net Settlement Fund and if appropriate, may make a recommendation to the
Court that the subsequent payment can be accelerated or that another interim payment can be made
during the Claim Period, based upon the number of Claims and the amount remaining in the Net
Settlement Fund. If an Eligible Claimant is compensated for a Re-Plumb Claim, that Eligible
Claimant and their residential or commercial structure are no longer eligible to make any Future
Property Damage Claims. Subject to the written approval of Co-Lead Class Counsel and Counsel
for NIBCO, the Settlement Administrator may engage one or more dedicated re-plumbers to
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complete approved re-plumbings as set forth in this Paragraph. To the extent an Eligible
Claimant’s residential or commercial structure has experienced three (3) or more Qualifying Leaks
and the Eligible Claimant paid for a complete re-plumb of Covered Products in the Eligible
Claimant’s structure before the Preliminary Approval Date, the Eligible Claimant may request
payment consistent with the terms and limitations of this Paragraph.
10.

Invalid Claims. If information provided by a Claimant to the Settlement

Administrator when submitting a Claim Form conclusively establishes (as determined by the
Settlement Administrator) that the Claim is not eligible for a remedy under the Settlement
Agreement, then the Settlement Administrator shall deny the Claim, though the Settlement
Administrator shall explain the appeal mechanism to the Claimant. A copy of the form denial of
claim letter to be used by the Settlement Administrator is attached hereto as Exhibit 4.
11.

Allocation for Multiple Claimants. There shall be no double recoveries for the

same Reasonably Proven Property Damage. In the event that there are multiple Eligible Claimants
who file a Claim Form relating to the same Qualifying Leak(s), the Settlement Administrator will
determine the proportionate share of recovery based on the total amount allowed for such Claim
based upon what each Eligible Claimant documented they paid out of pocket and for which they
were not reimbursed. Once a payment for a particular Qualifying Leak has been made no further
recoveries for that Qualifying Leak will be permitted. The Settlement Administrator will hold all
payments on all Qualifying Leaks until 30 days after the deadline to file a Claim based on the date
of such Qualifying Leak to ensure that no other timely Claim for that Qualifying Leak has been
received.
12.

Claim Review. If the Settlement Administrator suspects fraud or misleading

conduct with respect to any Claim, the Settlement Administrator will immediately bring the Claim
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to the attention of Co-Lead Class Counsel and Counsel for NIBCO, who shall meet and confer
with the Settlement Administrator concerning the Claim, and who reserve the right to bring the
Claim to the attention of the Court.
13.

Proof of Qualifying Leaks. Proof of a Qualifying Leak(s) shall be made by a

Claimant through the Claimant’s submission of a Claim Form to the Settlement Administrator
during the Claim Period that shall include reasonable proof, including, by way of example only,
the failed product itself, plumber or contractor records, photographs, videos, invoices, receipts,
credit card statements, inspection records, insurance records, or any other document or information
that (a) supports the Claimant’s position that the leak is a Qualifying Leak from a Covered Product;
(b) states the best-known or estimated date of installation and first in-service date (if different);
and (c) states the date(s) of the Qualifying Leak(s). In addition to the aforementioned requirements
for establishing a valid Claim, for any Future Property Damage Claim, the Claimant shall be
required by the Claim Form to provide either the failed component or submit a reason why it is
not available for submission, and any valid reason (e.g., the reason the failed component is not
available for submission) shall be acceptable to the Settlement Administrator.
14.

Review of Claims.
a.

The Settlement Administrator, NIBCO, or Co-Lead Class Counsel, with

written notification to all parties in this sentence, may request at any time if they have a reasonable
belief that a submitted Claim does not involve a Qualifying Leak or is otherwise fraudulent or
duplicative, that the Settlement Administrator conduct a further review of that Claim.
b.

If NIBCO after its own review (and at its own expense outside of the Gross

Settlement Fund) believes that a particular Claim does not involve a Qualifying Leak, then it shall
submit that opinion to Co-Lead Class Counsel. If Co-Lead Class Counsel agrees, then the
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Settlement Administrator shall reject the Claim using the form letter attached hereto as Exhibit 4,
which shall provide an appeal right to the Claimant. Co-Lead Class Counsel shall not unreasonably
withhold their agreement. If Co-Lead Class Counsel does disagree they shall articulate their
particular reason(s) for disagreement, and if Co-Lead Class Counsel does not respond with their
position within fourteen (14) calendar days, then they will be deemed to have agreed and the Claim
will be rejected.
15.

Right of Appeal.
a.

If a Claimant wishes to appeal the Settlement Administrator’s rejection of a

Claim on the basis of whether the Claim presents a Qualifying Leak, then the Claim will be
submitted to an Independent Engineering Consultant who shall be agreed upon by the Parties,
presented to the Court in Plaintiffs’ Motion for Final Approval (the “Independent Engineering
Consultant”), and appointed by the Court in its Final Approval Order. The Claimant and NIBCO
will both have the opportunity to present five-page statements to the Independent Engineering
Consultant setting forth their position about whether the Claim involves a Qualifying Leak and
should therefore be deemed eligible or ineligible for compensation under the terms of the
Settlement Agreement. NIBCO shall have the burden of establishing that a leak was not a
Qualifying Leak if it initiated the challenge. The decision of the Independent Engineering
Consultant shall be final. If at any time the Independent Engineering Consultant is unable to
continue in his or her role, then the Parties shall meet and confer to determine a mutually agreeable
replacement.
b.

If a Claimant wishes to appeal to the Settlement Administrator the

Settlement Administrator’s rejection of a Claim on any grounds other than whether the Claim
presents a Qualifying Leak, the Claimant may do so, and may also present further evidence to the
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Settlement Administrator, but the decision of the Settlement Administrator after reviewing the
appeal will be final.
16.

Payment of Independent Engineering Consultant. NIBCO shall pay all fees and

costs of the Independent Engineering Consultant outside of the Gross Settlement Fund for all
challenges initiated by NIBCO under Paragraph 15. Fees and costs for other challenges shall be
paid from the Gross Settlement Fund.

If NIBCO contends that Co-Lead Class Counsel’s

agreement requested under Paragraph 14 was unreasonably withheld, then a Special Master to be
agreed upon by the Parties, presented to the Court in Plaintiffs’ Motion for Final Approval, and
appointed by the Court in its Final Approval Order (the “Special Master”), shall decide whether
the Claim should be submitted to the Independent Engineering Consultant. NIBCO shall pay the
costs of the Special Master if it invokes this provision outside of and in addition to the Gross
Settlement Fund. If at any time the Special Master is unable to continue in his or her role, then the
Parties shall meet and confer to determine a mutually agreeable replacement.
17.

End of Claim Period. Following the close of the Claim Period and after all timely

Claims have been determined and paid as set forth herein, including any gross-up for all Eligible
Class Members as set forth in Paragraphs 9.a., 9.b., and 9.c., any remaining funds in the Gross
Settlement Fund but not paid into the Settlement Escrow Account shall remain with NIBCO and
any funds remaining in the Settlement Escrow Account but not allocated to an Eligible Claimant
will be returned to NIBCO as all Eligible Claimants will have received their complete remedy
under this Agreement.
18.

Existing Warranties. The exclusive remedy for Plaintiffs and Settlement Class

Members for Past Property Damage Claims and Future Property Damage Claims with respect to
Qualifying Leaks through the duration of the Claim Period shall be a Claim from the Net
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Settlement Fund. Any claim by a Settlement Class Member under NIBCO’s Limited Warranty that
occurs after the Claim Period must be valid, timely and in accordance with the requirements of
applicable law, and must comply with the express provisions of the Limited Warranty in all
respects. Plaintiffs and Settlement Class Members shall be informed in the Settlement Notice and
thereby acknowledge that NIBCO contends that its Limited Warranty does not extend coverage to
design defects, imposes conditions precedent such as notice of a leak and submission of the
allegedly failed product for inspection, and limits recovery. Any Limited Warranty that has expired
or expires during the Claim Period remains expired and provides no further benefit. For the
avoidance of doubt, nothing in this Settlement extends or tolls the duration of any Limited
Warranty for any period of time before, during, or after the Claim Period. Any challenge to any
adverse determination by NIBCO of a claim to NIBCO submitted under the Limited Warranty for
a leak that occurs after the close of the Claim Period shall be submitted to the Special Master, who
shall retain exclusive jurisdiction over such matters. The Special Master shall have the authority
to decide whether the Limited Warranty is applicable to the Settlement Class Member’s warranty
claim, whether the Settlement Class Member satisfied all conditions in the Limited Warranty, and,
if so, whether NIBCO breached the Limited Warranty, and, if so, the amount of any remedy to the
Settlement Class Member in accordance with the terms of the Limited Warranty. Conclusions of
law or fact reached by the Special Master may be reviewed by the Court upon request of the
Claimant or NIBCO. Any conclusions of law reached by the Special Master will be reviewed de
novo. Findings of fact will be subject to a clearly erroneous standard of review. For these purposes,
NIBCO shall pay the cost of the Special Master outside of and in addition to the Gross Settlement
Fund.
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D.

SETTLEMENT ADMINISTRATOR AND NOTICE PLAN
19.

Appointment of Settlement Administrator. The Settlement Administrator will be

appointed by the Court in the Preliminary Approval Order. The Settlement Administrator shall be
responsible for administering the Claim process and taking other actions as set forth in this
Agreement. The reasonable fees and expenses of the Settlement Administrator shall be paid from
the Gross Settlement Fund. The Settlement Administrator shall provide Co-Lead Class Counsel
and Counsel for NIBCO with a Declaration that will be filed with Plaintiffs’ Motion for
Preliminary Approval and that shall set forth a detailed estimate and a “not to exceed” price for
performing all tasks and duties regarding this Settlement. The Settlement Administrator’s
subsequent invoices through the Final Approval Hearing shall be approved by the Court in its Final
Approval Order.
20.

Claim Process. Any Settlement Class Member who wishes to submit a Claim must

timely complete, sign (by hard copy or electronic signature), and submit a Claim Form and provide
the Settlement Administrator with all requested information. All Claim Forms shall be submitted
to the Settlement Administrator under oath. A Claim Form that does not meet each of these
requirements is deficient and shall be responded to by the Settlement Administrator using the form
Notice of Deficiency Letter attached hereto as Exhibit 5. The Claimant shall have at least one
opportunity to cure any deficiency(ies) with their Claim Form. The Settlement Administrator shall
receive, process, and make determinations regarding all Claim Forms as promptly as possible and
subject to the provisions of Paragraph 11 above. Claim Forms shall be processed in the order that
they are received to the extent practicable. Co-Lead Class Counsel and Counsel for NIBCO shall
have the right to review the Claim files of the Settlement Administrator at any time. The Settlement
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Administrator shall have the right to confer with Co-Lead Class Counsel and Counsel for NIBCO
with respect to any Claim.
21.

No Liability for Claims Administered Pursuant to Agreement. No Person shall

have any claim against NIBCO, Counsel for NIBCO, Plaintiffs, Class Counsel, the Released
Parties, and/or the Settlement Administrator based on any determinations, distributions, or awards
made with respect to any Claim. This provision does not affect or limit in any way the right of
review of any disputed Claim as provided in this Settlement Agreement. The applicable dispute
procedures set forth in Paragraphs 14-20 shall be the sole and exclusive means of resolving
disputes based on any determinations, distributions, or awards made with respect to any Claim.
For the avoidance of doubt, in no event shall Plaintiffs, Class Counsel, NIBCO, or Counsel for
NIBCO, have any liability for claims of wrongful or negligent conduct on the part of the Settlement
Administrator, the Independent Engineering Consultant, the Special Master, or their agents.
22.

Settlement Administrator Duties. The Settlement Administrator shall:
a.

Use personal information acquired as the result of this Agreement solely for

purposes of evaluating and paying Claims under this Agreement.
b.

Assign a manager to oversee the protection and appropriate management of

personal information and review its internal system to manage the protection of personal
information to ensure consistent performance and constant improvement.
c.

Take security countermeasures to prevent unauthorized access to personal

information and the loss, destruction, falsification and leakage of personal information.
d.

If outsourcing the handling of personal information, determine that

outsourced companies take steps to ensure appropriate management of the information to prevent
leaks of personal or confidential information, and prohibit reuse of information for other purposes.
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e.

Respond immediately with appropriate measures when necessary to

disclose, correct, stop using, or eliminate contents of information.
f.

Within one hundred and twenty (120) days after the completion of the

Claims Period and any check-cashing period following the Claims Period, and in compliance with
applicable retention law, destroy all personal information obtained in connection with this
Settlement in a manner most likely to guarantee that such information not be obtained by
unauthorized Persons.
23.

Settlement Administrator Accounting. The Settlement Administrator shall

maintain a complete and accurate accounting of all receipts, expenses (including settlement
administration costs), and payments made pursuant to this Agreement. The accounting shall be
made available on reasonable notice to Co-Lead Class Counsel and Counsel for NIBCO.
24.

Removal of Settlement Administrator. If the Settlement Administrator fails to

perform adequately, the Parties may agree to remove the Settlement Administrator by petitioning
the Court to do so.
25.

Notice Plan. The Notice Plan utilized to provide notice of this Settlement to the

Settlement Class shall be approved in the Court’s Preliminary Approval Order. The cost of the
Notice Plan shall be paid out of the Gross Settlement Fund. The Notice Plan shall be effectuated
by the Settlement Administrator and shall include, at a minimum:
a.

Notice of Settlement. The Notice of Settlement substantially in the form

attached hereto as Exhibit 2 and a Claim Form substantially in the form attached hereto as Exhibit
1 shall be mailed, first class postage prepaid, to all members of the Settlement Class who are
identifiable to the Settlement Administrator through reasonable means. NIBCO and Class Counsel
will both provide the Settlement Administrator with reasonably available information that
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identifies possible Settlement Class members from their existing records. The Notice of Settlement
shall also be sent by the Settlement Administrator to all homeowners insurance companies that the
Settlement Administrator can identify.
b.

Publication. The Settlement Administrator shall design and implement a

plan for notification of the Settlement to Settlement Class members through print and
digital/internet publication designed to target residential and commercial property owners and
plumbers to satisfy the due process rights of the Settlement Class. The short form publication
notice will be substantially in the form attached hereto as Exhibit 6.
c.

Press Release. The Parties shall issue a joint press release on the same date

that the Motion for Preliminary Approval is filed, in substantially the form attached hereto as
Exhibit 7.
d.

Direct Customers of the Covered Products. NIBCO shall provide the

Settlement Administrator with the contact information for its direct purchasers of the Covered
Products and the Settlement Administrator shall mail them the Claim Form and Notice of
Settlement substantially in the forms attached hereto as Exhibits 1 and 2.
e.

Notice to Plumbers. The Settlement Administrator shall also include the

summary notice used for publication purposes attached as Exhibit 6 in nationwide plumber trade
magazines to be indentified by the Settlement Administrator.
f.

Settlement Website. Upon filing the Motion for Preliminary Approval, the

Settlement Administrator shall establish and make live the Settlement Website, which shall be an
Internet

website

concerning

the

Settlement

utilizing

the

domain

name

www.pexsystemsettlement.com. The Settlement Website shall be maintained by the Settlement
Administrator until one hundred eighty (180) days after the conclusion of the Claim Period and
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the time period for cashing all Settlement Payment checks has expired. The domain name of the
Settlement Website shall be included in all Settlement Notices. The Settlement Website shall
provide, at a minimum: (i) information concerning deadlines for filing a Claim Form, and the dates
and locations of relevant Court proceedings, including the Final Approval Hearing; (ii) the tollfree phone number applicable to the Settlement; (iii) copies of the Settlement Agreement, the
Notice of Settlement, the Claim Form, Court Orders regarding this Settlement, and other relevant
Court documents, including Co-Lead Class Counsel’s Motion for Approval of Attorneys’ Fees,
Costs, and Service Awards; and (iv) information concerning the submission of Claim Forms,
including the ability to submit Claim Forms electronically using an electronic signature service
such as DocuSign through the Settlement Website.
g.

Toll-Free Number. The Settlement Administrator shall establish a toll-free

telephone number and facility that will provide members of the Settlement Class with information
and direct them to the Settlement Website upon filing the Motion for Preliminary Approval. The
toll-free telephone number shall be included in all notices described in Paragraphs 25.a. to 25.d.
The telephone facility shall be capable of (i) receiving requests for Claims Forms (Exhibit 1), the
Notice of Settlement (Exhibit 2), this Settlement Agreement, or any other materials described in
Paragraphs 25.a. to 25.f., and (ii) providing general information concerning deadlines for filing a
Claim Form, opting out of or objecting to the Settlement, and the dates and locations of relevant
Court proceedings, including the Final Approval Hearing. The toll free number(s) shall be
maintained by the Settlement Administrator during the time period that the Settlement Website is
active.
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h.

CAFA Notice. Pursuant to 28 U.S.C. § 1715, NIBCO, through the

Settlement Administrator, shall mail all required notices in accordance with their obligations
thereunder.
26.

Proof of Compliance with Notice Plan. The Settlement Administrator shall

provide Co-Lead Class Counsel and Counsel for NIBCO with a declaration detailing all of its
efforts regarding the Notice Plan and of its timely completion of the Notice Plan and its reach to
the members of the Settlement Class, to be filed as an exhibit to Plaintiffs’ Motion for Final
Approval of Class Action Settlement.
27.

Requests for Notice and Claim Forms. The Settlement Administrator shall

provide through mail and/or email the Notice of Settlement (Exhibit 2) and Claim Form (Exhibit
1) to anyone requesting them at any time during the Claim Period.
28.

Settlement Administrator Database. The Settlement Administrator shall

maintain and preserve records of all of its activities, including logs of all telephone calls, emails,
faxes, mailings, visits to the Settlement Website, and all other contacts with actual and potential
members of the Settlement Class, in a computerized database with easily retrievable records. The
database shall also include a running tally of the number of and types of materials mailed or
disseminated by the Settlement Administrator. The Settlement Administrator shall provide CoLead Class Counsel and Counsel for NIBCO with quarterly written reports throughout the Claim
Period summarizing all statistics and actions taken by the Settlement Administrator in connection
with administering the Settlement.
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E.

OPT-OUTS AND OBJECTIONS
29.

Requests for Exclusion.
a.

Settlement Class Members may submit a Request for Exclusion from (i.e.,

“opt-out” of) the Settlement pursuant to Federal Rule of Civil Procedure 23(c)(2)(B)(v). A member
of the Settlement Class who submits a Request for Exclusion cannot object to the Settlement and
is not eligible to receive any Settlement Payment.
b.

To validly request exclusion from the Settlement Class, a member of the

Settlement Class must submit a written request to opt out to the Settlement Administrator so that
it is postmarked by the Objection and Opt-Out Deadline stating that “I wish to exclude myself
from the Settlement Class in the NIBCO Litigation Class Action Settlement” (or substantially
similar clear and unambiguous language). That written request shall contain the Settlement Class
member’s printed name, address, telephone number, email address, and date of birth. The Request
for Exclusion must contain the actual written signature of the Settlement Class member seeking to
exclude himself or herself from the Settlement Class.
c.

Requests for Exclusion cannot be made on a group or class basis, except

that joint owners of the same residence or structure may opt out by using the same form so long as
it is individually signed by each joint owner.
d.

Those Persons falling within the definition of the Settlement Class as

“Persons who have standing and are entitled to assert a claim on behalf of any such Occupant
Persons” need not file a separate Request for Exclusion for each residential and/or commercial
structure for which they meet this definition so long as they identify each such structure for which
they are opting out in their Request for Exclusion; provided, however, that any such Persons cannot
opt out for purposes of some structures but remain in the Settlement Class for others.
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e.

The Settlement Administrator will provide copies of all Requests for

Exclusion to counsel for the Parties on a weekly basis by email.
f.

Any Settlement Class Member who does not submit a valid and timely

written Request for Exclusion as provided in Paragraphs 29.a to 29.d. shall be bound by all
subsequent proceedings, orders and judgments in this Litigation, including, but not limited to, the
Release, the Final Approval Order, and the Final Judgment, even if such Settlement Class Member
has litigation pending, or subsequently initiates litigation, against any Released Party relating to
the Released Claims.
g.

A member of the Settlement Class who opts out can, on or before the

Objection and Opt-Out Deadline, withdraw their Request for Exclusion by submitting a written
request to the Settlement Administrator stating their desire to revoke their Request for Exclusion
along with their written signature.
h.

Any statement or submission purporting or appearing to be both an

objection and opt-out shall be treated as a Request for Exclusion.
i.

Not later than seven (7) days after the Objection and Opt-Out Deadline, the

Settlement Administrator shall provide to Co-Lead Class Counsel and NIBCO a complete list of
opt-outs together with copies of the opt-out requests and any other related information. In the sole
discretion of NIBCO, it may void the Settlement Agreement if the number of residential or
commercial structures opted out reaches 2,000. NIBCO must advise Co-Lead Class Counsel and
the Court, in writing, of this election within ten (10) business days of receiving the list of Requests
for Exclusion from the Settlement Administrator following the Objection and Opt-Out Deadline,
and if exercising its right to terminate the Settlement, NIBCO must submit a Declaration to the
Court indicating the opt-outed residential or commercial structures that have caused it to decide to
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terminate the Settlement, and stating that NIBCO was not aware of the claims for these 2,000 or
more residential or commercial structures prior to April 18, 2018. If NIBCO chooses to void the
Settlement in this manner, then this Settlement Agreement will be vacated, rescinded, cancelled,
and annulled, and the Parties will return to the status quo ex ante, as if they had not entered into
this Settlement Agreement.
30.

Objections. Any Settlement Class Member who does not submit a written Request

for Exclusion may present a written objection to the Settlement explaining why he or she believes
that the Settlement Agreement should not be approved by the Court as fair, reasonable and
adequate. A Settlement Class Member who wishes to submit an objection must deliver to the
Settlement Administrator so that it is postmarked by the Objection and Opt-Out Deadline, a
detailed written statement of the objection(s) and the aspect(s) of the Settlement being challenged,
as well as the specific reasons, if any, for each such objection, including any evidence and legal
authority that the Settlement Class Member wishes to bring to the Court’s attention.
a.

That written statement shall contain (a) the Settlement Class Member’s

printed name, address, telephone number, and date of birth; (b) evidence showing that the objector
is a Settlement Class Member, including the address of the residence or structure that contains or
contained a Covered Product and proof that the residence or structure contains or contained a
Covered Product (photographs, contemporaneous installation records, etc.); (c) any other
supporting papers, materials, or briefs that the Settlement Class Member wishes the Court to
consider when reviewing the objection; (d) the actual written signature of the Settlement Class
Member making the objection; and (e) a statement whether the objecting Settlement Class Member
and/or his or her counsel intend to appear at the Final Approval Hearing.
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b.

A Settlement Class Member may object on his or her own behalf or through

an attorney; however, even if represented, the Settlement Class Member must individually sign
the objection and all attorneys who are involved in any way asserting objections on behalf of the
Settlement Class Member must be listed on the objection papers. Counsel for the Parties may take
the deposition of any objector prior to the Final Approval Hearing in a location convenient for the
objector.
c.

The Settlement Administrator shall provide counsel for the Parties with

copies of any objections received by it on a weekly basis by email.
d.

Any objector who files and serves a timely written objection as described

above may appear at the Final Approval Hearing, either in person at their own expense or through
personal counsel hired at the objector’s expense, to object to the fairness, reasonableness, or
adequacy of any aspect of the Settlement on the basis set forth in his or her objection. As noted
above, objectors or their attorneys who intend to make an appearance at the Final Approval
Hearing must state their intention to appear in the objection delivered to the Settlement
Administrator.
e.

Any Settlement Class Member who fails to comply with the provisions of

Paragraphs 30 to 33 shall waive and forfeit any and all rights that he, she, or it may have to appear
separately and/or to object to the Settlement, and shall be bound by all the terms of this Settlement
Agreement and by all proceedings, orders and judgments in the Litigation, including, but not
limited to, the Release, the Final Approval Order, and the Final Judgment, even if such Settlement
Class Member has litigation pending or subsequently initiates litigation, against any Released
Party relating to the Released Claims.
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31.

The exclusive means for any challenge to this Settlement shall be through the

provisions of Paragraphs 30.a.-d. Without limiting the foregoing, any challenge to the Settlement,
the Final Approval Order, the Final Judgment, or any Attorneys’ Fee, Cost, and Service Award
Order shall be pursuant to appeal under the Federal Rules of Appellate Procedure and not through
a collateral attack.
32.

An objector shall be entitled to all of the benefits of the Settlement if this Settlement

Agreement and the terms contained herein are approved, as long as the objector complies with all
requirements of this Settlement Agreement applicable to Settlement Class Members, including the
timely and complete submission of a Claim Form and other requirements herein. A Settlement
Class Member who objects can, on or before the Objection and Opt-Out Deadline, withdraw their
objection by submitting a written request to the Settlement Administrator stating their desire to
withdraw their objection along with their signature.
33.

If a Settlement Class Member or counsel for the Settlement Class Member who

submits an objection to this Settlement has objected to a class action settlement on any prior
occasion, the objection shall also disclose all cases in which they have filed an objection by
caption, court and case number, and for each case, the disposition of the objection.

F.

RELEASE OF CLAIMS
34.

Release. Upon the Effective Date, all Settlement Class Members, as well as any

Person who receives any payment from the Net Settlement Fund, on behalf of themselves and their
agents, heirs, executors and administrators, successors, assigns, insurers, attorneys,
representatives, and any and all Persons who seek to claim through or in the name or right of any
of them (the “Releasing Parties”), release and forever discharge (as by an instrument under seal
without further act by any Person, and upon good and sufficient consideration), NIBCO, its
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administrators, insurers, reinsurers, agents, firms, parent companies/corporations, sister
companies/corporations, subsidiaries and affiliates, and any sales agents and distributors,
wholesalers, retailers, plumbers, homebuilders, contractors, engineers, architects, and any other
product or service provider or any other party in the chain of distribution who distributed,
specified, recommended, sold, and/or installed the Tubing, Fittings, and/or Clamps, and all of the
foregoing Persons’ respective predecessors, successors, assigns and present and former officers,
directors, shareholders, employees, agents, attorneys, and representatives (collectively, the
“Released Parties”), from each and every claim of liability, on any legal or equitable ground
whatsoever, including relief under federal law or the laws of any state, regarding or related to
NIBCO’s Tubing, Fittings, and/or Clamps, including without limitation their design, manufacture,
purchase, use, marketing, promotions, sale, or certification, and including without limitation all
past, present, or future claims, damages, or liability on any legal or equitable ground whatsoever,
and regardless of whether such claims might have been or might be brought directly, or through
subrogation or assignment or otherwise, on account of or related to the Tubing, Fittings, and/or
Clamps, which were alleged or could have been alleged in the Complaints filed in the Litigation.
The Release is as a result of membership as a Settlement Class Member, status as Releasing Parties,
the Court’s approval process herein, and the occurrence of the Effective Date, and is not
conditional on receipt of payment by any particular member of the Settlement Class or Releasing
Party. Without in any way limiting its scope, and, except to the extent otherwise specified in the
Settlement Agreement, the Release covers by example and without limitation, any and all claims
for reasonable attorneys’ fees, costs, expert fees, consultant fees, interest, litigation fees, costs, or
any other fees, costs, and/or disbursements incurred by any attorneys, Class Counsel, Plaintiffs,
Settlement Class Members, or any Releasing Party who claim to have assisted in conferring the
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benefits under this Settlement upon the Settlement Class. This Settlement Agreement and the
Release provided for herein shall not and are not intended to release the claims of the Releasing
Parties against the suppliers of raw materials, components, or ingredients used in the manufacture
of the Tubing, Fittings, and/or Clamps, which the Releasing Parties hereby fully and forever
assign, transfer, and convey to NIBCO. For purposes of any claims by NIBCO against the
suppliers of raw materials, components, or ingredients used in the manufacture of the Tubing,
Fittings, and/or Clamps, should such supplier seek to join any Releasing Party in such a claim,
NIBCO shall defend, indemnify, and hold harmless the Releasing Party from any and all claims
of any such supplier against the Releasing Party.
35.

Exclusions from Release. All personal injury claims are expressly excluded from

the Release. In addition, subject to the terms of Paragraph 34, the Parties further agree that certain
limited claims as specified below, which a Releasing Party has brought or may in the future bring
against an installer, plumber, homebuilder, contractor, or other product or service provider, or any
other party in the chain of distribution who purchased, specified, recommended, sold, and/or
installed the Tubing, Fittings, and/or Clamps, related solely and exclusively to the alleged faulty
installation of the Tubing, Fittings, and/or Clamps, are expressly not released as to such Persons.
This limited exception shall include only claims alleging that a party or parties other than NIBCO
are wholly responsible for a leak of the Tubing, Fittings, or Clamps, including, without limitation,
as a result of (1) a penetration of the Tubing, Fittings, and/or Clamps from a foreign object such
as a nail or other physical abuse; (2) improper attachment of the Tubing, Fittings, and/or Clamps
to plumbing components or appliances; (3) improper stress on the Tubing, Fittings, and/or Clamps
due to improper installation; (4) leaks due to an improperly set or malfunctioning pressurereducing valve not manufactured or sold by NIBCO; (5) leaks due to age of fixture sealant
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components supplied or provided by a plumber; or (6) any installation issue in violation of
NIBCO’s installation guidelines and/or unrelated to the design, manufacture, performance, or
selection of the Tubing, Fittings, and/or Clamps. Nothing in this Paragraph shall permit any
Releasing Party to bring any other claims released herein, including without limitation claims for
improper, insufficient, or negligent advice, recommendation, solicitation, purchase, selection, or
sale of the Tubing, Fittings, and/or Clamps, and in no event shall any claim whose prosecution is
permitted by this Paragraph allege, purport to allege or depend on any wrongful act, error or
omission, loss, or liability, whether strict, or due to fault or otherwise, by NIBCO. The Releasing
Parties and NIBCO do not intend to create and do not believe that the reservation provided in this
Paragraph creates any basis for a claim of indemnification, contribution, or any other claim,
however denominated, by a nonparty against the Released Parties. This provision is intended solely
to preserve a Releasing Party’s ability to seek relief against the nonreleased individuals or entities
for liability unrelated to NIBCO as expressly specified in this Paragraph. In addition, the Releasing
Parties agree that in any action brought by a Releasing Party against any third party based on a
leak that is not a Qualifying Leak, should any such third party sued by a Releasing Party file a
claim or cause of action against any Released Party for contribution, indemnification, or any other
claim, however denominated, arising out of or related to the Tubing, Fittings, and/or Clamps, the
Releasing Parties shall hold NIBCO and the Released Parties harmless, agree to a judgment in
NIBCO’s and the Released Parties’ favor dismissing all claims asserted by the Releasing Party or
anyone claiming by, through, or under the Releasing Party, and to the extent that the claims against
NIBCO or the Released Parties are not released, then reduce or remit any judgment against such
third party by the percentage, amount, or share necessary under applicable law to fully discharge
and relieve NIBCO and the Released Parties of liability to such third party for claims for
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contribution, indemnification, or any other claim, however denominated, including attorneys’ fees
and costs such Person may seek against NIBCO and the Released Parties. However, the Releasing
Parties’ obligation is limited to no more than the amount of the judgment against NIBCO or the
Released Parties. If any third party sued by a Releasing Party obtains a judgment against NIBCO
or any Released Party for contribution, indemnification, or any other claim, however denominated,
the Releasing Party agrees that the Releasing Party shall reduce or remit its judgment against such
third party by the amount of such third party’s judgment against NIBCO and the Released Party
not to exceed the amount of that portion of the judgment for which such third party obtains
contribution, indemnification, or other relief, however denominated, so as to fully satisfy such
third party’s judgment against NIBCO and the Released Party including attorneys’ fees and costs
such third party may seek against NIBCO and the Released Party. In any settlement between any
of the Releasing Parties and any Person arising out of or related to NIBCO’s Tubing, Fittings,
and/or Clamps, the Releasing Parties shall be deemed to have obtained a release in favor of all
Released Parties.
36.

Good Faith Settlement. The Releasing Parties agree that the provisions of this

Agreement and any claim thereunder constitute a good faith settlement under California Code of
Civil Procedure Sections 877 and 877.6, Hawaii Revised Statutes 663-15.5, and comparable laws
in other states. Plaintiffs and Class Counsel will not oppose a motion by NIBCO in a subsequent
action contending that this is a good faith settlement.
37.

Assumption of Risk. Each of the Releasing Parties hereby does, and shall be

deemed to, assume the risk that facts additional, different, or contrary to the facts that each believes
or understands to exist, may now exist or may be discovered after this Agreement becomes
effective. Each of the Releasing Parties agrees that any such additional, different, or contrary facts
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shall in no way limit, waive, or reduce the foregoing Release, which shall remain in full force and
effect.
38.

California Civil Code and Any Counterparts from Other States. All Releasing

Parties will be deemed by the Final Approval Order and the Final Judgment to acknowledge and
waive Section 1542 of the California Civil Code, which provides that: “A GENERAL RELEASE
DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT KNOW OR
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE
RELEASE, WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR.” Plaintiffs and the
Settlement Class Members, on behalf of all Releasing Parties, expressly waive and relinquish any
and all rights and benefits that they may have under, or that may be conferred upon them by, the
provisions of Section 1542 of the California Civil Code, or any other law of any state or territory
that is similar, comparable or equivalent to Section 1542, to the fullest extent they may lawfully
waive such rights or benefits pertaining to the Released Claims. In connection with such waiver
and relinquishment, the Settlement Class Members hereby acknowledge that the Releasing Parties
are aware that they or their attorneys may hereafter discover claims or facts in addition to or
different from those that they now know or believe exist with respect to Released Claims, but that
it is their intention to hereby fully, finally, and forever settle and release all of the Released Claims
known or unknown, suspected or unsuspected, that they have against the Released Parties. In
furtherance of such intention, the Release herein given by the Releasing Parties to the Released
Parties shall be and remain in effect as a full and complete general release notwithstanding the
discovery or existence of any such additional different claims or facts. Each of the Parties expressly
acknowledges that it has been advised by its attorneys of the contents and effect of Section 1542,
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and with knowledge, each of the Parties hereby expressly waives whatever benefits it may have
had pursuant to such section. Plaintiffs acknowledge, and the Releasing Parties shall be deemed
by operation of the Final Approval Order and the Final Judgment to have acknowledged, that the
foregoing waiver was expressly bargained for and a material element of the Settlement of which
this Release is a part.
39.

No Assignment of Claims. Plaintiffs represent and warrant that they are the sole

and exclusive owners of all claims that they personally are releasing under the Settlement
Agreement. Plaintiffs further acknowledge that they have not assigned, pledged, or in any manner
whatsoever sold, transferred, assigned or encumbered any right, title, interest or claim arising out
of or in any way whatsoever pertaining to the Litigation, including without limitation any claim
for benefits, proceeds, or value under the Litigation, and that Plaintiffs are not aware of anyone
other than themselves claiming any interest, in whole or in part, in the Litigation or in any benefits,
proceeds, or values under the Litigation.
40.

Dismissal with Prejudice. Upon the Effective Date, the Released Claims of the

Settlement Class Members and Releasing Parties will be dismissed with prejudice.
G.

ATTORNEYS’ FEES, COSTS AND SERVICE AWARDS
41.

Payment of Attorneys’ Fees and Costs. Only after agreeing to the material terms

set forth in this Settlement Agreement and the structure of relief for the Settlement Class, the
Parties negotiated the maximum amount of any Attorneys’ Fees, Cost, and Service Award that
Class Counsel and Plaintiffs would seek, subject to the approval of the Court.
a.

Within the time period established by the Court, and no later than thirty (30)

days prior to the Objection and Opt Out Deadline, Class Counsel will file a Motion for Approval
of Attorneys’ Fees, Cost and Service Awards to be paid from the Gross Settlement Fund, which
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shall be included on the Settlement Website. Class Counsel in the Litigation shall apply for the
following: (a) attorneys’ fees not to exceed 29.885% of the Gross Settlement Fund; (b)
reimbursement of litigation costs plus reasonable costs incurred through the Effective Date (which
are currently approximately $1,095,000); and (c) service awards of $10,000 for Kimberly and Alan
Cole, James Monica, Linda Boyd, Michael McMahon, Ray Sminkey, James Medders, Robert and
Sarah Peperno, Kelly McCoy, Chad Meadow, John and Susan Plisko, and Kenneth McLaughlin
(which shall also represent a per-household limitation) and a service award of $2,500 for Lesa
Watts, Ryan Kenny, and Alexander and Andrea Davis (which shall also represent a per-household
limitation), in recognition of their time, costs and effort in the Litigation in, for example and as
applicable, producing documents and information to Class Counsel, sitting for deposition, and
permitting a home inspection, among many other representative duties and services performed.
b.

The Parties further agree that NIBCO shall not pay, or be obligated to pay,

any amounts in excess of those stated in Paragraph 41.a. for attorneys’ fees, costs and service
awards. Class Counsel and Plaintiffs shall provide W-9 Forms prior to such payment.
c.

Any Attorneys’ Fee, Cost, and Service Award shall be set forth in an order

separate from the Final Approval Order and the Final Judgment so that any appeal of the Attorneys’
Fee, Cost, and Service Award shall not constitute an appeal of the Final Approval Order or the
Final Judgment. Any order or proceedings relating solely to the application for an Attorneys’ Fee,
Cost, and Service Award, or any appeal solely from any Attorneys’ Fee, Cost, and Service Award,
or reversal or modification of any such Attorneys’ Fee, Cost, and Service Award, will not operate
to terminate or cancel this Settlement Agreement, or affect or delay the Effective Date.
d.

The Attorneys’ Fee, Cost, and Service Awards approved by the Court shall

be paid within ten (10) business days after the Effective Date and shall be paid to Co-Lead Class
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Counsel who shall distribute attorneys’ fees and costs to Class Counsel as Co-Lead Class Counsel
deems appropriate. Under no circumstances will NIBCO be liable to Class Counsel, or any other
attorney or law firm, for, because of, relating to, concerning, or as a result of any payment or
allocation of attorneys’ fees made in accordance with this Settlement Agreement; and Class
Counsel, and each of them, release NIBCO from any and all disputes or claims because of, relating
to, concerning, or as a result of any payment or allocation of attorneys’ fees and costs made in
accordance with this Settlement Agreement.
e.

Class Counsel shall not be entitled to any compensation from any Released

Party for fees or expenses beyond that provided in this Section, including, without limitation, any
fees or expenses incurred in their cooperation in the administration of this Settlement Agreement.
H.

FINAL APPROVAL
42.

Motion for Final Approval of Settlement. Pursuant to the schedule set by the

Court in its Preliminary Approval Order and at least fourteen (14) days prior to the Final Approval
Hearing, Co-Lead Class Counsel shall file a motion and supporting papers requesting that the
Court grant final approval of this Settlement Agreement and for entry of a Final Approval Order
and Final Judgment to be agreed upon by the Parties and filed with the Motion for Final Approval.
a.

Determining that the Court has personal jurisdiction over all Plaintiffs and
Settlement Class Members, that the Court has subject matter jurisdiction
over the claims asserted in this Litigation, and that venue is proper;

b.

Finally approving the Settlement Agreement and settlement as fair,
reasonable, and adequate pursuant to Federal Rule of Civil Procedure 23;

c.

Finally approving and certifying the Settlement Class for settlement
purposes only;
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d.

Finding that the Notice Plan, Settlement Notice, and dissemination
methodology complied with all laws, including, but not limited to, the Due
Process Clause of the United States Constitution, and was fair, adequate,
and sufficient, as the best practicable notice under the circumstances, and
as reasonably calculated to apprise members of the Settlement Class of the
Litigation, the Settlement Agreement, their objection rights, and their
exclusion rights;

e.

Dismissing the Litigation with prejudice and without costs (except as
provided for in this Settlement Agreement as to costs);

f.

Expressly including the Release set forth in the Settlement Agreement and
making the Release effective as of the Effective Date;

g.

Listing all opt-outs;

h.

Certifying that the notification requirements of the Class Action Fairness
Act, 28 U.S.C. § 1715, have been met;

i.

Authorizing the Parties to implement the terms of the Settlement
Agreement;

j.

Permanently enjoining Plaintiffs and all other Settlement Class Members
and those subject to their control, from commencing, maintaining, or
participating in, or permitting another to commence, maintain, or participate
in on their behalf, any Released Claims against the Released Parties;

k.

Retaining jurisdiction relating to the administration, consummation,
enforcement, and interpretation of the Settlement Agreement, the Final
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Approval Order, and the Final Judgment, and for any other necessary
purpose; and
l.

Issuing related Orders to effectuate the final approval of the Settlement
Agreement and its implementation.

43.

Exclusive Remedy, Dismissal of Action and Jurisdiction of Court. All

Settlement Class Members who do not properly file a timely written Request for Exclusion from
the Settlement Class submit to the jurisdiction of the Court and will be bound by the terms of this
Agreement, including, without limitation, the Release set forth herein. This Agreement sets forth
the sole and exclusive remedy for any and all pending or future claims of Settlement Class
Members or other Claimants against NIBCO and the Released Parties arising from the alleged
failure of the Covered Products as set forth above. Upon entry of the Final Approval Order, each
Settlement Class Member who has not validly and timely opted out of the Settlement Class and
any Person that has made or can or is entitled to make a claim through or in the name or right of a
Settlement Class Member shall be barred from initiating, asserting, continuing, or prosecuting any
such claims against NIBCO and any Released Party. Upon the Effective Date, the cases comprising
the Litigation will be dismissed with prejudice.
I.

OTHER TERMS AND CONDITIONS
44.

No Admission of Liability. This Agreement is made for the sole purpose of

attempting to consummate a settlement of the Litigation on a class-wide nationwide basis. This
Agreement is made in compromise of disputed claims and shall not be construed as an admission
of liability by NIBCO or any Released Party. Because this is a class action settlement, this
Agreement must receive preliminary and final approval by the Court. It is an express condition of
this Agreement that the Court shall enter the Final Approval Order and Final Judgment and that
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the Agreement reach the Effective Date. In the event that the Effective Date does not occur, this
Agreement shall be terminated and only those provisions necessary to effectuate such termination
and to restore fully the Parties to their respective positions before entry of this Agreement shall be
given effect and enforced. In such event, the Parties shall bear their own costs (except the costs of
the Notice Plan and of the Settlement Administrator up to the date that the Agreement is
terminated, which shall be borne solely by the Gross Settlement Fund) and attorneys’ fees in all
respects, including without limitation with regard to the efforts to obtain any Court approval under
this Agreement.
45.

Exclusive and Continuing Jurisdiction. The Court shall retain exclusive and

continuing jurisdiction to interpret and enforce the terms, conditions, and obligations of this
Agreement and its own orders and judgments.
a.

In the event of a breach by Plaintiffs, NIBCO, or a Settlement Class Member

of this Agreement, the Court may exercise all of its equitable powers to enforce this Agreement
and the Final Approval Order and Final Judgment irrespective of the availability or adequacy of
any remedy at law. Such powers include, among others, the power of specific performance and
injunctive relief.
b.

NIBCO, Class Counsel, and Plaintiffs agree, and Settlement Class Members

and Claimants will be deemed to have agreed, to submit irrevocably to the exclusive jurisdiction of
the Court for the resolution of any matter covered by this Settlement Agreement, the Release, the
Final Approval Order, or the Final Judgment, or the applicability of this Settlement Agreement, the
Release, the Final Approval Order, or the Final Judgment.
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c.

All applications to the Court with respect to any aspect of this Settlement

Agreement, the Release, the Final Approval Order, or the Final Judgment shall be presented to and
be determined by the Court for resolution.
d.

In the event that the provisions of this Settlement Agreement, the Release,

the Final Approval Order, or the Final Judgment are asserted by any Released Party as a ground for
a defense, in whole or in part, to any claim or cause of action, or are otherwise raised as an objection
in any other suit, action, or proceeding by any Releasing Party or any other Person covered by the
Release, it is hereby agreed that the Released Party shall be entitled to seek an immediate stay of
that suit, action, or proceeding until after the Court has entered an order or judgment determining
any issues relating to the defense or objections based on such provisions. Plaintiffs and Class
Counsel will not oppose such relief.
46.

Stay of Proceedings. The proposed Preliminary Approval Order shall request that

all further proceedings in the Litigation be stayed except as necessary to approve and effectuate
the Settlement.
47.

Defendant’s Attorneys’ Fees and Costs. NIBCO shall bear its own attorneys’ fees

and costs in the Litigation.
48.

Representation by Counsel. The Parties are represented by competent counsel,

and they have had an opportunity to consult and have consulted with counsel prior to executing
this Agreement. Each Party represents that it understands the terms and consequences of executing
this Agreement, and executes it and agrees to be bound by the terms set forth herein knowingly,
intelligently, and voluntarily.
49.

Mutual Full Cooperation. The Parties agree to cooperate with each other in good

faith to accomplish the terms of this Agreement, including the execution of such documents and
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such other action as may reasonably be necessary to implement the terms of this Agreement and
obtain the Court’s final approval of the Agreement including the entry of an order dismissing the
Litigation with prejudice.
50.

No Tax Advice. Neither the Parties nor their counsel intend anything contained

herein to constitute legal advice regarding the taxability of any amount paid hereunder, and no
Person shall rely on anything contained in this Agreement to provide tax advice, and shall obtain
his, her, or its own independent tax advice with respect to any payment under this Agreement.
51.

Notices. Unless otherwise specifically provided herein, all notices, demands, or

other communications given hereunder shall be in writing by mail or email and addressed as
follows:
To Plaintiffs and the Settlement Class:
Shanon J. Carson
Lawrence Deutsch
Jacob M. Polakoff
BERGER MONTAGUE PC
1818 Market Street, Suite 3600
Philadelphia, PA 19103
Email:scarson@bm.net
ldeutsch@bm.net
jpolakoff@bm.net
and
Joseph G. Sauder
Matthew D. Schelkopf
Joseph B Kenney
SAUDER SCHELKOPF LLC
555 Lancaster Avenue
Berwyn, PA 19312
Email: jgs@sstriallawyers.com
mds@sstriallawyers.com
jbk@sstriallawyers.com
To NIBCO:
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J. Gordon Cooney, Jr.
Franco A. Corrado
MORGAN, LEWIS & BOCKIUS LLP
1701 Market Street
Philadelphia, Pennsylvania 19103
Email:gordon.cooney@morganlewis.com
franco.corrado@morganlewis.com
52.

Drafting of Agreement. The language of all parts of this Agreement shall be

construed as a whole, according to its fair meaning, and not strictly for or against any Party. No
Party shall be deemed the drafter of this Agreement. The Parties acknowledge that the terms of
this Agreement are contractual and are the product of negotiations between the Parties and their
counsel. Each Party and its counsel cooperated in the drafting and preparation of this Agreement,
and this Agreement shall not be construed against any Party because of their role in drafting it.
53.

Governing Law. This Agreement shall be governed by the laws of the State of

New Jersey, without regard to its conflict of laws rules, precedent, or case law.
54.

Modification. This Agreement may not be changed, altered, or modified, except in

writing and signed by all Parties hereto. The Agreement may not be discharged except by
performance in accordance with its terms or by a writing signed by the Parties hereto.
55.

Integration. This Agreement and its Exhibits contain the entire agreement between

the Parties relating to the Settlement and all prior or contemporaneous agreements, understandings,
representations, and statements, whether oral or written and whether by a Party or its counsel, are
merged herein. Each Party represents and warrants that it is not relying on any representation not
expressly included in this Agreement. No rights hereunder may be waived except in writing.
56.

Extensions. The Parties reserve the right, subject to the Court’s approval, to agree

to any reasonable extensions of time that might be necessary to carry out any of the provisions of
this Settlement Agreement.
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57.

Use in Other Proceedings. The Parties expressly acknowledge and agree that this

Settlement Agreement and its Exhibits, along with all related drafts, motions, pleadings,
conversations, negotiations, and correspondence, constitute an offer of compromise and a
compromise within the meaning of Federal Rule of Evidence 408 and any equivalent rule of
evidence in any state. In no event shall this Settlement Agreement, any of its provisions or any
negotiations, statements or court proceedings relating to its provisions in any way be construed as,
offered as, received as, used as, or deemed to be evidence of any kind in the Litigation, in any other
action, or in any judicial, administrative, regulatory or other proceeding, except in a proceeding to
enforce this Settlement Agreement or the rights of the Parties, their counsel, or the Released Parties.
Without limiting the foregoing, neither this Settlement Agreement nor any related negotiations,
statements, or court proceedings shall be construed as, offered as, received as, used as or deemed
to be evidence or an admission or concession of any liability or wrongdoing whatsoever on the part
of any Person, including, but not limited to, the Released Parties, Plaintiffs, or the Settlement Class
or as a waiver by the Released Parties, Plaintiffs, or the Settlement Class of any applicable
privileges, claims or defenses.
58.

Subheadings. Sub-headings in this Agreement are for purposes of clarity only and

are not intended to modify the terms of this Agreement’s text, which are controlling.
59.

Waiver. The waiver by any party to this Agreement, of any breach of its terms shall

not be deemed or construed to be a waiver of any other breach of this Agreement, whether prior,
subsequent, or contemporaneous.
60.

Signatures. Each Person executing this Agreement on behalf of any Party warrants

that such Person has the authority to do so. This Agreement shall be binding upon, and inure to the
benefit of, the agents, heirs, executors, administrators, successors, and assigns of the Parties.
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61.

Counterparts. This Agreement may be executed in any number of counterparts,

including by electronic signature, each of which shall be deemed to be an original. All counterparts
shall constitute one Agreement, binding on all Parties hereto, regardless of whether all Parties are
signatories to the same counterpart, but the Agreement will be without effect until and unless all
Parties to this Agreement have executed a counterpart.

[THE REMAINDER OF THIS PAGE HAS INTENTIONALLY BEEN LEFT BLANK]
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Kansas City, Missouri 64108
Attorneys for NIBCO, Inc.

25 2018
Dated: October __,

_____________________________
Kimberly Cole
Plaintiff

25 2018
Dated: October __,

_____________________________
Alan Cole
Plaintiff

\Dated: October __, 2018

_____________________________
James Monica
Plaintiff

Dated: October __, 2018

_____________________________
Linda Boyd
Plaintiff

Dated: October __, 2018

_____________________________
Michael McMahon
Plaintiff

Dated: October __, 2018

_____________________________
Ray Sminkey
Plaintiff

Dated: October __, 2018

_____________________________
James Medders
Plaintiff

Dated: October __, 2018

_____________________________
Judy Medders
Plaintiff

Dated: October __, 2018

_____________________________
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Kansas City, Missouri 64108
Attorneys for NIBCO, Inc.

Dated: October __, 2018

_____________________________
Kimberly Cole
Plaintiff

Dated: October __, 2018

_____________________________
Alan Cole
Plaintiff

22 2018
\Dated: October __,

_____________________________
James Monica
Plaintiff

Dated: October __, 2018

_____________________________
Linda Boyd
Plaintiff

Dated: October __, 2018

_____________________________
Michael McMahon
Plaintiff

Dated: October __, 2018

_____________________________
Ray Sminkey
Plaintiff

Dated: October __, 2018

_____________________________
James Medders
Plaintiff

Dated: October __, 2018

_____________________________
Judy Medders
Plaintiff

Dated: October __, 2018

_____________________________
57

Case 3:13-cv-07871-FLW-TJB Document 179-2 Filed 01/28/19 Page 85 of 163 PageID:
16846

DocuSign Envelope ID: 6030F6E6-4CA0-4DA2-8613-230DFFBB85FA

Case 3:13-cv-07871-FLW-TJB Document 179-2 Filed 01/28/19 Page 86 of 163 PageID:
16847

Kansas City, Missouri 64108
Attorneys for NIBCO, Inc.

Dated: October __, 2018

_____________________________
Kimberly Cole
Plaintiff

Dated: October __, 2018

_____________________________
Alan Cole
Plaintiff

\Dated: October __, 2018

_____________________________
James Monica
Plaintiff

Dated: October __, 2018

_____________________________
Linda Boyd
Plaintiff

23 2018
Dated: October __,

_____________________________
Michael McMahon
Plaintiff

Dated: October __, 2018

_____________________________
Ray Sminkey
Plaintiff

Dated: October __, 2018

_____________________________
James Medders
Plaintiff

Dated: October __, 2018

_____________________________
Judy Medders
Plaintiff

Dated: October __, 2018

_____________________________
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Kansas City, Missouri 64108
Attorneys for NIBCO, Inc.

Dated: October __, 2018

_____________________________
Kimberly Cole
Plaintiff

Dated: October __, 2018

_____________________________
Alan Cole
Plaintiff

\Dated: October __, 2018

_____________________________
James Monica
Plaintiff

Dated: October __, 2018

_____________________________
Linda Boyd
Plaintiff

Dated: October __, 2018

_____________________________
Michael McMahon
Plaintiff

Dated: October 22
__, 2018

_____________________________
Ray Sminkey
Plaintiff

Dated: October __, 2018

_____________________________
James Medders
Plaintiff

Dated: October __, 2018

_____________________________
Judy Medders
Plaintiff

Dated: October __, 2018

_____________________________
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Dated: October

2:_[ 20 18

Da~ d: October -z\ 20! 8

Dated: October _, 2018
Kelly McCoy
Plaintiff

Dated: October - ' 2018
Chad Meadow
Plaintiff

Dated: October - ' 2018
John Plisko
Plaintiff

Dated: October _ , 20 18
Susan Plisko
Plaintiff

Dated: October _, 20 18
Kenneth McLaughlin
Plaintiff

Dated: October _, 201 8
Lesa Watts
Plaintiff
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Dated: October __, 2018

_____________________________
Robert Peperno
Plaintiff

Dated: October __, 2018

_____________________________
Sarah Peperno
Plaintiff

Dated: October __, 2018

_____________________________
Kelly McCoy
Plaintiff

10/22/2018

Dated: October __, 2018

_____________________________
Chad Meadow
Plaintiff

Dated: October __, 2018

_____________________________
John Plisko
Plaintiff

Dated: October __, 2018

_____________________________
Susan Plisko
Plaintiff

Dated: October __, 2018

_____________________________
Kenneth McLaughlin
Plaintiff

Dated: October __, 2018

_____________________________
Lesa Watts
Plaintiff
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Dated: October __, 2018

_____________________________
Robert Peperno
Plaintiff

Dated: October __, 2018

_____________________________
Sarah Peperno
Plaintiff

Dated: October __, 2018

_____________________________
Kelly McCoy
Plaintiff

Dated: October __, 2018

_____________________________
Chad Meadow
Plaintiff

10/22/2018

Dated: October __, 2018

_____________________________
John Plisko
Plaintiff

10/22/2018

Dated: October __, 2018

_____________________________
Susan Plisko
Plaintiff

Dated: October __, 2018

_____________________________
Kenneth McLaughlin
Plaintiff

Dated: October __, 2018

_____________________________
Lesa Watts
Plaintiff
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Dated: October __, 2018

_____________________________
Robert Peperno
Plaintiff

Dated: October __, 2018

_____________________________
Sarah Peperno
Plaintiff

Dated: October __, 2018

_____________________________
Kelly McCoy
Plaintiff

Dated: October __, 2018

_____________________________
Chad Meadow
Plaintiff

Dated: October __, 2018

_____________________________
John Plisko
Plaintiff

Dated: October __, 2018

_____________________________
Susan Plisko
Plaintiff

10/23/2018

Dated: October __, 2018

_____________________________
Kenneth McLaughlin
Plaintiff

Dated: October __, 2018

_____________________________
Lesa Watts
Plaintiff

DocuSign Envelope ID: B3FB9820-8B12-4C0B-9BCB-C3A012C443BA

Case 3:13-cv-07871-FLW-TJB Document 179-2 Filed 01/28/19 Page 94 of 163 PageID:
16855

Dated: October __, 2018

_____________________________
Robert Peperno
Plaintiff

Dated: October __, 2018

_____________________________
Sarah Peperno
Plaintiff

Dated: October __, 2018

_____________________________
Kelly McCoy
Plaintiff

Dated: October __, 2018

_____________________________
Chad Meadow
Plaintiff

Dated: October __, 2018

_____________________________
John Plisko
Plaintiff

Dated: October __, 2018

_____________________________
Susan Plisko
Plaintiff

Dated: October __, 2018

_____________________________
Kenneth McLaughlin
Plaintiff

10/23/2018

Dated: October __, 2018

_____________________________
Lesa Watts
Plaintiff
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10/24/2018

Dated: October __, 2018

_____________________________
Ryan Kenny
Plaintiff

Dated: October __, 2018

_____________________________
Alexander Davis
Plaintiff

Dated: October __, 2018

_____________________________
Andrea Davis
Plaintiff
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Dated: October __, 2018

_____________________________
Ryan Kenny
Plaintiff

10/24/2018

Dated: October __, 2018

_____________________________
Alexander Davis
Plaintiff

10/24/2018

Dated: October __, 2018

_____________________________
Andrea Davis
Plaintiff
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NIBCO PEX Settlement Administrator
PO BOX 58086
1500 JFK Blvd, Suite C31
Philadelphia, PA 19103

PEX
Instructions

Claim Form Instructions
for Settlement Class Members
ATTENTION: NIBCO PEX CLASS ACTION SETTTLEMENT CLASS MEMBERS:
Use this Claim Form if: (a) you owned or occupied real property containing plumbing systems that contain NIBCO 1006 Tubing
(“Tubing”), NIBCO F1807 Fittings (“Fittings”), and/or NIBCO Stainless Steel Clamps (“Clamps”)1 and have experienced at least
one leak from the Tubing, Fittings, and/or Clamps that resulted in a physical escape of water causing damage; and/or (b) you paid
for repairs or damages resulting from a Qualifying Leak from NIBCO Tubing, Fittings, or Clamps.
A physical escape of water that is the result of penetration by a foreign object and/or certain installation issues is not eligible for
a remedy. The Settlement Agreement defines these exclusions at Paragraph 1.ff.iv. To determine whether you are eligible to
submit a Claim Form, or for more information regarding the Settlement, visit the Settlement Website,
www.pexsystemsettlement.com. If you need more space for your responses, please attach additional sheets.
Claim Form Deadline.
Claim Forms can be submitted starting immediately. Claim Forms are due 150 days after the Effective Date for Qualifying Leak(s)
that occurred between January 1, 2005 and the Effective Date. Claim Forms are due 150 days after the Qualifying Leak occurs if
the Qualifying Leak occurs after the Effective Date and before the end of the six year Claim Period. The Effective Date will be
posted on the Settlement Website once known.
How To Complete This Claim Form.
1. All questions must be answered. Please type or print your responses in ink. Use “N/A” when the question does not apply.
You must respond to any request by the Settlement Administrator for additional information. If you fail to respond, your
claim may not be processed and you may waive your rights to receive a monetary award under the Settlement.
2. Please keep a copy of your submitted Claim Form and all supporting materials. Do not submit your only copy of the
supporting documents. Materials submitted will not be returned. All copies of documentation submitted in support of your
claim should be clear, legible and complete.
3. There are three ways to submit your Claim Form and supporting materials: (a) by mail; (b) by email to the following email
address: info@pexsystemsettlement.com; or (c) via the Settlement Website, www.pexsystemsettlement.com.
4. If you are mailing your Claim Form and supporting materials, please include the completed Claim Form and all supporting
materials in one envelope and send to the following address:
PEX System Settlement
ATTN: CLAIMS
PO BOX 58086
1500 JFK Blvd, Suite C3
Philadelphia, PA 19103
If you have any questions, please contact the Settlement Administrator by email at info@pexsystemsettlement.com or by
telephone at 1-855-649-5968, or write to the address above.
It is your responsibility to notify the Settlement Administrator of any change of address that occurs after you submit your
Claim.

1

The definition of any capitalized term not defined herein can be found in the Settlement Agreement which can be downloaded at the
Settlement Website: www.pexsystemsettlement.com.

1
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What to expect after you submit your Claim Form.

1. Please note that no acknowledgment will be made of the receipt of a Claim Form. If you wish to be assured that your Claim
Form and documentation were received by the Settlement Administrator, please use a shipping method that provides delivery
confirmation.
2. Please note that it will take several months for the Settlement Administrator to process your Claim Form. This work will be
completed as quickly as possible given the need to investigate and evaluate each Claim Form.
3. The Settlement Administrator will evaluate all of the information and documentation that you submit in order to determine
your eligibility for monetary benefits under the Settlement, and will contact you to request additional information if the
information you provided is insufficient to process your claim.

2
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NIBCO PEX Claims Administrator
PO BOX 58086
1500 JFK Blvd, Suite C31
Philadelphia, PA 19103

PEX

I. CLAIMANT CONTACT INFORMATION/MAILING ADDRESS
Provide your name and contact information below. It is your responsibility to notify the Claims Administrator of any changes
to your contact information after the submission of your Claim Form.

First Name

Last Name

Street Address

City

(

)

State

(

-

)

Home Phone

Zip Code

-

(

Cell Phone

)

-

Work Phone

Email Address
Please enter your
Notice ID #

if you received a Notice by mail or email.

Please place a check in the applicable box. Are you a:
1. Plumber

5. Insurer

2. Tenant

6. Owner of Commercial or Rental Property

3. Builder

7. Other: ___________________________

4. Homeowner
If Making a Claim for a Business or Entity, Identify the Name of Business or Entity: ____________________
Name of person making a claim on behalf of Business or Entity: ___________________________________
Position or Title: __________________________________________________________________________

3
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II. DESCRIPTION OF PROPERTY WHERE THE QUALIFYING LEAK(S) OCCURRED

A.

PROPERTY ADDRESS (Do not use a post office box – please enter street address)

Property Street Address:

City:

State:

B.

Zip Code:

PROPERTY OWNERSHIP

1. Name of Property Owner: ____________________________________
Name of Additional Property Owner (if applicable):

______________________

Name of Additional Property Owner (if applicable):

______________________

LIST ALL PROPERTY OWNERS. If there are additional owners, please attached a list which each additional
owner’s full name.

2. Are you the current owner of the property? ____ YES ____ NO
If not, what dates did you own the property? ______________________________________________________

3. If an insurance claim was made concerning the Qualifying Leak(s), state the Claim Number and insurance
company:
______________________________________________________

4. If you are a builder, contractor, distributor, seller, subrogated insurance carrier, or other Person who has
claims for contribution, indemnity or otherwise for amounts you paid due to leaks at the properties of others,
please answer the following questions:
(You must provide documentation and evidence of payment in order for your claim to be complete).
What is the name and contact information for your insured or person for whom you paid a claim?
Full Name: ___________________________________________________________________________________
Current Mailing Address: _______________________________________________________________________
City: ________________________________________

State: _______

Zip Code:__________

What is the name and contact information for your insured or person for whom you paid a claim?
Daytime Phone Number: _____________

Evening Phone Number: _________________

Email: ___________________________________________
C.

PROPERTY TYPE
4
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Please place a check mark next to the property type for which you are submitting a claim:
1. Single Family Dwelling _______
2. Multi-Unit Dwelling
_______
3. Commercial Property _______
If the property is a multi-unit dwelling, estimate the number of units with PEX Tubing, Fittings, and/or
Clamps: ___________
D.

INSTALLATION INFORMATION
1.

Who was the builder of your structure with Tubing, Fittings, and/or Clamps?
____ Check here if you don’t know.

Name: ___________________________________________________
Address: _________________________________________________
City: _______________________________

State: ______

Zip Code: ___________

Phone Number: ______________________
2.

Who installed the Tubing, Fittings, and/or Clamps?

____ Check here if you don’t know.

Name: ___________________________________________________
Address: _________________________________________________
City: _______________________________

State: ______

Zip Code: ___________

Phone Number: ______________________

3.

Estimated Installation Date:
MM

DD

YYYY

Installed when structure was originally built.
Installed after original construction of the structure.
Don’t know.

E.

HOMEOWNERS INSURANCE

If you are claiming as a homeowner, identify the name and policy number of your homeowners insurance in effect at the time
of your Qualifying Leak:
Name of homeowners insurance: ________________________________________________________
Policy number: __________________________________

5
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III. IDENTIFICATION AND INSTALLATION OF TUBING, FITTINGS, and CLAMPS

A.

DESCRIPTION OF NIBCO PEX TUBING, FITTINGS, and/or CLAMPS

Do not submit a Claim Form unless you have or had the Tubing, Fittings, and/or Clamps in your structure. You can access
photos and a description of these products at www.pexsystemsettlement.com. The Tubing, Fittings, and Clamps were used for
a variety of applications including, without limitation, hot and cold water distribution in plumbing applications in homes,
residences, buildings or other structures. Please note that the Tubing, Fittings, and Clamps at issue in this Settlement are
likely no longer on the market. The Tubing was sold between 2005 and approximately 2013. The Fittings were sold
between 2005 and approximately 2015. The Clamps were sold between August 2005 and approximately August 2015.
B. PROOF OF A COVERED PRODUCT
How have you determined that your structure contains Tubing, Fittings, or Clamps? (Check all that apply.)
Leaked Tubing
Leaked Fitting
Leaked Clamp
Inspection report
Bills of sale, purchase orders
Builder or plumbing records
Correspondence identifying Tubing, Fittings, and/or Clamps in the property
Report from plumber, engineer, architect or home inspector identifying Tubing, Fittings, and/or Clamps in the
property.
Builder, plumber or contractor letter stating upon personal knowledge that Tubing, Fittings, and/or Clamps were
used in the property.
Photographs
Other Documentation (describe):
Enclosures Required: For each document you checked above, please enclose a copy (not an original) with this completed
form. Also, for a Future Property Damage Claim, please enclose the section(s) of Tubing, any Fitting, and/or any Clamp that
leaked, if any. If you do not have the leaked Tubing, Fitting, and/or Clamp, please explain why below:

IV. DESCRIPTION OF LOSS

A.

Tubing Leak

1.

Approximate length of Tubing you allege leaked?

2.

Have you replaced the Tubing that is/are the subject of the leak? _____ Yes

3.

Approximate length of Tubing replaced: ____________________________________

4.

Have you repaired any alleged damage to your property as a result of the leak?
_____ Yes _____ No

If Yes, describe the repairs and damage (if multiple leaks describe repairs/damages by leak):

6
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5.

List the approximate date that each alleged Qualifying Leak occurred and the unreimbursed amount
that you spent on damages or repairing the leak:

Date:

/

/

Amount Paid Out-of-Pocket by You: $

_________

Date:

/

/

Amount Paid Out-of-Pocket by You: $

_________

List additional leaks on another page, if needed.

6.

Have you been reimbursed for any replacement/repair costs from your insurance company or any
other third party? _____ Yes _____ No

If Yes, state:
Reimbursement Amount: $
Source of Reimbursement: __________________________________________________

7.

Do you currently have damage caused by any Tubing that has not been repaired or replaced?
_____ Yes _____ No

If Yes, describe:

For replacement/repair that you assert has not been completed, you must provide documentation (i.e., repair
estimates, bids, etc.) that document the cost estimates for the repair or replacement.

8.

Do you have any Tubing that has experienced a leak on or after the Effective Date?
_____ Yes

_____ No

If yes, then please provide either the failed component or reason why the Tubing is not available for submission.
If providing failed Tubing, check here _____.
If not providing failed Tubing, please explain the reason as to why not here:
_______________________________________________________________________________________________

B.

Fitting Leak

If you allege that one or more Fittings have leaked, please answer the following questions:
1.

How many Fitting(s) do you alleged leaked? ____________________________________

2.

Have you replaced the Fitting(s) that is/are the subject of the leak? _____ Yes
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3.

How many Fitting(s) have you replaced? ________________________________________

4.

Have you repaired any alleged damage to your property as a result of the leak? _____ Yes

5.

If Yes, describe the repairs (if multiple leaks describe repairs by leak): __________________________

6.

List the date that each leak occurred as the result of a Fitting and the amount spent on damage or repairs by leak:

Date:____/____/_______

Amount Paid Out-of-Pocket by You: $ _________________

Date:____/____/_______

Amount Paid Out-of-Pocket by You: $ _________________

Date:____/____/_______

Amount Paid Out-of-Pocket by You: $ _________________

_____ No

List additional leaks on another page, if needed.
7.

Have you been reimbursed for any replacement/repair costs from your insurance company or any other
third party? _____ Yes _____ No
If Yes, state:
Reimbursement Amount: $________________________________________________
Source of Reimbursement: _________________________________________________

8.

Do you currently have damage caused by Fitting(s) that has not been repaired or replaced?
_____ Yes _____ No
If Yes, describe:

For replacement/repair that you assert has not been completed, you must provide documentation (i.e., repair
estimates, bids, etc.) that documents the cost estimates for the repair or replacement.
9.

Do you have any Fitting(s) that have experienced a leak on or after the Effective Date?
_____ Yes _____ No

If yes, then please provide either the failed Fitting(s) or reason why the component is not available for submission.
If providing failed Fitting(s), check here _____.
If not providing failed Fitting(s), please explain the reason as to why not here:
___________________________________________________________________________

8

Case 3:13-cv-07871-FLW-TJB Document 179-2 Filed 01/28/19 Page 106 of 163 PageID:
16867
C.

Clamp Leak

If you allege one or more Clamp(s) have leaked, please answer the following questions:

1.

How many Clamp(s) do you allege leaked?

2.

Have you replaced the Clamp(s) that is/are the subject of the leak? _____ Yes

3.

How many Clamp(s) have you replaced? ___________________

4.

Have you repaired any alleged damage to your property as a result of the leak?
_____ Yes _____ No

_____ No

If Yes, describe the repairs (if multiple leaks describe repairs by leak):

5.

List the date each leak occurred and the amount spent on damage or repairs by leak:

Date:

/

/

Amount Paid Out-of-Pocket by You: $ ________

Date:

/

/

Amount Paid Out-of-Pocket by You: $

_________

List additional leaks on another page, if needed.

6.

Have you been reimbursed for any replacement/repair costs from your insurance company or any
other third party? _____ Yes _____ No

If Yes, state:
Reimbursement Amount: $
Source of Reimbursement: __________________________________________________

7.

Do you currently have damage caused by Clamp(s) that has not been repaired or replaced?
_____ Yes _____ No

If Yes, describe:

For replacement/repair that you assert has not been completed, you must provide documentation (i.e., repair
estimates, bids, etc.) that document the cost estimates for the repair or replacement.

8.

Do you have any Clamp(s) that have experienced a leak on or after the Effective Date?
_____ Yes

_____ No

9
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If yes, then please provide either the failed component or reason why the Clamp(s) are not available for submission.
If providing failed Clamp(s), check here _____.
If not providing failed Clamp(s), please explain the reason as to why not here:

________________________________________________________________________________________________
________________________________________________________________________________________________

V. RE‐PLUMB CLAIMS
Please fill out this section only if you have experienced three (3) or more Qualifying Leaks and are seeking a
re-plumb.

1.

Are you requesting a replacement of, or reimbursement for replacement of, the Tubing, Fittings,
and/or Clamps in your home or building?
_____ Yes

2.

_____ No

If the answer to the previous question was “yes”, please answer the following:

Has your property had three (3) or more Qualifying Leaks each at separate times?
_____ Yes

_____ No

3.

Please provide the number of fixtures in your home or building: _____________

4.

Have you already completely re-plumbed your property as a result of the leak(s)?
_____ Yes

_____ No

If Yes, describe:

5.

For any work described above, please state the amount paid out-of-pocket by you:
$____________________________
(you must submit invoice(s) and proof of payment for repairs)

6.

Have you been reimbursed for any replacement/repair costs from your insurance company or any
other third party? _____ Yes _____ No If Yes, state:
Reimbursement Amount: $
Source of Reimbursement: __________________________________

Please note that if you are deemed eligible by the Settlement Administrator for a Re-Plumb Claim, you will no longer
be eligible to make any Future Property Damage Claims.
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VI. WORK AUTHORIZATION
By signing and returning this Claim Form, I accept the terms of the Settlement and authorize the Claims Administrator
to schedule inspection, repairs, and/or a re-plumb of the property, as applicable.
VII. SETTLEMENTS
Have you entered into any oral or written settlement of the claims identified above, or received the benefit of any payments to
you or on your behalf as a result of those claims? _____ Yes _____ No
If Yes, identify the other party or parties to the settlement: ________________________________________
If Yes, also state the date and amount of settlement:
$
MM

DD

YYYY

Amount of Settlement

If Yes, please attach a copy of the Release or Settlement Agreement, if any.
VIII. ADDITIONAL INFORMATION
If you have any additional information which you would like us to consider in evaluating your claim, please attach that
information as a separate document.
If you have previously contacted NIBCO about one or more of the leaks identified above, please check here

IX. RELEASE, CERTIFICATION, AND AGREEMENT TO BE BOUND

I/we declare that the information that I/we have supplied in this Claim Form is true and correct to the best of my/our knowledge
and belief and that this document is signed pursuant to 28 U.S.C. § 1746 under penalty of perjury. By signing below, I/we
hereby certify that I/we have read the Release in Paragraph 34 of the Settlement Agreement and agree to be bound by the
Release and the Settlement Agreement.
Date:
MM

Signature of Claimant
_________________________________________
Signature of Claimant

DD

YYYY

Date: _____________________________________
MM
DD
YYYY

THIS FORM WILL BE USED BY THE SETTLEMENT ADMINISTRATOR TO DETERMINE YOUR
ELIGIBILITY TO RECOVER UNDER THIS SETTLEMENT AND TO DETERMINE THE VALUE, IF ANY, OF
YOUR SETTLEMENT RECOVERY.
ACCURATE CLAIMS PROCESSING TAKES TIME.
THANK YOU FOR YOUR PATIENCE.
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REMINDER CHECKLIST

1. Please check to make sure you have answered all of the questions on the Claim Form.
2. Please sign and date above under penalty of perjury.
3. Remember to enclose copies of all required supporting documentation.
4. Keep a copy of the completed Claim Form and supporting documentation for your records.
5. If you desire an acknowledgment of receipt of your Claim Form, please use a form of mailing that will provide you with a
return receipt.
6. If you move, or if the Notice of Settlement was sent to you at an old or incorrect address, please provide us with your new
address.
7. If you have any questions, contact the Settlement Administrator by calling 1-855-649-5968, by email at
info@pexsystemsettlement.com, or by writing to:
PEX System Settlement
ATTN: CLAIMS
PO BOX 58086
1500 JFK Blvd, Suite C31
Philadelphia, PA 19103
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
KIMBERLY COLE, et al., on behalf of
themselves and all others similarly situated,

Civil Action No. 13-cv-7871 (FLW)(TJB)

Plaintiffs,
v.
NIBCO, INC.,
Defendant.
NOTICE OF CLASS ACTION SETTLEMENT
A federal court authorized this Notice. This is not a solicitation from a lawyer.
Attention:

If (a) you owned or occupied real property containing plumbing systems that
contain NIBCO 1006 Tubing (“Tubing”), NIBCO F1807 Fittings (“Fittings”),
and/or NIBCO Stainless Steel Clamps (“Clamps”)1; and/or (b) you paid for
repairs or damages resulting from a Qualifying Leak from NIBCO Tubing,
Fittings, or Clamps, then you should read this Notice of Class Action
Settlement because you may be entitled to benefits from a class action
settlement.



A settlement has been proposed in a class action lawsuit against Defendant NIBCO Inc.
(“NIBCO”) in which it was alleged that NIBCO PEX 1006 Tubing, NIBCO F1807 Fittings,
and/or NIBCO Stainless Steel Clamps (the “Covered Products”) are defective and can leak
causing water damage. NIBCO denies these allegations and rejects the claim that there is
anything wrong with these products, which at all times were certified by all appropriate
industry standards, but has agreed to the settlement described in this Notice.



If you are a Settlement Class Member (defined below), you may qualify for monetary
benefits under the Settlement for reasonably proven and unreimbursed reasonable costs
incurred in connection with: (a) the repair or replacement of the pertinent section(s) of
Tubing, Fittings, and/or Clamps as a direct result of a Qualifying Leak (defined below); (b)
the repair or replacement of other property damaged as a direct result of a Qualifying Leak;
and (c) the material and labor costs reasonably necessary to bring the residential or
commercial structure and its contents back to the same finish and quality as existed before
the Qualifying Leak. You may also qualify for a re-plumb remedy if you have experienced
three or more separate Qualifying Leaks.

1

The definition of any capitalized term not defined herein can be found in the Settlement
Agreement which can be downloaded at the Settlement Website: www.pexsystemsettlement.com.
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The proposed Settlement has been preliminarily approved by the Court. This Notice
provides information about the Litigation, the Settlement, and your options as a Settlement
Class Member. Please read this Notice carefully because it affects your legal rights. A
federal court authorized the sending of this Notice to you. This is not a solicitation.
Your Legal Rights and Options In This Settlement
Submit a Claim Form



To receive cash reimbursement for Reasonably Proven Property
Damage due to a Qualifying Leak and/or a re-plumb remedy, you
must submit a Claim Form by the deadlines described below and
listed on the Settlement Website, www.pexsystemsettlement.com.

Request Exclusion /
Opt-Out
Deadline: [INSERT]

This option, described in detail below, allows you to sue or continue
to sue NIBCO regarding claims that the Covered Products are
defective. If you opt-out, you will not be bound by any of the terms
of the Settlement but you will also not be entitled to submit a Claim
Form for monetary benefits from the Settlement.

Object
Deadline: [INSERT]

You are entitled to submit a written objection telling the Court what
you do not like about the Settlement pursuant to the procedures
described in detail below.

Attend The Final
Approval Hearing
Scheduled for
[INSERT]

You are entitled to attend the Final Approval Hearing at which time
the Court will consider whether to grant final approval of the
Settlement.

Do Nothing

If you are a Settlement Class Member and do nothing, you will be
bound by the terms of the Settlement if it is approved by the Court,
whether or not you submit a Claim Form, and you will be subject to
the release of claims set forth in the Settlement.

The date and time of the Final Approval Hearing is subject to modification by the Court so
please check the Settlement Website at www.pexsystemsettlement.com for updates.
1. WHY WAS THIS NOTICE ISSUED?

The United States District Court for the District of New Jersey, the federal court overseeing the
Litigation and that preliminarily approved the Settlement, authorized this Notice to inform you
about the Settlement and your options before it decides whether to grant final approval of the

2
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Settlement.
Further
information
www.pexsystemsettlement.com.

about

the

Settlement

can

be

found

at

2. WHAT IS THE LAWSUIT ABOUT?
In this Litigation, the Plaintiffs alleged individual and class action claims against NIBCO asserting
that the Covered Products are defective and prone to leak causing water damage. There are two
class action lawsuits that are being settled. The term “Litigation” means Meadow, et al. v. NIBCO
Inc., No. 15-cv-01124 (M.D. Tenn.) and Cole, et al. v. NIBCO Inc., No. 13-cv-7871 (D.N.J.).
NIBCO rejects the claims and allegations in the Litigation, including that the Covered Products
are defective. NIBCO further denies that it violated any law, engaged in any wrongdoing, or owes
any liability in this case to Plaintiffs or anyone else. NIBCO is settling to avoid the expense,
inconvenience, risk, and disruption of further litigation. The Settlement is not an admission of any
liability.
The Court has not decided that NIBCO violated any laws. This Notice is not an expression of any
opinion by the Court on the claims alleged in the Litigation.
Please note that the Settlement does not include any claims for personal injury and does not
release any such claims of Settlement Class Members to the extent such claims exist.
3. BACKGROUND OF THE LITIGATION
The original Complaint in the Litigation was filed on December 27, 2013, and the Parties have
been in litigation for almost five (5) years. During this period, the Parties vigorously litigated the
case and engaged in substantial discovery concerning the Covered Products. The discovery
engaged in by the Parties including, without limitation: (a) the production and review of over onehundred seventy-five thousand (175,000) pages of documents; (b) fifty-one (51) subpoenas issued
to third parties; (c) depositions of thirty-one (31) fact witnesses including fourteen (14) Plaintiffs,
nine (9) NIBCO employees, and eight (8) plumbers and third parties; (d) discovery from relevant
foreign entities; (e) substantial work with seven (7) expert witnesses retained by the Parties in
support of their respective positions in the Litigation; (8) inspections of Plaintiffs’ homes; (9)
analysis of hundreds of sample Covered Products; and (9) seven (7) expert depositions.
Following this extensive discovery process, the Parties engaged in an alternative dispute resolution
(“ADR”) process which included multiple in-person mediation sessions overseen by professional
mediators. Through this extensive process, which included additional ADR-related discovery, and
further numerous communications among counsel for the Parties over the course of many months,
the Parties finally reached the Settlement described and summarized in this Notice, and
memorialized in the Settlement Agreement which can be read at the Settlement Website,
www.pexsystemsettlement.com.
4. WHO IS INCLUDED IN THE SETTLEMENT?
The term “Settlement Class” is defined in the Settlement Agreement as:

3
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All Persons that own or have owned at any time since January 1, 2005, a residential
or commercial structure in the United States that contains or contained NIBCO’s
Tubing, Fittings, or Clamps, including their spouses, joint owners, heirs, executors,
administrators, mortgagees, tenants, creditors, lenders, predecessors, successors,
trusts and trustees, and assigns (“Occupant Persons”); as well as all Persons who
have standing and are entitled to assert a claim on behalf of any such Occupant
Persons, such as but not limited to a builder, contractor, distributor, seller,
subrogated insurance carrier, or other Person who has claims for contribution,
indemnity or otherwise against NIBCO based on claims for Qualifying Leaks of
the Tubing, Fittings, or Clamps with respect to such residential or commercial
structures. The Settlement Class includes all Persons who subsequently purchase
or otherwise obtain an interest in a property covered by this Settlement without the
need of a formal assignment by contract or court order.
Excluded from the Settlement Class are Occupant Persons with respect to
residential structures constructed by D.R. Horton, Inc.-Birmingham (including, but
not limited to, those for which the plumbing contracting was performed by or on
behalf of Dupree Plumbing Co. Inc.) and which are located in the following cities
in Alabama: Bella Vista; Bessemer; Birmingham; Calera; Chelsea; Cottondale;
Hoover; Kimberly; Leeds; Maylene; McCalla; Montgomery; Northport; Odenville;
Pinson; Pratville; Springville; Trussville; and Tuscaloosa. Also excluded from the
Settlement Class are Occupant Persons with respect to residential structures
constructed by Continental Homes of Texas, L.P. (including, but not limited to,
those for which the plumbing contracting was performed by or on behalf of
Christianson Air Conditioning and Plumbing, LLC) and which are located in the
following cities in Texas: Boerne; Cibolo; Converse; Live Oak; Medina County;
New Braunfels; Royse City; San Antonio; San Marcos; Schertz; Sequin; and
Universal City. A list of such residential structures in Alabama and Texas covered
by this exclusion will be provided to the Settlement Administrator and made
available on the Settlement Website. Also excluded from the Settlement Class are
D.R. Horton, Inc.-Birmingham, Dupree Plumbing Co. Inc., Continental Homes of
Texas, L.P., and Christianson Air Conditioning and Plumbing, LLC, solely with
respect to the structures identified in that list.
Also excluded from the Settlement Class are: (i) NIBCO, its officers, directors,
affiliates, legal representatives, employees, successors, and assigns, and entities in
which NIBCO has a controlling interest; (ii) judges presiding over the Litigation;
and (iii) local, municipal, state, and federal governmental entities.
The term “Tubing” means PEX tubing manufactured or sold by NIBCO in the United States using
(or labeled by NIBCO as using) its 1006 formulation, including NIBCO NEXT-Pure Tubing,
NIBCO DURA-PEX Tubing, and NIBCO PEX, during the time period from January 1, 2005 to
the present, and used in residential or commercial structures. The term “Tubing” does not include
any tubing that was manufactured or sold by NIBCO and that was used in industrial applications,
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irrigation applications, radiant heating applications, or international applications; as components
in appliances; or in RVs.
The term “Fittings” means ASTM F1807 yellow brass fittings manufactured or sold by NIBCO in
the United States for use in PEX applications during the time period from January 1, 2005 to the
present, and used in residential or commercial structures. The term “Fittings” does not include any
fittings that were manufactured or sold by NIBCO and that were used in industrial applications,
irrigation applications, radiant heating applications, or international applications; as components
in equipment or appliances; or in RVs.
The term “Clamps” means stainless steel clamps manufactured or sold by NIBCO in the United
States for use in PEX applications during the time period from January 1, 2005 to the present, and
used in residential or commercial structures. The term “Clamps” does not include any clamps that
were manufactured or sold by NIBCO and that were used in industrial applications, irrigation
applications, radiant heating applications, or international applications; as components in
equipment or appliances; or in RVs.
5. HOW DO I KNOW IF MY RESIDENCE OR BUILDING HAS THESE PRODUCTS?
NIBCO PEX Tubing bears NIBCO’s brand and the “1006” designation, among other identifying
pieces of information. NIBCO’s Fittings are stamped “NIBCO F 1807” and can be located at joints
in the PEX tubing. The Fittings can be secured to the pipe by stainless steel Clamps. The
Settlement Website will include additional suggestions and pictures to help you identify the
Tubing, Fittings, and Clamps.
The Tubing has not been manufactured since 2012, and the Fittings and Clamps have not been
manufactured since 2015 (though most Fittings and Clamps were sold by the end of 2012).
6. HOW MUCH IS THE TOTAL SETTLEMENT FUND?
If the Court grants final approval of the Settlement, NIBCO will pay money into a Settlement
Fund to reimburse Eligible Claimants who submit a timely and valid Claim Form based upon their
unreimbursed costs spent on repairs and damages resulting from Qualifying Leaks from the
Covered Products (as further defined below) and to pay for re-plumb remedies for those who
qualify. The Settlement Fund will also be used to pay Class Counsel’s attorneys’ fees and costs,
settlement administration costs, and any service awards to the Class Representatives, all subject
to the approval of the Court. The maximum amount that NIBCO will pay pursuant to the
Settlement is Forty-Three Million Five Hundred Thousand Dollars ($43,500,000.00). At the end
of the Claim Period (defined as the time period from [INSERT DATE OF PRELIMINARY
APPROVAL ORDER] to the date six (6) years after the Effective Date), any portion of the
Settlement Fund not used to pay Eligible Claimants will remain with or be returned to NIBCO.
7. WHAT REMEDIES ARE AVAILABLE UNDER THE SETTLEMENT?
The Settlement shall provide the following remedies to Eligible Claimants who submit a valid and
timely Claim Form to the Settlement Administrator:

5
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Past Property Damage Claims. Past Property Damage Claims are those that are based upon
Qualifying Leaks that occurred between January 1, 2005 and the Effective Date. Such Claims
must be submitted to the Settlement Administrator by 150 days after the Effective Date though
the Settlement Administrator may extend this period for a particular Claimant upon a showing of
good cause as determined by the Settlement Administrator. Eligible Claimants with Past Property
Damage Claims shall receive up to 70% of their Reasonably Proven Property Damage. In order to
ensure that the Net Settlement Fund is not depleted during the Claim Period, the Eligible Claimants
shall receive an initial payment of 25%, and at the end of the Claim Period, the Eligible Claimants
shall receive a second pro rata payment, which depending on the claim rate and the amount
remaining in the Gross Settlement Fund shall make the total payment up to 70% of their
Reasonably Proven Property Damage. The Claimant must have taken reasonable steps to mitigate
(i.e., limit or stop) the effects of the Qualifying Leak.
Future Property Damage Claims. Future Property Damage Claims are those that are based upon
Qualifying Leaks that occur after the Effective Date and during the Claim Period. Such Claims
must be submitted to the Settlement Administrator by 150 days after the Qualifying Leak occurs,
though the Settlement Administrator may extend this 150-day period for a particular Claimant
upon a showing of good cause as determined by the Settlement Administrator. Eligible Claimants
with Future Property Damage Claims shall receive up to 70% of their Reasonably Proven Property
Damage. In order to ensure that the Net Settlement Fund is not depleted during the Claim Period,
the Eligible Claimants shall receive an initial payment of 25%, and at the end of the Claim Period,
the Eligible Claimants shall receive a second pro rata payment, which depending on the claim rate
and the amount remaining in the Gross Settlement Fund shall make the total payment up to 70%
of their Reasonably Proven Property Damage. The Claimant must have taken reasonable steps to
mitigate (i.e., limit or stop) the effects of the Qualifying Leak.
Re-Plumb Claims for Claimants with Multiple Leaks. An Eligible Claimant who demonstrates
that their residential or commercial structure has experienced three (3) or more Qualifying Leaks,
each one occurring at a separate time after repair and in such a manner that re-plumbing all or part
of the structure would mitigate future events, has the option of requesting a payment relating to a
complete re-plumb of relevant NIBCO PEX Tubing, Clamps, and Fittings. Such Claims must be
submitted to the Settlement Administrator by 150 days after the Effective Date if the third
Qualifying Leak occurred before the Effective Date, or otherwise must be submitted by 150 days
after the third Qualifying Leak occurs, though the Settlement Administrator may extend this 150day period for a particular Claimant upon a showing of good cause as determined by the Settlement
Administrator. The amount of the payment (the “Re-Plumb Calculation(s)”) shall be calculated at
a rate of $600 per plumbing fixture present in the residential or commercial structure (e.g., the RePlumb Calculation for a home with 13.5 fixtures would be $8,100). The Re-Plumb Calculation
shall be limited to a maximum of $16,000 per residence or structure. A schedule of qualifying
fixtures and half-fixtures is available at the Settlement Website, www.pexsystemsettlement.com,
which shall be used by the Settlement Administrator in determining the amount of an Eligible
Claimant’s Re-Plumb Calculation under this Paragraph. Eligible Claimants shall receive an initial
payment of 25% of the Re-Plumb Calculation, and at the end of the Claim Period, the Eligible
Claimants shall receive a second pro rata payment, which depending on the claim rate shall make
the total payment up to 70% of their Re-Plumb Calculation. If an Eligible Claimant is compensated
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for a Re-Plumb Claim, that Eligible Claimant and their residential or commercial structure are no
longer eligible to make any Future Property Damage Claims. The Settlement Administrator may
engage one or more dedicated re-plumbers to complete approved re-plumbings as set forth in this
Paragraph. To the extent an Eligible Claimant’s residential or commercial structure has
experienced three (3) or more Qualifying Leaks and the Eligible Claimant paid for a complete replumb of Covered Products in the Eligible Claimant’s structure before the Preliminary Approval
Date, the Eligible Claimant may request payment consistent with the terms and limitations of this
Paragraph.
8. WHAT IS THE DEFINITION OF A QUALIFYING LEAK?
The term “Qualifying Leak” means:
i.

With respect to Tubing: A physical escape of water from Tubing causing damage.

ii.

With respect to Fittings: A physical escape of water from a Fitting causing damage.

iii.

With respect to Clamps: A physical escape of water from a Clamp causing damage.

iv.
A Qualifying Leak does not occur where, based on available evidence, a physical escape
of water from a Covered Product causing damage was the clear result of: (1) a penetration of the
Tubing, Fittings, and/or Clamp from a foreign object such as a nail or other physical abuse; (2)
improper attachment of the Tubing, Fittings, and/or Clamp to plumbing components or appliances;
(3) improper stress on the Tubing, Fittings, and/or Clamp due to improper installation; (4) leaks
due to an improperly set or malfunctioning pressure reducing valve not manufactured or sold by
NIBCO; (5) leaks due to age of fixture sealant components supplied or provided by a plumber; or
(6) any installation issue in violation of NIBCO’s installation guidelines and/or unrelated to the
design, manufacture, performance, or selection of the Tubing, Fittings, and/or Clamps. If it is
determined that a Qualifying Leak has not occurred because the physical escape of water causing
damage was clearly the result of one or more of the causes set forth in (1) through (6) above with
respect to a particular Claimant, then that Claimant shall have the benefits of the carve-out of the
release provisions in the Settlement Agreement, meaning that Claimant shall not be precluded by
the Release from filing claims against their installer or third parties.
If a Claimant wishes to appeal the Settlement Administrator’s rejection of a Claim on the basis of
whether the Claim presents a Qualifying Leak, then the Claim will be submitted to an Independent
Engineering Consultant appointed by the Court. The Claimant and NIBCO will both have the
opportunity to present five-page statements to the Independent Engineering Consultant setting
forth their position about whether the Claim should be deemed eligible or ineligible for
compensation under the Settlement. NIBCO shall have the burden of establishing that a leak was
not a Qualifying Leak if it initiates the challenge. The decision of the Independent Engineering
Consultant shall be final.
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9. HOW DO I SUBMIT A CLAIM FORM?
To be eligible to receive any of the remedies described above, you must complete and submit a
valid and timely Claim Form. Your Claim Form and supporting documentation may be submitted:


online through the claim
www.pexsystemsettlement.com;



by email to the Settlement
info@pexsystemsettlement.com; or



by U.S. Mail to the Settlement Administrator using the address: PEX System Settlement,
Attn: CLAIMS, PO Box 58086, 1500 JFK Boulevard, Suite C31, Philadelphia, PA 19103.

portal

located

Administrator

on

the
using

Settlement
the

email

Website,
address

Claim Forms are available for download at www.pexsysstemsettlement.com, and are also
available by email or by writing to the Settlement Administrator using the information above.
If the Qualifying Leak occurred between January 1, 2005 and the Effective Date, the deadline for
submitting a Claim Form is 150 days after the Effective Date. If the Qualifying Leak is
experienced after the Effective Date and during the Claim Period, the deadline for submitting a
claim form is 150 days after the Qualifying Leak occurs. Re-Plumb Claims for those with at least
three separate Qualifying Leaks before or during the Claim Period (see Question 7 above) must
be submitted to the Settlement Administrator within 150 days after the Effective Date if the third
Qualifying Leak occurred before the Effective Date, or otherwise must be submitted within 150
days after the third Qualifying Leak occurs.
Please check the Settlement Website at www.pexsystemsettlement.com for updates regarding the
Effective Date and corresponding Claim Form Deadline dates. In any event, please file your
Claim Form as soon as possible.
10. WHAT ARE THE RELEASED CLAIMS?
Release. Upon the Effective Date, all Settlement Class Members, as well as any Person who
receives any payment from the Net Settlement Fund, on behalf of themselves and their agents,
heirs, executors and administrators, successors, assigns, insurers, attorneys, representatives, and
any and all Persons who seek to claim through or in the name or right of any of them (the
“Releasing Parties”), release and forever discharge (as by an instrument under seal without further
act by any Person, and upon good and sufficient consideration), NIBCO, its administrators,
insurers, reinsurers, agents, firms, parent companies/corporations, sister companies/corporations,
subsidiaries and affiliates, and any sales agents and distributors, wholesalers, retailers, plumbers,
homebuilders, contractors, engineers, architects, and any other product or service provider or any
other party in the chain of distribution who distributed, specified, recommended, sold, and/or
installed the Tubing, Fittings, and/or Clamps, and all of the foregoing Persons’ respective
predecessors, successors, assigns and present and former officers, directors, shareholders,
employees, agents, attorneys, and representatives (collectively, the “Released Parties”), from each
and every claim of liability, on any legal or equitable ground whatsoever, including relief under

8

Case 3:13-cv-07871-FLW-TJB Document 179-2 Filed 01/28/19 Page 119 of 163 PageID:
16880

federal law or the laws of any state, regarding or related to NIBCO’s Tubing, Fittings, and/or
Clamps, including without limitation their design, manufacture, purchase, use, marketing,
promotions, sale, or certification, and including without limitation all past, present, or future
claims, damages, or liability on any legal or equitable ground whatsoever, and regardless of
whether such claims might have been or might be brought directly, or through subrogation or
assignment or otherwise, on account of or related to the Tubing, Fittings, and/or Clamps, which
were alleged or could have been alleged in the Complaints filed in the Litigation. The Release is
as a result of membership as a Settlement Class Member, status as Releasing Parties, the Court’s
approval process herein, and the occurrence of the Effective Date, and is not conditional on receipt
of payment by any particular member of the Settlement Class or Releasing Party. Without in any
way limiting its scope, and, except to the extent otherwise specified in the Settlement Agreement,
the Release covers by example and without limitation, any and all claims for reasonable attorneys’
fees, costs, expert fees, consultant fees, interest, litigation fees, costs, or any other fees, costs,
and/or disbursements incurred by any attorneys, Class Counsel, Plaintiffs, Settlement Class
Members, or any Releasing Party who claim to have assisted in conferring the benefits under this
Settlement upon the Settlement Class. This Settlement Agreement and the Release provided for
herein shall not and are not intended to release the claims of the Releasing Parties against the
suppliers of raw materials, components, or ingredients used in the manufacture of the Tubing,
Fittings, and/or Clamps, which the Releasing Parties hereby fully and forever assign, transfer, and
convey to NIBCO. For purposes of any claims by NIBCO against the suppliers of raw materials,
components, or ingredients used in the manufacture of the Tubing, Fittings, and/or Clamps, should
such supplier seek to join any Releasing Party in such a claim, NIBCO shall defend, indemnify,
and hold harmless the Releasing Party from any and all claims of any such supplier against the
Releasing Party.
Exclusions from Release. All personal injury claims are expressly excluded from the Release. In
addition, subject to the terms of Paragraph 34, the Parties further agree that certain limited claims
as specified below, which a Releasing Party has brought or may in the future bring against an
installer, plumber, homebuilder, contractor, or other product or service provider, or any other party
in the chain of distribution who purchased, specified, recommended, sold, and/or installed the
Tubing, Fittings, and/or Clamps, related solely and exclusively to the alleged faulty installation of
the Tubing, Fittings, and/or Clamps, are expressly not released as to such Persons. This limited
exception shall include only claims alleging that a party or parties other than NIBCO are wholly
responsible for a leak of the Tubing, Fittings, or Clamps, including, without limitation, as a result
of (1) a penetration of the Tubing, Fittings, and/or Clamps from a foreign object such as a nail or
other physical abuse; (2) improper attachment of the Tubing, Fittings, and/or Clamps to plumbing
components or appliances; (3) improper stress on the Tubing, Fittings, and/or Clamps due to
improper installation; (4) leaks due to an improperly set or malfunctioning pressure-reducing valve
not manufactured or sold by NIBCO; (5) leaks due to age of fixture sealant components supplied
or provided by a plumber; or (6) any installation issue in violation of NIBCO’s installation
guidelines and/or unrelated to the design, manufacture, performance, or selection of the Tubing,
Fittings, and/or Clamps. Nothing in this Paragraph shall permit any Releasing Party to bring any
other claims released herein, including without limitation claims for improper, insufficient, or
negligent advice, recommendation, solicitation, purchase, selection, or sale of the Tubing, Fittings,
and/or Clamps, and in no event shall any claim whose prosecution is permitted by this Paragraph
allege, purport to allege or depend on any wrongful act, error or omission, loss, or liability, whether
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strict, or due to fault or otherwise, by NIBCO. The Releasing Parties and NIBCO do not intend to
create and do not believe that the reservation provided in this Paragraph creates any basis for a
claim of indemnification, contribution, or any other claim, however denominated, by a nonparty
against the Released Parties. This provision is intended solely to preserve a Releasing Party’s
ability to seek relief against the nonreleased individuals or entities for liability unrelated to NIBCO
as expressly specified in this Paragraph. In addition, the Releasing Parties agree that in any action
brought by a Releasing Party against any third party based on a leak that is not a Qualifying Leak,
should any such third party sued by a Releasing Party file a claim or cause of action against any
Released Party for contribution, indemnification, or any other claim, however denominated,
arising out of or related to the Tubing, Fittings, and/or Clamps, the Releasing Parties shall hold
NIBCO and the Released Parties harmless, agree to a judgment in NIBCO’s and the Released
Parties’ favor dismissing all claims asserted by the Releasing Party or anyone claiming by,
through, or under the Releasing Party, and to the extent that the claims against NIBCO or the
Released Parties are not released, then reduce or remit any judgment against such third party by
the percentage, amount, or share necessary under applicable law to fully discharge and relieve
NIBCO and the Released Parties of liability to such third party for claims for contribution,
indemnification, or any other claim, however denominated, including attorneys’ fees and costs
such Person may seek against NIBCO and the Released Parties. However, the Releasing Parties’
obligation is limited to no more than the amount of the judgment against NIBCO or the Released
Parties. If any third party sued by a Releasing Party obtains a judgment against NIBCO or any
Released Party for contribution, indemnification, or any other claim, however denominated, the
Releasing Party agrees that the Releasing Party shall reduce or remit its judgment against such
third party by the amount of such third party’s judgment against NIBCO and the Released Party
not to exceed the amount of that portion of the judgment for which such third party obtains
contribution, indemnification, or other relief, however denominated, so as to fully satisfy such
third party’s judgment against NIBCO and the Released Party including attorneys’ fees and costs
such third party may seek against NIBCO and the Released Party. In any settlement between any
of the Releasing Parties and any Person arising out of or related to NIBCO’s Tubing, Fittings,
and/or Clamps, the Releasing Parties shall be deemed to have obtained a release in favor of all
Released Parties.
11. WHO IS CLASS COUNSEL?
In its Preliminary Approval Order, the Court appointed Shanon J. Carson, Lawrence Deutsch and
Jacob M. Polakoff of Berger Montague PC (www.bergermontague.com), and Joseph G. Sauder,
Matthew D. Schelkopf and Joseph B. Kenney of Sauder Schelkopf LLC
(www.sauderschelkopf.com), as Co-Lead Class Counsel to represent Plaintiffs and the Settlement
Class Members. You will not be charged for these lawyers. If you wish to be represented by your
own lawyer, you may hire one at your own expense. The contact information for Co-Lead Class
Counsel is set forth below:
Shanon J. Carson
Lawrence Deutsch
Jacob M. Polakoff
Berger Montague PC
1818 Market Street, Suite 3600

Joseph G. Sauder
Matthew D. Schelkopf
Joseph B. Kenney
Sauder Schelkopf LLC
555 Lancaster Avenue
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Philadelphia, PA 19103
Telephone: (215) 875-3070
Email: nibco@bm.net

Berwyn, PA 19312
Telephone: (888) 711-9975
Email: jbk@sstriallawyers.com

12. CLASS COUNSEL’S ATTORNEYS’ FEES AND COSTS.
Within the time period established by the Court and no later than thirty (30) days prior to the
Objection and Opt Out Deadline, Class Counsel will file a Motion for Approval of Attorneys’ Fees,
Cost and Service Awards to be paid from the Gross Settlement Fund, which shall be included on
the Settlement Website. Class Counsel in the Litigation shall apply for the following: (a) attorneys’
fees not to exceed 29.885% of the Gross Settlement Fund; (b) reimbursement of litigation costs
plus reasonable costs incurred through the Effective Date (which are currently approximately
$1,095,000); and (c) service awards of $10,000 for Kimberly and Alan Cole, James Monica, Linda
Boyd, Michael McMahon, Ray Sminkey, James Medders, Robert and Sarah Peperno, Kelly
McCoy, Chad Meadow, John and Susan Plisko, and Kenneth McLaughlin (which shall also
represent a per-household limitation), and a service award of $2,500 for Lesa Watts, Ryan Kenny,
and Alexander and Andrea Davis (which shall also represent a per-household limitation), in
recognition of their time, costs and effort in the Litigation in, for example and as applicable,
producing documents and information to Class Counsel, sitting for deposition, and permitting a
home inspection, among many other representative duties and services performed.
13. HOW DO I OPT OUT OF THE SETTLEMENT?
Settlement Class Members may submit a Request for Exclusion from (i.e., “opt-out” of) the
Settlement to preserve their own individual rights to sue or continue to sue NIBCO with respect to
the Covered Products. A member of the Settlement Class who submits a Request for Exclusion
cannot object to the Settlement and is not eligible to receive any Settlement Payment.
To validly request exclusion from the Settlement Class, a member of the Settlement Class must
submit a written request to opt out to the Settlement Administrator so that it is postmarked by the
[INSERT Objection and Opt-Out Deadline] stating that “I wish to exclude myself from the
Settlement Class in the NIBCO Litigation Class Action Settlement” (or substantially similar clear
and unambiguous language). That written request shall contain the Settlement Class member’s
printed name, address, telephone number, email address, and date of birth. The Request for
Exclusion must contain the actual written signature of the Settlement Class member seeking to
exclude himself or herself from the Settlement Class. Requests for Exclusion cannot be made on a
group or class basis, except that joint owners of the same residence or structure may opt out by
using the same form so long as it is individually signed by each joint owner.
All Requests for Exclusion must be sent to the Settlement Administrator at the following address:
Class Action Opt-Outs, Attn: NIBCO Class Action Settlement, PO Box 30456, Philadelphia,
PA 19103.
Those Persons falling within the definition of the Settlement Class as “Persons who have standing
and are entitled to assert a claim on behalf of any such Occupant Persons” need not file a separate
Request for Exclusion for each residential and/or commercial structure for which they meet this
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definition so long as they identify each such structure for which they are opting out in their Request
for Exclusion; provided, however, that any such Persons cannot opt out for purposes of some
structures but remain in the Settlement Class for others.
Any Settlement Class Member who does not submit a valid and timely written Request for
Exclusion shall be bound by all subsequent proceedings, orders and judgments in this Litigation,
including, but not limited to, the Release, the Final Approval Order, and the Final Judgment, even
if such Settlement Class Member has litigation pending, or subsequently initiates litigation, against
NIBCO or any Released Party relating to the Released Claims.
14. HOW TO OBJECT TO THE SETTLEMENT?
Any Settlement Class Member who does not submit a written Request for Exclusion may present
a written objection to the Settlement explaining why he or she believes that the Settlement
Agreement should not be approved by the Court. A Settlement Class Member who wishes to
submit an objection must deliver to the Settlement Administrator so that it is postmarked by
[INSERT Objection and Opt-Out Deadline], a detailed written statement of the objection(s) and
the aspect(s) of the Settlement being challenged, as well as the specific reasons, if any, for each
such objection, including any evidence and legal authority that the Settlement Class Member
wishes to bring to the Court’s attention. All written Objections must be sent to the Settlement
Administrator at the following address: Class Action Objections, Attn: NIBCO Class Action
Settlement, PO Box 30456, Philadelphia, PA 19103.
That written statement must contain (a) the Settlement Class Member’s printed name, address,
telephone number, and date of birth; (b) evidence showing that the objector is a Settlement Class
Member, including the address of the residence or structure that contains or contained a Covered
Product and proof that the residence or structure contains or contained a Covered Product
(photographs, contemporaneous installation records, etc.); (c) any other supporting papers,
materials, or briefs that the Settlement Class Member wishes the Court to consider when reviewing
the objection; (d) the actual written signature of the Settlement Class Member making the
objection; and (e) a statement whether the objecting Settlement Class Member and/or his or her
counsel intend to appear at the Final Approval Hearing. If a Settlement Class Member or counsel
for the Settlement Class Member who submits an objection to this Settlement has objected to a
class action settlement on any prior occasion, the objection shall also disclose all cases in which
they have filed an objection by caption, court and case number, and for each case, the disposition
of the objection.
A Settlement Class Member may object on his or her own behalf or through an attorney; however,
even if represented, the Settlement Class Member must individually sign the objection and all
attorneys who are involved in any way asserting objections on behalf of the Settlement Class
Member must be listed on the objection papers. Counsel for the Parties may take the deposition of
any objector prior to the Final Approval Hearing in a location convenient for the objector.
Any objector who files and serves a timely written objection as described above may appear at the
Final Approval Hearing, either in person at their own expense or through personal counsel hired at
the objector’s expense, to object to the fairness, reasonableness, or adequacy of any aspect of the
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Settlement on the basis set forth in his or her objection. As noted above, objectors or their attorneys
who intend to make an appearance at the Final Approval Hearing must state their intention to
appear in the objection delivered to the Settlement Administrator.
15. WHEN AND WHERE IS THE FINAL APPROVAL HEARING?
The Court will hold a Final Approval Hearing on [Hearing Date] at [XX:XX a.m./p.m.], at the
United States District Court for the District of New Jersey at 402 East State Street, Trenton, NJ
08608, in Courtroom 5-E, before Judge Freda L. Wolfson, to consider whether the Settlement is
fair, adequate, and reasonable, and whether it should be finally approved. If there are objections,
the Court will consider them at that time. The Court will also consider at this time Class Counsel’s
Motion for Attorneys’ Fees, Costs and Service Awards.
Important: The date and time of the Final Approval Hearing is subject to modification by the
Court so please check the Settlement Website at www.pexsystemsettlement.com for updates.
Please note that Class Counsel is working on your behalf and will answer any questions that the
Court may have about the Settlement. You are welcome to attend the Final Approval Hearing but
your appearance is not necessary to receive any benefits available under the Settlement.
16. HOW DO I GET MORE INFORMATION?
This Notice only summarizes the Settlement. The full Settlement Agreement and Exhibits
(including copies of this Notice and the Claim Form) are located on the Settlement Website,
www.pexsystemsettlement.com.
If you need more information or have any questions, you may contact the Settlement Administrator
via the Settlement Website, www.pexsystemsettlement.com, by toll-free telephone at 1-855-6495968, or by email at info@pexsystemsettlement.com.
PLEASE DO NOT WRITE OR CALL THE COURT, THE CLERK OF THE COURT,
NIBCO, OR COUNSEL FOR NIBCO FOR INFORMATION ABOUT THE
SETTLEMENT OR THIS LAWSUIT.
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Exhibit 3
Schedule of Qualifying Fixtures and Half-Fixtures for Re-Plumb Claims
Fixtures
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.

Bar Sink
Bathtub
Bathtub with Shower Head
Bidet
Hot Water Circulating Loop
Laundry Sink
Lavatory Sink
Main Line if Outside the Residence if “Tubing”
Shower
Vegetable Sink
Wash Sink
Washing Machine Faucets
Water Heater
Water Softener Loop

Half-Fixtures
1.
2.
3.
4.
5.

Dishwasher
Hose Bib / Water Hose Faucet
Icemaker Line
Pot Filler
Water Closet / Toilet
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NIBCO PEX SYSTEMS CLASS ACTION SETTLEMENT
ATTN: CLAIMS
P.O. BOX 58086
1500 JFK Blvd., Suite C31
Philadelphia, PA 19103
Telephone: 1-855-649-5968
Fax: 1-215-525-0209
Email: info@pexsystemsettlement.com
Settlement Website: www.pexsystemsettlement.com
«MailDate»
DENIAL OF CLAIM NOTICE
INSERT ADDRESS
Re:

NIBCO Class Action Settlement for Pex Tubing, Fittings and Clamps

Dear INSERT:
We write on behalf of Angeion Group, the Court-appointed Settlement Administrator for
the above-referenced class action settlement. We have received and reviewed your Claim Form
and any supporting materials provided in the NIBCO Class Action Settlement, pursuant to the
Settlement Agreement filed in Cole, et al. v. NIBCO Inc., No. 13-cv-7871 (D.N.J.). After careful
review of your Claim Form, it has been denied for the following reason(s):


INSERT REASON #1



INSERT REASON #2



FILL IN ADDITIONAL REASONS AS APPLICABLE

Because your Claim Form has been denied, you are not eligible to receive any Settlement
Payment.
You have the right to appeal our determination that your Claim should be denied.
If you believe the denial of your Claim was in error and wish to appeal, then please notify
us in writing within thirty (30) days by letter or email. Please respond to the specific ground(s)
identified above and state why you believe the decision was incorrect. You may present further
evidence to us by sending it to the address at the top of this letter or uploading it through the
Settlement Website at www.pexsystemsettlement.com. We will review the further evidence you
submit and then make a final decision regarding whether to accept your Claim, and under the
Settlement Agreement, the decision of the Settlement Administrator will then be final. We will
notify you in writing of the decision.
[INSERT THIS PARAGRAPH IF APPLICABLE] Please note that if you wish to appeal
the denial of your Claim on the basis of whether the Claim presents a “Qualifying Leak” under the
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Settlement Agreement as set forth above, please inform us of your decision to appeal by notifying
us in writing within thirty (30) days by letter or email. If you appeal, your Claim will be submitted
to an Independent Engineering Consultant appointed by the Court. Both you and NIBCO will then
have the opportunity to present five-page statements to the Independent Engineering Consultant
setting forth your position about whether the Claim involves a Qualifying Leak that would be
eligible for a Settlement Payment under the Settlement. The decision of the Independent
Engineering Consultant shall be final.
If you have questions regarding this letter, you may call 1-855-649-5968 between 9:00 a.m.
and 5:00 p.m. Eastern Time to speak with a live telephone operator.
Sincerely,
___________________________
Angeion Group
Settlement Administrator
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NIBCO PEX SYSTEMS CLASS ACTION SETTLEMENT
ATTN: CLAIMS
P.O. BOX 58086
1500 JFK Blvd., Suite C31
Philadelphia, PA 19103
Telephone: 1-855-649-5968
Fax: 1-215-525-0209
Email: info@pexsystemsettlement.com
Settlement Website: www.pexsystemsettlement.com
«MailDate»
NOTICE OF DEFICIENT CLAIM FORM
INSERT ADDRESS
Re:

NIBCO Class Action Settlement for Pex Tubing, Fittings and Clamps

Dear INSERT:
We write on behalf of Angeion Group, the Court-appointed Settlement Administrator for
the above-referenced class action Settlement. We have received and reviewed your Claim Form
and any supporting materials provided in the NIBCO PEX Class Action Settlement. After careful
review of your Claim Form, it has been determined that it is deficient for the following reason(s):


INSERT REASON #1



INSERT REASON #2



FILL IN ADDITIONAL REASONS AS APPLICABLE

We cannot finish processing your Claim Form until the above deficiencies are cured. Please
cure any deficiency noted above in writing within thirty (30) days either by letter or email. You
may do so by sending the requested information to the address at the top of this letter or, if
appropriate, uploading it through the Settlement Website at www.pexsystemsettlement.com. We
will review the information you submit and if it cures the noted deficiency we will continue to
process your Claim.
If you have questions regarding this letter, you may call 1-855-649-5968 between 9:00 a.m.
and 5:00 p.m. Eastern Time to speak with a live person.
Sincerely,
___________________________
Angeion Group
Settlement Administrator
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LEGAL NOTICE
You may be entitled to benefits from a class action settlement if: (a) you have owned or
occupied at any time since January 1, 2005, a residential or commercial structure in the
United States that contains or contained NIBCO’s PEX Tubing, Fittings or Clamps and
have unreimbursed costs or damages resulting from water leaking from one of these
products, or (b) you have repaired or paid to repair damage resulting from water leaking
from one of these products in one of these structures.
A proposed settlement has been proposed in a class action lawsuit filed against Defendant NIBCO Inc. alleging that NIBCO’s PEX
Tubing, Fittings and Clamps (the “Covered Products”) are defective and can leak and cause water damage. NIBCO denies the allegations
and denies that there is anything wrong with the Covered Products. The Covered Products include:
 Tubing: PEX tubing manufactured or sold by NIBCO in the United States using (or labeled by NIBCO as using) its 1006
formulation and used in residential or commercial structures, including NIBCO NEXT-Pure Tubing, NIBCO DURAPEX Tubing, and NIBCO. The Tubing was manufactured until 2012.
 Fittings: ASTM F1807 yellow brass fittings manufactured or sold by NIBCO in the United States for use in PEX applications
and used in residential or commercial structures. NIBCO stopped manufacturing this product in 2015, though the significant
majority had been manufactured and sold by the end of 2012.
 Clamps: Stainless steel clamps manufactured or sold by NIBCO in the United States for use in PEX applications and used in
residential or commercial structures. NIBCO stopped manufacturing this product in 2015, though the significant majority had
been manufactured and sold by the end of 2012.
Who’s included in the Settlement Class? The Settlement Class is defined as “All Persons that own or have owned at any time since
January 1, 2005, a residential or commercial structure in the United States that contains or contained NIBCO’s Tubing, Fittings, or
Clamps, including their spouses, joint owners, heirs, executors, administrators, mortgagees, tenants, creditors, lenders, predecessors,
successors, trusts and trustees, and assigns (“Occupant Persons”); as well as all Persons who have standing and are entitled to assert a
claim on behalf of any such Occupant Persons, such as but not limited to a builder, contractor, distributor, seller, subrogated insurance
carrier, or other Person who has claims for contribution, indemnity or otherwise against NIBCO based on claims for Qualifying Leaks
of the Tubing, Fittings, or Clamps with respect to such residential or commercial structures. The Settlement Class includes all Persons
who subsequently purchase or otherwise obtain an interest in a property covered by this Settlement without the need of a formal
assignment by contract or court order.” There are exclusions that apply and that are listed in the Settlement Agreement and on the
Settlement Website, www.pexsystemsettlement.com.
What benefits does the Settlement provide? A Settlement Fund of up to $43.5 million will be established that will provide benefits to
Settlement Class Members, pay attorneys’ fees and costs, settlement administration costs, and any service awards to the named plaintiffs.
Payments to eligible Settlement Class Members who submit a valid and timely Claim Form may include:
1.
2.
3.

Payment for Past Property Damage Claims for Qualifying Leaks that occurred between January 1, 2005 and the Effective Date
are eligible for a payment between 25% and 70% of their Reasonably Proven Property Damage.
Payment for Future Property Damage Claims for Qualifying Leaks that occurs during the Claim Period (after the Effective
Date) are eligible for a payment of between 25% and 70% of their Reasonably Proven Property Damage.
An optional re-plumb payment covering between 25% and 70% of the cost for those who demonstrate three (3) or more
Qualifying Leaks, each one occurring at a separate time after repair and in such a manner that re-plumbing all or part of the
structure would mitigate future events.

How do I receive Settlement benefits? You must submit a valid and timely Claim Form to the Settlement Administrator. If the
Qualifying Leak occurred between January 1, 2005 and the Effective Date, the deadline for submitting a Claim Form is 150 days after
the Effective Date. If the Qualifying Leak occurs during the Claim Period and after the Effective Date, the deadline for submitting a
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Claim Form is 150 days after the Qualifying Leak occurs. If three (3) or more Qualifying Leaks are experienced, the deadline for
submitting a re-plumb claim is 150 days after the Effective Date if the leaks were experienced before the Effective Date or 150 days
after the third Qualifying Leak occurs if such third leak occurs after the Effective Date. You can download a Claim Form at
www.pexsystemsettlement.com and submit it via the Settlement Website or by mailing it to the Settlement Administrator at: PEX System
Settlement, ATTN: CLAIMS, PO Box 58086, 1500 JFK Boulevard Suite C31, Philadelphia, PA 19013.
Who represents me? The Court appointed Berger Montague PC and Sauder Schelkopf LLC as Co-Lead Class Counsel to represent the
Settlement Class. You do not have to pay Class Counsel. If you wish to be represented by your own lawyer, you may hire one at your
own expense.
Your options. If you are included in the Settlement Class and do not submit a Claim Form, your rights will be affected and you will not
receive any payment from this Settlement. If you do not want to be legally bound by the Settlement, you must exclude yourself by [60
days after the Notice Date], following the instructions in the Notice of Class Action Settlement available at
www.pexsystemsettlement.com or you won’t be able to sue, or continue to sue, NIBCO about the legal claims resolved by the Settlement.
If you do not exclude yourself, you may object to the Settlement by submitting a written objection by [60 days after the Notice Date],
following the instructions in the Notice of Class Action Settlement available at www.pexsystemsettlement.com.
The Final Approval Hearing. The Court will hold a Final Approval Hearing on XXXXX to decide whether to approve the Settlement,
award Class Counsel attorneys’ fees up to 29.885% of the Settlement Fund and reasonable expenses, and award the Class Representatives
any requested service awards. If approved, these amounts, as well as all settlement administration costs, will be paid from the $43.5
Million Settlement Fund.
Want More Information? Call 1-855-649-5968, go to www.pexsystemsettlement.com, or write to PEX System Settlement, ATTN:
CLAIMS, PO Box 58086, 1500 JFK Boulevard Suite C31, Philadelphia, PA 19013.
Call Toll-Free 1-856-649-5968
www.pexsystemsettlement.com
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$43.5 Million Class Action Settlement Announced Regarding Certain
NIBCO PEX 1006 Tubing, F1807 Fittings, and Stainless Steel Clamps
October xx, 2018
Philadelphia, PA. The following is being jointly released by the NIBCO PEX Settlement
Administrator on behalf of NIBCO Inc. (“NIBCO”) and Plaintiffs’ law firms, Berger
Montague PC and Sauder Schelkopf LLC, to announce a class action settlement in the
lawsuits captioned Cole, et al. v. NIBCO Inc., No. 13-cv-7871 (D.N.J.), and Meadow, et
al. v. NIBCO Inc., No. 15-cv-1124 (M.D. Tenn.).
NIBCO and Plaintiffs announce that they have reached a $43.5 million settlement to
resolve two nationwide class action lawsuits related to NIBCO’s PEX 1006 tubing that
NIBCO manufactured from January 2005 through August 2012, as well as the F1807
yellow brass fittings and stainless steel clamps that were used with NIBCO’s PEX 1006
tubing. Plaintiffs allege that these products, which were mainly used in residential and
commercial applications, are defective and can leak causing water damage. NIBCO rejects
the allegation and notes that the products were certified by all appropriate industry
standards organizations and that a low number of leaks have been reported relative to the
volume of product sold during the years these products have been in service. The
settlement agreement is not, and does not include, an admission of a defect.
“The company has agreed to settle these claims to provide a predictable path for putting
this litigation behind us and to give affected customers who have had water leaks a way to
pursue their claims without the time and expense of individual lawsuits,” said Rex Martin,
Chairman of NIBCO’s Board of Directors. “The settlement is consistent with our core
commitment to quality and shows that we stand behind the products we make and sell.”
The Settlement Class includes “all Persons that own or have owned at any time since
January 1, 2005, a residential or commercial structure in the United States that contains or
contained NIBCO’s Tubing, Fittings, or Clamps, including their spouses, joint owners,
heirs, executors, administrators, mortgagees, tenants, creditors, lenders, predecessors,
successors, trusts and trustees, and assigns (“Occupant Persons”); as well as all Persons
who have standing and are entitled to assert a claim on behalf of any such Occupant
Persons, such as but not limited to a builder, contractor, distributor, seller, subrogated
insurance carrier, or other Person who has claims for contribution, indemnity or otherwise
against NIBCO based on claims for Qualifying Leaks of the Tubing, Fittings, or Clamps
with respect to such residential or commercial structures.” The Settlement Class also
includes all persons who subsequently purchase or otherwise obtain an interest in a
property covered by this Settlement without the need of a formal assignment by contract
or court order. There are certain exclusions to the Settlement Class that are detailed on the
Settlement Website at www.pexsystemsettlement.com.
The class action settlement is being presented to the United States District Court for the
District of New Jersey for approval, where the first-filed Cole matter is pending. If it is
approved by the Court, then a $43.5 million fund will be established that will provide
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monetary benefits to Settlement Class Members who have experienced water damage
resulting from the NIBCO PEX products and who submit valid and timely claims, that will
pay Class Counsel’s attorneys’ fees and expenses, that will pay the costs of providing
notice and administering the settlement, and that will pay any service awards that are
awarded by the Court to the named plaintiffs who filed the lawsuit.
Settlement Class Members who have experienced property damage from qualifying leaks
of these NIBCO PEX products will be able to make a claim to be reimbursed from the
Settlement Fund. Those who have experienced three or more separate qualifying leaks and
who meet certain other conditions have the option of requesting a payment for a complete
re-plumb of the covered products. Approved claimants will receive between 25% and 70%
of the eligible claimed amounts depending on the total number of claims made. The
Settlement will cover both past leaks and leaks that occur during the six-year claim period
following approval of the settlement.
“This class action settlement is a tremendous outcome for the settlement class and provides
meaningful benefits to its members,” said Joe Sauder of Sauder Schelkopf LLC and Shanon
J. Carson of Berger Montague PC, Co-Lead Class Counsel.
For more information or to obtain a Claim Form, visit the settlement website,
www.pexsystemsettlement.com, or call 1-855-649-5968. The settlement website contains
all relevant dates regarding the settlement, relevant court documents, and answers to
frequently asked questions concerning the settlement. Claims can also be submitted
through the settlement website.
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Lodestar of Lite DePalma Greenberg, LLC
Inception through December 31, 2018
Attorney

Status

Hourly rate

Hours billed

Lodestar

Bruce D. Greenberg P

$800

664.2

$531,360.00

Susana Cruz Hodge

P

$750

273.1

$204,825.00

Jeremy N. Nash

C

$675

109.3

$ 73,777.50

Kyle A. Shamberg

A/C

$525

1687.5

$885,937.50

Danielle Y. Alvarez FA

$525

17.5

$

Heather Sertial

FA

$525

89.9

$ 47,197.50

Andrew L. Smith

A

$525

11.8

$

6,195.00

Adam Najib

FA

$425

23.2

$

9,860.00

James Ulwick

FA

$300

122.3

$ 36,690.00

Eric M. Henley

PL

$250

45.3

$ 11,325.00

Elvira Palomino

PL

$250

19.3

$

4,825.00

Jose M. Ortiz

LC

$200

41.0

$

8,200.00

Michael J. Scales

LC

$200

10.3

$

2,060.00

3114.7

$1,831,440.00

TOTAL

P= Partner; C= Counsel; A= Associate; FA= Former Associate;
PL= Paralegal; LC= Law Clerk
Hours billed by category
Investigation/client contacts
Pleadings/motions/court events/legal research
Discovery
Settlement
TOTAL
760573.1

9,187.50
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NIBCO, INC.
EXPENSE REPORT
FIRM NAME: LITE DEPALMA GREENBERG LLC
REPORTING PERIOD: INCEPTION TO 12/31/2018
DESCRIPTION

Litigation Fund Assessments, including expert expenses*
Travel/Meals
Postage/Express Delivery/Messenger
Commercial Copies
Court Fees
Computer Research
Inspection expenses
Total:
*Includes amounts billed by experts but not yet paid

CUMULATIVE
EXPENSES
$286,700.00
$17,797.75
$1,731.08
$465.95
$400.00
$753.51
$249.87
$308,098.16
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FIRM BIOGRAPHY
LITE DEPALMA GREENBERG, LLC
JANAUARY 2019
Lite DePalma Greenberg, LLC is a general practice law firm, with three offices in
Newark, Chicago and Philadelphia. The firm specializes in commercial and complex litigation
with a concentration in class action matters in the areas of securities, antitrust, consumer fraud
and insurance sales practices. More detail about the firm and its attorneys appear on its Web
site, www.litedepalma.com.
MEMBERS OF THE FIRM
JOSEPH J. DEPALMA (Newark Office), the Firm’s Managing Member, has a vast
breadth of experience in many types of class action cases involving securities, ERISA, antitrust,
product liability and consumer fraud.

Mr. DePalma also handles shareholder derivative

litigation, commercial litigation and transactional matters for the firm’s corporate clients. He has
a Masters Degree in Business Administration and a J.D. degree from Seton Hall University
School of Law.
Mr. DePalma and LDG have served as Co-Lead Counsel for the State of New Jersey,
Division of Investment, as Lead Plaintiff in two prominent class actions that have resulted in
significant recoveries: Reginald Newton v. Tenet Healthcare Corp., (Tenet Healthcare Securities
Litigation), cv-02-8462-RSWL (C.D. Cal.) ($281.5 million settlement); In re Motorola
Securities Litig., Civ. No. 03-C-287 (N.D. Ill.) ($193 million settlement reached three business
days before trial).
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Mr. DePalma has also played an active role in obtaining settlements in numerous
recognized class actions comprising some of the largest settlements in the nation. Included in
such cases are: In re Prudential Ins. Co. of America Sales Practices Litig., 148 F.3d 283 (3d Cir.
1998) (over $4 billion paid out in largest insurance sales practices settlement ever) (Liaison
Counsel); In re Lucent Technologies Securities Litig., Civil Action No. 00cv621(AJL) (D.N.J.),
reported opinions, 2003 WL 25488395 (D.N.J. Dec. 15 2003), 2002 WL 32815233 (D.N.J. July
16, 2002), 217 F. Supp. 2d 529 (D.N.J. 2002), 2002 WL 32818345 (D.N.J., May 9, 2002), 221 F.
Supp. 2d 463 (D.N.J. 2001), 221 F. Supp. 2d 472 (D.N.J. 2001)(approximate $610 million
settlement)(Liaison Counsel); Galanti v. Goodyear, Civil Action No. 03-209(SRC)(D.N.J.)($300
million product liability settlement)(Liaison Counsel); In re Aremissoft Corp. Securities Litig.,
Civil Action No. 01-CV-2486 (JAP) (D.N.J.), reported opinion, 210 F.R.D. 109 (D.N.J.
2002)(over $250 million recovered to date; case is ongoing)(Liaison Counsel); In re Royal
Dutch/Shell Transport Litigation, Civil Action No. 04-1398(JWB)(D.N.J.), reported opinions,
404 F. Supp. 2d 605 (D.N.J. 2005), 380 F. Supp.2d 509 (D.N.J. 2005) ($90 million ERISA
settlement, the largest settlement ever under ERISA) (Liaison Counsel); P. Schoenfeld Asset
Management, LLC v. Cendant Corp., Civil Action No. 98-4734(WHW) ($26 million settlement
after precedent-setting decision in same case, Semerenko v. Cendant Corp., 223 F.3d 165 (3d
Cir. 2000))(Liaison Counsel); Steiner v. MedQuist, Civil Action No. 04-CV-05487-JBS (D.N.J.),
reported opinion, 2006 WL 2827740 (D.N.J. Sept. 29, 2006)($7.75 million)(Liaison Counsel); In
re Tellium Securities Litig., No. 02-CV-5878 (FLW) (D.N.J.), reported opinion, 2005 WL
1677467 (D.N.J. June 30, 2005)($5.5 million)(Liaison Counsel), and; In re NUI Securities Litig.,
Civil Action No. 02-CV-5220 (MLC)(D.N.J.), reported opinion, 314 F. Supp. 2d 388 (D.N.J.
2004) ($3.5 million)(liaison counsel).
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Mr. DePalma’s years of experience also include the following major matters: In re
Computron Software, Inc. Securities Litig., Civil Action No. 96-1911 (AJL)(approximate $15
million settlement) (Liaison Counsel); In re USA Detergents, Inc. Securities Litigation, Master
File No. 97-2459 (MTB), District of New Jersey ($10 million settlement)(Liaison Counsel); In
re: The Children’s Place Securities Litig., Master File No. 97-5021 (JCL), District of New
Jersey, reported opinion,1998 WL 35167284 (D.N.J. Sept. 4, 1998)($1.7 million settlement)
(Liaison Counsel); Arthur Fields, et al. v. Biomatrix, Inc., et al., Civil Action No. 00-CV3541(WGB), District of New Jersey ($2.45 million settlement) (Liaison Counsel), and In re Atlas
Mining Securities Litig.; Civil Action No. 07-428-N-EJL (D. Idaho) ($1.25 million) (Lead
Counsel).
Some of Mr. DePalma’s other court approved class action and mass action settlements,
all approved in 2010, involved product liability, takeover and ERISA matters. In a complex
MDL mass action proceeding involving the illegal harvesting of body parts and the untested
surgical implanting of those parts, Mr. DePalma, along with a team of nationally recognized
colleagues, achieved a global settlement in a case captioned In re Human Tissue Product
Liability Litig. (D.N.J.). Mr. DePalma achieved a settlement on behalf of shareholders in tender
offer litigation, captioned In re Alpharma Shareholder Litigation, (N.J. Superior Ct.).

In a

complex ERISA matter involving two appeals to the Third Circuit, Mr. DePalma obtained a
settlement of $8.5 million on behalf of a class of participants in a retirement plan alleging
breaches of fiduciary duties. In re Schering-Plough Corporation ERISA Litigation, (D.N.J.).
Mr. DePalma has also achieved excellent results for clients in other areas of litigation.
Among other things, he won large settlements for a condominium association on construction
defect and legal malpractice claims, and has successfully handled securities arbitrations as well.
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Mr. DePalma has lectured in the area of real estate law and in complex commercial
litigation. He has also served as a member of the New Jersey Supreme Court’s District Ethics
Committee.
Mr. DePalma was named as a New Jersey Super Lawyer in the May 2007, May 2008,
May 2009, May 2010, May 2011, May 2012, and May 2013 issues of New Jersey Monthly
magazine. He was also named to ALM’s 2012 “New Jersey Top Rated Lawyers,” listed under
“Business & Commercial.”
BRUCE D. GREENBERG (Newark Office) has served as Co-Lead Counsel and Liaison
Counsel in major securities, antitrust and consumer fraud class action cases. He also handles
sophisticated appellate, commercial and real estate litigation.
A number of Mr. Greenberg’s class action cases have resulted in significant settlements.
Among his federal court class action successes are a settlement worth more than $750 million for
a nationwide class in Varacallo v. Massachusetts Mutual Life Ins. Co., 226 F.R.D. 207 (D.N.J.
2005) (Co-Lead Counsel), an insurance sales practices case, a $35.75 million settlement in In re
STEC Securities Litig., No. SACV 09-01304-JVS (MLGx) (Co-Lead Counsel), a securities fraud
case, a nationwide consumer settlement worth up to $13 million in Schwartz v. Avis Rent a Car
System, LLC, Civil Action No. 11-4052(JLL), a highly valuable nationwide settlement in In re
Samsung DLP Television Class Action Litigation, Civil Action No. 07-2141(GEB) (MCA)
(Executive Committee), and settlements totaling over $200 million for a nationwide class in the
multidistrict antitrust litigation captioned In re Insurance Brokerage Antitrust Litigation, MDL
No. 1663, Civil Action No. 04-5184(FSH) (District of New Jersey) (Liaison Counsel). His
efforts as Co-Lead Counsel for certified classes in the United States District Court for the
Western District of Pennsylvania (Zeno v. Ford Motor Co., 238 F.R.D. 173 (W.D. Pa. 2006), and
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480 F. Supp. 2d 825 (W.D. Pa. 2007)) and in the Superior Court of New Jersey, led to a fourstate settlement that afforded full benefit of the bargain relief to consumers in Pedersen v. Ford
Motor Co., No. GIC 821797 (Cal. Super Ct.). Mr. Greenberg was also instrumental in In re
Motorola Securities Litig., Civ. No. 03-C-287 (N.D. Ill.), where LDG, as Co-Lead Counsel,
achieved a $193 million settlement just three business days before trial was to begin, and in
Reginald Newton v. Tenet Healthcare Corp. (Tenet Healthcare Securities Litigation), cv-028462-RSWL (C.D. Cal.), where LDG, again as Co-Lead Counsel, won a settlement for $281.5
million.
Recently, Mr. Greenberg was appointed Liaison Counsel and a member of the Plaintiffs’
Steering Committee in a multi-district antitrust action alleging a nationwide conspiracy involving
price-fixing and bid-rigging in the market for liquid aluminum sulfate, a water-treatment
chemical used by public municipalities and paper mills in In re: Liquid Aluminum Sulfate
Antitrust Litigation, MDL No. 2687, Civil Action No. 16-md-2687(JLL)(JAD) (District of New
Jersey) (Liaison Counsel).
Mr. Greenberg’s New Jersey state court class actions include a settlement valued at $8.6
million for a nationwide class of current and former merchants in Roma Pizzeria v. Harbortouch
f/k/a United Bank Card, Docket No. HNT-L-637-12 (Co-Lead Counsel); $100 million settlement
for a nationwide consumer class in Friedman v. Samsung Electronics America, Inc., Docket No.
BER-L-7250-01 (Liaison Counsel), a comparably sized settlement for a nationwide consumer
class in Summer v. Toshiba America Consumer Products, Inc., Docket No. BER-L-7248-01
(Liaison Counsel), another nationwide consumer class settlement in Barrood v. IBM, Docket No.
MER-L-843-98, which afforded class members full benefit of the bargain relief, (Co-Lead
Counsel), a settlement for a New Jersey consumer class worth over $7 million in Delaney v.
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Enterprise Rent-A-Car Co., Docket No. OCN-L-1160-01 (Co-Lead Counsel), a $4.5 million
settlement for a New Jersey consumer class in DeLima v. Exxon, Docket No. HUD-L-8969-96
(Co-Lead Counsel), and an unprecedented settlement in a class action involving a merger, Rubin
v. Mercer Insurance Group, Inc., et al., Docket No. MER-C-102-10 (Co-Liaison Counsel),
which afforded stockholders the opportunity to review forward looking financial information of
the company, thus allowing shareholders to make a more informed decision concerning the
merger.
A 1982 graduate of the Columbia University School of Law, Mr. Greenberg clerked for
Justice Daniel J. O’Hern of the Supreme Court of New Jersey for the 1982-83 Term. Before
joining the firm, Mr. Greenberg was a partner at Greenbaum Rowe Smith & Davis, LLP,
Woodbridge, New Jersey, one of New Jersey’s largest law firms.
Mr. Greenberg appears regularly in the appellate courts. He has argued nine times in the
Supreme Court of New Jersey, three cases in the Third Circuit Court of Appeals, and several
dozen cases in New Jersey’s Appellate Division. Nearly 40 of his cases have been published,
including significant cases on class actions, zoning and land use, restrictive employment
covenants, real estate brokerage, and other topics.
Among his many other publications, Mr. Greenberg is the author of the chapter entitled
“Supreme Court Review” in New Jersey Appellate Practice Handbook (New Jersey ICLE 2015
ed.), co-author, with Susana Cruz Hodge, of the chapter entitled “Class Action Litigation” in
New Jersey Federal Civil Procedure (NJLJ Books (1st ed. 1999, 2d ed. 2010, and annual
supplements)), and author of “Keeping the Flies Out of the Ointment: Restricting Objectors to
Class Action Settlements,” 84 St. John’s L. Rev. 949 (2010). Law review articles that he has
written have been cited with approval by the Supreme Court of New Jersey and Appellate
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Division. Mr. Greenberg has lectured on class actions for both New Jersey and Pennsylvania
CLE, and has served as an expert witness on attorneys’ fees in class actions. He has also spoken
on civil trial preparation, appellate practice and other subjects. Mr. Greenberg also writes the
New Jersey Appellate Law blog, http://appellatelaw-nj.com, New Jersey’s foremost appellate
blog.
Mr. Greenberg belongs to the New Jersey State Bar Association, and was Chair of the
Association’s Appellate Practice Committee from 2004-2006. He is the immediate past CoChair of the NJSBA’s Class Actions Committee, a position he held from 2008-2016. Mr.
Greenberg is also a member of the Land Use Law Section, and Securities Litigation and
Regulatory Enforcement Committee. From 1991-2006, Mr. Greenberg was a member of the
Supreme Court of New Jersey Committee on Character. He was also one of the founding
members, and a past Chairman, of the New Jersey Law Firm Group, a consortium of major law
firms to advance hiring of minority lawyers.
Mr. Greenberg has been named to the “New Jersey Super Lawyers” list in New Jersey
Monthly magazine every year from 2005-2017. He was also named to ALM’s 2012 “New Jersey
Top Rated Lawyers,” listed under “Commercial Litigation.” Mr. Greenberg has an “AV” rating
from Martindale-Hubbell.
VICTOR A. AFANADOR (Newark Office) handles litigation and trials of civil and
criminal cases. His experience includes public entity tort liability defense, employment related
defense of CEPA and LAD matters, police related state and federal civil rights defense,
condemnation and redevelopment law, complex commercial litigation, and criminal defense. In
addition, Mr. Afanador served from September 1999 through May of 2005 as Deputy Director of
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Law for the City of Perth Amboy. In that capacity, he provided counsel to the Mayor, the City
Council, and City department directors on legal matters.
Mr. Afanador has successfully tried to verdict jury and bench trials in civil rights and
redevelopment law matters. He has also tried public entity employee termination hearings before
the Office of Administrative Law and numerous matters of many types in Municipal Court. He
also litigated and managed the condemnation of sixteen properties in a single municipality.
In addition to his trial work, Mr. Afanador has argued before the Superior Court of New
Jersey, Appellate Division. His published opinions include Deegan v. Perth Amboy
Redevelopment Agency, 374 N.J. Super. 80 (App. Div. 2005). Mr. Afanador has also applied his
investigative skills in the class action area. He interviewed Spanish-speaking employees and
prepared a report for the Court as part of the firm’s responsibilities as Class Administrator for an
employment discrimination class action.
Mr. Afanador clerked for Judges Mathias E. Rodriguez and Frederick P. DeVesa,
Superior Court of New Jersey, Law Division Criminal Part, in Middlesex County from 19981999.
Mr. Afanador was appointed by the Essex County Executive in September of 2005 to
serve as a Commissioner on the Essex County Board of Public Utilities. He is a member of the
New Jersey State Bar Association, The Association of the Federal Bar of the State of New
Jersey, Seton Hall University School of Law Alumni Association, the Essex County Bar
Association, and the Hispanic Bar Association of New Jersey. He is a 2003 Graduate of the
Leadership Newark Fellowship Program and has served on the African Globe Theatreworks
Board of Directors, a professional theater company based in Newark, New Jersey.
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Mr. Afanador was designated a Rising Star in the May 2006, May 2007, May 2008, May
2009, May 2010, May 2011, May 2012, and May 2013 issues of New Jersey Monthly magazine.
He was also named to the “40 Under 40” issue by the New Jersey Law Journal in 2010.
KATRINA CARROLL (Chicago Office), a Member of the Firm, heads LDG’s Chicago
office. She has been actively involved in many of the firm's class actions since 2001 in the areas
of consumer fraud, antitrust, securities fraud and ERISA. Early in her career, Ms. Carroll
litigated some of the most prominent securities class actions in the country as Co-Lead counsel
for defrauded investors, including In re Motorola Securities Litigation (N.D. Ill.), where LDG
achieved a $193 million settlement, and in In re Tenet Healthcare Corp. Securities Litigation,
(C.D. Cal.), which resulted in collective settlements to aggrieved investors of $281.5 million
(including a $65 million auditor settlement, one of the largest of all time).
In recent years, Ms. Carroll’s practice has been focused on large consumer fraud class
action matters. One of these cases is JP Morgan Chase Mortgage Modification Litigation (D.
Mass.), where she served on plaintiffs’ Executive Committee representing a class of homeowners
in a multi-district class action alleging mortgage loan improprieties. After nearly four years of
litigation, in May of 2014, plaintiffs secured final approval of a settlement estimated to provide
$500 million in mortgage modification relief to affected class members.
Ms. Carroll is particularly experienced in product liability matters. She serves as CoLead counsel in In Re: Rust-Oleum Restore Marketing, Sales Practices and Products Liability
Litigation (MDL; N.D. Ill.), a sprawling products liability MDL relating to defective deck
resurfacing products. Ms. Carroll was instrumental in negotiating a $9.3 million settlement
providing meaningful relief to consumers, which received final approval in March of 2017 and is
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currently being administered. During the final approval hearing, the Honorable Amy J. St. Eve
of the United States District Court for the Northern District of Illinois, who presided over the
litigation, praised Ms. Carroll as a “model I wish all lawyers would follow.”
Ms. Carroll is currently involved in some of the most challenging and exciting consumer,
privacy and antitrust class action litigation in the country today. Her current caseload includes:


Mednick v. Precor Inc. (N.D. Ill): Ms. Carroll serves as Co-Lead counsel in a certified
consumer fraud class action matter representing purchasers of Precor fitness machines,
arising from Precor’s representations concerning heart rate monitoring technology.



Keith v. Ferring Pharmaceuticals, Inc. (N.D. Ill.): Ms. Carroll serves as Co-Lead counsel
in a consumer class action on behalf of purchasers of the recalled fertility drug Bravelle.



Lewert v. P.F. Chang’s China Bistro, Inc. (N.D. Ill.): Ms. Carroll serves as Courtappointed Co-Lead counsel in a class action representing P.F. Chang’s customers who
had their personal financial information compromised as a result of a security breach.



In re Ashley Madison Customer Data Security Breach Litigation (MDL; E.D. Mo.): Ms.
Carroll currently serves on Plaintiffs’ Executive Committee in the multi-district class
action involving the highly publicized data breach at Ashley Madison.



In Re: Community Health Systems, Inc., Customer Security Data Breach Litigation
(MDL; N.D. Ala.): Ms. Carroll serves on the Plaintiffs’ Steering Committee in this data
breach MDL matter arising from Defendants’ failure to secure Plaintiffs’ confidential
patient data.

 Automotive Wire Harness Systems Antitrust Litigation (MDL; D. Mich.): Ms. Carroll is
plaintiff’s counsel in this multi-district antitrust class action brought by businesses
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against manufacturers of automotive wire harnesses and related parts. Plaintiffs allege an
illegal price fixing conspiracy by these manufacturers that artificially inflated the prices
of these products, in violation of the federal antitrust laws.
Ms. Carroll is recognized nationally as an authority on topics arising in class action
litigation. She has spoken at many local and national conferences, including the American Bar
Association’s prestigious Annual National Institute on Class Actions (2014), Perrin’s Class
Action Litigation Conference (2015), the American Association for Justice’s Convention
(2016), and an Academic Symposium on consumer law issues hosted by Loyola University
School of Law’s Consumer Law Review (2017). Ms. Carroll frequently appears as a panelist
on class action issues at the Chicago Bar Association.
Ms. Carroll currently serves on the Advisory Board of Loyola University School of
Law’s Institute for Consumer Antitrust Studies. She is a member of the Class Action Trial
Lawyers Association, the Chicago Bar Association and a former member of New Jersey’s John
C. Lifland American Inn of Court.
SUSANA CRUZ HODGE (Newark Office) focuses her practice on appeals and
complex commercial litigation, including class actions. Her primary focus is on product liability
and consumer fraud cases. Mostly recently, Ms. Hodge participated in Schwartz v. Avis Rent a
Car System, LLC, No. 11-4052(JLL) (D.N.J.), a case involving fraudulent fee charges that
resulted in a nationwide consumer settlement worth up to $13 million; and In re Shop-Vac
Marketing and Sales Practices Litig., No. 4:12-MD-2380 (M.D. Pa.), a case involving
misrepresentation of the peak horsepower of wet/dry vacuums that resulted in a nationwide
settlement fund valued at $174,250,000 million.
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Ms. Hodge has also represented parties in general business disputes arising from breach
of contract and fraud, as well as employment-related issues. She has briefed and argued before
the United States Court of Appeals for the Seventh Circuit, the U.S. District Court for the
District of New Jersey, and the New Jersey Superior Court. Ms. Hodge has participated in
successful appeals to the United States Court of Appeals for the Third Circuit and to the
Appellate Division of the New Jersey Superior Court involving constitutional and employment
law, rent control, and commercial leasing issues.
Ms. Hodge is co-author, with Bruce D. Greenberg, of the chapter entitled “Class Action
Litigation” in New Jersey Federal Civil Procedure, and has been a panelist in various seminars
such as “Significant Developments in Class Actions,” hosted yearly by the New Jersey Institute
for Continuing Legal Education, and “The Evolving Nature of Class Actions,” hosted by New
Jersey State Bar Association.
Ms. Hodge is a graduate of Boston College (2001) and Boston College Law School
(2005). Prior to joining private practice, Ms. Hodge clerked for the Hon. Thomas J. LaConte,
Superior Court of New Jersey, Passaic County, and taught Legal Writing at Seton Hall
University Law School. Ms. Hodge has been named as a “Rising Star” in New Jersey Monthly
magazine every year since 2014.
COUNSEL
ALLYN Z. LITE (Newark Office) (retired from the full-time active practice of law as of
October 2013 and current serving as Counsel) specializes in class action and other complex
commercial litigation. He was designated by the Judges of the United States District Court for
the District of New Jersey as Clerk of that Court from 1982 to 1986. While in that position, Mr.
Lite created the Court’s alternative dispute resolution program and served on and was Reporter
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for the committee that drafted the current Local Rules of the United States District Court for
New Jersey. He was a member of the committee that drafted the new Rules of the United States
Bankruptcy Court for the District of New Jersey, and participated as one of ten original members
of the United States District Court Lawyer's Advisory Committee, on which he served for 11
years.
Mr. Lite is the author of New Jersey Federal Practice Rules (Gann Law Books), a
commentary and annotations to the United States District Court's Local Rules, published
annually, and cited frequently by the judges of that Court. Among his other publications is his
co-authorship, with Bruce D. Greenberg, of the chapter entitled “Class Action Litigation” in New
Jersey Federal Civil Procedure (NJLJ Books 1st ed. 1999, 2d ed. 2010, and annual supplements).
Mr. Lite has more than 20 years of class action litigation experience, including serving as
an expert on attorneys’ fees. He has served in an active role as Lead, Co-Lead, or Liaison
Counsel in over 100 cases, including major securities, derivative, antitrust, consumer fraud, and
products liability matters, in New Jersey federal and state courts and in other jurisdictions. In
three of those cases, Mr. Lite and LDG were Co-Lead Counsel for the State of New Jersey,
Division of Investment, as Lead Plaintiff: Reginald Newton v. Tenet Healthcare Corp., (Tenet
Healthcare Securities Litigation), cv-02-8462-RSWL (C.D. Cal.) ($281.5 million settlement); In
re Motorola Securities Litig., Civ. No. 03-C-287 (N.D. Ill.), reported opinions, 505 F. Supp. 2d
501 (N.D. Ill. 2007), 2004 WL 2032769 (N.D. Ill. Sept. 9, 2004) ($193 million settlement
reached three business days before trial); In re STEC Securities Litig., No. SACV 09-01304-JVS
(MLGx) ($35.75 million settlement); and State of New Jersey and its Division of Investment v.
Sprint Corp., Civil No. 03-2071-JWL (D. Kan.), reported opinions, 2008 WL 191780 (D. Kan.
Jan. 23, 2008), 2004 WL 1960130 (D. Kan. Sept. 3, 2004), 314 F. Supp. 2d 1119 (D. Kan. 2004).
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Other significant class action cases in which Mr. Lite has played an active role include In
re Bristol-Myers Squibb Securities Litigation, Civil Action No. 00-1190(SRC), reported
opinions, 2005 WL 2007004 (D.N.J. Aug. 17, 2005), 205 F.R.D. 437 (D.N.J. 2002) (Liaison
Counsel) ($185 million settlement after defeating defendants’ summary judgment motion and
motions to exclude expert testimony); In re Electrical Carbon Products Antitrust Litig., Master
File No. 03-2182(JBS), reported opinion, 447 F. Supp. 2d 389 (D.N.J. 2006) (Co-Liaison
Counsel) ($21.9 million settlement); In re Nazi Era Cases Against German Defendants
Litigation, Civil Action No. 98-4104(WGB), reported opinion, 198 F.R.D. 429 (D.N.J. 2000)
(Liaison Counsel in 60 actions filed throughout the United States and consolidated in the District
of New Jersey; $5.2 billion settlement); In re Prudential Insurance Company of America Sales
Practices Litigation, Master File No. 95-4704 (AMW), reported opinions, 962 F. Supp. 450
(D.N.J. 1997), aff’d as to settlement approval, 148 F.3d 283 (3d Cir. 1998) (Liaison Counsel)
(settlement worth over $4 billion); Chin v. Chrysler Corp., Civil Action No. 95-5569 (JCL),
reported opinion, 461 F. Supp.2d 279 (D.N.J. 2006) (Co-Lead Counsel) (catalyst for $53 million
in relief to class); Weiss v. Mercedes-Benz of North America, Master File No. 93-96 (JWB),
reported opinion, 899 F. Supp. 1297 (D.N.J.), aff’d, 66 F.3d 314 (3d Cir. 1995) ($75 million
settlement); Princeton Economics Group, Inc. v. American Telephone and Telegraph Co.,
Docket No. L-3221-91, Superior Court of New Jersey, Law Division (Mercer County) (Lead
Counsel) ($95 million settlement); Garcia v. General Motors, Docket No. L-4394-95, Superior
Court of New Jersey, Law Division, Bergen County (Liaison Counsel) ($25 million settlement);
Angelino v. DaimlerChrysler Corp., Case No. GIC 765729, Superior Court of California, San
Diego Division.
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In other areas of his practice in complex litigation, Mr. Lite established and coordinated
procedures for the nationwide defense of a major manufacturer of safety products in asbestos
litigation, and handled the defense of environmental matters involving discharge of
petrochemicals with Federal EPA and the U.S. Coast Guard. Mr. Lite has worked for many
years alongside some of the nation’s top intellectual property firms, serving as New Jersey
counsel in major patent and trademark litigation, particularly in the pharmaceutical industry.
Mr. Lite served on the Lawyers’ Advisory Committee for the United States Court of
Appeals for the Third Circuit from 1992 through 1994, and as a member of the Third Circuit
Task Force on Equal Treatment in the Courts, Gender Commission. He also chaired the United
States District Court’s Merit Selection Panel to recommend candidates for a newly authorized
United States Magistrate position assigned to Newark, New Jersey. In addition to many years of
service on the Board of Trustees of the Association of the Federal Bar of New Jersey, Mr. Lite
was co-chair for four years of the New Jersey State Bar Association’s Class Action Committee.
Mr. Lite was selected as a mediator for the United States District Court pursuant to that
Court’s plan under the Civil Justice Improvements Act of 1990. As a mediator, Mr. Lite
participated in environmental litigation involving the nation’s largest Superfund site, and a multiplaintiff public sector discrimination lawsuit, among others.
Mr. Lite is a 1978 graduate of the Seton Hall University School of Law. He was named
as a New Jersey Super Lawyer in the May 2005, May 2006, May 2007, May 2008, May 2009,
May 2010, May 2011, May 2012, and May 2013 issues of New Jersey Monthly magazine. He
was also named to ALM’s 2012 “New Jersey Top Rated Lawyers,” listed under “Intellectual
Property.”
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STEVEN J. GREENFOGEL (Philadelphia Office) is Counsel to the firm and is resident
in the firm’s Philadelphia office. Throughout his nearly 45 year legal career, Mr. Greenfogel has
specialized in class action antitrust litigation, including many of the most significant multidistrict
class action price fixing cases of modern times. He has served as Co-Lead Counsel in In re
Chain Link Antitrust Litigation, Master File CLF-1 (D.Md); In re Industrial Silicon Antitrust
Litigation, 95-2104 (W.D.Pa) (which he tried to verdict), In re Isostatic Graphite Antitrust
Litigation, No. 2000-cv-4965 (E.D.Pa); and Gordon v. Amadeus IT Group, S.A. , 15-cv-03457KPF (S.D.N.Y.). Mr. Greenfogel also served as one of the main trial counsel as well as cochairman discovery LDGin In re High Pressure Laminates Antitrust Litigation, No. 00-MD1368(CLB) (S.D.N.Y.) (which was tried to verdict) and In re Carbon Dioxide Antitrust
Litigation, MDL 940 (M.D. Fla) (which settled after jury selection). In addition to being CoChairman of Discovery in In re Infant Formula Antitrust Litigation, Master File No. MDL 878
(N.D. Fla), Mr. Greenfogel served as one of plaintiff’s trial counsel (which settled after jury
selection). He has served as a member of Plaintiffs’ Executive Committee in numerous cases,
including, inter alia, In re Municipal Derivatives Antitrust Litigation, MDL 1950 (S.D.N.Y.
2008), In re Static Random Access Memory (SRAM) Antitrust Litigation, cv-1819 (N.D. Cal
2007) and In re Publication Paper Antitrust Litigation, MDL 1631 (D. Ct 2004).

Mr.

Greenfogel has also played a major role in numerous other multidistrict antitrust class actions,
including, inter alia, O’Bannon v. National Collegiate Athletic Ass’n, et al. cv-091967 cw (N.D.
Cal 2009) (A Member of Plaintiff’s Trial Team and Co-chairman Discovery); In re TFT-LCD
(Flat Panel) Antitrust Litigation, MDL 1827 (N.D. Cal 2006); In re Direct Random Access
Memory (DRAM) Antitrust Litigation, No. 02-cv-01486-OHG (N.D. Cal 2002); In re NASDAQ
Market Makers Antitrust Litigation, MDL 1023 (S.D.N.Y.) (Chairman of Discovery); In re
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Brand Names Prescription Drugs Antitrust Litigation, MDL 997 (N.D. Ill.); In re Commercial
Tissue Antitrust Litigation, MDL 1189 (N.D. Fla); In re Infant Formula Antitrust Litigation,
Master File No. MDL 878 (N.D. Fla); Cumberland Farms v. Browning Ferris Industries, Inc.,
A.A. No. 87-3717; Superior Beverage/Glass Container Antitrust Litigation, 89 C 5251 (N.D.
Ill.); In re Chlorine and Caustic Soda Antitrust Litigation, 86-5428 (E.D.Pa); In re Records and
Tapes Antitrust Litigation (N.D.Ill.); and In re Broiler Chicken Antitrust Litigation (N.D.Ga).
Earlier in his career from 1977 to 1980, Mr. Greenfogel served as an Assistant Attorney
General in the Commonwealth of Massachusetts and was the first Chief of its Antitrust Division.
He was the author of the Commonwealth’s Antitrust Law (M.G.L. 93). During that time, he was
a panelist at the New England Antitrust Conference in Boston as well as speaking on antitrust
matters at various venues in Massachusetts.
Mr. Greenfogel served as a member of the Board of Trustees of Camden County College
from 2000 through 2017, having been appointed to that position by Governors Whitman,
McGreevy and Corzine. He has been selected fourteen times as one of the Top Attorneys in
Pennsylvania by Philadelphia Magazine and has an “AV” rating from Martindale Hubbell.
MINDEE J. REUBEN (Philadelphia Office) is Counsel to the firm and is resident in the
firm’s Philadelphia office. Ms. Reuben represents plaintiffs across the country in a broad range
of antitrust and consumer class action matters, regularly serving as lead, co-lead and liaison
counsel and as a member of case-management committees in high-profile, multi-jurisdictional
litigation. Super Lawyers and Philadelphia Magazine have repeatedly named Ms. Reuben as one
of Pennsylvania’s top lawyers in the field of antitrust, as well as one of the top 50 women Super
Lawyers overall in the state. Prior to this, Ms. Reuben was for several years named by Super
Lawyers as a “Rising Star” in the field of antitrust litigation, an honor given to only 2.5% of
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Pennsylvania lawyers under the age of 40. She has also been named to The Best Lawyers in
America.
Ms. Reuben is currently involved in several plaintiff class action antitrust matters,
including In re: Processed Eggs Products Antitrust Litigation, No. 08-md-2002 (E.D. Pa.), in
which she was named co-lead and liaison counsel. She is also a member of the steering
committee in In re: Generic Pharmaceutical Pricing Antitrust Litigation, No. 16-md-2724 (E.D.
Pa.), and a member of the trial plan committee in In re Blue Cross Blue Shield Antitrust
Litigation (Subscribers), No. 13-cv-20000 (N.D. Ala.). Other significant cases on which she has
had a case management role include In re: Lithium Ion Batteries Antitrust Litigation, No. 13-md2420 (N.D. Cal.) (steering committee), Gordon v. Amadeus IT Group, S.A., No. 15-cv-5457
(S.D.N.Y.) (co-lead counsel), and In re: Polyurethane Foam Antitrust Litigation, MDL No. 2196
(N.D. Ohio) (executive committee), where the court approved over $147,000,000 in settlements.
She is presently active in a number of other antitrust matters around the country as well,
including In re Aluminum Sulfate Antitrust Litigation, No. 16-md-2687 (D.N.J.) and In re Broiler
Chicken Antitrust Litigation, No. 16-8637 (N.D. Ill.).
Ms. Reuben’s significant past antitrust matters include BP Products North America, Inc.
Antitrust Litigation (N.D. Ill.) ($52 million settlement), In re: Polyester Staple Antitrust
Litigation (W.D.N.C.) ($50 million settlement), In re: Electrical Carbon Products Antitrust
Litigation (D.N.J.) ($21.9 million settlement), and In re Flonase Antitrust Litigation (E.D. Pa.)
(confidential settlement on behalf of generic competitor).
Ms. Reuben also served as class counsel in the consumer class action of Fritzinger v.
Angie’s List, Case No. 12-cv-1118 (S.D. Ind.), and as co-lead counsel in Stone v. Stewart Title
Guaranty Co., Philadelphia Court of Common Pleas, June Term, 2006, No. 2003 (consol. under
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Cummings v. Stewart Title Guaranty Co., et al., Philadelphia Court of Common Pleas, March
Term, 2005, No. 747) (Glazer, J.), both of which resulted in favorable settlements for the class.
At the final approval hearing, the court noted that “counsel really did an extraordinary job.”
Ms. Reuben is actively involved with the Philadelphia Bar Association, historically having
served as Vice Chair of the Association’s Bench Bar and Annual Meeting and as Chair of its
Women’s Rights Committee. Her work on the Women’s Rights Committee focused on human
trafficking in the United States, and resulted in the Association’s Board of Governors passing a
Resolution in Support of Ratification of the United Nations Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW). She is also a member of the Federal Courts
Committee, Women in the Profession Committee and Business Law Section.
Ms. Reuben is a founding member of Women Antitrust Plaintiffs’ Attorneys, a national
organization of women who focus their practices on cartel and other anticompetitive cases. She
is also an Amicus Judicii member of the National Association of Women Judges (NAWJ), whose
mission is to promote the judicial role of protecting the rights of individuals through diverse
judicial leadership, fairness and equality in the courts, and equal access to justice.
She is currently a Lecturer in Law in the area of legal writing for the LL.M. program at the
University of Pennsylvania School of Law. She also has served as an Adjunct Professor of Law
at the James E. Beasley School of Law of Temple University, contributed to numerous
comprehensive legal publications, and spoken on a variety of subjects, including ethics and the
Federal Rules of Civil Procedure.
Ms. Reuben has contributed to numerous comprehensive legal publications, and has spoken
on a variety of subjects, including ethics and the Federal Rules of Civil Procedure. Most
recently, Mindee was a panelist for the ABA Civil Practice and Procedure Section of Antitrust
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Law speaking on “Antitrust Class Action Program Series: Class Action Killer or Business as
Usual? -- Rule 23(b)(3) and the Predominance Requirement” and a panelist for the ABA Section
of Litigation’s “Rules Roadshow,” on the topic “Precision Advocacy: Reinventing Motion
Practice to Win” in Philadelphia.
After earning her joint law and master of public administration degrees from the
University of Pittsburgh, Ms. Reuben served as a law clerk for the Honorable Frank J.
Montemuro, Senior Justice of the Supreme Court of Pennsylvania.
STEVEN S. GLICKMAN (Newark Office) is Counsel to the Firm and is a resident in
the Firm’s Newark Office. Steven S. Glickman represents public and private sector employers
throughout the State of New Jersey in a broad range of labor and employment, education and
municipal law matters. Steven works with clients to ensure compliance with federal and state
regulations, develop and implement union avoidance and labor relations strategies, negotiate and
document individual employment contracts and collective bargaining agreements, and create and
maintain effective employment policies and employee handbooks.
Steven is also an accomplished litigator, and has represented clients at trial, in settlement
negotiations and in arbitration. He has successfully advised clients in a broad range of matters,
including employment and labor disputes, and law enforcement investigations.
JEREMY N. NASH (Newark Office), born Oakland, California, February 2, 1981.
Admitted to bar of New York, 2008, United States District Courts for the Southern and Eastern
Districts of New York, 2008, United States Court of Appeals for the Second Circuit, 2015.
Education: University of California at San Diego (B.S. in Biology 2003); New York Law School
(J.D. 2006). Harlan Merit Scholarship recipient. Class Actions; Civil Litigation; Commercial
Litigation; Appellate Practice.
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KYLE A. SHAMBERG (Chicago Office), born in Arlington Heights, Illinois, June 29,
1983. Admitted to bar of state of Illinois 2010; State of New York, U.S. District Courts for the
Southern and Eastern Districts of New York, 2012; U.S. District Court for the Northern District
of Illinois, Western District of New York, and U.S. Court of Appeals for the Second Circuit,
2013. Education: University of Wisconsin-Madison (B.A. in English and Psychology 2005);
Loyola University Chicago School of Law (J.D. 2009, magna cum laude). Staff Attorney, U.S.
Court of Appeals for the Second Circuit, 2009-2011.

Class Actions; Civil Litigation;

Commercial Litigation; Appellate Practice.
ASSOCIATES
ANDREW L. SMITH (Newark Office), was born in Livingston, New Jersey on May 29,
1985. Admitted to the bar in 2011, New Jersey. Education: Muhlenberg College (B.A. in
Accounting and Spanish 2008) and Pace University School of Law (J.D. 2011). Andrew’s
practice includes: public entity representation, criminal defense litigation, and commercial
litigation.
JONATHAN M. CARRILLO (Newark Office), was born in Jersey City, New Jersey on
March 30, 1988. Admitted to the bar 2012, New Jersey. Education: Saint Peter’s University
(B.A. in Political Science and Philosophy 2009) and Rutgers School of Law (J.D.
2012). Jonathan’s practice includes: public entity representation, employment litigation,
criminal litigation, class actions and complex commercial litigation.
FRANCIS A. KENNY (Newark Office), was born in Manhattan, New York on August
28, 1987. Admitted to the bar 2015, New Jersey. Education: St. Joseph’s University (B.A. in
Political Science 2009) and Seton Hall University School of Law (J.D. 2015). Francis’ practice
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includes: public entity representation, employment litigation, class actions and complex
commercial litigation.
NICHOLAS R. LANGE (Chicago Office), was born in Elk Grove Village, Illinois on
November 6, 1988, and was admitted to the bar of the State of Illinois in 2014 and to the
Northern District of Illinois in 2016. Education: University of Illinois at Urbana Champaign
(B.A. in English, 2011) and DePaul University College of Law (J.D., 2014, cum laude).
Nicholas’s practice includes: class actions and other complex civil litigation, appellate work,
common interest association litigation, declaratory actions, negligence, and intentional torts,
including breach of fiduciary duty and fraud claims.

758422.1

