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KELLER POSTMAN LLC Seth 

A. Meyer (pro hac vice) Alex J. 

Dravillas (pro hac vice) 

150 N. Riverside Plaza, Suite 4100 

Chicago, Illinois 60606 

Phone: 312.741.5220 

sam@kellerpostman.com 

ajd@kellerpostman.com 

SETTLEMENT AGREEMENT 

This Settlement Agreement is entered into by and among Plaintiffs LENNIE HALL, 

AGNES COURSEY and TAMMY NICHOLS, (“Plaintiffs”), on behalf of themselves and on 

behalf of the Settlement Class (as defined below), by and through Class Counsel (as defined 

below), and Defendant AspenPointe, Inc. (N.K.A. Diversus Health Inc.) (“Defendant”) in order 

to effect a full and final settlement and dismissal with prejudice of all claims brought or that could 

have been brought in the litigation captioned Hall et al. v. AspenPointe, Inc., Consolidated Case 

No. 2020CV32175, on the terms set forth below and to the full extent reflected herein.  Capitalized 

terms shall have the meaning ascribed to them in Section II of this Settlement Agreement, or where 

otherwise defined. 

I. RECITALS

1. AspenPointe, Inc. (N.K.A. Diversus Health Inc.) is a Colorado non-profit

corporation with its principal place of business in Colorado Springs, within El Paso County, 

Colorado. 

2. This Action arises out of a data security incident, defined below as a “Data Breach,”

in which an unauthorized third-party illegally accessed Defendant’s computer systems and data 

between September 12, 2020 and September 22, 2020, resulting in the third party’s access to 

personal information belonging to Plaintiffs and members of the Settlement Class. 
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c. “Claim Form” or “Claim Forms” means the form members of the

Settlement Class must complete and submit on or before the Claims Deadline to be eligible for the 

benefits described herein, and substantially in the form of Exhibit 3 to this Settlement Agreement.  

The Claim Form shall require a sworn signature under penalty of perjury but shall not require a 

notarization or any other form of verification. 

d. “Claims Period” means the period for filing claims up until a date certain

no more than seventy-five (75) Days from the date notice is mailed or otherwise provided to the 

Settlement Class Members.  

e. “Claimants” shall have the meaning given in Paragraph 23.

f. “Class Counsel” shall mean Todd S. Garber, of Finkelstein, Blankinship,

Frei-Pearson & Garber, LLP located at One North Broadway, Suite 900, White Plains, New York 

10601; Rick D. Bailey of the Law Office of Rick D. Bailey, located at 1085 Lafayette St., Ste 702, 

Denver, Colorado, 80218; Gary E. Mason of Mason LLP, located at 5101 Wisconsin Ave., NW, 

Ste 305, Washington, District of Colombia, 20016; William H. Anderson of Handley Farah & 

Anderson PLLC, located at 4730 Table Mesa Drive, Suite G-200, Boulder, Colorado 80305; and 

Seth A. Meyer and Alex J. Dravillas of Keller Postman LLC, located at 150 N. Riverside Plaza, 

Suite 4100, Chicago, Illinois 60606.  

g. “Court” means the 4th District Court of El Paso County, Colorado.

h. “Day(s)” means calendar days, but does not include the day of the act,

event, or default from which the designated period of time begins to run.  Further and 

notwithstanding the above, when computing any period of time prescribed or allowed by this 

Settlement Agreement, “Days” includes the last day of the period unless it is a Saturday, a Sunday, 
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Seth A. Meyer 

Alex J. Dravillas 

Keller Postman LLC 

150 N. Riverside Plaza, Suite 4100 

Chicago, Illinois 60606 

Tel: (312) 741-5220 

All notices to Defendant’s Counsel or AspenPointe, Inc. 

(N.K.A. Diversus Health Inc.) shall be sent to: 

Christopher H. Wood 

Arthur Biller 

Lewis Brisbois Bisgaard & Smith LLP 

1700 Lincoln Street, Suite 4000 

Denver, Colorado 80203 

Tel.:  (303)861-7760 

59. Other than attorney-client communications or communications otherwise protected

from disclosure pursuant to law or rule, the Parties shall promptly provide to each other copies of 

comments, Objections, Opt-Out Requests, or other documents or filings received from a 

Settlement Class Member as a result of the Notice Program. 

XI. SETTLEMENT APPROVAL PROCESS

60. After execution of this Settlement Agreement, the Parties shall promptly move the

Court to enter the Preliminary Approval Order, which: 

a. Preliminarily approves this Settlement Agreement;

b. Certifies the Settlement Class;

c. Finds the proposed Settlement is sufficiently fair, reasonable, adequate, and

in the best interests of the Settlement Class; 

d. Finds the Notice Program constitutes valid, due and sufficient notice to the

Settlement Class Members, and constitutes the best notice practicable under the circumstances, 

complying fully with the requirements of the laws of Colorado, the Constitution of the United 
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Approved as to form: 

Dated: May __, 2022 

/s/ 

Christopher H. Wood 

Arthur Biller 

LEWIS BRISBOIS BISGAARD 

& SMITH LLP 

1700 Lincoln Street, Suite 4000 

Denver, Colorado 80203 

Tel: (303) 861-7760 

Fax: (303) 861-7767 

Attorneys for Defendant 

Approved as to form: 

Dated: June __, 2022 

/s/ 

Todd S. Garber  

FINKELSTEIN, BLANKINSHIP,  

FREI-PEARSON & GARBER, LLP 

One North Broadway, Suite 900 

White Plains, New York 10601 

Tel: (914) 298-3283  

Fax: (914) 298-4383 

/s/ ___________________________ 

Rick D. Bailey, Esq.   

LAW OFFICE OF RICK D.  

BAILEY, ESQ. 

1085 Lafayette St., Ste 702  

Denver, Colorado 80218  

Tel: (720) 676-6023  

/s/ ___________________________ 

Gary E. Mason  

MASON LLP  

5101 Wisconsin Ave., NW, Ste. 305  

Washington, DC 20016  

Tel: (202) 640-1160  

Fax: (202) 429-2294 

/s/ __________________________ 

William H. Anderson 

HANDLEY FARAH & ANDERSON 

PLLC 

4730 Table Mesa Drive, Suite G-200 

Boulder, Colorado 80305 

Tel: (303) 800-9109 

/s/ __________________________ 

Seth A. Meyer 

Alex J. Dravillas 

KELLER POSTMAN LLC

150 N. Riverside Plaza, Suite 4100 

Chicago, Illinois 60606 

Tel: (312) 741-5220 

Attorneys for Plaintiffs and the Settlement 

Class 

Gary Mason (Jul 1, 2022 08:03 EDT)

William Anderson (Jul 1, 2022 06:13 MDT)

Seth Meyer (Jul 1, 2022 07:16 CDT)
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4TH DISTRICT COURT, COUNTY OF EL PASO, STATE OF COLORADO 

If you were notified by AspenPointe regarding a September 2020 

Data Breach, you may be eligible for a payment and credit 

monitoring services from a class action settlement. 

Para una notificación en Español, visitar www.XXXXXXXXXXXXXX.com. 

A state court authorized this Notice. This is not junk mail, an advertisement, or a solicitation from 

a lawyer. 

• A settlement has been reached in a class action lawsuit against AspenPointe, Inc. (N.K.A. 

Diversus Health Inc.) (“AspenPointe” or “Defendant”) relating to a cyberattack against 

Defendant’s computer systems that occurred between September 12, 2020 and September 

22, 2020 (the “Data Breach”). The computer systems affected by the Data Breach contained 

personal identifying information and protected health information of certain individuals. 

The Plaintiffs claim that Defendant was responsible for the Data Breach and currently 

assert claims such as negligence, breach of implied contract, and breach of fiduciary duty. 

Defendant denies all of the claims. 

• If your full name and other personally identifiable information and/or protected health 

information was accessed during the Data Breach, you are included in this Settlement as a 

“Settlement Class Member.”  

• The Settlement provides payments to Settlement Class Members who submit valid and 

timely claims for expenses, monetary loss and lost time arising from the Data Breach, and 

for credit monitoring and identity protection services. It also provides for equitable relief 

in the form of data security enhancements. 

• Your legal rights are affected regardless of whether you do or do not act. Read this notice 

carefully. 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 

SUBMIT A CLAIM 

FORM 

BY [DATE] 

This is the only way you can get payment or a code for credit 

monitoring services.  However, in submitting a claim you will 

release your claims against Defendant. 

EXCLUDE YOURSELF 

FROM THE 

SETTLEMENT 

BY [DATE] 

You will not get any payment or credit monitoring from the 

Settlement, but you also will not release your claims against 

Defendant. This is the only option that allows you to be part of any 

other lawsuit against Defendant or related parties for the legal 

claims resolved by this Settlement. 

OBJECT TO THE 

SETTLEMENT 

BY [DATE] 

Write to the Court with reasons why you do not agree with the 

Settlement. 



 

  

GO TO THE FINAL 

FAIRNESS HEARING 

ON [DATE] 

You may ask the Court for permission for you or your attorney to 

speak about your objection at the Final Fairness Hearing. 

DO NOTHING 

You will not get any compensation or credit monitoring from this 

Settlement and you will give up certain legal rights. Submitting a 

claim form is the only way to obtain payment or credit monitoring 

from this Settlement. 

 

• These rights and options—and the deadlines to exercise them—are explained in this 

Notice. For complete details, view the Settlement Agreement, available at 

www.XXXXXXXXXXXXXX.com, or call 1- - - . 

• The Court in charge of this case still has to decide whether to grant final approval of the 

Settlement. Payments and other identified benefits will only be made after the Court grants 

final approval of the Settlement and after any appeals are resolved. 
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WHAT THIS NOTICE CONTAINS 

 

BASIC INFORMATION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  PAGE 3 

1. Why is this Notice being provided? 

2. What is this lawsuit about? 

3. What is a class action? 

4. Why is there a Settlement? 

WHO IS INCLUDED IN THE SETTLEMENT?. . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . PAGE 3 

5. How do I know if I am part of the Settlement? 

6. Are there exceptions to being included in the Settlement? 

THE SETTLEMENT BENEFITS—WHAT YOU GET IF YOU QUALIFY . . . . . . . . . . . . . . . . . . .  PAGE 4 

7. What does the Settlement provide? 

8. What payments are available for Expense Reimbursement? 

9. What credit monitoring and identity theft protections are available? 

HOW TO GET BENEFITS—SUBMITTING A CLAIM FORM . . . . . . . . . . . . . . . . . . . . . . . . . . . . .PAGE 5 

10. How do I get benefits from the Settlement? 

11. How will claims be decided? 

12. When will I get my payment? 

REMAINING IN THE SETTLEMENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .PAGE 5 

13. Do I need to do anything to remain in the Settlement? 

14. What am I giving up as part of the Settlement? 

EXCLUDING YOURSELF FROM THE SETTLEMENT. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . PAGE 6 

15. If I exclude myself, can I still get payment from the Settlement? 

16. If I do not exclude myself, can I sue AspenPointe for the same thing later? 

17. How do I get out of the Settlement? 

THE LAWYERS REPRESENTING YOU . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .PAGE 6 

18. Do I have a lawyer in this case? 

19. How will Class Counsel be paid? 

OBJECTING TO THE SETTLEMENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . PAGE 6 

20. How do I tell the Court that I do not like the Settlement? 

21. What is the difference between objecting to and excluding myself from the Settlement? 

THE COURT’S FINAL FAIRNESS HEARING . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . PAGE 7 

22. When and where will the Court decide whether to approve the Settlement? 

23. Do I have to come to the Final Fairness Hearing? 

24. May I speak at the Final Fairness Hearing? 

IF YOU DO NOTHING . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . PAGE 8 

25. What happens if I do nothing? 



 

  

GETTING MORE INFORMATION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . PAGE 7 

26. Are more details about the Settlement available? 

27. How do I get more information? 

 



 

  

BASIC INFORMATION 

1. Why is this Notice being provided? 

 

The Court directed that this Notice be provided because you have a right to know about a proposed 

settlement that has been reached in this class action lawsuit and about all of your options before 

the Court decides whether to grant final approval of the Settlement. If the Court approves the 

Settlement, and after objections or appeals, if any, are resolved, the Settlement Administrator 

appointed by the Court will distribute the payments and other benefits the Settlement allows. This 

Notice explains the lawsuit, the Settlement, your legal rights, what payments and other benefits 

are available, who is eligible for them, and how to get them. 

The Court in charge of this case is the 4th District Court, County of El Paso, State of Colorado. The 

case is known as Hall et al. v. AspenPointe, Inc., Consolidated Case No. 2020CV32175 (the 

“Lawsuit”). The people who filed the Lawsuit are called the Plaintiffs and the entity they sued, 

AspenPointe, Inc., is called the Defendant. 

2. What is this lawsuit about? 

 

The Lawsuit claims Defendant was responsible for the Data Breach and currently asserts claims 

such as: negligence, breach of implied contract, and breach of fiduciary duty. The Lawsuit seeks, 

among other things, payment for persons who were injured by the Data Breach. 

Defendant has denied and continues to deny all of the claims made in the Lawsuit, as well as all 

charges of wrongdoing or liability against it. 

 

3. What is a class action? 

 

In a class action, one or more people called Class Representatives (in this case, Lennie Hall, Agnes 

Coursey, and Tammy Nichols) sue on behalf of people who have similar claims. Together, all 

these people are called a Class or Class members. One Court and one judge resolves the issues for 

all Class members, except for those who exclude themselves from the Settlement Class. 

4. Why is there a Settlement? 

 

The Court did not decide in favor of the Plaintiffs or Defendant. Instead, the parties negotiated a 

settlement that allows them to avoid the risks and costs of lengthy litigation and the uncertainty of 

a trial and appeals. It also allows Settlement Class members to obtain payments as specified and 

credit monitoring services without further delay. The Class Representatives and their attorneys 

think the Settlement is best for all Settlement Class members. This Settlement does not mean that 

Defendant did anything wrong. 



 

  

WHO IS INCLUDED IN THE SETTLEMENT? 

5. How do I know if I am part of the Settlement? 

 

You are part of this Settlement as a Settlement Class member if your full name and other personally 

identifiable information and/or protected health information was accessed during the Data Breach. 

6. Are there exceptions to being included in the Settlement? 

 

Yes. Specifically excluded from the Settlement Class are: (i) Defendant and its officers and 

directors; (ii) all Settlement Class Members who timely and validly request exclusion from the 

Settlement Class; (iii) the Judge assigned to evaluate the fairness of this settlement; and (iv) any 

other Person found by a court of competent jurisdiction to be guilty under criminal law of initiating, 

causing, aiding or abetting the criminal activity occurrence of the Data Breach or who pleads nolo 

contendere to any such charge. 

 

THE SETTLEMENT BENEFITS—WHAT YOU GET IF YOU QUALIFY 

7. What does the Settlement provide? 

 

 

Each Settlement Class Member can claim up to $500, in total for: (1) Ordinary Expense 

Reimbursements and (2) Lost Time (Question 8, below). Settlement Class Members can also claim 

up to an additional $4,500 in Extraordinary Expense Reimbursements (Question 8, below). You 

may submit a claim for either or both types of payments. To claim each type of payment, you must 

provide specified documentation with the Claim Form. 

Settlement Class Members can also make a claim for up to 24-months of credit monitoring and 

identity protection services (Question 9, below). 

Ordinary Expense Reimbursements, Lost Time, Extraordinary Expense Reimbursements, Credit 

Monitoring and the cost of Notice and Claims Administration combined are capped at $1,300,000. 

Should the valid claims and costs of administration total over $1,300,000, the awards to class 

members will be reduced on a pro rata basis.  

The Settlement also addresses remedial measures and security enhancements undertaken by 

Defendant and Defendant’s security obligations over a 24-month period. 

8. What payments are available for Expense Reimbursement? 

 

Class Members are eligible to receive reimbursement of up to $500 (in total) for the 

following attested to out-of-pocket expenses, as supported by documentation substantiating the 

full extent of the amount claimed and having resulted from the Data Breach including but not 

limited to: 



 

  

• bank fees,  

• long distance phone charges,  

• cell phone charges (only if charged by the minute),  

• data charges (only if charged based on the amount of data used),  

• postage  

• gasoline for local travel  

• reimbursement of fees for credit reports, credit monitoring, or other identity theft 

insurance products purchased between November 19, 2020 and the date of the close of 

the claims period. 

 

Included within the $500, Settlement Class Members may make a claim for up to four (4) 

hours of time spent dealing with the Data Breach, to be paid at $15 per hour. To receive payment, 

the time spent must be reasonably described and supported by an attestation.  Such time can 

include: 

• time spent dealing with replacement card issues, reversing fraudulent charges, 

rescheduling medical appointments and/or finding alternative medical care and 

treatment, retaking or submitting to medical tests, locating medical records, retracing 

medical history, and any other demonstrable form of disruption to medical care and 

treatment, but only if at least one full hour was spent. 

Settlement Class Members may also make a claim for up to $4,500 in Extraordinary 

Expense Reimbursement for actual documented losses fairly traceable to the Data Breach and 

meeting other requirements set forth in Settlement Agreement, which is available at INSERT.  

 

9. What credit monitoring and identity theft protections are available? 

 

Class Members who submit a valid claim are eligible to enroll in a total of 24-months of credit 

monitoring services through [INSERT SERVICE]. [NAME SERVICE] services include: 

[INSERT DESCRIPTION]. 

More details are provided in the Settlement Agreement, which is available at 

www.XXXXXXXXXXXXXX.com. 

HOW TO GET BENEFITS—SUBMITTING A CLAIM FORM 

10. How do I get benefits from the Settlement? 

 

To ask for a payment, you must complete and Submit a Claim Form. Claim Forms are available at 

www.XXXXXXXXXXXXXXX.com, or you may request one by mail by calling 1-XXX-XXX-

XXXX. Read the instructions carefully, fill out the Claim Form, and mail it postmarked no later 

than Month Day, 2022 to: 



 

  

AspenPointe Data Breach Claims Administrator 

PO Box XXXXX 

City, State zip code 

11. How will claims be decided? 

 

The Claims Administrator will initially decide whether the information provided on a Claim Form 

is complete and valid. The Claims Administrator may require additional information from any 

claimant. If the required information is not timely provided, the claim will be considered invalid 

and will not be paid. 

Additional information regarding the claims process can be found in Section V of the Settlement 

Agreement, available at [WEBSITE]. 

12. When will I get my payment? 

 

The Court will hold a Final Fairness Hearing at __:_0 _.m. on Month ____, 2022 to decide whether 

to approve the Settlement. If the Court approves the Settlement, there may be appeals. It is always 

uncertain whether appeals can be resolved favorably, and resolving them can take time. It also 

takes time for all the Claim Forms to be processed, depending on the number of claims submitted 

and whether appeals are filed. Please be patient. 

REMAINING IN THE SETTLEMENT 

13. Do I need to do anything to remain in the Settlement? 

 

You do not have to do anything to remain in the Settlement, but if you want to qualify for a payment 

or credit monitoring services you must submit a valid Claim Form postmarked by Month Day, 

2022. 

14. What am I giving up as part of the Settlement? 

 

If the Settlement becomes final, you will give up your right to sue AspenPointe for the claims 

being resolved by this Settlement. The specific claims you are giving up against AspenPointe are 

described in Section XIV of the Settlement Agreement. You will be “releasing” AspenPointe and 

all related people or entities as described in Paragraph 10.bb of the Settlement Agreement. The 

Settlement Agreement is available at www.XXXXXXXXXXXXX.com. 

The Settlement Agreement describes the released claims with specific descriptions, so read it 

carefully. If you have any questions about what this means you can talk to the law firms listed in 

Question 18 for free or you can, of course, talk to your own lawyer at your own expense. 

EXCLUDING YOURSELF FROM THE SETTLEMENT 

If you do not want a payment from this Settlement, but you want to keep the right to sue 

AspenPointe about issues in the Litigation, then you must take steps to get out of the Settlement 



 

  

Class. This is called excluding yourself from – or is sometimes referred to as “opting out” of – the 

Settlement Class. 

15. If I exclude myself can I still get payment or credit monitoring from the 

Settlement? 

 

No. If you exclude yourself from the Settlement, you will not be entitled to any benefits of the 

Settlement, but you will not be bound by any judgment in this case. 

16. If I do not exclude myself can I sue AspenPointe for the same thing later? 

 

No. Unless you exclude yourself from the Settlement, you give up any right to sue AspenPointe 

for the claims that this Settlement resolves. You must exclude yourself from the Settlement Class 

to start your own lawsuit or to be part of any different lawsuit relating to the claims in this case. If 

you exclude yourself, do not submit a Claim Form to ask for a payment or other benefits. 

17. How do I get out of the Settlement? 

 

To exclude yourself from the Settlement, you must send a letter by mail stating that you want to 

be excluded from the Settlement in Hall v. AspenPointe, Inc., Consolidated Case No. 

2020CV32175. Your letter must also include your name, address, telephone number and signature. 

You must mail your exclusion request postmarked no later than Month Day, 2022 to: 

AspenPointe Data Breach Settlement Administrator 

P.O. Box _______ 

[City] [ST] _______ - _____ 

THE LAWYERS REPRESENTING YOU 

18. Do I have a lawyer in this case? 

 

Yes. The Court appointed Todd S. Garber, of Finkelstein, Blankinship, Frei-Pearson & Garber, 

LLP located at One North Broadway, Suite 900, White Plains, New York 10601; Rick D. Bailey 

of the Law Office of Rick D. Bailey, located at 1085 Lafayette St., Ste 702, Denver, Colorado, 

80218; Gary E. Mason of Mason LLP, located at 5101 Wisconsin Ave., NW, Ste 305, Washington, 

District of Colombia, 20016; William H. Anderson of Handley Farah & Anderson PLLC, located 

at 4730 Table Mesa Drive, Suite G-200, Boulder, Colorado 80305; and Seth A. Meyer and Alex 

J. Dravillas of Keller Lenkner LLC, located at 150 N. Riverside Plaza, Suite 4100, Chicago, Illinois 

60606, to represent you and other Settlement Class members. These lawyers are called Class 

Counsel. You will not be charged for these lawyers. If you want to be represented by your own 

lawyer, you may hire one at your own expense. 

19. How will Class Counsel be paid? 

 



 

  

If the Settlement is approved and becomes final, Class Counsel will ask the Court to award 

attorneys’ fees and litigation costs in the amount of $412,500. Class Counsel will also request 

approval of a service award of $2,500 for each of the three Class Representatives. If approved, 

these amounts, as well as the costs of notice and settlement administration, will be paid separately 

by Defendant and will not reduce the amount of total payments available to Settlement Class 

members. 

OBJECTING TO THE SETTLEMENT 

You can tell the Court that you do not agree with the Settlement or some part of it. 

20. How do I tell the Court that I do not like the Settlement? 

 

If you are a Settlement Class member, you can object to the Settlement if you do not like it or a 

portion of it. You can give reasons why you think the Court should not approve the Settlement. 

The Court will consider your views before making a decision. To object, you must file with the 

Court and mail copies to Class Counsel and Defendant’s Counsel a written notice stating that you 

object to the Settlement in Hall v. AspenPointe, Inc., Consolidated Case No. 2020CV32175. 

Your objection must: 

(i)  set forth the Settlement Class Member’s full name, address, telephone number and 

original signature;  

(ii)  state that the Settlement Class Member objects to the Settlement, in whole or in 

part;  

(iii)  set forth a statement of the legal and factual basis for the Objection; and  

(iv)  provide copies of any documents that the Settlement Class Member wishes to 

submit in support of his/her position.  

Your objection must be filed with the Clerk of the District Court, County of El Paso, State of 

Colorado, 270 S. Tejon Street, Colorado Springs, Colorado 80903 or mailed or hand delivered to 

Class Counsel and Defendant’s Counsel at the addresses below no later than Month Day, 2022. 

 

CLASS COUNSEL ASPENPOINTE’S COUNSEL 

 

Todd S. Garber  

Finkelstein, Blankinship, Frei-Pearson & 

Garber, LLP  

One North Broadway, Suite 900,  

White Plains, New York 10601 

 

Rick D. Bailey  

Law Office of Rick D. Bailey 

 

Christopher H. Wood 

Arthur Biller 

Lewis Brisbois Bisgaard & Smith LLP 

1700 Lincoln Street, Suite 4000 

Denver, CO 80203 



 

  

1085 Lafayette St., Ste 702,  

Denver, Colorado, 80218;  

 

Gary E. Mason  

Mason LLP 

5101 Wisconsin Ave., NW, Ste 305, 

Washington, District of Colombia, 20016  

 

William H. Anderson  

Handley Farah & Anderson PLLC 

 4730 Table Mesa Drive, Suite G-200, 

Boulder, Colorado 80305 

 

 Seth A. Meyer and Alex J. Dravillas Keller 

Lenkner LLC 

 150 N. Riverside Plaza, Suite 4100, Chicago, 

Illinois 60606 

 

 

 

21. What is the difference between objecting to and excluding myself from the 

Settlement? 

 

Objecting is telling the Court that you do not like something about the Settlement. Excluding 

yourself is telling the Court that you do not want to be part of the Class in this Settlement. If you 

exclude yourself from the Settlement, you have no basis to object or submit a Claim Form because 

the Settlement no longer affects you. 

THE COURT’S FINAL FAIRNESS HEARING 

The Court will hold a hearing to decide whether to approve the Settlement. You may attend and 

you may ask to speak, but you do not have to. You cannot speak at the hearing if you exclude 

yourself from the Settlement. 

22. When and where will the Court decide whether to approve the Settlement? 

 

The Court will hold a Final Fairness Hearing at :_0 _.m. on Month Day, 2022, in the 4th District 

Court, County of El Paso, State of Colorado, 270 S Tejon Street, Colorado Springs, Colorado 

80903. At this hearing, the Court will consider whether the Settlement is fair, reasonable, and 

adequate. The Court will take into consideration any properly-filed written objections and may 

also listen to people who have asked to speak at the hearing (see Question 20). The Court will also 

decide whether to approve fees and costs to Class Counsel, and the service award to the Class 

Representatives. 



 

  

23. Do I have to come to the Final Fairness Hearing? 

 

No. Class Counsel will answer any questions the Court may have. However, you are welcome to 

attend at your own expense. If you file an objection, you do not have to come to Court to talk about 

it. You may also hire your own lawyer to attend, at your own expense, but you are not required to 

do so. 

24. May I speak at the Final Fairness Hearing? 

 

Yes, you may ask the Court for permission to speak at the Final Fairness Hearing. To do so, you 

must follow the instructions provided in Question 20 above. You cannot speak at the hearing if 

you exclude yourself from the Settlement. 

IF YOU DO NOTHING 

25. What happens if I do nothing? 

 

If you do nothing, you will not receive any compensation from this Settlement. If the Court 

approves the Settlement, you will be bound by the Settlement Agreement and the Release. This 

means you will not be able to start a lawsuit, continue with a lawsuit, or be part of any other lawsuit 

against Defendant or related parties about the issues involved in the Lawsuit, resolved by this 

Settlement, and released by the Settlement Agreement. 

GETTING MORE INFORMATION 

26. Are more details about the Settlement available? 

 

Yes. This Notice summarizes the proposed Settlement. More details are in the Settlement 

Agreement, which is available at www.XXXXXXXXXXX.com, or by writing to the AspenPointe 

Data Breach Settlement Administrator, P.O. Box , [City] [ST] _________- _________. 

27. How do I get more information? 

 

Go to www.XXXXXXXXXXXXX.com, call 1 _________, or write to the AspenPointe Data Breach 

Settlement Administrator, P.O. Box _________, [City] [ST] _________- _________. 

Please do not call the Court or the Clerk of the Court for additional information. 

They cannot answer any questions regarding the Settlement or the Lawsuit 
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IF YOU WERE NOTIFIED BY ASPENPOINTE REGARDING A SEPTEMBER 2020 DATA 

BREACH, YOU MAY BE ELIGIBLE FOR PAYMENT AND CREDIT MONITORING 

SERVICES FROM A CLASS ACTION SETTLEMENT. 

 
Si desea recibir esta notificación en español, llámenos o visite nuestra página web. 

A settlement has been reached in a class action lawsuit against AspenPointe, Inc. (N.K.A. Diversus Health Inc.) 

(“Defendant”) relating to a cyberattack against Defendant’s computer systems that occurred between September 12th and 

22nd 2020 (the “Data Breach”). The computer systems possibly affected by the Data Breach potentially contained personal 
and protected health information of certain individuals. The Plaintiffs claim that Defendant was responsible for the Data 

Breach and assert claims such as negligence, breach of implied contract, and breach of fiduciary duty. Defendant denies all 

of the claims. 

WHO IS INCLUDED? Defendant’s records show that your personal identifying and/or private health information may have 

been affected by the Data Breach, therefore, you are included in this Settlement as a “Settlement Class Member.” 

SETTLEMENT BENEFITS. The Settlement provides for $1,300,000 in monetary relief and other benefits including: 1) 

reimbursement of up to $500 for ordinary out-of-pocket expenses and lost time that resulted from the Data Breach; 2) 
reimbursement of up to $4,500 for extraordinary expenses resulting from the Data Breach; 3) up to 24-months of credit 

monitoring and identity protection services; and 4) equitable relief in the form of data security enhancements to be 

implemented by Defendant.  

THE ONLY WAY TO RECEIVE A MONETARY BENEFIT OR CREDIT MONITORING IS TO FILE A CLAIM. To get a Claim Form, 

visit the website www.xxxxxxxxxxxxxx.com, or call 1-XXX- XXX-XXXX. The claim deadline is Month Day, 2022. 

OTHER OPTIONS. If you do nothing, you will remain in the class, you will not be eligible for benefits, and you will be bound 

by the decisions of the Court and give up your rights to sue Defendant for the claims resolved by this Settlement. If you do 
not want to be legally bound by the Settlement, you must exclude yourself by Month Day, 2022. If you stay in the 

Settlement, you may object to it by Month Day, 2022. A more detailed notice is available to explain how to exclude yourself 

or object. Please visit the website or call 1-XXX-XXX-XXXX for a copy of the more detailed notice. On Month Day, 2022, 
the Court will hold a Fairness Hearing to determine whether to approve the Settlement, Class Counsel’s request for attorneys’ 

fees and litigation expenses of $412,500, and a service award of $2,500 for each of the three Representative Plaintiffs. The 

Motion for attorneys’ fees will be posted on the website after it is filed. You or your own lawyer, if you have one, may ask 
to appear and speak at the hearing at your own cost, but you do not have to. This is only a summary. For more information, 

call or visit the website below. 

www.XXXXXXXXX.com 1-XXX-XXX-XXXX 
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CLAIM FORM 

This claim form should be filled out online or submitted by mail if you received a notification from AspenPointe, Inc. 
(N.K.A. Diversus Health Inc.) (“Defendant”) relating to a cyberattack against Defendant’s computer systems that 
occurred in September 2020 (the “Data Breach”), and you had expenses or lost time spent dealing with the Data 
Breach, or you wish to claim credit monitoring and identity protection services to be paid for by Defendant. You may 
get a check if you fill out this claim form, if the settlement is approved, and if you are found to be eligible for a payment. 

The settlement notice describes your legal rights and options. Please visit the official settlement administration website, 
www.__________.com, or call 1- __________ for more information. 

If you wish to submit a claim for a settlement payment, you need to provide the information requested below. Please 
print clearly in blue or black ink. This claim form must be mailed and postmarked by __________, 2022. 

 CLASS MEMBER INFORMATION. 

Name (REQUIRED):   

 

Number and Street (REQUIRED) 

 

City (REQUIRED) State (REQUIRED) Zip Code (REQUIRED) 

Telephone Number (REQUIRED):  (     )  Email Address (optional)   

 
 PAYMENT ELIGIBILITY INFORMATION. 

Please review the notice and section IV of the Settlement Agreement (available at www.__________.com) for more 
information on who is eligible for a payment and the nature of the expenses or losses that can be claimed. 

Please provide as much information as you can to help us figure out if you are entitled to a settlement payment. 

PLEASE PROVIDE THE INFORMATION LISTED BELOW: 

Check the box for each category of benefits you would like to claim. Categories include: reimbursement of out-of-pocket 
expenses and lost time spent as a result of the Data Incident (up to a maximum of $500.00), reimbursement of 
extraordinary expenses incurred as a result of the Data Incident (up to a maximum of $4,500), and up to 24-months of 
credit monitoring and identity protection services to be paid for by Defendant. Please be sure to fill in the total amount 
you are claiming for each category and to attach documentation of the charges as described in bold type (if you are 
asked to provide account statements as part of proof required for any part of your claim, you may mark out any unrelated 
transactions, account numbers, or personal information (other than name) if you wish). 

a. Ordinary Out-of-Pocket Expenses Resulting from the Data Breach: 

 ______ I incurred unreimbursed charges as a result of the Data Breach. 

Examples - unreimbursed losses relating to fraud or identity theft; professional fees 
including attorneys’ fees, accountants’ fees and fees for credit repair services; costs 
associated with freezing or unfreezing credit with any credit reporting agency; credit 
monitoring costs that were incurred on or after November 19, 2020 through [INSERT CLAIM 
DEADLINE]; and miscellaneous expenses such as notary, fax, postage, copying, mileage, 
long-distance telephone charges, and data charges (only if charged based on the amount 
of data used) that were incurred on or after September 12, 2020, through [INSERT CLAIM 
DEADLINE]. 

Total amount for this category $ __________ 
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Describe each ordinary expense(s) below, including the date on which an expense was 
incurred and its relation to the Data Incident. 

___________________________________________________________________
___________________________________________________________________
___________________________________________________________________
___________________________________________________________________ 

Documentation of out-of-pocket expenses is required. 

If you are seeking reimbursement for fees, expenses, or charges, you MUST attach a 
copy of a statement from the company that charged you, or a receipt for the amount 
you incurred. 

If you are seeking reimbursement for credit reports, credit monitoring, or other 
identity theft insurance product purchased between November 19, 2020, through 
[INSERT CLAIM DEADLINE, you MUST attach a copy of a receipt or other proof of 
purchase for each credit report or product purchased. (Note: By claiming 
reimbursement in this category, you certify that you purchased the credit monitoring or 
identity theft insurance product because of the Data Breach and not for any other purpose). 

Supporting documentation must be provided. You may mark out any transactions, account 
numbers, or personal information (other than name) that are not relevant to your claim 
before sending in the documentation. 

b. Extraordinary Expenses Resulting from the Data Breach 

  ______ I incurred extraordinary expenses as a result of the Data Breach. 

Total amount for this category $ __________ 

•     Check this box to confirm that you have exhausted all applicable insurance policies,              
including credit monitoring insurance and identity theft insurance. 

Describe each extraordinary expense(s) below, including the date on which an expense 
was incurred and its relation to the Data Incident. 

___________________________________________________________________
___________________________________________________________________
___________________________________________________________________
___________________________________________________________________ 

Documentation of the extraordinary loss is REQUIRED. The loss must be an actual, 
documented, and unreimbursed monetary loss, fairly traceable to the Data Breach, 
must have occurred between September 12, 2020 and the [insert claims deadline] and 
must not already be covered by the ordinary reimbursement category. 

  You may mark out any transactions, account numbers, or personal information (other than 
name) that are not relevant to your claim before sending in the documentation. 

 

c. Between one and four hours of documented time spent dealing with the Data Breach 

  ______ I certify that I spent time dealing with the effects of the Data Breach. 

Examples – You spent at least one full hour calling customer service lines, writing 
letters or emails, or on the Internet in order to get fraudulent charges reversed or 
in updating automatic payment programs because of the Data Breach. You spent 
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at least one full hour rescheduling medical appointments and/or finding alternative 
medical care and treatment, retaking or submitting to medical tests, locating 
medical records, retracing medical history as a result of the Data Incident.  

I certify that I spent the following amount of time in response to the Data Breach: 

____ 1 hour  ____ 2 hours  ____ 3 hours    ______ 4 hours 

   Provide a brief description of each activity completed during the above-described time: 

   _______________________________________________________________________ 

   _______________________________________________________________________ 

   _______________________________________________________________________ 

  d. Claim up to 24-months of credit monitoring and identity protection services.  

______  I would like to claim up to 24--months of credit monitoring and identity protection 
services.  

The Settlement requires Defendant to provide up to 24-months of credit monitoring 
and identity protection services for Settlement Class Members that submit timely 
and valid claims.  

 SIGN AND DATE YOUR CLAIM FORM. 

I declare under penalty of perjury under the laws of the United States, the laws of Colorado, and the laws of 
my State of residence that the information supplied in this claim form by the undersigned is true and correct, 
and that this form was executed on the date set forth below. 

I understand that I may be asked to provide supplemental information by the Settlement Administrator before 
my claim will be considered complete and valid. 

  
Signature 

  
Print Name 

 / /  
Month/Day/Year 

 
 MAIL YOUR CLAIM FORM, OR SUBMIT YOUR CLAIM FORM ONLINE. 

This claim form must be: 

Postmarked by __________, 2022 and mailed to: _________________, c/o __________; OR 

Emailed by midnight on ____________, 2022 to:___________________; OR 

Submitted through the Settlement Website by midnight on ______________, 2022 at: ______________. 
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4th DISTRICT COURT, COUNTY OF EL PASO,  

STATE OF COLORADO  

 Court Address:  270 S Tejon St   

                           Colorado Springs, Colorado 80903   

_______________________________________________  

  LENNIE HALL, AGNES COURSEY AND TAMMY 

NICHOLS,  

Individually and On Behalf of All Others Similarly Situated,  

  

             Plaintiff, v.  

  

ASPENPOINTE, INC., a Colorado non-profit  

Corporation,  

  

            Defendant.   

  

  

    

  

  

  

  

  

         

COURT USE     

ONLY 

ATTORNEYS FOR PLAINTIFFS:  

Rick D. Bailey, Esq.   

Atty. Reg. #26554  

Law Office of Rick D. Bailey, Esq.  

1085 Lafayette St., Ste 702  

Denver, Colorado 80218  

Phone: (720) 676-6023  

rick@rickbaileylaw.com  

  

MASON LLP  

Gary E. Mason (pro hac vice)  

5101 Wisconsin Ave., NW, Ste. 305  

Washington, DC 20016  

Phone: 202.640.1160 Fax: 

202.429.2294 

gmason@masonllp.com   

 

 

FINKELSTEIN BLANKINSHIP FREI-PEARSON  

& GARBER, LLP 

Todd Garber (pro hac vice) 

One North Broadway, Suite 900 

White Plains, New York 10601 

Phone: 914.298.3281 

Fax: 914.824.1561 

tgarber@fbfglaw.com 

 

KELLER LENKNER LLC 

Seth A. Meyer (pro hac vice) 

Alex J. Dravillas (pro hac vice) 

  

  

  

Consolidated Case 

Case Number: 2020CV32175 
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150 N. Riverside Plaza, Suite 4100 

Chicago, Illinois 60606 

Phone: 312.741.5220 

sam@kellerlenkner.com 

ajd@kellerlenkner.com 

 

[PROPOSED] ORDER GRANTING  

PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 

 

 

 

This matter came before the Court on Plaintiffs’ Motion for Preliminary Approval of Class 

Settlement Agreement. Plaintiffs Lennie Hall, Agnes Coursey, and Tammy Nichols (“Plaintiffs” 

or “Representative Plaintiffs”), individually and on behalf of the proposed Settlement Class, and 

Defendant AspenPointe, Inc. (N.K.A. Diversus Health Inc.) (“Defendant”), have entered into a 

Settlement Agreement (the “Settlement Agreement”) that settles the above-captioned litigation. 

Between approximately September 12, 2020 and September 22, 2020, Defendant was the 

victim of a data security incident in which an unauthorized third-party illegally accessed 

Defendant’s computer systems and data, resulting in that third party’s access to personal 

information belonging to Plaintiffs and members of the Settlement Class (hereafter the “Data 

Breach”).  In total, approximately 275,000 individuals’ data was potentially impacted by the Data 

Breach.  

On December 11, 2020, Plaintiffs Lennie Hall and Tammy Nichols filed their original class 

action against Defendant in the 4th District Court for the County of El Paso. On December 17, 

2020, Plaintiff Agnes Coursey filed a similar action. On February 5, 2021, Plaintiffs Hall, Nichols, 

and Coursey moved to consolidate their actions: the Court granted the motion on February 5, 2021. 

The Consolidated Class Action Complaint (“CCAC”), filed on April 8, 2021 on behalf of Plaintiffs 
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by interim class counsel alleged eight causes of action, three of which survived Defendant’s motion 

to dismiss in full: (1) negligence; (2) breach of implied contract; (3) and breach of fiduciary duty.  

From August 2021 through February 2022, the Parties, through Class Counsel and 

Defendant’s counsel, engaged in extensive arm’s length negotiations concerning a possible 

settlement of the claims asserted in the CCAC. On or about February 10, 2022, the Parties executed 

a confidential term sheet outlining the central terms of the Settlement Agreement, which itself was 

finalized and executed on or about July 1, 2022. 

The Settlement Agreement is the result of the settlement discussions and is intended to 

memorialize and supersede the terms set forth in the Settlement Term Sheet. The Parties have 

agreed to settle this action, pursuant to the terms of the Settlement Agreement, and subject to the 

approval and determination of the Court as to the fairness, reasonableness, and adequacy of the 

Settlement which, if approved, will result in dismissal of this action with prejudice. 

Plaintiffs and Class Counsel, on behalf of the Settlement Class, have concluded based upon 

their investigation, and taking into account the contested issues involved, the expense and time 

necessary to prosecute the Action through trial, the risks and costs associated with further 

prosecution of the Action, the uncertainties of complex litigation, the desired outcome from 

continued litigation, and the substantial benefits to be received pursuant to this Settlement 

Agreement, that a settlement with Defendant on the terms set forth herein is fair and reasonable 

and in the best interest of Plaintiffs and the Settlement Class.  Plaintiffs and Class Counsel believe 

that the Settlement confers substantial benefits upon the Settlement Class. 
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Having reviewed the Settlement Agreement, including the exhibits attached thereto, and 

all prior proceedings herein, and for good cause shown, it is hereby ORDERED that Plaintiffs’ 

Unopposed Motion for Preliminary Approval is granted as set forth herein.1  

1. Class Certification for Settlement Purposes Only. For settlement purposes only 

and pursuant to Colorado Rule of Civil Procedure 23, the Court provisionally certifies a Settlement 

Class in this matter defined as follows: 

Settlement Class 

All persons whose full name and other personally identifiable information and/or protected 

health information was accessed during the Data Breach that occurred between September 

12, 2020 and September 22, 2020. 

 

The Settlement Class specifically excludes: (i) Defendant’s officers and directors; (ii) all 

Settlement Class Members who timely and validly request exclusion from the Settlement Class; 

(iii) the Judge assigned to evaluate the fairness of this settlement; and (iv) any other Person found 

by a court of competent jurisdiction to be guilty under criminal law of initiating, causing, aiding 

or abetting the criminal activity occurrence of the Data Incident or who pleads nolo contendere to 

any such charge. The Settlement Class includes approximately 275,000 people. 

The Court provisionally finds, for settlement purposes only, that: (a) the Settlement Class 

is so numerous that joinder of all Settlement Class Members would be impracticable; (b) there are 

questions of law and fact common to the Settlement Class; (c) the claims and defenses of the 

Settlement Class Representatives are typical of the claims and defenses of the Settlement Class 

Members; (d) the Settlement Class Representatives and Settlement Class Counsel will fairly and 

adequately protect the interests of the Settlement Class as the Settlement Class Representatives 

 
1 Unless otherwise indicated, capitalized terms used herein have the same meaning as in the 

Settlement Agreement. 
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have no interest antagonistic to or in conflict with the Settlement Class and have retained 

experienced and competent counsel to prosecute this matter on behalf of the Settlement Class; (e) 

questions of law or fact common to Settlement Class Members predominate over any questions 

affecting only individual members; and (f) a class action and class settlement is superior to other 

methods available for a fair and efficient resolution of this controversy. 

2. Settlement Class Representatives and Settlement Class Counsel. 

Plaintiffs Lennie Hall, Tammy Nichols, and Agnes Coursey are hereby provisionally 

designated and appointed the Settlement Class Representatives. The Court provisionally finds that 

the Settlement Class Representatives are similarly situated to absent Class Members and therefore 

typical of the Class and that they will be adequate Settlement Class Representatives. 

The Court finds that the following counsel are experienced and adequate counsel and are 

hereby provisionally designated as Settlement Class Counsel: Todd S. Garber, of Finkelstein, 

Blankinship, Frei-Pearson & Garber, LLP located at One North Broadway, Suite 900, White 

Plains, New York 10601; Rick D. Bailey of the Law Office of Rick D. Bailey, located at 1085 

Lafayette St., Ste 702, Denver, Colorado, 80218; Gary E. Mason of Mason LLP, located at 5101 

Wisconsin Ave., NW, Ste 305, Washington, District of Colombia, 20016; William H. Anderson 

of Handley Farah & Anderson PLLC, located at 4730 Table Mesa Drive, Suite G-200, Boulder, 

Colorado 80305; and Seth A. Meyer and Alex J. Dravillas of Keller Lenkner LLC, located at 150 

N. Riverside Plaza, Suite 4100, Chicago, Illinois 60606. 

3. Preliminary Settlement Approval. Upon preliminary review, the Court 

concludes and finds that the proposed Settlement is fair, reasonable, and adequate to warrant 

providing Notice of the Settlement to the Settlement Class and accordingly is preliminarily 

approved. 
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4. Jurisdiction. The Court concludes that it has subject matter jurisdiction and 

personal jurisdiction over the Parties before it for the purposes of the Settlement. Additionally, 

venue is proper in this District pursuant to Colo. R. Civ. P. 98(c). 

5. Final Approval Hearing. A Final Approval Hearing shall be held on _______ at 

___:_0 _.m. on Month , 2022, in the 4th District Court for El Paso County, 270 S Tejon Street, 

Colorado Springs, Colorado 80903, to determine, among other things, whether: (a) this matter 

should be finally certified as a class action for settlement purposes pursuant to Colorado Rule of 

Civil Procedure  23(b)(3); (b) the  Settlement should be finally approved as fair, reasonable, and 

adequate pursuant to Colorado Rule of Civil Procedure 23(e); (c) the action should be dismissed 

with prejudice pursuant to the terms of the Settlement Agreement; (d) Settlement Class Members 

should be bound by the releases set forth in the Settlement Agreement; (e) the motion of 

Settlement Class Counsel for an award of attorneys’ fees, costs, and expenses (the “Fee Request”) 

should be approved; and (f) the motion of the Settlement Class Representatives for Service 

Award (the “Service Award Request”) should be approved. Plaintiffs’ Motion for Attorneys’ 

Fees, Costs, and Plaintiffs’ Service Award shall be filed at least 14-days prior to Settlement Class 

Members’ deadline to object or opt-out of the Settlement. Plaintiffs’ Motion for Final Approval of 

the Settlement, Service Award Request, and Fee Request shall be filed with the Court at least 30 

Days prior to the Final Approval Hearing. By no later than 14 Days prior to the Final Approval 

Hearing, the Parties shall file responses, if any, to any objections, and any replies in support of 

final approval of the Settlement and/or the Service Award Request and Fee Request. 

6. Administration. The Court appoints Angeion Group LLC as the Settlement 

Administrator, with responsibility for class notice and claims administration and to fulfill the 

duties of the Settlement Administrator set forth in the Settlement Agreement. Defendant shall pay 
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all agreed upon costs and expenses associated with providing notice to Settlement Class Members 

including, but not limited to, the Settlement Administrator’s fees, as well as the costs associated 

with administration of the Settlement. 

7. Notice to the Class. The proposed Notice Program set forth in the Settlement 

Agreement, and the Claim Form, Short-Form Notice, and Long-Form Notice attached to the 

Settlement Agreement as Exhibits 1-3 satisfy the requirements of Colorado Rule of Civil 

Procedure 23(e), provide the best notice practicable under the circumstances, and are hereby 

approved. Non-material modifications to these Exhibits may be made without further order of the 

Court. The Settlement Administrator is directed to carry out the Notice Program in conformance 

with the Settlement Agreement. 

Within 21 days from the date of this Order (the “Notice Deadline”), the Settlement 

Administrator shall complete the Notice Program in the manner set forth in Section 3 of the 

Settlement Agreement. 

8. Findings and Conclusions Concerning Notice. The Court finds that the form, 

content, and method of giving notice to the Settlement Class as described in Paragraph 7 of this 

Order and Section VI of the Settlement Agreement (including the exhibits thereto): (a) will 

constitute the best practicable notice to the Settlement Class; (b) are reasonably calculated to apprise 

Settlement Class Members of the pendency of the action, the terms of the proposed Settlement, 

and their rights under the proposed Settlement, including but not limited to their rights to object 

to or exclude themselves from the proposed Settlement and other rights under the terms of 

the Settlement Agreement; (c) are reasonable and constitute due, adequate, and sufficient notice 

to all Class Members and other persons entitled to receive notice; and (d) the Court concludes 

that the Notice Program meets all applicable requirements of law, including Colorado Rule of Civil 
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Procedure Rule 23, and the Due Process Clause(s) of the United States Constitution.  The Court 

further finds that the Notice is written in plain language, uses simple terminology, and is designed 

to be readily understandable by Class Members. 

9. Exclusion from Class. Any Settlement Class Member who wishes to be excluded 

from the Settlement Class must mail a written notification of the intent to exclude himself or herself 

from the Settlement Class to the Settlement Administrator at the address provided in the Notice, 

postmarked no later than 75 Days from the date Postcard Notice is Mailed (the “Opt-Out 

Period”). The written notification must include the individual’s full name, address, and telephone 

number; an unequivocal statement that he or she wants to be excluded from the Settlement Class; 

and the original signature of the individual or a person previously authorized by law, to act on 

behalf of the individual with respect to the claims asserted in this Action. 

The Settlement Administrator shall provide the Parties with copies of all completed opt-

out notifications, and a final list of all who have timely and validly excluded themselves from the 

Settlement Class, which Settlement Class Counsel may move to file under seal with the Court no 

later than 10 Days prior to the Final Approval Hearing. 

Any Settlement Class Member who does not timely and validly exclude herself or himself 

from the Settlement shall be bound by the terms of the Settlement Agreement. If Final Order and 

Judgment is entered, any Settlement Class Member who has not submitted a timely, valid written 

notice of exclusion from the Settlement Class shall be bound by all proceedings, orders, and 

judgments in this matter, including but not limited to the Release set forth in the Final Order and 

Judgment, including Settlement Class Members who have previously initiated or who 

subsequently initiate any litigation against any or all of the Released Persons relating to the claims 

and transactions released in the Settlement Agreement. All Settlement Class Members who submit 
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valid and timely notices of exclusion from the Settlement Class shall not be entitled to receive any 

benefits of the Settlement. 

10. Objections and Appearances. A Settlement Class Member who complies with the 

requirements of this paragraph may object to the Settlement, the Service Award Request, or the 

Fee Request. 

No Settlement Class Member shall be heard, and no papers, briefs, pleadings, or other 

documents submitted by any Settlement Class Member shall be received and considered by the 

Court, unless the objection is (a) filed with the Court by the Objection Date; or (b) mailed first-

class postage prepaid to Plaintiffs’ Counsel and Defendant’s Counsel at the addresses listed in the 

Notice, and postmarked by no later than the Objection Date, as specified in the Notice. For an 

objection to be considered by the Court, the objection must also include all of the information set 

forth in Section VII of the Settlement Agreement, which is as follows: 

(a)  the objector’s full name, address, telephone number, and e-mail address (if 

any);  

(b)  the Settlement Class Member’s original signature;  

(c) state that the Settlement Class Member objects to the Settlement, in whole 

or in part;  

(d) set forth a statement of the legal and factual basis for the Objection; and  

(e) provide copies of any documents that the Settlement Class Member wishes 

to submit in support of his/her position. 

Any Settlement Class Member who fails to comply with the provisions in this Paragraph 

may waive and forfeit any and all rights he or she may have to object, and shall be bound by all 

the terms of the Settlement Agreement, this Order, and by all proceedings, orders, and judgments 
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in this matter, including, but not limited to, the release in the Settlement Agreement if Final Order 

and Judgment is entered. 

Any Settlement Class Member, including a Settlement Class Member who files and serves 

a written objection, as described above, may appear at the Final Approval Hearing, either in person 

or through counsel hired at the Settlement Class Member’s expense, to object to or comment on 

the fairness, reasonableness, or adequacy of the Settlement, the Service Award Request, or the Fee 

Request. If an objecting Settlement Class Member intends to appear at the Final Approval Hearing, 

either with or without counsel, he or she must also file a notice of appearance with the Court (as 

well as serve on Settlement Class Counsel and Defendants’ Counsel) by the Objection Date. If the 

objecting Settlement Class Member intends to appear at the Final Approval Hearing through 

counsel, he or she must also identify the attorney(s) representing the objecting Settlement Class 

Member who will appear at the Final Approval Hearing and include the attorney(s) name, address, 

phone number, e-mail address, state bar(s) to which counsel is admitted, as well as associated state 

bar numbers, and a list identifying all objections such counsel has filed to class action settlements 

in the past three (3) years, the results of each objection, any court opinions ruling on the objections, 

and any sanctions issued by a court in connection with objections filed by such attorney. If the 

objecting Settlement Class Member intends to request the Court for permission to call witnesses 

at the Final Approval Hearing, the objecting Settlement Class Member must provide a list of any 

such witnesses together with a brief summary of each witness’s expected testimony at least sixty 

(60) Days before the Final Approval Hearing. 

If Final Order and Judgment is entered, any Settlement Class Member who fails to object 

in the manner prescribed herein shall be deemed to have waived his or her objections and shall be 

forever barred from making any such objections in this action or in any other proceeding or from 
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challenging or opposing, or seeking to reverse, vacate, or modify any approval of the Settlement 

Agreement, the Service Award Request, or the Fee Request. 

11. Claims Process and Distribution and Allocation Plan. Settlement Class 

Representatives and Defendant have created a process for assessing and determining the validity 

and value of claims and a payment methodology to Settlement Class Members who submit a 

timely, valid Claim Form. The Court preliminarily approves the plan for remuneration described 

in Section V of the Settlement Agreement and directs that the Settlement Administrator effectuate 

the distribution of Settlement consideration according to the terms of the Settlement Agreement, 

should the Settlement be finally approved. 

Settlement Class Members who qualify for and wish to submit a Claim Form shall do so 

in accordance with the requirements and procedures specified in the Notice and the Claim Form. 

If Final Order and Judgment is entered, all Settlement Class Members who qualify for any benefit 

under the Settlement but fail to submit a claim in accordance with the requirements and procedures 

specified in the Notice and the Claim Form shall be forever barred from receiving any such benefit, 

but will in all other respects be subject to and bound by the provisions in the Settlement Agreement, 

the Release included in that Settlement Agreement, and the Final Order and Judgment. 

12. Termination of Settlement. This Order shall become null and void and shall be 

without prejudice to the rights of the Parties, all of whom shall be restored to their respective 

positions existing as of the date of the execution of the Settlement Agreement if the Settlement is 

not finally approved by the Court or is terminated in accordance with the Settlement Agreement. 

In such event, the Settlement and Settlement Agreement shall become null and void and be of no 

further force and effect, and neither the Settlement Agreement nor the Court’s orders, including 

this Order, relating to the Settlement shall be used or referred to for any purpose whatsoever. 
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13. Use of Order. This Order shall be of no force or effect if Final Order and Judgment 

is not entered or there is no Effective Date and shall not be construed or used as an admission, 

concession, or declaration by or against Defendant of any fault, wrongdoing, breach, liability, or 

the certifiability of any class. Nor shall this Order be construed or used as an admission, 

concession, or declaration by or against the Settlement Class Representatives or any other 

Settlement Class Member that his or her claim lacks merit or that the relief requested is 

inappropriate, improper, unavailable, or as a waiver by any Party of any defense or claim he, she, 

or it may have in this litigation or in any other lawsuit. 

14. Stay of Proceedings. Except as necessary to effectuate this Order, all proceedings 

and deadlines in this matter are stayed and suspended pending the Final Approval Hearing and 

issuance of the Final Order and Judgment, or until further order of this Court. 

15. Continuance of Hearing. The Court reserves the right to adjourn or continue the 

Final Approval Hearing and related deadlines without further written notice to the Settlement 

Class. If the Court alters any of those dates or times, the revised dates and times shall be posted on 

the website maintained by the Settlement Administrator. 

16. Summary of Deadlines. The preliminarily approved Settlement shall be 

administered according to its terms pending the Final Approval Hearing. Deadlines arising under 

the Settlement Agreement and this Order include but are not limited to: 

Notice Completion Deadline (Deadline to Mail Postcard Notice): 21 Days after 

Preliminary Approval 

Motion for Final Approval: 30 Days before Final Approval Hearing 

Motion for Service Awards, Attorneys’ Fees and Costs: 14-Days prior to the Objection 

Deadline and Opt-Out Deadline 

Opt-Out Deadline: 75 Days after Notice Completion 

Objection Deadline: 75 Days after Notice Completion 
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Replies in Support of Final Approval, Service Awards and Fee Requests: 14 Days 

before Final Approval Hearing 

Claim Deadline: 75 Days after Notice Completion 

Final Approval Hearing: at least 120 Days after Preliminary Approval 

 

IT IS SO ORDERED this ____ day of __________, 2022 

 BY THE COURT: 

 

 ____________________________________________ 

 G. David Miller 

 District Court Judge 
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Presented By: 

 

Dated: April __, 2022 

/s/  

Christopher H. Wood 

Arthur Biller 

LEWIS BRISBOIS BISGAARD  

& SMITH LLP 

1700 Lincoln Street, Suite 4000 

Denver, Colorado 80203 

Tel: (303) 861-7760 

Fax: (303) 861-7767 

 

Attorneys for Defendant 

 

 

Dated: April__, 2022 

/s/  

Todd S. Garber  

FINKELSTEIN, BLANKINSHIP,  

FREI-PEARSON & GARBER, LLP 

One North Broadway, Suite 900 

White Plains, New York 10601 

Tel: (914) 298-3283  

Fax: (914) 298-4383 

 

/s/ ___________________________ 

Rick D. Bailey, Esq.   

LAW OFFICE OF RICK D.  

BAILEY, ESQ. 

1085 Lafayette St., Ste 702  

Denver, Colorado 80218  

Tel: (720) 676-6023  

 

/s/ ___________________________ 

Gary E. Mason  

MASON LLP  

5101 Wisconsin Ave., NW, Ste. 305  

Washington, DC 20016  

Tel: (202) 640-1160  

Fax: (202) 429-2294 

 

 

/s/ __________________________ 

William H. Anderson 

HANDLEY FARAH & ANDERSON 

PLLC 

4730 Table Mesa Drive, Suite G-200 

Boulder, Colorado 80305 

Tel: (303) 800-9109 

 

/s/ _______________________ 

Seth A. Meyer 

Alex J. Dravillas 

KELLER LENKNER LLC 

150 N. Riverside Plaza, Suite 4100 

Chicago, Illinois 60606 

Tel: (312) 741-5220 
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Attorneys for Plaintiffs and the Settlement 

Class 
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4th DISTRICT COURT, COUNTY OF EL PASO,  

STATE OF COLORADO  

 Court Address:  270 S Tejon St   

                           Colorado Springs, Colorado 80903   

_______________________________________________  

  LENNIE HALL, AGNES COURSEY AND TAMMY 

NICHOLS,  

Individually and On Behalf of All Others Similarly Situated,  

  

             Plaintiff, v.  

  

ASPENPOINTE, INC., a Colorado non-profit  

Corporation,  

  

            Defendant.   

  

  

    

  

  

  

  

  

         

COURT USE     

ONLY 

ATTORNEYS FOR PLAINTIFFS:  

Rick D. Bailey, Esq.   

Atty. Reg. #26554  

Law Office of Rick D. Bailey, Esq.  

1085 Lafayette St., Ste 702  

Denver, Colorado 80218  

Phone: (720) 676-6023  

rick@rickbaileylaw.com  

  

MASON LLP  

Gary E. Mason (pro hac vice)  

5101 Wisconsin Ave., NW, Ste. 305  

Washington, DC 20016  

Phone: 202.640.1160 Fax: 

202.429.2294 

gmason@masonllp.com   

 

 

FINKELSTEIN BLANKINSHIP FREI-PEARSON  

& GARBER, LLP 

Todd Garber (pro hac vice) 

One North Broadway, Suite 900 

White Plains, New York 10601 

Phone: 914.298.3281 

Fax: 914.824.1561 

tgarber@fbfglaw.com 

 

KELLER LENKNER LLC 

Seth A. Meyer (pro hac vice) 

Alex J. Dravillas (pro hac vice) 

  

  

  

Consolidated Case 

Case Number: 2020CV32175 
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150 N. Riverside Plaza, Suite 4100 

Chicago, Illinois 60606 

Phone: 312.741.5220 

sam@kellerlenkner.com 

ajd@kellerlenkner.com 

 

[PROPOSED] ORDER GRANTING  

FINAL APPROVAL OF CLASS ACTION SETTLEMENT 

 

Before the Court is Plaintiffs’ unopposed motion requesting that the Court enter an Order 

granting final approval of the class action Settlement involving Plaintiffs Lennie Hall, Agnes 

Coursey, and Tammy Nichols (“Plaintiffs” or “Representative Plaintiffs”) and Defendant 

AspenPointe, Inc. (N.K.A. Diversus Health Inc.) (“Defendant”) as fair, reasonable, and adequate. 

Having reviewed and considered the Settlement Agreement and the motion for final 

approval of the settlement, and having conducted a Final Approval Hearing, the Court makes the 

findings and grants the relief set forth below approving the Settlement upon the terms and 

conditions set forth in this Final Order and Judgment. 

THE COURT not being required to conduct a trial on the merits of the case or determine 

with certainty the factual and legal issues in dispute when determining whether to approve a 

proposed class action settlement; and 

THE COURT being required under Colorado Rule of Civil Procedure 23(e) to make the 

findings and conclusions hereinafter set forth for the limited purpose of determining whether the 

Settlement should be approved as being fair, reasonable, adequate and in the best interests of the 

Settlement Class; 

IT IS ON THIS ____ day of __________, 2022, 

ORDERED that: 
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1. The Settlement involves allegations in Plaintiffs’ Consolidated Class Action 

Complaint that Defendant failed to safeguard and protect the personally identifiable information 

and/or protected health information of Settlement Class Members and that this alleged failure 

caused injuries to Plaintiffs and the Class. 

2. The Settlement does not constitute an admission of liability by Defendant, and the 

Court expressly does not make any finding of liability or wrongdoing by Defendant. 

3. Unless otherwise noted, capitalized terms in this Order have the same meaning as 

set forth in the Settlement Agreement. 

4. On _______ the Court entered an Order which among other things: (a) approved 

the Notice to the Settlement Class, including approval of the form and manner of notice under the 

Notice Program set forth in the Settlement Agreement; (b) provisionally certified a class in this 

matter, including defining the class, appointed Plaintiffs as the Settlement Class Representatives, 

and appointed Settlement Class Counsel; (c) preliminarily approved the Settlement; (d); set 

deadlines for opt-outs and objections; (e) approved and appointed the Claims Administrator; and 

(f) set the date for the Final Approval Hearing. 

5. In the Order Granting the Motion for Preliminary Approval of Class Settlement 

Agreement, pursuant to Colorado Rule of Civil Procedure 23(b)(3) and (e), for settlement purposes 

only, the Court certified the Settlement Class, defined as follows: 

Settlement Class 

All persons whose full name and other personally identifiable information and/or protected 

health information was accessed during the Data Breach that occurred between September 

12, 2020 and September 22, 2020. 

 

 

The Settlement Class specifically excludes: (i) Defendant’s officers and directors; (ii) all 

Settlement Class Members who timely and validly request exclusion from the Settlement Class; 
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(iii) the Judge assigned to evaluate the fairness of this settlement; and (iv) any other Person found 

by a court of competent jurisdiction to be guilty under criminal law of initiating, causing, aiding 

or abetting the criminal activity occurrence of the Data Incident or who pleads nolo contendere to 

any such charge. The Settlement Class includes approximately 275,000 people. 

6. The Court, having reviewed the terms of the Settlement Agreement submitted by 

the parties, grants final approval of the Settlement Agreement and defines the Settlement Class as 

defined therein and in the Preliminary Approval Order, and finds that the settlement is fair, 

reasonable, and adequate and meets the requirements of Colorado Rule of Civil Procedure 23. 

7. The Settlement Agreement provides, in part, and subject to a more detailed 

description of the settlement terms in the Settlement Agreement, for: 

a. A process for Settlement Class Members to submit claims for compensation of up 

to $500 per Class Member in Ordinary Expense Reimbursements and Lost Time, 

and up to $4,500 per Class Member in Extraordinary Expense Reimbursements, 

all of which will be evaluated by the Court-approved Claims Administrator. 

b. A process for Settlement Class Members to submit claims for enrollment in 24-

months of credit monitoring services.  

c. Equitable relief in the form of data security enhancements designed to better 

protect Settlement Class Members’ PII and PHI. 

b. Defendant to pay all Notice and Settlement Claims Administration costs. 

c. Defendant to pay a Court-approved amount for attorneys’ fees, costs, and 

expenses of Settlement Class Counsel up to $412,500. 

d. Defendant to pay a Service Award of up to $2,500 to each of the three named 

Class Representatives. 

8. The terms of the Settlement Agreement are fair, reasonable, and adequate and are 

hereby approved, adopted, and incorporated by the Court. The Parties, their respective attorneys, 

and the Claims Administrator are hereby directed to consummate the Settlement in accordance 

with this Order and the terms of the Settlement Agreement. 
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9. Notice of the Final Approval Hearing, the proposed motion for attorneys’ fees, 

costs, and expenses, and the proposed Service Award payment to Plaintiff have been provided to 

Settlement Class Members as directed by this Court’s Orders, and an affidavit or declaration of 

the Settlement Administrator’s compliance with the Notice Program has been filed with the Court. 

10. The Court finds that such Notice as therein ordered, constitutes the best possible 

notice practicable under the circumstances and constitutes valid, due, and sufficient notice to all 

Settlement Class Members in compliance with the requirements of Colorado Rule of Civil 

Procedure 23(e). 

11. As of the final date of the Opt-Out Period, _______ potential Settlement Class 

Members have submitted a valid Opt-Out Request to be excluded from the Settlement. The names 

of those persons are set forth in Exhibit A to this Order. Those persons are not bound by this Final 

Order and Judgment, as set forth in the Settlement Agreement. 

12. The Court has considered all the documents filed in support of the Settlement, and 

has fully considered all matters raised, all exhibits and affidavits filed, all evidence received at the 

Final Approval Hearing, all other papers and documents comprising the record herein, and all oral 

arguments presented to the Court. 

13. Pursuant to the Settlement Agreement, Defendants, the Claims Administrator, and 

the Claims Referee shall implement the Settlement in the manner and time frame as set forth 

therein. 

14. Pursuant to Settlement Agreement Section XIV and upon the Effective Date, 

Plaintiffs and Settlement Class Members shall have released all claims against Defendants and all 

Released Persons, as those persons and entities, Effective Date, and releases are defined in the 

Settlement Agreement  
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15. On the Effective Date and in consideration of the promises and covenants set forth 

in this Settlement Agreement, (i) Plaintiffs and each Settlement Class Member, and each of their 

respective spouses and children with claims on behalf of the Settlement Class Member, executors, 

representatives, guardians, wards, heirs, estates, trustees, successors, predecessors, next friends, 

co-borrowers, co-obligors, co-debtors, legal representatives, attorneys, agents, and assigns, and all 

those who claim through them or who assert claims (or could assert claims) on their behalf 

(including the government in the capacity as parens patriae or on behalf of creditors or estates of 

the releasors), and each of them (collectively and individually, the “Releasing Persons”), and 

(ii) Settlement Class Counsel and each of their past and present law firms, partners, or other 

employers, employees, agents, representatives, successors, or assigns will be deemed to have, and 

by operation of the Final Order and Judgment shall have, fully, finally, completely, and forever 

released and discharged the Released Persons from the Released Claims. 

16. The matter is hereby dismissed with prejudice and without costs except that the 

Court reserves jurisdiction over the consummation and enforcement of the Settlement. 

17. In accordance with Colo. R. Civ. P. 23, this Final Order and Judgment resolves all 

claims against all parties in this Action and is a final order. There is no just reason to delay the 

entry of final judgment in this matter, and the Clerk is directed to file this Order as the final 

judgment in this matter. 

Done and ordered this ____ day of __________, 2022. 
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Presented By: 

 

Dated: April __, 2022 

/s/  

Christopher H. Wood 

Arthur Biller 

LEWIS BRISBOIS BISGAARD  

& SMITH LLP 

1700 Lincoln Street, Suite 4000 

Denver, Colorado 80203 

Tel: (303) 861-7760 

Fax: (303) 861-7767 

 

Attorneys for Defendant 

 

 

Dated: April__, 2022 

/s/  

Todd S. Garber  

FINKELSTEIN, BLANKINSHIP,  

FREI-PEARSON & GARBER, LLP 

One North Broadway, Suite 900 

White Plains, New York 10601 

Tel: (914) 298-3283  

Fax: (914) 298-4383 

 

/s/ ___________________________ 

Rick D. Bailey, Esq.   

LAW OFFICE OF RICK D.  

BAILEY, ESQ. 

1085 Lafayette St., Ste 702  

Denver, Colorado 80218  

Tel: (720) 676-6023  

 

/s/ ___________________________ 

Gary E. Mason  

MASON LLP  

5101 Wisconsin Ave., NW, Ste. 305  

Washington, DC 20016  

Tel: (202) 640-1160  

Fax: (202) 429-2294 

 

 

/s/ __________________________ 

William H. Anderson 

HANDLEY FARAH & ANDERSON 

PLLC 

4730 Table Mesa Drive, Suite G-200 

Boulder, Colorado 80305 

Tel: (303) 800-9109 

 

/s/ _______________________ 

Seth A. Meyer 

Alex J. Dravillas 

KELLER LENKNER LLC 

150 N. Riverside Plaza, Suite 4100 

Chicago, Illinois 60606 

Tel: (312) 741-5220 
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Attorneys for Plaintiffs and the Settlement 

Class 
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