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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
Case No. 08-wp-65000

IN RE: WHIRLPOOL CORP.
FRONT-LOADING WASHER PRODUCTS
LIABILITY LITIGATION

Judge: Christopher A. Boyko
Magistrate Judge: William H. Baughman, Jr.
Special Master: David R. Cohen

JOINT MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT
The parties jointly move, under Federal Rule of Civil Procedure 23(e), for final
approval of the Settlement of this litigation. The Settlement will resolve this litigation
and the related actions consolidated and captioned In re Sears, Roebuck & Co. FrontLoading Washer Prods. Liab. Litig., pending in the U.S. District Court for the Northern
District of Illinois. The Settlement Class is composed of:
All residents of the United States and its territories who (a) purchased a new Class
Washer; (b) acquired a Class Washer as part of the purchase or remodel of a
home; or (c) received as gift, from a donor meeting those requirements, a new
Class Washer not used by the donor or by anyone else after the donor purchased
the Class Washer and before the donor gave the Class Washer to the Class
Member.
Excluded from the Settlement Class are:
(a) Officers, directors, and employees of the Defendants, (b) insurers of Class
Members, (c) subrogees or all entities claiming to be subrogated to the rights of a
Washer purchaser, Washer owner, or a Class Member, and (d) all third-party
issuers or providers of extended warranties or service contracts for the Washers.
As explained in the parties’ contemporaneously filed Memoranda and supporting
declarations and exhibits, the Settlement is fair, reasonable, and adequate to the Class,
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and is the product of good-faith bargaining between the parties. Accordingly, the parties1
request that the Court:
1. enter the proposed Order Granting Final Approval of Class Action Settlement
(“Final Approval Order”), substantially in the form as that attached as Exhibit
4 to the Parties’ Settlement Agreement (Dkt. 545-6);
2. reaffirm its prior certification of the Rule 23(b)(3) Settlement Class;
3. find that Notice to the Class was issued in compliance with Rule 23 and Due
Process;
4. overrule all objections to the Settlement;
5. exclude from the Settlement Class all those who timely submitted requests for
exclusion, as determined by the Settlement Administrator;
6. order the payment of all Valid Claims according to the terms of the Settlement
Agreement;
7. approve Class Counsel’s request for $14.75 million in attorneys’ fees and
costs, authorizing Lead Class Counsel to allocate the fees and costs among all
class counsel as provided for by the Settlement, and denying all objections
thereto;
8. approve the payment of the requested service awards to Class Representatives
(Ex. D to the Decl. of Jonathan Selbin (Dkt. 583-2)); and
9. dismiss this action with prejudice and enter final judgment.
Respectfully submitted,

1

Defendants do not join in the requests for attorneys’ fees and costs or service awards,
but do not oppose them.
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Dated: August 25, 2016

LIEFF CABRASER HEIMANN & BERNSTEIN, LLP

By:
Jonathan D. Selbin
Jonathan D. Selbin
Jason L. Lichtman
LIEFF CABRASER HEIMANN & BERNSTEIN, LLP
250 Hudson Street, 8th Floor
New York, NY 10013-1413
(212) 355-9500
Mark P. Chalos
John T. Spragens
Andrew R. Kaufman
LIEFF CABRASER HEIMANN & BERNSTEIN, LLP
150 Fourth Avenue North, Suite 1650
Nashville, TN 37219
(615) 313-9000
Robert T. Glickman
MCCARTHY, LEBIT, CRYSTAL & LIFFMAN CO., L.P.A.
101 West Prospect Avenue, Suite 1800
Cleveland, OH 44115
(216) 696-1422
Steven A. Schwartz
Alison G. Gushue
CHIMICLES & TIKELLIS, LLP
One Haverford Centre
361 West Lancaster Avenue
Haverford, PA 19041
(610) 642-8500
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James C. Shah
Nathan Zipperian
SHEPHERD, FINKELMAN, MILLER & SHAH, LLP
35 East State Street
Media, PA 19063
(610) 891-9880
Class Counsel
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CERTIFICATE OF SERVICE
I hereby certify that, on August 25, 2016 service of this document was
accomplished pursuant to the Court’s electronic filing procedures by filing this document
through the ECF system.

Jason L. Lichtman
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I.

INTRODUCTION
Plaintiffs and Class Counsel respectfully submit this brief in support of final approval and

in response to settlement objections.
There should be little question that the proposed Settlement is fair and reasonable. Class
Member response has been overwhelmingly positive: more than 217,000 Class Members have
filed claims for relief worth over $12,500,000, and more than six weeks remain to file claims.
This response is particularly impressive given that Defendants argued throughout this litigation
that only a tiny percentage of washer owners actually experienced mold or odor problems. If
that is true, essentially every single Class Member who actually experienced mold or odor
problems has already filed a claim.
This positive response to the Settlement dwarfs the negative, reflected in only 68 unique
objections (including 4 opt outs).1 In other words, nearly 3000 times the number of people who
objected to the Settlement have sought relief from it. The relatively small number of objectors,
moreover, generally focus on their perception that the Settlement does not provide “enough”
relief. In particular, many of these individuals believe that Whirlpool should compensate them
for the entire cost of their washers. While understandable at a gut level, that argument misses
two critical points.
First, Plaintiffs never sought full replacement value in this litigation. Plaintiffs’ experts
calculated damages of between $279 and $235 per Class Member, and Defendants’ economist
opined that damages are zero. And the Settlement compares favorably to those numbers. Class
Members who experienced mold or odor can choose between $50 cash—approximately 20% of

1

These numbers include nineteen “objections” from people who do not appear to be Class
Members who, by definition, lack standing to object.
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their best case damages—and a 20% rebate worth more than half of the amount they could have
recovered at trial. Any Class Member who paid out-of-pocket to address mold or odor problems
(through repairs or replacement) can recover dollar for dollar cash up to $500 of those
expenses—more than that Class Member would have recovered after a successful trial. And
Class Members who did not experience mold or odor can still select a 5% rebate worth more
than 20% of their best-case damages at trial.
Second, a “settlement is a compromise, a yielding of the highest hopes in exchange for
certainty and resolution.” Sullivan v. DB Investments, Inc., 667 F.3d 273, 324 (3d Cir. 2011) (en
banc) (citation omitted); see also, e.g., Hanlon v. Chrysler Corp., 150 F.3d 1011, 1027 (9th Cir.
1998) (“Settlement is the offspring of compromise; the question we address is not whether the
final product could be prettier, smarter or snazzier, but whether it is fair, adequate and free from
collusion.”). Plaintiffs respectfully submit that this particular Settlement is nothing short of
remarkable given the value it provides to Class Members even though Plaintiffs lost the
bellwether trial.
Two objections are worthy of brief comment at the outset because they are quite different
from the others. While most objections are good faith (if, ultimately, misguided) objections
advanced by pro se Class Members, two appear malicious, and should therefore be viewed with
particular skepticism.2 The first (Dkt. 603) was filed by attorney Edward Siegel, a man who
repeatedly files unmeritorious objections solely for purposes of extorting a ransom from
Plaintiffs’ counsel. See, e.g., In re UnitedHealth Group Inc. PSLRA Litig., 643 F. Supp. 2d
2

They are from what are known as “professional objectors,” people who “profit by extorting
payments from class counsel” and “make a living simply by filing frivolous appeals and thereby
slowing down the execution of settlements.” Lopatka, John E. and Smith, Brooks, Class Action
Professional Objectors: What to Do About Them?, FLORIDA STATE UNIVERSITY LAW REVIEW,
39 Fla. St. U. L. Rev. 865 (2012).
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1107, 1108 (D. Minn. 2009) (describing him as a “remora”). His objections fail for a host of
independently sufficient substantive reasons, most notably that they are premised entirely on
incorrect math. The second (Dkt. 605) was filed by Barbara Cochran, who apparently works
with family members and professional objector lawyers to file repeated, meritless objections to
Settlements to obtain payoffs. Her objection in this case is frivolous at best: for example, she
objects to the requirement that Class Members check a box stating that they had problems with
mold or odor.
Plaintiffs respectfully submit that the Settlement satisfies all of the requirements for final
approval, that Class Member response amply demonstrates its value, and that the comparatively
small number of objections are all without substantive merit. For these reasons, as detailed
further below, Plaintiffs respectfully ask this Court to overrule all objections to the Settlement, as
well as all objections to Class counsel’s request for attorneys’ fees, costs, and class
representative service awards, approve the Settlement as fair, reasonable, and adequate, and grant
their motion for attorneys’ fees and costs and stipends in full.
II.

THE UNDERLYING LITIGATION
This case involves Whirlpool-manufactured front-loading washers sold under the

Whirlpool, Sears, and Maytag brands (“Class Washers”). See Ex. A (Settlement) at Ex. 2 (list of
models). The Class Washers are based on two slightly different engineering platforms, Access
and Horizon, but the models within each platform are nearly identical from an engineering
standpoint.3 Plaintiffs’ claims relate to something known as Biofilm, a collection of organic and

3

While the Maytag models were never formally part of either case, Whirlpool produced
information revealing that the included Maytag models, like the Sears models, are identical to the
Whirlpool models at issue. Whirlpool purchased Maytag in 2006 and is financially responsible
footnote continued on next page
1313707.6
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inorganic materials on which bacteria, molds, and fungus feed—this can cause noxious odors
and ruin laundry. In particular, Plaintiffs claim that the Class Washers are defective because
they are unusually prone to Biofilm development, do not eliminate Biofilm during a self-cleaning
cycle, and do not allow consumers to remove Biofilm manually. (See Dkt. 544-1 (Consolidated
Fourth Amended Class Action Complaint).)4
As the Court is aware, this litigation proceeded in two different courts.
A.

This Court supervised all litigation involving Whirlpool-brand washing
machines.

In 2008, the Judicial Panel on Multidistrict Litigation consolidated numerous cases
involving Whirlpool-branded washers for pretrial purposes. Two years later, this Court certified
a liability-only class of Ohio residents who purchased the allegedly defective washers. (Dkt.
141.) Whirlpool appealed, but the Sixth Circuit twice affirmed that class certification was
appropriate. See In re Whirlpool Corp. Front-Loading Washer Prods. Liab. Litig., 678 F.3d 409
(6th Cir. 2012), vacated 133 S. Ct. 1722 (2013), reinstated, 722 F.3d 838 (6th Cir. 2013), cert.
denied, 134 S. Ct. 1277 (2014).
Before and after class certification, the parties engaged in extensive discovery. Class
Counsel reviewed more than 1,000,000 pages of documents, and deposed more than two dozen
key Whirlpool personnel. Ex. C (Selbin Decl. in Support of Motion for Preliminary Approval of
Settlement) ¶ 14; Ex. D (Lichtman Decl.) ¶ 2. For its part, Whirlpool deposed 18 Class
Representatives and inspected the washing machines of dozens of Class Representatives. Ex. C
footnote continued from previous page
for those models. Ex. B (Tubman Decl. in Support of Motion for Preliminary Approval of
Settlement) ¶ 2.
4

Plaintiffs bring claims for breach of express and implied warranties, negligent design, failure to
warn, unjust enrichment, violation of state consumer protection statutes, and violation of the
federal Magnuson-Moss Act, 15 U.S.C. §§ 12302-12312.
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(Selbin Decl.) ¶ 14. Between them, the parties employed more than 20 testifying experts, nearly
all of whom were subject to multiple depositions. Id.
After the parties litigated motions to exclude experts under Daubert, motions in limine,
motions for summary judgment, and motions to modify or decertify the class, the Ohio class
proceeded to a bellwether trial. After a three-and-a-half week trial, at which six Plaintiffs
testified, the jury found for Whirlpool. (Dkt. 490 (verdict); Dkt. 491 (final judgment).) That
verdict and an accompanying costs award were appealed and cross-appealed; however, the
parties reached this settlement before the Sixth Circuit issued a ruling (but after oral argument).
(Sixth Cir. Dkts. 14-4184, 14-4221 & 15-3159.)
B.

The Northern District of Illinois oversaw litigation regarding Sears
Kenmore-brand washers.

Contemporaneously to the litigation in this Court involving Whirlpool-brand washers,
litigation involving mechanically identical washing machines bearing the Sears Kenmore brand
name proceeded in the Northern District of Illinois. See In re Sears, Roebuck & Co. FrontLoading Washers Prods. Liab. Litig., No. 06-CV-7023 (N.D. Ill). That district court initially
denied class certification, but its decision was reversed on appeal. See Butler v. Sears, Roebuck
& Co., 702 F.3d 359 (7th Cir. 2012), vacated 133 S. Ct. 2768 (2013), reinstated 727 F.3d 796
(7th Cir. 2013), cert. denied 134 S. Ct. 1277 (2014).
The parties agreed to the Settlement when Sears was in the middle of pre-trial briefing,
with Daubert motions and a motion to decertify the class pending and trial preparations heavily
underway.
III.

THE PARTIES REACHED AN EXCEPTIONAL SETTLEMENT.
On May 11, 2016, this Court preliminary approved the Settlement covering owners of an

estimated 5.5 million washers. (Dkt. 551.) The Settlement Class is defined as:
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All residents of the United States and its territories who (a) purchased a new Class
Washer; (b) acquired a Class Washer as part of the purchase or remodel of a
home; or (c) received as a gift, from a donor meeting those requirements, a new
Class Washer not used by the donor or by anyone else after the donor purchased
the Class Washer and before the donor gave the Class Washer to the Class
Member.5
The Class Washers are all early model Whirlpool-manufactured front-load washing machines.
Ex. A (Settlement) at Ex. 2 (list of Class Washers). They are based on two different platforms,
Access and Horizon, and models within each platform are “nearly identical from an engineering
perspective.” (Dkt. 93-8 (Hardaway Decl.) ¶¶ 6, 8.)
Class member response to the Settlement has been strong and positive. As of August 24,
2016, 217,915 Class Members had filed claims, Ex. E (Weisbrot Decl.) ¶ 10, worth in excess of
$12,500,000 Ex. D (Lichtman Decl.) ¶ 14. This dwarfs the Class Member objections (fewer than
60 Class Members objected), and it means that 3.9% of people who purchased Class Washers
have already made claims (the claims rate is 8.0% when measured against the number of Class
Members who received postcard or e-mail notice). See id. ¶ 4. That is particularly noteworthy
given that Defendants’ expert contended that 0.32% of Class Members reported mold problems
with their washing machines. (Dkt. 327-21 (12-16-09 Taylor Rep.) ¶¶ 9-11.)
A.

The Settlement compares favorably to what Class Members likely would
have recovered in litigation.

The Court does not need to speculate about what Class Members could have received at
trial: there was a trial, and Class Members received absolutely nothing. But the Settlement
ensures that Class Members receive very significant economic benefit even compared to what
5

The Settlement excludes:

(a) officers, directors, and employees of the Defendants, (b) insurers of Class Members, (c)
subrogees or all entities claiming to be subrogated to the rights of a Washer purchaser, Washer
owner, or a Class Member, and (d) all third-party issuers or providers of extended warranties or
service contracts for the Washers.
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they could have received after a successful trial. Plaintiffs’ expert Professor Christopher Knittel
calculates damages of between $279 and $235 per Class Member, and Defense expert Professor
Timothy Bresnahan opined that even if Plaintiffs won on liability, their damages would be
exactly zero. It thus would be entirely possible for a jury to find in favor of Class Members on
the issue of liability, but award them only nominal damages (and Class Members could not
possibly have recovered more than $279). Under the Settlement, however, any Class Member
who experienced a mold or odor problem within five years of purchasing a Class Washer is
entitled to no less than $50 in cash. In particular, those Class Members may choose between:
•

A $50 cash payment;

•

A 20% cash rebate off the best negotiated retail purchase price, in addition
to any other available promotion, rebate, or discount, of a Rebate-Eligible
Washer or Dryer. Because the Rebate-Eligible Washers and Dryers cost
$742.50 on average, this is worth approximately $148.50;6

•

Up to $500 dollar for dollar cash reimbursement for documented out-ofpocket expenses to service or replace their Class Washer due to mold or
odor problems.

Ex. A (Settlement) at IV.B; id. at Ex. 7 (replacement models); Ex. F (Tubman Decl.) ¶ 2.
Any Class Member who did not have a problem with mold or odor within the first five
years of purchase is entitled to a 5% cash rebate off the best negotiated retail purchase price of a
Rebate-Eligible Washer or Dryer or Washer-Dryer Pair. Ex. A (Settlement) at IV.C. This relief

6

The rebate value estimates differ slightly from those in earlier motions due to the addition of
dryer pricing data, and due to the use of a simple average rather than a weighted average. See
Ex. F (Tubman Decl.) ¶ 2.
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is worth $37 if applied to a washer or dryer and $74 if applied to a washer-dryer pair. Id. at Ex.
7 (replacement models); Ex. F (Tubman Decl.) ¶ 3.7
B.

The claims process is straightforward.

Class counsel negotiated a simple, easy claims process. Any Class Member who called
Whirlpool or Sears to report a mold or odor problem is designated a “Prequalified Class
Member” so long as that report appears in Defendants’ databases. Cf. Ex. A (Settlement) at I.Z
(requiring the Settlement Administrator to perform an independent, third-party audit to verify
that Defendants’ properly identified Prequalified Class Members). There are 70,621 Prequalified
Class Members, and these individuals may make claims simply by confirming their names,
addresses, and email addresses, checking a few eligibility boxes, and e-signing the Claim Form.
Ex. A (Settlement) at IV.A.2.
Other Class Members also have a simple, straightforward Claim Form: in addition to the
information provided by Prequalified Class Members, those Class Members are only required to
provide the model and serial number of their Washer (or another proof-of-purchase). Id. at
IV.A.3; cf. In re Lawnmower Engine Horsepower Mktg. & Sales Practices Litig., 733 F. Supp.
2d 997, 1010 (E.D. Wis. 2010) (concluding that “requiring Class Members to include serial
numbers on their claim forms was reasonable”). Non-Prequalified Class Members who
experienced a problem with Biofilm simply have to so attest under oath.

7

Both the 5% rebate and the 20% rebate are valid one year or until December 31, 2017,
whichever is later, and they are transferable to immediate family members. Ex. A (Settlement) at
IV.E & IV.H.
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C.

The Settlement included state-of-the-art notice, and Class counsel
supplemented that notice.

On May 11, 2016, the Court appointed Angeion Group as Settlement Administrator and
ordered Notice to Class Members by mail, email, national publication advertisement, online
advertisement, and social media. (Dkt. 551 at 10-14.) The Settlement Notice Plan includes two
rounds of official Notice, one in early June and one that will launch just after Labor Day. Class
counsel, moreover, spent their own money to supplement the official Notice with additional
publicity and will continue to do so. Ex. D (Lichtman Decl.) ¶¶ 8, 10. Indeed, while the
Settlement Administrator initially estimated that Notice would reach an impressive 82.78% of
class members, see Ex. G (Weisbrot Supp. Decl.) ¶ 5, there is little doubt that notice has been
much more widespread in part because the Settlement has attracted significant attention from the
media. See Ex. D (Lichtman Decl.) ¶¶ 4-6 (detailing national and local media coverage,
including from Consumer Reports and NBC).
Notice directs Class Members to the official Settlement website, which is maintained in
two languages and updated by the Settlement Administrator regularly. Ex. A (Settlement) at Ex.
6 (publication notice); Ex. H (Weisbrot Compliance Decl.) ¶ 12. That website includes
information about the Settlement and allows for Class Members to file claims electronically,
which more than 213,000 have done. See id. The Settlement Administrator also maintains a
toll-free telephone number to assist Class Members with claim filing. Id. ¶ 14.
1.

The Settlement Administrator’s initial round of notice was successful,
and supplemental notice will begin shortly after Labor Day.

In early June, the Settlement Administrator sent postcard Notice (via first-class mail) to
3,817,399 potential Class Members and e-mail Notice to 311,213 potential Class Members. Ex.
H (Weisbrot Compliance Decl.) ¶¶ 7-9. The Settlement Administrator also ran a four-week
desktop and mobile advertising campaign specifically targeted to reach potential Class Members:

1313707.6

9

Case: 1:08-wp-65000-CAB Doc #: 640-1 Filed: 08/25/16 18 of 48. PageID #: 45902

that campaign served 14,520,357 impressions. Ex. E (Weisbrot Decl.) ¶ 6. And the Settlement
Administrator ran the Notice of Settlement in the June 9, 2016 national edition of USA Today.
Id. at 10.
The Settlement Administrator will proceed with a second round of Notice immediately
after Labor Day (September 6, 2016). Ex. E (Weisbrot Decl.) ¶¶ 13-14. This will include a
second postcard notice to Prequalified Class Members who have not yet filed claims, email of a
second notice to Prequalified Class Members who have not yet filed claims, and social media
notice. Id. ¶ 14. Class counsel, moreover, are paying for special e-mail services in this round (at
a cost of $11,575) that makes it even more likely that these notices will be seen. Ex. D
(Lichtman Decl.) ¶ 10.
2.

Class counsel have spent their own money to supplement notice and
will continue to do so.

Class counsel specifically negotiated the right to provide additional notice to Class
Members, and have already spent $27,000 of their own funds to promote the Settlement. Ex. D
(Lichtman Decl.) ¶ 8. For example, Class counsel promoted a Consumer Reports article
describing the settlement on Facebook: this campaign generated a “reach” of 2,430,512 people
(which includes some people who saw the article more than once) and over 158,000 clicks. Id.
Class counsel also promoted a story from NBC News, generating a reach of 956,150 and more
than 33,000 clicks. Id. Class counsel also publicized the Settlement by sending press releases,
contacting previous client intakes, and emailing firm mailing lists. Id. ¶ 11. Finally, Class
counsel devoted more than 500 hours in attorney and paralegal resources to answering questions
about the Settlement and assisting Class Members with claim filing. Id. ¶ 9.
In addition to the above, Class counsel plans to spend approximately $11,000 to provide
additional notice to Prequalified Class Members whose email addresses were not included in
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Defendants’ records. Ex. D (Lichtman Decl.) ¶ 10. Class counsel have directed the Settlement
Administrator to perform a “reverse email append” to locate and target additional email
addresses for Prequalified Class Members. Id. Class counsel also plans to send at least one
more press release and email newsletter about the Settlement and will continue to promote the
Settlement on social media. Id. ¶ 11.
IV.

CERTIFICATION OF THE SETTLEMENT CLASS REMAINS PROPER.
In its preliminary approval order, the Court determined that the Settlement Class satisfied

the requirements of Rule 23(a) and 23(b)(3) and certified them for the limited purpose of this
Settlement. (Dkt. 551 (Preliminary Approval Order) at 2-5.) No objector challenged class
certification, and Plaintiffs are not aware of any change in the law or facts that could somehow
alter the Court’s initial, well-considered ruling. (Cf. Dkt. 545-1 (Memorandum in Support of
Plaintiffs’ Motion for Preliminary Approval) at 17-23.)
V.

THE SETTLEMENT IS FAIR, REASONABLE, ADEQUATE, AND IN THE BEST
INTEREST OF CLASS MEMBERS.
Before approving a class action settlement, a district court must determine whether the

settlement is “fair, reasonable, and adequate.” UAW v. Gen. Motors Corp., 497 F.3d 615, 631
(6th Cir. 2007) (quoting former Fed. R. Civ. P. 23(e)(1)(C)). Plaintiffs respectfully note,
however, that a district court making this determination must “respect the parties’ compromise
and may not substitute his or her judgment for that of the litigants and their counsel.” Office &
Prof’l Employees Int’l Union v. Int’l Union, United Auto., Aerospace & Agric. Implement
Workers of Am., 311 F.R.D. 447, 456 (E.D. Mich. 2015) (citation omitted); see also Lonardo v.
Travelers Indem. Co., 706 F. Supp. 2d 766, 778 (N.D. Ohio 2010).
Courts in this Circuit generally consider seven factors when determining if a settlement is
“fair, reasonable, and adequate”: (1) the risk of fraud or collusion; (2) the complexity, expense,
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and likely duration of the litigation; (3) the amount of discovery engaged in by the parties; (4)
the likelihood of success on the merits; (5) the opinions of class counsel and class
representatives; (6) the reaction of absent Class Members; and (7) the public interest. Pelzer. v.
Vassalle, No. 14-4156, 2016 WL 3626825, at *5 (6th Cir. July 7, 2016) (“Vassalle II”). Here, all
seven factors weigh strongly in favor of approval.
A.

The Settlement was negotiated at arm’s length after nine years of contentious
litigation; the risk of fraud or collusion is essentially non-existent.

The first factor considers whether there is any risk of fraud or collusion between the
parties. There should be little doubt that this factor points towards approval because there was
no risk of fraud or collusion, much less was there actual fraud or collusion. Cf. Brent v. Midland
Funding, LLC, No. 3:11 CV 1332, 2011 WL 3862363, *15 (N.D. Ohio Sept. 1, 2011) (“[C]ourts
respect the integrity of counsel and presume the absence of fraud and collusion in negotiating the
settlement, unless evidence to the contrary is offered.” (citation omitted)). This Settlement was
reached only after nearly a decade of scorched-earth litigation, is the product of years of armslength negotiation, and treats similarly-situated Class Members similarly.
First, the Settlement followed nearly a decade of hard-fought litigation. The parties
conducted an essentially unprecedented amount of discovery for a consumer class action
(discussed below), filed dozens of briefs in the district courts, appealed class certification to the
Sixth and Seventh Circuits (twice each), and filed petitions in the Supreme Court (twice). The
parties could hardly have litigated this case more vigorously, or done more to understand the
issues in the case and the value of Plaintiffs’ claims. See Moulton v. U.S. Steel Corp., 581 F.3d
344, 351 (6th Cir. 2009) (observing that “the duration and complexity of the litigation,” which
included four years of litigating before a settlement was reached, undermined any claims of
collusion); see also Brent, 2011 WL 3862363, at * 15.
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Second, the Settlement was reached only after numerous negotiations—many with the
assistance of a third-party mediator—over the course of several years. Ex. C (Selbin Decl.) ¶¶
19-20. This alone demonstrates the absence of fraud or collusion: “when a settlement is the
result of extensive negotiations by experienced counsel, the Court should presume it is fair.” In
re Inter-Op Hip Prosthesis Liab. Litig., 204 F.R.D. 330, 350-51 (N.D. Ohio 2001); see also, e.g.,
Blessing v. Sirius XM Radio Inc., 507 F. App’x 1, 3 (2d Cir. 2012) (unpublished) (“[S]ettlement
was reached only after contentious negotiations”); Brent, 2011 WL 3862363, at *15
(“[Mediation sessions with an independent mediator] virtually assure that the negotiations were
conducted at arm’s length and without collusion between the parties.” (citation omitted)).
Finally, nothing about the structure of the Settlement suggests collusion. The Settlement
treats similarly-situated Class Members similarly: it divides the Class into two groups, treated
differently only because they allege different types of harm. See In re Whirlpool, 678 F.3d at
421 (anticipating these categories of relief); see also, e.g., Sullivan, 667 F.3d at 326–29; In re
Mego Fin. Corp. Sec. Litig., 213 F.3d 454, 460–61 (9th Cir. 2000); William B. Rubenstein,
Newberg on Class Actions § 13:59 (5th ed. 2016). (“Put simply, a court is striving to ensure that
similarly situated Class Members are treated similarly . . . “).8 As discussed more fully below,
moreover, the proposed attorneys’ fees and costs are only a fraction of the actual fees and costs

8

The Settlement provides modest service awards of $4,000 to most Class Representatives (and
$1,000 to Class Representatives whose litigation-related duties were less demanding), which is
well within the range of awards approved in this Circuit. See Liberte Capital Grp. v. Capwill,
No. 5:99-cv-818, 2007 WL 2492461, at *1 (N.D. Ohio Aug. 29, 2007) (“Incentive awards, where
appropriate, generally range from a few thousand dollars to $85,000”); Brent, 2011 WL
3862363, at * 15 (observing that “courts have recognized that incentive payments of a few
thousand dollars to class representatives are appropriate”). Indeed, no person objected to the
service awards.
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accrued in this case, were negotiated only after the parties negotiated Class Members’
substantive relief, and do not reduce the benefits to Class Members in any way.
B.

The complexity, expense, and duration of continued litigation favors
approval of the Settlement.

The second factor strongly supports final approval because settlement is the only rational
way to limit the complexity, expense, and duration of continued litigation. See Schuchardt v.
Law Office of Rory W. Clark, 314 F.R.D. 673, 682 (N.D. Cal. 2016) (“In most situations, unless
the settlement is clearly inadequate, its acceptance and approval are preferable to lengthy and
expensive litigation with uncertain results.” (citation omitted)). Indeed, the parties have already
litigated for almost a decade, all while exploring novel issues of law. Continuing to litigate at
that pace is complicated, inefficient, and expensive. Class counsel already incurred more than
$33,000,000 in total lodestar and more than $8,000,000 in out-of-pocket costs, the majority of
which counsel will not recover. Ex. I (Selbin Fees Decl.) ¶¶ 34, 38.
And no end was in sight. The only alternative to the Settlement—as the parties
recognized when they opted to resolve their claims by making difficult compromises—is trial
after trial, one state at a time in Whirlpool and one state at a time in Sears. At the first trial, the
parties litigated a dozen motions to exclude experts under Daubert, numerous motions in limine,
cross-motions for summary judgment, and motions to modify and decertify the class. After that
three-and-a-half week trial, Plaintiffs filed two appeals (one of the verdict, one of the costs
award), and Whirlpool cross-appealed. There was, moreover, no indication that the second
scheduled trial set to commence in Sears on February 22, 2016, would be less expensive or
complex.
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C.

The voluminous discovery weighs strongly in favor of approval.

The third factor considers the amount of discovery the parties’ conducted—“the more
formal discovery that occurred prior to settlement, the more likely the court is to find the
settlement is substantively adequate and procedurally fair.” Newberg on Class Actions § 13:50
(5th ed.). There can be no serious question that this factor supports final approval: few, if any
consumer cases involve as much discovery as this one. Class counsel reviewed more than
1,000,000 pages of documents, deposed more than two dozen key Whirlpool personnel, and
worked with dozens of consulting and testifying experts. Ex. C (Selbin Decl.) ¶ 14; Ex. D
(Lichtman Decl.) ¶ 2. For its part, Whirlpool deposed 18 Class Representatives, inspected the
washing machines of dozens of Class Representatives, and presumably worked with an
equivalent number of experts. Ex. C (Selbin Decl.) ¶ 14. The parties employed more than 20
testifying experts, nearly all of whom were subject to multiple depositions. Id.
The amount of discovery demonstrates that the parties litigated adversarially, were
committed to the costs of the case, and thoroughly understood the strengths and weaknesses of
their respective positions. See, e.g., Lonardo, 706 F. Supp. at 781.
D.

The recovery for the Class is substantial.

The fourth factor measures the amount of the class action settlement compared to the
potential recovery at trial. In making this determination, “the district court must specifically
examine what the unnamed Class Members would give up in the proposed settlement, and then
explain why—given their likelihood of success on the merits—the tradeoff embodied in the
settlement is fair to unnamed members of the class.” Shane Grp., Inc. v. Blue Cross Blue Shield
of Michigan, No. 15-1544, 2016 WL 3163073, at *7 (6th Cir. June 7, 2016). This said, a court
must keep in mind that a settlement is a compromise—it is necessarily less than what Class
Members could have recovered after a successful appeal and trial. See, e.g., Priddy v. Edelman,
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883 F.2d 438, 447 (6th Cir. 1989) (“The fact that the plaintiff might have received more if the
case had been fully litigated is no reason not to approve the settlement.”); Int’l Union, United
Auto., Aerospace, & Agr. Implement Workers of Am. v. Ford Motor Co., No. 07-CV-14845, 2008
WL 4104329, at *23 (E.D. Mich. Aug. 29, 2008) (quoting same).
While Plaintiffs continue to believe their claims are meritorious, it is obvious that they
might not prevail if they continued to litigate this case. Defendants won the first bellwether trial,
and experience from that trial demonstrates that Defendants had a reasonable likelihood of
prevailing in some material number of future trials. And Defendants would litigate each state’s
claims as vigorously as they litigated the Ohio bellwether claims, presumably including scores of
motions for summary judgment, motions to decertify the class, Daubert motions, and motions in
limine. This also counsels in favor of settlement. See, e.g., Lonardo, 706 F. Supp. 2d at 781
(approving settlement where the case “was a hard-fought legal battle from the filing of the
complaint . . . to the final settlement conference” and explaining that “[b]ased on the Court’s
intimate knowledge of these proceedings, there is no reason to believe that either party would
litigate the remainder of the case less vigorously”).
The Settlement is a strong result, moreover, even if one assumes that Plaintiffs would
have prevailed on the issue of liability in all trials. That is so because Plaintiff’s damages expert
calculated damages of between $279 and $235, Ex. J (2/2/15 Knittel Rep.) ¶¶ 12-14, and
Whirlpool’s damages expert testified that damages were zero, even if Whirlpool was liable, Ex.
K (3/8/13 Bresnahan Rep.) ¶ 17. Under the Settlement, however, any Class Members who
experienced a mold or odor problem in their washer receive no less than $50. Ex. A (Settlement)
at IV.B. As explained above, such Class Members may choose to receive $50 in cash, elect a
20% rebate of the purchase of a new washer or dryer (which no Class Member would choose if
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she did not know it was worth more to her than $50), or dollar for dollar cash reimbursement of
out-of-pocket expenses up to $500. See id. And the Settlement provides a 5% rebate off the
purchase of a new washer, dryer, or washer-dryer combo to Class Members who never
experienced the mold or odor problem. See id. That rebate is worth approximately $37 if
applied to a washer or dryer, and $74 if applied to a washer-dryer combo. Ex. F (Tubman Decl.)
¶ 3.
The Settlement benefits thus compare favorably to what Plaintiffs could recover if they
prevailed at trial. A Class Member who experienced mold problems and who then selects cash
receives between 18-21% of what she could hope to get if she prevailed at trial and a jury
accepted Plaintiffs’ damages testimony. That same Class Member receives between 53-63% of
her best-case trial outcome if she elects the 20% rebate. Amazingly, if she incurred out-ofpocket expenses to deal with the mold problem, she can recover—in cash—more than the
maximum amount she would have received after trial. Cf. In re Sw. Airlines Voucher Litig., 799
F.3d 701, 711-12 (7th Cir. 2015) (“The class members will receive everything they reasonably
could have hoped for. . . . It is an exceptional settlement that actually makes the class whole.”).
Class members whose washers did not have mold or odor still recover between 21-25% of their
best-case outcome after trial.9 Such benefits are well-within the range of those courts approve
routinely. See, e.g., Sullivan, 667 F.3d at 324 (approving settlement for 11-20% of maximum
total damages).

9

This is no small feat. While there is no legal question that Plaintiffs may claim damages for all
Class Members on the theory that all Class Members overpaid for their washers, see, e.g., In re
IKO Roofing Shingle Prod. Liab. Litig., 757 F.3d 599, 603 (7th Cir. 2014), whether a given jury
would award those damages to Class Members whose washers functioned as promised is another
matter entirely.
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E.

All Class counsel and all Class Representatives support the Settlement.

The fifth factor courts consider when determining whether to approve a settlement is the
reaction of Class counsel and the Class Representatives. See UAW v. Gen. Motors Corp., No.
05-CV-73991-DT, 2006 WL 891151, at *19 (E.D. Mich. Mar. 31, 2006) (affording
“considerable weight” to the judgments of “reputable practitioners and trial counsel experienced
in complex class action litigation who have adequately assessed the strengths of their respective
claims and positions”); see also Hainey v. Parrott, 617 F. Supp.2d 668, 675 (S.D. Ohio 2007).
Here, this factor points unambiguously towards approval. First, Class counsel, experienced
practitioners with long histories representing plaintiffs in class litigation, support this Settlement.
Ex. D (Lichtman Decl.) ¶ 13. Second, every Class Representative was consulted, and each
supports the Settlement. Ex. C (Selbin Decl.) ¶ 25; Ex. L (Class Representative Decls.).
F.

The reactions of absent Class Members favor approval.

The sixth factor is the objection and opt-out rate. As with the first five factors, this factor
strongly counsels in favor of approval. Courts have held repeatedly that a low number of
objections point in favor of final approval. See, e.g., In re Cardizem CD Antitrust Litig., 218
F.R.D. 508, 527 (E.D. Mich. 2003) (“That the overwhelming majority of Class Members have
elected to remain in the Settlement Class, without objection, constitutes the ‘reaction of the
class,’ as a whole, and demonstrates that the Settlement is ‘fair, reasonable, and adequate.’”
(citation omitted)); see also In re Toys R Us-Delaware, Inc.--Fair & Accurate Credit
Transactions Act (FACTA) Litig., 295 F.R.D. 438, 456 (C.D. Cal. 2014) (collecting cases).
Generally speaking, an average of about 1% of a class objects. Newberg on Class
Actions § 13:54 (5th ed.) (citing Theodore Eisenberg, The Role of Opt-Outs and Objectors in
Class Action Litigation: Theoretical and Empirical Issues, 57 Vand. L. Rev. 1529, 1546 (2004)).
Here, however, only 48 Settlement Class Members objected to the Settlement, an astonishingly
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low objection rate of 0.001%.10 Similarly, the 639 Class Members who excluded themselves
from the Settlement amount to an incredibly low opt-out rate of approximately 0.01%. Such low
rates counsel in favor of approval. Lonardo, 706 F. Supp. 2d at 783.
G.

Settlement is in the public interest.

The final factor is whether settlement is in the public interest. This Settlement clearly is.
In suing Whirlpool and Sears, Class counsel “took on a difficult case that an individual Class
Member would almost certainly never file on their own” and “obtained recovery on a class-wide
basis for an alleged injury that, but for this litigation, would almost certainly have gone
uncompensated.” Lonardo, 706 F. Supp. 2d at 782. By agreeing to settle the case now, Class
counsel ensure that all Class Members benefit from the certainty of relief, without further delay,
and without tying up federal courts with needless litigation. See Sheick v. Auto. Component
Carrier LLC, No. 2:09-CV-14429, 2010 WL 4136958, at *21 (E.D. Mich. Oct. 18, 2010). This
promotes the “strong public interest in favor of settlements, particularly in class action suits.”
Bell v. DuPont Dow Elastomers, LLC, 640 F. Supp. 2d 890, 895 (W.D. Ky. 2009) (quoting
Williams v. Vukovich, 720 F.2d 909, 923 (6th Cir. 1983)). Accordingly, there is no question that
the “public interest” weighs in favor of approval.
VI.

THE OBJECTIONS ARE WITHOUT MERIT AND SHOULD BE OVERRULED.
As indicated above, the vast majority of the 5.5 million Class Members have neither

objected to nor excluded themselves from the Settlement. Fewer than 0.001% of Class Members
objected to the Settlement: the Court received and docketed 68 unique objections on behalf of
70 households (more than 25% of those objections do not appear to be from Class Members).

10

Even if one calculates the objection rate using “only” the 3,817,399 Notice postcards that were
mailed, it equals just 0.002%—a strikingly low objection rate.
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See Ex. M (Objections Chart). And these objectors face a high legal bar because “[o]nce
preliminary approval has been granted, a class action settlement is presumptively reasonable, and
an objecting class member must overcome a heavy burden to prove that the settlement is
unreasonable[.]” Dick v. Sprint Commc’ns Co. L.P., 297 F.R.D. 283, 290 (W.D. Ky. 2014)
(quoting Levell v. Monsanto Research Corp., 191 F.R.D. 543, 550 (S.D. Ohio 2000)). None of
the objectors carries his or her burden.
A.

25% of the objectors lack standing.

It is well established that a court does not have jurisdiction to hear objections from nonclass members. See, e.g., Fidel v. Farley, 534 F.3d 508, 512, 515 n.5 (6th Cir. 2008); In re
Regions Morgan Keegan Sec., Derivative & Erisa Litig., No. 2:07-CV-02830-SHM, 2013 WL
1500471, at *4 (W.D. Tenn. Apr. 10, 2013). Indeed, “[c]ourts regularly find that non Class
Members have no standing to object to a proposed settlement . . . .” Newberg on Class Actions §
13:22 (5th ed.). Nineteen of the objections here come from individuals who do not appear to
have standing. See Ex. D (Lichtman Decl.) ¶ 12.

1313707.6

•

Nine objectors state affirmatively that they did not purchase a Class Washer.
These individuals object to the Settlement at least in part because they
experienced similar problems with their washing machines and those washers
are not part of the Settlement. These objectors, however, are not impacted by
the Settlement; i.e., the Settlement does not impact their ability to pursue
claims about their washers. Such objectors simply do not have standing.
Fidel, 534 F.3d at 512, 515 n.5.

•

Four objectors state that they opt out of the Settlement and object to it. Those
individuals do not have standing to object because individuals who opt-out are
no longer part of the Class. See Olden v. LaFarge Corp., 472 F. Supp. 2d
922, 930–31 (E.D. Mich. 2007) (“[O]pting out of a settlement and choosing to
object logically are mutually exclusive options: if one actually opts out, she
has no standing to object to the settlement as she will not be bound by it.”
(citing Becherer v. Merrill Lynch, Pierce, Fenner and Smith, Inc., 193 F.3d
415, 426 (6th Cir. 1999)); see also Newberg on Class Actions § 13:23 (5th
ed.) (“[The] black letter rule is that opt-outs have no standing . . . .”).
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•

Nine objections are from individuals who do not make any showing that they
are Class Members; i.e., they do not provide any evidence that they purchased
a Class Washer.

See Ex. D (Lichtman Decl.) ¶ 12(a-c) (collecting and citing these objections). In total, more than
25% of the unique objections appear to be from individuals who do not have standing. Plaintiffs
respectfully submit that the Court should not consider such objections. Fidel, 534 F.3d at 512,
515 n.5.
B.

Objections that the Settlement is “too small” should be overruled.

The vast majority of objectors argue that the Settlement provides too little recovery. See
Ex. D (Lichtman Decl.) ¶ 12(d). Many of these objectors ask that their machines be replaced
without charge or that they receive a refund of the full amount of money they spent on their
washer. See id. Others do not ask for any specific amount of compensation, but simply state that
the Settlement is inadequate. See id. One objection asks for the amount of money that they
spent on a warranty, and a final group seeks compensation for personal injuries or emotional
distress. See id.
Plaintiffs are sympathetic to these objections—they, of course, would love to have
recovered more for Class members and devoted nearly a decade fighting to do so. But, they
respectfully note that most of these objections should be overruled for the simple reason that they
seek relief far in excess of what Class Members could have recovered after a successful trial.
While it is understandable that objectors would want to be compensated for the full price of their
machines (or more), Plaintiffs could never have achieved that result. Plaintiffs could only
recover damages for their economic harm, which is measured by “the difference between the
price of the Duet washer at the point of sale and the value the washer would have had but-for the
alleged defect.” (Dkt. 488 at 33 (Trial Tr. at 3485).) Plaintiffs could not have recovered the full
price paid for each machine, the full cost to purchase an equivalent washer today, or full
1313707.6
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replacement of the machines at no cost. As indicated above, Plaintiffs’ expert economist testifies
that damages were either $279 or $235. Ex. J (2/2/15 Knittel Rep.) at ¶¶ 12-14.
It bears emphasis, moreover, that this litigation did not involve claims for personal injury
or emotional distress, and the Settlement expressly excludes such claims. Ex. A (Settlement) at
XI.B. That is, any Class Member with such a claim still has that claim notwithstanding this
Settlement. Class Members thus cannot object that the Settlement does not compensate personal
injuries or emotional distress just as they cannot properly object that the Settlement does not
compensate them for other allegedly defective Whirlpool products; i.e., the Settlement does not
impact their rights with respect to such claims in any way. Cf., e.g., Fidel, 534 F.3d at 512, 515
n.5 (explaining that an individual only has standing to object to a settlement if his or her rights
are impacted by that settlement).
Finally, while Plaintiffs note that a few objections ask simply for “a larger settlement”
(i.e., these objections arguably do not seek more than Plaintiffs’ could have recovered at trial),
such objections are misguided.11 See, e.g., Linney v. Cellular Alaska P’ship, 151 F.3d 1234,
1242 (9th Cir. 1998) (“Appellants offer nothing more than speculation about what damages
‘might have been’ won had they prevailed at trial. . . . [But] [t]he proposed settlement is not to be
judged against a hypothetical or speculative measure of what might have been achieved by the
negotiators.” (emphasis in original)). When measured against the actual range of outcomes
available in this litigation, the Settlement is an exceptional result. See, e.g., In re Polyurethane
11

It appears that one objector simply misunderstood the Settlement. This objector complained
that the 20% rebate is no better than consumers can already receive “simply by walking into a
big-box retailer . . . .” (Dkt. 596 (Gilmore Objection).) But Class Members who elect the rebate
options under the Settlement receive discounts in addition to any existing retail sales or
discounts. Ex. A (Settlement) at I.BB. and CC.; Ex. A (Settlement) at Ex. 3 (FAQs) at 4
(“Rebates may be used in addition to or incremental to any other sales promotion that is offered
towards an eligible washer or dryer.”).
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Foam Antitrust Litig., No. 1:10 MD 2196, 2015 WL 1639269, at *5 (N.D. Ohio Feb. 26, 2015)
(“A settlement figure that equates to roughly 18 percent of the best-case-scenario classwide
overcharges is an impressive result in view of these possible trial outcomes.”), appeal dismissed
(Dec. 4, 2015); Stop & Shop Supermarket Co. v. SmithKline Beecham Corp., No. 03–cv–4578,
2005 WL 1213926, at *9 (E.D. Pa. May 19, 2005) (11.4% of damages); In re Linerboard
Antitrust Litig., No. MDL 1261, 2004 WL 1221350, at *4 (E.D. Pa. June 2, 2004) (collecting
cases approving anywhere from 5.35% to 28% of damages).
C.

Objections that Class Members should not be required to provide proof of
Class membership or out-of-pocket expenses should be overruled.

A handful of objectors ask this Court not to approve the Settlement because it requires
them to prove they are actually Class Members or provide proof of out-of-pocket expenses to
receive compensation for such expenses. Ex. D (Lichtman Decl.) ¶ 12(e). But Courts routinely
require Class Members to furnish some proof to establish their entitlement to relief. See, e.g.,
Tait v. BSH Home Appliances Corp., No. SACV100711DOCANX, 2015 WL 4537463, at *3
(C.D. Cal. July 27, 2015) (granting final approval in front-loading washer biofilm settlement
under which claimants were required to provide proof of ownership), appeal dismissed (Jan. 13,
2016); In re Lawnmower Engine, 733 F. Supp. 2d at 1010 (“[R]equiring Class Members to
include serial numbers on their claim forms was reasonable.”). Indeed, for any plaintiff to
prevail at trial, they must establish that they actually have a valid claim—i.e., any of the Class
Members would have needed to provide at least this same proof following a successful trial.
The Settlement requires particularly reasonable proof. Class Members can simply take a
picture of their washer, send a receipt, or provide some alternative proof of purchase. See Ex. A
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(Settlement) at IV.3.12 Plaintiffs are not aware of any easier method for proving Class
Membership, and no objector suggests one. And while Class Members who seek out-of-pocket
expenses (up to $500) must substantiate such claims with proof of the expenditure and some
evidence that the washers experienced a persistent mold or odor problem, those burdens are
minimal in light of this extremely significant relief. See, e.g., Schulte v. Fifth Third Bank, 805 F.
Supp. 2d 560, 591-94 (N.D. Ill. 2011); see also Newberg on Class Actions § 12:21 (5th ed.)
(explaining that substantiation may be required “to enable class counsel or the settlement
administrator to determine if the claimant is a member of the certified settlement class, and
where appropriate, the amount to which the claimant is entitled”).
D.

Objections to this lawsuit as a concept do not counsel against approval.

A few objectors assert that this lawsuit itself is frivolous and entirely without merit. See
Ex. D (Lichtman Decl.) ¶ 12(f). Such objections do not undermine the fairness, adequacy, and
reasonableness of the Settlement—paradoxically, they weigh in favor of approving the
Settlement. True v. Am. Honda Motor Co., 749 F. Supp. 2d 1052, 1082 (C.D. Cal. 2010) (noting
that Class Members who believe the case has no merit whatsoever must think the settlement is
more than fair to the class, suggesting it should be approved). Class Members who oppose this
lawsuit on philosophical grounds, moreover, were free to exercise their right to opt out of it.
Such objections should be overruled summarily. See, e.g., In re Motor Fuel Temperature Sales

12

Importantly, a washing machine is a durable good; i.e., the vast majority of Class Members
still have their physical washing machine. The Settlement thus stands in stark contrast to a
settlement in which class members are asked to produce proof of purchase for disposable items.
Cf. Gascho, 822 F.3d at 287-88 (rejecting pre-discovery settlement that provided significant
compensation to counsel, little compensation to class members, and required class members to
produce both a receipt and UPC code for a box of diapers in order to receive a free box of
diapers).
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Practices Litig., No. 07-MD-1840-KHV, 2012 WL 1415508, at *16 n.32 (D. Kan. Apr. 24,
2012).
E.

The attorneys’ fee objections are meritless and should be overruled.
1.

The requested fees are significantly less than Class counsel’s lodestar.

When “awarding attorney’s fees in a class action, a court must make sure that counsel is
fairly compensated for the amount of work done as well as for the results achieved.” Gascho v.
Global Fitness Holdings, LLC, 822 F.3d 269, 279 (6th Cir. 2016) (quoting Rawlings v.
Prudential-Bache Props., Inc., 9 F.3d 513, 516 (6th Cir. 1993)). In a case like this one, in which
the parties reach a settlement with a claims-made structure that has no upper cap on relief, courts
use the lodestar method to determine whether a fee is reasonable. See Gascho v. Global Fitness
Holdings, LLC, No. 2:11-cv-436, 2014 WL 1350509, at *34 (S.D. Ohio Apr. 4, 2014) (applying
the lodestar method, and explaining that although “the percentage of the fund method is
preferred in common fund cases, . . . this is not, however a common fund case because the
provision for attorneys’ fees . . . is independent of the award to the Class”), report and
recommendation adopted, 2014 WL 3543819 (S.D. Ohio 2014), aff’d, 822 F.3d 269 (6th Cir.
2016).
Here, the lodestar analysis confirms that the requested fees of $6,723,432.66 (which is
$14.75 million less the $8,026,567.34 in costs) are extremely modest: in the nine years in which
this litigation has been pending, Class counsel collectively amassed more than $33 million in
total lodestar prosecuting this matter here and in the companion case in the Northern District of
Illinois. (See Dkt. 583-1 (Brief in Support of Fees) at 12-16 (addressing this analysis in detail).)
2.

The fee is modest compared to the class benefits.

Several objections argue that the request for fees and costs is excessive. See Ex. D
(Lichtman Decl.) ¶ 12(i). The requested fees, however, are well-justified in light of the result
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obtained for the Class. Indeed, these objections are premised largely on the notion that the
Settlement did not provide sufficient relief. As explained above, however, this Court must
compare any resolution to the relief that Plaintiffs and the Class could have recovered had they
prevailed at every stage of the litigation (which, of course, they did not). And the Settlement
compares favorably to what the Class could have recovered if they prevailed at trial, even though
they lost the first bellwether trial. Class Members who experienced mold or odor can choose
from rebates worth more than half of the amount they could have recovered at trial or cash equal
to approximately 20% of their best-case damages. And Class Members who did not experience
mold or odor can still select a rebate worth more than 20% of their best-case damages at trial.
Additionally, any Class Member who actually experienced mold or odor problems and paid outof-pocket either to address those issues or to replace their washer due to them can recover actual
expenses up to $500 in cash. The latter benefit is significantly greater than even the high
damages estimate. Finally, all costs of notice, attorneys’ fees, and claims administration are paid
solely by Whirlpool and Class counsel—the Class bears none of those costs.
Class counsel respectfully note, moreover, that an argument advanced by one non-class
member (see Dkt. 632 (Nesbitt Objection))—who asserts that Class counsel should only recover
part of their costs because this Settlement was not for full value—is just wrong. Essentially
every settlement is for less than 100% of the damages that could be recovered at trial;
nonetheless, attorneys in class actions—exactly like attorneys in individual actions—may
recover all of their costs. Cf., e.g., In re Synthroid Mktg. Litig., 264 F.3d 712, 718 (7th Cir.
2001) (“[C]ourts must do their best to award counsel the market price for legal services, in light
of the risk of nonpayment and the normal rate of compensation in the market at the time.”).
Indeed, Class counsel may recover all of their fees, although the attorneys in this case did not.
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Cf., e.g., Sullivan, 667 F.3d at 324 (“[S]ettlement is a compromise, a yielding of the highest
hopes in exchange for certainty and resolution.”).
3.

Class counsel do not need to disclose their detailed time on the public
docket.

Professional objectors Siegel and Cochran (whose malicious objections are discussed in
more detail below) both ask this Court to order Class counsel to file detailed time sheets on the
public docket, rather than under seal. (Dkt. 603 at 8; Dkt. 605.) This request is without merit.
Indeed, in a recent opinion chastising a district court for sealing certain pleadings, the Sixth
Circuit explained that the requirement for attorneys’ fees is different—that evidence must be
provided to the Court:
[The] key requirement for an award of attorney fees is that the documentation
offered in support of the hours charged must be of sufficient detail and probative
value to enable the court to determine with a high degree of certainty that such
hours were actually and reasonably expended in the prosecution of the litigation.
Gascho, 822 F.3d at 281 (quoting Imwalle v. Reliance Med. Prods., Inc., 515 F.3d 531, 553 (6th
Cir. 2008)) (emphasis added). Class counsel, moreover, is “aware of no authority holding that
class counsel must open its books to objectors for inspection by virtue of filing a fee motion.”
Cassesse v. Williams, 503 F. App’x 55, 58 (2d Cir. 2012) (unpublished).
In this case, Class counsel complied with Gascho. Indeed, Class counsel went beyond
what Gascho requires because they submitted monthly time reports to the Court pursuant to the
order appointing interim class counsel. (Dkt. 12.) And Class counsel based their $6,723,432.66
fee request on detailed time records from five law firms demonstrating 45,361 hours of work,
with a lodestar of $22,126,267.30. Class counsel also provided a narrative describing their work.
That is more than sufficient for the Court to evaluate the fee request. Cf. Shane Grp., Inc., 2016
WL 3163073, at *8 (“[C]lass counsel provided no backup whatsoever—no time records, no
descriptions of work done—in support of their hours spent working on the case.”).
1313707.6
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Even objectors themselves may only access time records if they make a showing that
Class counsel’s detailed time records will actually impact the content of their objection.
Cassesse, 503 F. App’x at 58 (“No objector specifies how access to class counsel’s billing
records would have affected her objections to the fee request.”); In re Pall Corp. Class Action
Attorneys’ Fees Application, No. CV 07-3359, 2013 WL 1702227, at *4 (E.D.N.Y. Apr. 8, 2013)
(“Neither existing caselaw nor, frankly, the conduct of objectors’ counsel in this case suggests
that objectors’ counsel should be provided with the detailed time records of counsel for the class
plaintiffs.”). Neither objection makes a showing of a need for the time records, particularly
because the fee request is such a small fraction of the accumulated lodestar, and because any fees
awarded come from Whirlpool, not from the Class.
The Court decides the reasonableness of the fee request. Here, in addition to its own
familiarity with the work Class counsel performed, it has before it contemporaneous under-seal
time submissions made pursuant to Court order, detailed time records, and a narrative explaining
that time. This is more than what is required. That said, of course, Class counsel stand ready to
provide the Court any additional information it deems necessary to render its decision.
4.

Class counsel’s costs detail is sufficient.

Two objectors request itemized disclosure of Class counsel’s accumulated out-of-pocket
costs. (Dkt. 593 (Hough Objection); Dkt. 605 (Cochran Objection).) Class counsel have
submitted expense reports, broken down by category, from five law firms, as well as reports of
expenses from common litigation funds, and they respectfully submit that this is sufficient for
the Court to evaluate the request for costs, particularly given that Class counsel’s total request for
costs and fees is less than half of all accumulated costs and fees in this action. Nevertheless,
Class counsel stand ready to provide the Court with itemized cost reports under seal if the Court
requests them.
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F.

Professional objector Edward Siegel’s objections are frivolous.

Three of the objectors are represented by Mr. Edward Siegel, a well-known professional
objector. (Dkt. 603 (Gilmore, et al. Objection) & Dkt. 624 (duplicate objection)); see Barbara J.
Rothstein & Thomas E. Willging, Managing Class Action Litigation: A Pocket Guide for Judges,
Federal Judicial Center (3d ed. 2010) (cautioning judges to “[w]atch out” for “professional
objectors ”). Professional objectors are grifters: “lawyers who file stock objections to class
action settlements—objections that are most often nonmeritorious—and then are rewarded with a
fee by class counsel to settle their objections.” In re Elec. Books Antitrust Litig., 639 F. App’x
724 (2d Cir. 2016) (unpublished) (citation and internal punctuation omitted). Such objections
should be viewed with deep skepticism. Newberg on Class Actions § 13:21 (5th ed.) (observing
that objections by repeat or professional objectors are usually nonmeritorious).
Mr. Siegel, indeed, is “one of the nation’s most prolific serial objectors.” Cleveland
Scene, June 4, 2008; see also In re Initial Pub. Offering Sec. Litig., 721 F. Supp. 2d 210, 214
(S.D.N.Y. 2010) (describing Siegel as a “serial objector[]”). Perhaps his serial objections would
not be a problem if they had merit, but they do not: scores of courts have rejected his attempts to
hijack settlements for personal gain.13 As one court explained:
These objectors [represented by Mr. Siegel] have contributed nothing. . . . Their
goal was, and is, to hijack as many dollars for themselves as they can wrest from a
negotiated settlement. Objectors’ eight-page-long, two-week-late pleading
presented no facts, offered no law, and raised no argument upon which the Court
relied in its deliberation or ruling concerning class counsel’s motion for fees. . . .
Objectors’ request and their motion ill-befit attorneys admitted to the bar.
13

To list only a few: Rodriguez v. Schneider, 480 F. App’x 876 (9th Cir. 2012) (unpublished);
In re Insurance Brokerage Antitrust Litig., 579 F.3d 241 (3d Cir. 2009); Carlson v. Xerox Corp.,
355 F. App’x 523 (2d Cir. 2009) (unpublished); In re Bristol-Myers Squibb Sec. Litig., No. 062964, 2007 WL 2153284 (3d Cir. June 27, 2007) (unpublished); In re Wal-Mart Wage & Hour
Emp. Prac. Litig., No. 06- Civ. 225, 2010 WL 786513, at *1 (D. Nev. Mar. 8, 2010); In re AOL
Time Warner Shareholder Derivative Litig., No., 2010 WL 363113 (S.D.N.Y. 2010).
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See, e.g., In re UnitedHealth, 643 F. Supp. 2d at 1109. His objections here are even less
meritorious than those at issue in UnitedHealth.
1.

Attorneys’ fees in this case should be based on lodestar.

Siegel contends that any fee award must be calculated as a percentage of the benefit to
the Class. (Dkt. 603 at 6.) This argument proceeds in three steps:
1.

The Class Action Fairness Act (“CAFA”), 28 U.S.C. § 1712(a), requires that, in
any settlement that includes coupon relief, fees be calculated as a percentage of
the value of the coupons redeemed. (Dkt. 603 at 6.)

2.

$50 in cash is “functionally the same as a coupon.” (Id.)

3.

If 150,000 claimants each claim the $50 cash option, the total benefit to the Class
is $750,000. (Id. at 4.)

This is (mind-numbingly) wrong.
a.

CAFA does not preclude a fee based on lodestar.

The relevant provision of CAFA is titled “Coupon Settlements,” which applies to any
settlement where class members are compensated at least in part with vouchers. 28 U.S.C.
§ 1712(a). It expressly states that “any attorney’s fee award shall be based upon the amount of
time class counsel reasonably expended working on the action” in any case where “a portion of
the recovery of the coupons is not used to determine the attorney’s fee to be paid to class
counsel” and it “may include “a multiplier.” 28 U.S.C. § 1712(b)(1 & 2). In other words, in
cases that include coupon relief, as this one does only in part, if attorneys’ fees are determined
using the percentage-of-the-fund method, the fund must be calculated based on the coupons
actually redeemed, not the coupons claimed. If, however, the percentage-of-the-fund approach is
not used, the fee must be based on lodestar, and may include a multiplier. See, e.g., In re Sw.
Airlines, 799 F.3d at 709.
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Siegel’s argument—that courts may not use lodestar to determine fees in any case in
which coupons are part of the deal—makes no sense in light of the statute’s language explaining
that courts must use lodestar whenever “a portion of the recovery of the coupons is not used to
determine the attorney’s fee.” 28 U.S.C. § 1712(b)(1). He apparently reaches this conclusion by
completely misreading another portion of the statute that explains that if courts base a “portion of
any attorney’s fee award” on the value of coupons, the Court must base that portion of the award
“on the value to class members of the coupons that are redeemed.” 28 U.S.C. § 1712(a).14
To be sure, a divided Ninth Circuit panel did read CAFA as requiring a percentage of the
fund approach when a settlement is based on coupons exclusively. See In re HP Inkjet Printer
Litig., 716 F.3d 1173, 1186-87 (9th Cir. 2013); but cf. id. at 1192-99 (Berzon, J., dissenting).
Literally “all other reported decisions reject” that one, Newberg on Class Actions § 15:71 (5th
ed.), and it is just wrong, as both the Seventh and Eighth Circuits have held. John T. Galloway v.
The Kansas City Landsmen, LLC, et al., No. 15-1629, __ F. __, 2016 WL 4409343, at *4 (8th
Cir. Aug. 19, 2016); In re Sw. Airlines, 799 F.3d at 709; Rougvie v. Ascena Retail Grp., Inc., No.
CV 15-724, 2016 WL 4111320, at *27 (E.D. Pa. July 29, 2016); Tyler v. Michaels Stores, Inc.,
150 F. Supp. 3d 53, 65 (D. Mass. 2015).
In any event, this case is unlike HP because the Settlement provides Class members with
a mix of cash and coupon relief.

14

The option “prohibited by subsection (a) is using a percentage-of-recovery method based on
the face value of all coupons merely available to the class.” In re Sw. Airlines, 799 F.3d at 709.
That now-prohibited approach reflected the abusive coupon settlement that § 1712 was meant to
prevent. Id. (citing S. Rep. No. 109-14, reprinted in 2005 U.S.C.C.A.N. 3, 30).
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b.

$50 in cash is not, “functionally” or otherwise, a coupon.

Siegel argues that $50 in cash is “functionally the same as a coupon.” To state the
proposition is to refute it. Cash is cash. The $50 in cash in this case is actually $50 in cash. The
dollar for dollar cash reimbursement up to $500 for mold-related expenditures, too, is cash. That
Class Members who experienced mold or odor can elect instead to receive a rebate for 20% off
the purchase price of a replacement washer does not change this fact. Indeed, any Class Member
who elects the rebate definitionally is making a choice that it is worth more to them than $50
cash.
c.

Siegel’s objection is based on a basic mathematical error.

Siegel asserts that 150,000 claimants x $50 = $750,000. But 150,000 x $50 is not
$750,000; it is $7,500,000. In any event, the total value of claims to date exceeds $11,000,000.
Cf. Ex. D Lichtman Decl. ¶ 14 (performing Siegel’s analysis using the correct numbers).
2.

Fees and costs were negotiated without collusion.

Siegel argues that Whirlpool’s agreement not to object to a request for fees and costs up
to a certain level (what is known as a “clear-sailing” agreement) renders the Settlement unfair.
(Dkt. 603 at 3-4.) This is wholly without foundation. Indeed, as explained above as well as in
the Brief in Support of Fees, Costs, and Service Awards (Dkt. 583-1), there is zero evidence—or
even a hint—of collusion. Because there was no collusion, Siegel is reduced to arguing
implicitly that “clear-sailing” agreements are necessarily unfair. That is not the law of this (or
any other) circuit. See, e.g., Gooch, 672 F.3d 402, 426 (“[N]ot every ‘clear sailing’ provision
demonstrates collusion.”).15

15

Siegel claims that this case is similar to In re Bluetooth Headset Prods. Liab. Litig., 654 F.3d
935 (9th Cir. 2011). It isn’t. In Bluetooth, the parties negotiated a settlement before the court
had even decided the motion to dismiss, agreed to a substantial fee award with no monetary
footnote continued on next page
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3.

The ‘quick-pay’ provision is proper.

Siegel argues that Whirlpool’s agreement to pay any awarded fees and costs within 30
days of the final approval order hints of collusion. (Dkt. 603 at 3-4.) Siegel objects to what is
known as a “quick-pay” provision, the purpose of which is to remove any incentive for class
counsel to give into “objector blackmail” from people like Mr. Siegel. See Brian T. Fitzpatrick,
The End of Objector Blackmail?, 62 Vand. L. Rev. 1623, 1625 (2009).
Quick-pay provisions “permit counsel to receive whatever fees the district court awards
them as soon as those courts approve those settlements, regardless of whether the settlements are
appealed,” and thus “objectors who bring meritless appeals can no longer delay the point at
which class counsel receive their fees.” Id. They are approved by courts routinely for this
reason. See, e.g., In re LivingSocial Marketing & Sales Prac. Litig., 298 F.R.D. 1, 22 n.25
(D.D.C. 2012) (“There is ample authority for the ‘quick-pay’ provision.”); In re TFT-LCD (Flat
Panel) Antitrust Litig., No. 3.07-md-1827, 2011 WL 7575004, at *1 (N.D. Cal. Dec. 27, 2011)
(“With respect [to] the ‘quick pay’ provisions, Federal courts, including this Court and others in
this District, routinely approve settlements that provide for payment of attorneys’ fees prior to
final disposition in complex class actions.” (collecting cases)).
Siegel, moreover, does not seem to understand what a quick-pay provision actually is
because he claims that it “eliminates all risk of payment to Class Counsel.” (Dkt. 603 at 4.) It
does no such thing. If this Court approves the Settlement, but is subsequently reversed on
appeal, Class counsel are obligated to repay the fees and costs to Whirlpool. (Ex. A (Settlement)
at X.D.) Quick-pay provisions accomplish one objective only: they stop people like Mr. Siegel

footnote continued from previous page
relief provided to the Class at all, and the district court did not scrutinize the negotiation process
and settlement for signs of collusion. Id. at 947-49.
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from extracting meritless payments from class counsel. Cf. In re UnitedHealth, 643 F. Supp. 2d
at 1108 (describing Siegel as a parasite).
4.

Class counsel may recover fees and costs based on work done before
and during the bellwether trial.

Siegel argues that Class counsel are entitled to fees and costs only for time spent and
expenses incurred after the jury verdict in the bellwether trial in October 2014. (Dkt. 603 at 7-8.)
This argument is nonsensical. As an initial matter, no claims in this case were finally resolved.
The parties settled while that verdict was on appeal.
Second, the Ohio trial was a bellwether trial. It governed only Ohio claims about
Whirlpool-branded washers and was intended to assist the parties and the Court in their
evaluation of the merits of the case as a whole. See, e.g., In re Hanford Nuclear Reservation
Litig., 534 F.3d 986, 1008 (9th Cir. 2007) (explaining that a bellwether trial is meant to be a
“learning process” (citation omitted)). Even assuming Whirlpool prevailed on appeal, the trial
would only have resolved the claims of some Settlement Class members who live in Ohio (those
who own a Whirlpool-brand washer). Absent resolution, additional trials were to be held for the
other states in this MDL, and the first Sears bellwether trial in that litigation was scheduled to
commence on February 22, 2016. In other words, the cases settled in the midst of litigation that
was all of a piece. Even if the loss of the bellwether trial had ultimately become final, it would
not have been the close of the overall litigation, which was set to continue.
Third, even if one somehow accepted Siegel’s absurd premise, it only underscores that
the requested fees are fair compensation for Class counsel’s work prosecuting this matter. The
Ohio class lost the bellwether trial. Nevertheless, Class counsel were able to secure a substantial
percentage of the damages that could have been recovered had the Class won at trial—more than
50% for Class Members who experienced mold. This is a testament to the skill and tenacity with
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which Class counsel litigated this case (and the companion litigation in the Northern District of
Illinois), and to the fairness and adequacy of the Settlement.
Finally, it bears emphasis that if Siegel’s proposition were right, it would have
devastating practical consequences. Large MDLs could only settle either before class counsel
lost a trial or after every case was tried. There is thus good reason that no court has ever required
such a thing.
5.

Siegel’s objections to the Settlement administration are without merit.

In addition to his objections to attorneys’ fees, Siegel objects to the claims administration
process. These objections are frivolous. He claims that only 1.5% of Class Members made
claims. That is already mistaken by a factor of more than two—3.9% of Class Members have
already made claims. See Ex. E (Weisbrot Decl.) ¶ 10. And six weeks remain in the claims
program. This is well within the range of what courts approve. See Shames v. Hertz Corp., No.
07-CV-2174-MMA WMC, 2012 WL 5392159, at *14 (S.D. Cal. Nov. 5, 2012) (collecting cases
in which courts approved settlements with response rates, respectively, of 2%, 3%, 3.9%, 4.3%,
4.9%, 5%, 6.9%, and 9%).
Siegel fails to identify a procedural deficiency with the Settlement Administrator’s
handling of the notice and claims administration process. He utterly fails to show that notice
here was not “reasonably calculated, under all the circumstances, to apprise interested parties of
the pendency of the action and afford them an opportunity to present their objections,” UAW v.
Gen. Motors Corp., 497 F.3d at 629-30 (quoting Mullane v. Cent. Hanover Bank & Trust Co.,
339 U.S. 306, 314 (1950)), or that the claims process was “needlessly burdensome” or “contrived
to discourage claims,” Gascho, 822 F.3d at 288. Siegel’s effort to manufacture a claims process
objection using shoddy math and rank speculation about Class Members’ motives fails. The
objection should be overruled.
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G.

Serial objector Barbara Cochran may warrant additional scrutiny given her
connection to suspended professional objector Darrell Palmer.

The Court may wish to view Barbara Cochran’s objection (Dkt. 605) with particular
skepticism because she is a serial objector associated with Joseph Darrell Palmer. Palmer is a
notorious professional objector who has been suspended from the practice of law, and he has a
history of ghostwriting objections.16 Palmer has represented Cochran in at least two other cases;
it is thus fair to wonder whether Cochran is simply a stalking horse for Palmer here.17
Cochran has a significant history of time-wasting objections even setting aside her
connection to Palmer. In In re TFT-LCD (Flat Panel) Antitrust Litigation, No. 3:07-md-1827
(N.D. Cal.), for example, Cochran filed an objection (Dkt. 5520), withdrew her intention to
appear at the fairness hearing because the issues on which she objected were unripe (Dkt. 5668),
later filed a motion to alter the judgment on other grounds, and followed it up by filing a notice
of appeal (Dkt. 7799). The appeal was voluntarily dismissed. Indirect Plaintiff Class v. LG
Display Co., Ltd., No. 13-15930 (9th Cir.), Dkts. 89, 93. There are, moreover, several serial

16

See https://www.serialobjector.com/persons/21. Numerous courts have labeled Mr. Palmer as
“vexatious,” and a “serial” objector. See, e.g., Dennis v. Kellogg Co., No. 9-1786, 2013 WL
6055326, at *4 n.2 (S.D. Cal. Nov. 4, 2013) (“Palmer has been widely and repeatedly criticized
as a serial, professional, or otherwise vexatious objector”) (citing cases); In re Oil Spill, No.
MDL 2179, 2013 WL 144042, at *48 n.40 (E.D. La. Jan. 11, 2013) (same); In re Uponor, Inc.,
No. 11-MD-2247, 2012 WL 3984542, at *3 (D. Minn. Sept. 11, 2012) (noting “the Palmer
Objectors appear to be represented by an attorney . . . who is believed to be a serial objector to
other class-action settlements . . . .”).
17

Palmer represented Cochran in In re Static Random Access Memory (SRAM) Antitrust
Litigation, No. 07-md-01918 (N.D. Cal.); their objection was overruled (Dkt. 1408). Palmer also
represented Cochran in Stern v. AT&T Mobility Corp., No. 2:05-cv-08842 (C.D. Cal), Dkt. 305.
Cochran’s objection was deemed frivolous because she wasn’t even a class member. Id. at Dkt.
355. After class counsel noticed Cochran’s deposition, she withdrew her objection. Id. at Dkts.
313, 355.
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objectors who share her last name (including George Cochran, who has represented her in at
least one of her objections).
In any event, the biggest problem with Cochran’s objections in this case is that they are
barely frivolous. Many have been addressed above, but two are worthy of brief mention here.
First, she complains that the requirement for Class Members to sign a “declaration” attesting to
mold or odor problems “is wholly subjective” (Dkt. 605), but she provides no further explanation
that would permit Class counsel to respond to this objection. In particular, it is not clear why she
objects to the requirement that a Class Member state she or he had a problem with mold or odor
or how she believes that seeing or smelling mold is a subjective experience. The former is
literally the lowest possible bar to demonstrating that one is entitled to relief, and the latter is not
subjective at all (e.g., mold either is or is not visible, and presumably no one finds the odor from
mold pleasant). And even if it were subjective, there is no reason that a settlement could not
include a subjective requirement.
Second, Cochran claims the 5% rebate is inadequate because it “does not provide
meaningful compensation in light of the washer’s diminished resale value.” (Dkt. 605.) She
does not elaborate on this mysterious statement. She does not have standing to make this claim,
however, because she states that she did experience mold or odor; i.e., her rights are not
impacted by the 5% rebate. In any event, and as discussed more fully above, the 5% rebate
provides a discount of between $37 and $74. Cochran provides no basis for concluding that this
compensation is not “meaningful,” nor does she explain what she means by “diminished resale
value” with respect to washing machines—products that are not resold commonly, particularly
given that these were purchased between 6 and 15 years ago. (Cf. Dkt. 545-14 (Knittel Report)
at ¶ 65 (experts assume 10 year lifespan).) Whatever she might mean by this objection, and even
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setting aside that she does not have standing to make it, her objection should be overruled
because the Settlement’s benefits are not merely reasonable, but exceptional.
VII.

THE COURT SHOULD APPROVE MODEST SERVICE AWARDS FOR CLASS
REPRESENTATIVES.
The Settlement provides for service awards of $4,000 to Class Representatives (and

$1,000 to Class Representatives who were either not deposed or inspected, or were inspected but
not yet named as plaintiffs in a lawsuit), awards well within the range of awards approved in this
Circuit. See, e.g., Newberg on Class Actions § 17:8 (5th ed.) (noting a 2006-2011 study that
showed a median incentive award of $5,250). The efforts of the Class Representatives are
particularly worthy of recognition in this case: several testified at the bellwether trial, while
others responded to discovery, opened up their homes for washer inspections, and/or sat for
deposition. (Dkt. 583-6 (chart detailing participation by Class Representatives); Ex. L (Class
Representative Declarations). These modest service awards are reasonable for Class
Representatives who have invested significant time and effort in a years-long lawsuit that
resulted in significant relief for the Class; indeed, there are no objections to these service awards.
They should be approved.
VIII. CONCLUSION
For the foregoing reasons, Plaintiffs respectfully request that the Court overrule all
objections and enter an Order granting final approval of the Settlement and awarding the
specified service awards to Class Representatives.

Dated: August 25, 2016

LIEFF CABRASER HEIMANN & BERNSTEIN, LLP

By:
Jonathan D. Selbin
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CERTIFICATE OF SERVICE
I hereby certify that, on August 25, 2016 service of this document was accomplished
pursuant to the Court’s electronic filing procedures by filing this document through the ECF
system.

Jason L. Lichtman
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CLASS ACTION SETTLEMENT AGREEMENT
This Settlement Agreement (“Agreement”) fully and finally resolves all of the Biofilm
Claims, as defined below. Plaintiffs are John Bettua, Guiseppina P. Donia, Karen Freeman,
Peggy Lemley, Derral Howard, Denise Miller, Charles Napoli, Vic Pfefer, Jeffrey Robinson, and
Sandra K. Robinson, Gina Glazer, Trina Allison, Jeff Glennon, Mara Cohen, Karen P. Hollander,
Jane Werman, Sonja Sandholm-Pound, Shannon Schaeffer, Paula Call, Bonnie Beierschmitt,
Phil Torf, Sylvia Bicknell, Rebecca Nordan, Maggie O’Brien, Andrea Strong, Pramila Gardner,
Tracy Cloer, Kathryn Cope, Laurie Fletcher, Susan Hirsch, Twilla Martin, Susan Scott, Donna
Seeherman, Tracie Snyder, Carlos Vecino, Jennifer Wainwright, and Heidi Klein, on behalf of
themselves and the Settlement Class. Defendants are Whirlpool Corporation and Sears, Roebuck
and Co. Plaintiffs, Whirlpool, and Sears are collectively referred to as the “Parties.”
WHEREAS Plaintiffs brought Biofilm Claims for fraudulent concealment, breach of
express warranty, breach of implied warranty, violation of the Magnuson Moss Warranty Act,
violation of the Song-Beverly Consumer Warranty Act, violation of various states’ consumer
protection and unfair trade practices laws, unjust enrichment, tortious breach of warranty, and
negligent design and failure to warn;
WHEREAS Defendants deny the allegations in the Lawsuits and assert numerous
defenses to Plaintiffs’ claims, including that their conduct did not cause any losses to Plaintiffs
and that the Class Washers are not defective in design;
WHEREAS, certain Plaintiffs and Whirlpool tried a bellwether case in the United States
District Court for the Northern District of Ohio, at which the jury returned a verdict in
Whirlpool’s favor on all claims. The Ohio Plaintiffs and trial class appealed the judgment
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against them to the United States Circuit Court of Appeals for the Sixth Circuit. That appeal
remains pending.
WHEREAS the only claims that have been certified for trial purposes, to date, are the
Ohio tort claims in the Ohio action against Whirlpool and the Illinois state-law implied warranty
claim in the Illinois action against Sears;
WHEREAS the Parties to this Agreement, after (i) having litigated the Lawsuits for over
nine years; (ii) having engaged in substantial discovery, including written discovery, the
production of more than 1,000,000 pages of documents by Defendants, several dozens of fact
and expert depositions, numerous inspections of Class Washers, and preparation and disclosure
of numerous comprehensive expert reports on liability and damages issues; (iii) having
conducted multiple court hearings in Ohio and Illinois, including briefings and rulings on
motions to dismiss, motions for summary judgment, and motions for class certification;
(iv) having prosecuted multiple interlocutory and post-judgment appeals to the Sixth Circuit,
Seventh Circuit, and the Supreme Court of the United States; (v) having tried a bellwether action
to jury verdict in Ohio; (vi) having undertaken preparations for a forthcoming bellwether action
that was scheduled to be tried in February 2016 before a jury in the Northern District of Illinois;
and (vii) engaging in numerous arms-length settlement negotiations (some with the assistance of
a third-party mediator) over the course of several years, have now reached an agreement
providing for a resolution of all Biofilm Claims that have been or could have been brought in the
Lawsuits against Defendants on behalf of the Settlement Class;
WHEREAS Plaintiffs and Class Counsel have reviewed and analyzed the documents
produced by Defendants and those obtained via their own investigation; consulted with experts;
examined and considered the benefits to be provided to the Class Members under the Settlement
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provided for in this Agreement; considered the laws of the several States and the claims that
could be asserted under those laws regarding the Class Washers;
WHEREAS Plaintiffs and Class Counsel believe the Settlement is fair, adequate,
reasonable and in the best interests of the Class Members, taking into account the benefits
provided to the Class Members through the terms of the Settlement, the risks of continued
litigation and possibly multiple additional trials and possible additional appeals, and the length of
time that would be required to complete the litigation and any appeals;
WHEREAS Defendants have at all times disputed, and continue to dispute, Plaintiffs’
allegations in the Lawsuits and deny any liability for any of the claims that have or could have
been raised in the Lawsuits by Plaintiffs or the Class Members, but believe that the
comprehensive resolution of the Biofilm Claims in the Lawsuits as provided in this Agreement
will avoid the substantial costs and disruptions of continued litigation and one or more certified
class-action trials, is in the best interest of Class Members, and is in the best interests of
Defendants, their employees, and their customers, and is the most effective and efficient
resolution of the Lawsuits; and
WHEREAS the Parties understand, acknowledge, and agree that this Agreement
constitutes the compromise of disputed claims and that it is their mutual desire and intention that
the Lawsuits be settled and dismissed, on the merits and with prejudice, and that the Released
Claims be finally and fully settled and dismissed, subject to and according to the below terms
and conditions.
NOW, THEREFORE, the Parties agree and covenant as follows:
I.

DEFINITIONS
As used in this Agreement, the following definitions shall apply:
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A.

“Administration and Notice Expenses” means reasonable fees and expenses
incurred by the Settlement Administrator for the: (1) preparation, mailing,
emailing, and publication of the Settlement Notice; (2) receipt and adjudication of
claims submitted by Class Members for compensation under this Settlement,
including the costs of administering a Settlement Website for the review of the
Settlement Notice and submission of claims; (3) preparation of status reports to
the Parties and the Court; (4) distribution of settlement payments to eligible Class
Members who timely submit Valid Claims; (5) receipt and processing of Opt-Out
Forms submitted by Class Members who wish to exclude themselves from the
Class; and (6) other reasonable costs of notice and claims administration.

B.

“Agreement” means this Class Action Settlement Agreement and all exhibits
attached to, and incorporated by reference into, it.

C.

“Attorney Fees and Expenses” means the amount of any attorney fees and
reimbursement of litigation expenses awarded to Class Counsel under their Fee
Application.

D.

“Biofilm Claims” means all allegations, claims, and causes of action that arise
from or relate to the accumulation of laundry residue, mold, or bacteria in the
Class Washers, sometimes resulting in bad odors and ruined laundry.

E.

“Claimant” means a Person who has submitted a Claim Form.

F.

“Claims Deadline” means 150 days after Preliminary Approval.

G.

“Claim Form” or “Claim Forms” means the proposed forms attached hereto
collectively as Exhibit 1, to be approved by the Court and to be submitted to the
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Settlement Administrator by Class Members who wish to make a claim in
accordance with Section IV of this Agreement.
H.

“Class Counsel” means Lead Class Counsel, as well as James Rosemergy of
Carey Danis & Lowe, and Steven Schwartz of Chimicles & Tikellis, LLP.

I.

“Class Member” means any Person who is a member of the Settlement Class and
who does not exclude himself or herself from the Settlement Class in the manner
and time prescribed by the Court in the proposed Preliminary Approval Order.

J.

“Class Representatives” or “Plaintiffs” means the named Plaintiffs asserting
Biofilm Claims in the Lawsuits, including John Bettua, Guiseppina P. Donia,
Karen Freeman, Peggy Lemley, Derral Howard, Denise Miller, Charles Napoli,
Vic Pfefer, Jeffrey Robinson, Sandra K. Robinson, Gina Glazer, Trina Allison,
Jeff Glennon, Mara Cohen, Karen P. Hollander, Jane Werman, Sonja SandholmPound, Shannon Schaeffer, Paula Call, Bonnie Beierschmitt, Phil Torf, Sylvia
Bicknell, Rebecca Nordan, Maggie O’Brien, Andrea Strong, Pramila Gardner,
Tracy Cloer, Kathryn Cope, Laurie Fletcher, Susan Hirsch, Twilla Martin, Susan
Scott, Donna Seeherman, Tracie Snyder, Carlos Vecino, Jennifer Wainwright, and
Heidi Klein.

K.

“Class Washer” or “Washer” means a Whirlpool-manufactured washing machine
identified by model number on Exhibit 2. All of the Class Washers were
manufactured by Whirlpool between 2001 and 2010 on either the “Access” or
“Horizon” engineering platform.

L.

“Court” or “Whirlpool MDL Court” means the United States District Court for the
Northern District of Ohio.
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M.

“Defendants” means Whirlpool Corporation and Sears, Roebuck and Co.

N.

“Effective Date” means the first date that is three business days after all the
following have occurred: (i) the Court has entered an order granting final
approval of the Settlement in accordance with the terms of this Agreement;
(ii) the time for any challenge to the Settlement, both in the Court and on appeal,
has elapsed; and (iii) the Settlement has become final, either because no timely
challenge was made to it or because any timely challenge has been finally
adjudicated and rejected. For purposes of this paragraph, an “appeal” shall not
include any appeal that concerns solely the issue of Class Counsel’s request for
attorney fees, costs, and Service Awards to certain Class Representatives.

O.

“Fairness Hearing” means the final hearing, to be held after notice has been
provided to the Settlement Class in accordance with Section V of this Agreement,
(1) to determine whether to grant final approval to (a) the certification of the
Settlement Class, (b) the designation of Plaintiffs as the representatives of the
Settlement Class, (c) the designation of Class Counsel as counsel for the
Settlement Class, and (d) the Settlement; (2) to rule on Class Counsel’s Fee
Application; and (3) to consider whether to enter the Final Approval Order. The
Court has informed the Parties that the Fairness Hearing will occur on September
7, 2016.

P.

“FAQ” means the proposed Frequently Asked Questions and Answers form
attached hereto as Exhibit 3, to be approved by the Court and posted on the
Settlement Website in accordance with this Agreement. In addition, the FAQ
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form will be mailed to Class Members who contact the Settlement Administrator
by telephone or email and request a Claim Form in hard copy.
Q.

“Fee Application” means the application to be filed by Class Counsel by which
they will seek an award of attorney fees and reimbursement of costs incurred by
them in prosecuting the Lawsuits, as well as Service Awards to be paid to certain
Class Representatives.

R.

“Final Approval Order” means the proposed Order Granting Final Approval to the
Class Action Settlement and Entry of Final Judgment, to be entered by the Court
with the terms and substantially in the form of Exhibit 4 to this Agreement.

S.

“Lawsuits” means the Whirlpool Actions and Sears Actions, collectively.

T.

“Lead Class Counsel” means Jonathan D. Selbin, Mark P. Chalos, and Jason L.
Lichtman of Lieff Cabraser Heimann & Bernstein, LLP.

U.

“Notice of Claim Denial” means the form that the Settlement Administrator will
send, by first-class United States Mail, to each Person who has submitted a Claim
Form that the Settlement Administrator has determined not to be a Valid Claim,
subject to review and approval by Class Counsel.

V.

“Notice Date” means the Court-ordered deadline by which the Settlement
Administrator must complete the mailing of the postcard notices and the emailing
of the email notices, which shall be no more than 30 days after entry of the
Preliminary Approval Order.

W.

“Person” means any natural person.
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X.

“Preliminary Approval Order” means the proposed Order Granting Preliminary
Approval to Class Action Settlement, to be entered by the Court with the terms
and substantially in the form of Exhibit 5 attached to this Agreement.

Y.

“Plaintiffs’ Counsel” shall mean all plaintiffs’ attorneys of record in these cases,
as well as all plaintiffs’ attorneys who timely submitted contemporaneous time or
expense records to the Whirlpool MDL Court.

Z.

“Prequalified Class Member” means a Class Member identified in Whirlpool’s or
Sears’s databases as having reported a mold or odor problem to Whirlpool or
Sears within five years of purchase of a Class Washer. The search terms that will
be used to identify the Prequalified Class Members will be the same search terms
that Dr. Paul Taylor used for his data analyses disclosed in his expert reports in
the Lawsuits. The Prequalified Class Member list, as well as Whirlpool’s and
Sears’ service and call center databases, will be provided to the Settlement
Administrator for an independent, third-party audit to verify that Whirlpool and
Sears have properly identified the Prequalified Class Members.

AA.

“Publication Notice” means the proposed notice, with the terms and form of
Exhibit 6 attached to this Agreement, to be approved by the Court and to be
published in accordance with the notice plan set forth in Section V of this
Agreement.

BB.

“20% Rebate Option” means a 20% rebate off the best negotiated retail purchase
price (not including sales taxes, delivery fees, or installation charges) of a new
Rebate Eligible Washer or Dryer. The rebate form to be provided to Class
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Members who file Valid Claims is transferable to any household or immediate
family member.
CC.

“5% Rebate Option” means a 5% rebate off the best negotiated retail purchase
price (not including sales taxes, delivery fees, or installation charges) of a new
Rebate Eligible Washer or Dryer or any pair of Rebate Eligible Washer and Dryer
(i.e., a 5% rebate off the best negotiated retail purchase price for a washer/dryer
pair). The rebate form to be provided to Class Members who file Valid Claims is
transferable to any household or immediate family member.

DD.

“Rebate Eligible Washer or Dryer” means a Whirlpool-manufactured washer or
dryer identified on Exhibit 7 to this Agreement. As necessary to reflect new
appliance models available to consumers, Whirlpool shall update the Rebate
Eligible Washer or Dryer list and provide a copy of the updated list to the
Settlement Administrator for posting on the Settlement Website and for
distribution to the 20% Rebate Option and 5% Rebate Option Claimants.

EE.

“Rebate Redemption Deadline” means the later of December 31, 2017, or one
year after the date on which the Settlement Administrator or Rebate Vendor mails
or emails the rebate forms to the 20% Rebate Option or 5% Rebate Option
Claimants.

FF.

“Rebate Vendor” means the firm selected by Defendants in consultation with
Class Counsel and paid by Whirlpool to administer the rebate program in
accordance with this Agreement. The Rebate Vendor may, but need not, be the
Settlement Administrator.
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GG.

“Released Claims” means, as to the Class Representatives and all Class Members,
all claims released under the release and waiver set forth in Section XI of this
Agreement.

HH.

“Releasees” means (a) Sears, Whirlpool, and Maytag together with their
respective predecessors and successors in interest, parents, subsidiaries, affiliates,
and assigns; (b) each of their respective past, present, and future officers,
directors, agents, representatives, servants, employees, attorneys, and insurers;
and (c) all distributors, retailers, and other entities who were or are in the chain of
design, testing, manufacture, assembly, distribution, marketing, sale, installation,
or servicing of the Class Washers.

II.

“Sears” means Sears, Roebuck and Co., its parent Sears Holdings Corporation,
and Sears Holdings Corporation’s consolidated subsidiaries, including, without
limitation, Kmart Corporation, and their successors, predecessors, assigns,
affiliates, parent companies, subsidiaries, shareholders, officers, directors, agents,
insurers, attorneys, and employees.

JJ.

“Sears Actions” means the biofilm-related claims and allegations in the certified
and putative class-action lawsuits consolidated in the case captioned In re Sears,
Roebuck and Co. Front-Loading Washer Products Liability Litigation, Case Nos.
06-CV-7023, 07-CV-0412, and 08-CV-1832, pending in the United States District
Court for the Northern District of Illinois, Eastern Division

KK.

“Service Award” means a reasonable payment, subject to Court approval, made to
a Class Representative to compensate for his or her efforts in pursuing the
Lawsuits.
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LL.

“Settlement” means the settlement provided for in this Agreement.

MM. “Settlement Administrator” means Angeion Group (“Angeion”).
NN.

“Settlement Class” means all residents of the United States and its territories who
(a) purchased a new Class Washer; (b) acquired a Class Washer as part of the
purchase or remodel of a home; or (c) received as a gift, from a donor meeting
those requirements, a new Class Washer not used by the donor or by anyone else
after the donor purchased the Class Washer and before the donor gave the Class
Washer to the Class Member. Excluded from the Settlement Class are
(a) officers, directors, and employees of the Defendants, (b) insurers of Class
Members, (c) subrogees or all entities claiming to be subrogated to the rights of a
Washer purchaser, Washer owner, or a Class Member, and (d) all third-party
issuers or providers of extended warranties or service contracts for the Washers.

OO.

“Settlement Notice” means the proposed written notices attached hereto,
collectively, as Exhibit 8, to be approved by the Court and to be sent to Class
Members in accordance with Section V1 of this Agreement.

PP.

“Settlement Website” means a website created by the Settlement Administrator to
facilitate notice, the making of claims, and for other administrative purposes
related to the Settlement, as detailed in Section V of this Agreement.

QQ.

“Valid Claim” means a Claim Form that (i) is timely submitted by a Class
Member in accordance with the requirements of the Preliminary Approval Order,
(ii) is signed by that Class Member with a certification that the information is true
and correct to the best of the Class Member’s knowledge and recollection, and

1

All references to “Section V of this Agreement” are to the portion of this Settlement Agreement that begins on
page 24 below, not to subparagraph V of this Section I.
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(iii) contains all of the attestations, certifications, information, and documentation
required for that Class Member to be eligible to receive one or more of the
benefits provided in Section IV of this Agreement.
RR.

“Whirlpool” means Whirlpool Corporation and its subsidiaries and affiliates,
including their successors, predecessors, assigns, affiliates, parents, subsidiaries,
shareholders, officers, directors, agents, insurers, attorneys, and employees.

SS.

“Whirlpool Action” means the putative class-action lawsuits in the multi-district
litigation captioned In re Whirlpool Corp. Front-Loading Washer Products
Liability Litigation, Case No. 1:08-WP-65000 (MDL 2001), pending in the Court.

II.

CONDITIONAL CERTIFICATION OF THE SETTLEMENT CLASS
For the purposes of implementing this Agreement and the Settlement, and for no other

purpose, Defendants stipulate to the conditional certification of the Settlement Class on a
nationwide basis. If for any reason this Agreement should fail to become effective, Defendants’
stipulation to certification of the nationwide Settlement Class shall be null and void, and the
Parties shall return to their respective positions in the Lawsuits as those positions existed
immediately before the execution of this Agreement.
III.

REQUIRED EVENTS
A.

By April 18, 2016, Plaintiffs shall file with the Court a joint motion seeking entry
of the Preliminary Approval Order, which shall:
1.

Preliminarily approve the Settlement and this Agreement as fair and
reasonable to the Settlement Class;

2.

Conditionally certify the Settlement Class as a nationwide class for the
purpose of effecting the Settlement;

3.

Designate Plaintiffs as the representatives of the Settlement Class;
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4.

Designates Lead Counsel as well as the other Class Counsel as counsel for
the Settlement Class;

5.

Designate Angeion as the Settlement Administrator and instruct the
Settlement Administrator to perform the following functions in accordance
with the terms of this Agreement, the Preliminary Approval Order, and the
Final Approval Order:
a.

Disseminate the Settlement Notices, including the Publication
Notice.

b.

Establish the Settlement Website with information the Parties
jointly agree to post concerning the nature of the case and the
status of the Settlement, including relevant pleadings such as the
operative complaints, papers in support of preliminary and final
approval of the Settlement, and Class Counsel’s Fee Application,
plus relevant orders of the Court.

c.

Establish a toll-free telephone number that Class Members can call
to request hard copies of the Claim Forms and FAQ be sent to
them by mail and obtain additional information regarding the
Settlement. This shall be accomplished before mailing the
Settlement Notice or publishing Publication Notice.

d.

Receive, evaluate, and either approve as meeting the requirements
of this Agreement or disapprove as failing to meet those
requirements Claim Forms submitted by Claimants.
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e.

Thirty days before mailing Notices of Claim Denial, provide to
Defendants and Class Counsel: (i) a list of the names and
addresses of all Class Members who have submitted Claim Forms
and whose Claim Forms the Settlement Administrator has
determined to be Valid Claims, separately identified by category of
settlement benefit to be paid; and (ii) a separate list of the names
and addresses of all Persons who have submitted Claim Forms and
whose Claim Forms the Settlement Administrator has determined
not to be Valid Claims. Class Counsel shall then have an
opportunity to review the Notices of Claim Denial and request a
meet and confer with counsel for Defendants and the Settlement
Administrator should Class Counsel or a Class Member decide to
challenge any of the Notices of Claim Denial. In the event Class
Counsel challenges a Notice of Claim Denial, that Notice shall not
be sent to the Class Member until Class Counsel and counsel for
Defendants meet and confer to arrive at a resolution.

f.

Send, by first-class United States Mail, to each Person who has
submitted a Claim Form that the Settlement Administrator has
determined not to be a Valid Claim, and which has not been
challenged by Class Counsel, a Notice of Claim Denial. Such a
person shall have 30 days to cure the reason for any denial.
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g.

Effect Publication Notice (via traditional and social media) for the
Settlement Class. Traditional publication notice shall take the
form attached as Exhibit 6 to this Agreement.

h.

Process requests for exclusion from the Settlement in accordance
with Section IX of this Agreement.

i.

Process objections to the Settlement in accordance with Section
VIII of this Agreement.

j.

Within 30 days after the payment of all Valid Claims for monetary
compensation by the Settlement Administrator, provide to
Defendants and Class Counsel a statement, under penalty of
perjury, of the total number of claims submitted (in total and by
category of benefit), the total number of claims adjudicated as
Valid Claims (in total and by category of benefit), and the total
dollar amount paid to Class Members (in total and by category of
benefit).

6.

Approve the form, contents, and methods of notice to be given to the
Settlement Class as set forth in Section V of this Agreement, and direct
Defendants to provide, and cause to be provided, such notices and to file
with the Court a declaration of compliance with those notice requirements,
as set forth in Section V of this Agreement.

7.

Establish procedures and schedule deadlines for Class Members to object
to the Settlement or certification of the Settlement Class, to exclude
themselves from the Settlement, and to submit Claim Forms to the
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Settlement Administrator, all consistent with Sections IV, V, VIII, and IX
of this Agreement;
8.

Schedule deadlines for the filing of (a) papers in support of final approval
of the certification of the Settlement Class, the designation of Plaintiffs as
representatives of the Settlement Class, the appointment of Class Counsel
as counsel for the Settlement Class, and the Settlement; (b) Class
Counsel’s Fee Application; and (c) objections to certification of the
Settlement Class, to the designation of Plaintiffs as the representatives of
the Settlement Class, to the appointment of Class Counsel as counsel for
the Settlement Class, or to the Settlement.

B.

Defendants may file a memorandum in support of the motion seeking entry of the
Preliminary Approval Order.

C.

At the Fairness Hearing the Parties will jointly request the Court to enter the Final
Approval Order that:
1.

Grants final approval of the certification of the Settlement Class.

2.

Designates Plaintiffs as the representative of the Settlement Class and
Lead Counsel as well as other Class Counsel as counsel for the Settlement
Class.

3.

Grants final approval of the Settlement and this Agreement as fair,
reasonable, and adequate to the Settlement Class.

4.

Provides for the release of all Released Claims and enjoins Class Members
from asserting, filing, maintaining, or prosecuting any of the Released
Claims in the future.
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5.

Orders the dismissal with prejudice of all claims alleged in the Whirlpool
Action, and incorporates the releases and covenant not to sue stated in this
Agreement, with each of the Parties to bear its, his, or her own costs and
attorney fees, except as provided in Section X below.

6.

Authorizes the payment by Defendants of Valid Claims approved by the
Settlement Administrator as Valid Claims, or otherwise reviewed by Class
Counsel and counsel for Defendants and determined to be Valid Claims.

7.

Preserves the Court’s continuing jurisdiction over the administration of the
Settlement and enforcement of this Agreement.

8.

In addition, Class Counsel will move the Court for entry of a separate
order approving: (1) Service Awards; and (2) attorney fees and costs to
Class Counsel in an amount to be determined by the Court consistent with
the terms of this Agreement.

D.

As soon as practicable after execution of this Agreement, the Parties shall file in
the Sears Actions a stipulated motion, proposed stipulated order, or other filing to
(i) stay the cases and (ii) provide for their automatic dismissal after the Effective
Date of the Settlement.

E.

Plaintiffs, Class Counsel, and Defendants will cooperate and take all reasonable
actions to accomplish the above. If the Court fails to enter either the Preliminary
Approval Order or the Final Approval Order, Plaintiffs, Class Counsel, and
Defendants will use all reasonable efforts that are consistent with this Agreement
to cure any defect identified by the Court. If, despite such efforts, the Court does
not enter the Preliminary Approval Order or Final Approval Order, the Parties
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will return to their positions in the Lawsuits as they were immediately prior to the
execution of this Settlement Agreement.
IV.

BENEFITS AVAILABLE TO SETTLEMENT CLASS MEMBERS
A.

To qualify for any compensation under this Agreement, a Claimant must timely
submit to the Settlement Administrator a properly completed Claim Form
attesting (if a Prequalified Class Member) or showing (if a Non-Prequalified
Class Member) that the Claimant is a Class Member because he or she bought or
acquired a new Class Washer for household use.
1.

The mailed and emailed Class Notice will include a pre-printed unique
claim identification number that the Settlement Administrator will use to
determine whether the Claimant is a Prequalified Class Member or a NonPrequalified Class Member.

2.

Prequalified Class Members will be required only to confirm their names,
addresses, and (in the case of emailed Claim Forms) email addresses;
check several eligibility boxes on the Claim Form; and sign (or
electronically sign) the Claim Form attesting that the statements are true
and correct.

3.

To establish their Class Member Status, Non-Prequalified Class Members
will only be required to provide the information that Prequalified Class
Members must provide, their names, addresses, and sufficient proof that
they bought or acquired a new Class Washer with their Claim Form. To
do so, they may provide their Class Washer’s model and serial numbers or
alternate proof of purchase or ownership; and sign (or electronically sign)
the Claim Form attesting that the statements are true and correct.
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4.

Class Members will be able to electronically submit claims through the
Settlement Website. The Settlement Administrator shall pre-populate the
online Claim Form with all relevant information, such as name, address,
and model and serial numbers, that is readily accessible in Whirlpool’s or
Sears’ databases. All Class Members who cannot be identified in
Whirlpool’s or Sears’ databases must provide with their Claim Form
information sufficient to establish their Class Member status.

B.

Subject to the requirements of Sections IV(D) and IV(E) of this Agreement:
Prequalified Class Members who timely submit a Valid Claim and NonPrequalified Class Members who timely submit a Valid Claim including a
statement under oath attesting that they experienced persistent bad odors and/or
mold growth problems inside their Washer within five years of purchasing a Class
Washer will be eligible to select one of three separate benefits, depending on their
individual circumstances. First, they may select a cash payment of $50. Second,
they may select the 20% Rebate Option. Finally, if the Class Member incurred
documented out-of-pocket expenses to service or replace their Class Washer due
to mold or odor problems, they may instead choose to recover any documented
out-of-pocket expenses to service or replace their Class Washer due to mold or
odor problems up to $500 in total.
1.

Sears and Whirlpool, together with the Settlement Administrator, will
design the rebate forms for the Class Members. Class Counsel will review
and approve the rebate forms before the Settlement Administrator
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disseminates it to any Class Member. Class Counsel will not
unreasonably withhold approval.
2.

Both Prequalified Class Members and Non-Prequalified Class Members
must submit documentation to establish eligibility for out-of-pocket
expenses.
a.

In order to receive a cash reimbursement of out-of-pocket expenses
to service a Class Washer due to mold or odor problems, the Class
Member must submit documentation showing the service calls and
the costs incurred in connection with those service calls (e.g.,
receipt for the repair of a Class Washer, service tickets, a payment
to a service technician for labor or parts (including payments for
Affresh or other washer cleaners required to ameliorate mold or
odor problems), or receipts for parts purchased for a Class Washer
due to mold or odor problems). The first documented service call,
complaint, or manifestation of mold or odor must have occurred
within the first five years after purchase, and no service-related
expenses will be compensated if they were incurred after
December 31, 2015.

b.

In order to receive cash reimbursement of out-of-pocket expenses
to replace rather than repair a Class Washer, the Class Member
must submit documentation showing that the Class Member had at
least three service calls or complaints regarding mold or odor
problems before he or she replaced the Class Washer (e.g., a
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service ticket, a complaint to Whirlpool or Sears, a receipt for
purchase of washing machine cleaner, or any combination of such
documentation showing repeated mold and odor problems). If a
Settlement Class Member cannot provide the qualifying
documentation described in this paragraph, the Settlement
Administrator will search Sears’s and Whirlpool’s service
databases for proof of any missing information. The first
documented service call, complaint, or manifestation of mold or
odor must have occurred within the first five years after purchase,
and no replacement expenses will be reimbursed if they were
incurred after December 31, 2015.
3.

The affirmation under oath to be made on the claim form for NonPrequalified Class Members shall read: “I attest under oath that within
five years after purchasing my Washer, I experienced persistent (that
is, more than one time) bad odors and/or mold growth problems
inside my Washer, and that I took steps to remedy the problem, such
as using a washing machine cleaner or other steps to clean my Washer
to remove bad odors or mold, or contacting a third-party servicer for
advice or a repair.”

C.

Subject to the requirements of Sections IV(D) and IV(E) of this Agreement, all
other Class Members (i.e., those who establish that they purchased or acquired a
new Class Washer but do not claim to have experienced a mold or odor problem
within the first five years of purchase of their Class Washer) who timely submit a
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Valid Claim will be eligible to receive the 5% Rebate Option. Sears and
Whirlpool, together with the Settlement Administrator, will design the rebate
form for the Class Members. Class Counsel will review and approve this rebate
form before the Settlement Administrator disseminates it to any Class Member.
Class Counsel approval will not be unreasonably withheld.
D.

Each Class Member who makes a Valid Claim to receive a rebate benefit shall be
entitled to a single rebate benefit for each subject Class Washer he or she
purchased. For example, if a Class Member bought and registered two Class
Washers, that Class Member would be eligible to receive two rebate benefits.
The 5% Rebate Option is available to all Class Members who ever bought or
acquired a new Class Washer, and they need not currently own their Class Washer
to qualify for the 5% Rebate Option.

E.

After the Settlement Administrator determines which claims are Valid Claims and
which are not, the Settlement Administrator will email or mail to each Class
Member who submits a Valid Claim for the 20% Rebate Option or the 5% Rebate
Option a rebate form that includes a unique authorization code identifying the
rebate form as a valid rebate form and enabling the Class Member, if he or she
chooses, to transfer the rebate form any family member or member of the Class
Member’s household who may use the rebate form to purchase a Rebate Eligible
Washer or Dryer (or both). Each unique rebate form and authorization code will
be honored only one time to prevent fraudulent claims that seek to re-use the same
authorization code.
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F.

No Class Member who received from Sears or Whirlpool either a full refund of
the purchase price he or she paid for the Class Washer or a free exchange of the
Class Washer for a new washing machine of any model will be entitled to any
payment or other compensation under this Section IV, unless (a) the Class
Member received a free exchange of the Class Washer for a new Class Washer
and (b) the Class Member’s experiences with the second Class Washer qualifies
the Class Member for compensation for that second Class Washer under the terms
of this Agreement. To establish eligibility for any payment or other compensation
under this Agreement, Class Members will be required to check an eligibility box
on the Claim Form stating that they did not receive either a full refund of the
purchase price paid for the Class Washer or a free exchange of the Washer for a
new washing machine of any kind, unless the new washer was a Class Washer
qualifying the Class Member for relief under this Agreement.

G.

Class Members who have previously received from Sears or Whirlpool any form
of compensation for a mold or odor problem with the Class Member’s Washer
(e.g., a policy-adjust cash payment, a partial refund, a discount off the regular
price of a new clothes washer, a coupon applicable to the purchase of a new
clothes washer that was redeemed), shall have any compensation to which the
Class Member would otherwise be entitled under this Section IV reduced as
follows:
1.

For any policy-adjust cash payment, cash refund, or other cash payment,
the amount of that payment.

-231301441.1

Case: 1:08-wp-65000-CAB Doc #: 640-2 Filed: 08/25/16 25 of 55. PageID #: 45957

2.

For any specified dollar-discount off the price of any new washing
machine, the specified dollar amount.

3.

For any specified percentage-discount off the price of any new washing
machine, the dollar amount determined by applying that percentage to the
regular, then-prevailing price of that product.

4.

For any coupon redeemed for the purchase of a new washing machine, the
dollar amount specified on the face of the coupon redeemed.

All other Class Members will be required to check a box on the Claim Form
stating that they did not receive any of these customer-satisfaction benefits from
Whirlpool or Sears related to a mold or odor problem with their Class Washer.
H.

All Class Members shall be required to mail or email to the Settlement
Administrator their completed rebate form and proof of purchase of a Rebate
Eligible Washer or Dryer by December 31, 2017 or one year after the date on
which the Settlement Administrator mails or emails the blank rebate forms to the
rebate Claimants, whichever of these two dates is later. This allows Class
Members at least one year or more to make an eligible purchase and submit the
rebate form. The Settlement administrator shall mail rebate checks to Class
Members within 12 weeks after receipt of the completed rebate form.

V.

SETTLEMENT NOTICE AND ADMINISTRATION
A.

All decisions regarding notice and settlement administration shall be made jointly
between Defendants and Class Counsel. Class Counsel and counsel for
Defendants shall have the ability to communicate with the Settlement
Administrator without the need to include each other in each of those
communications. Disputes, if any, shall be resolved by the Court. This includes
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any disputes over whether a particular class member is entitled to recover a
particular claim for relief.
B.

As soon as practicable, but no later than 30 days after the Court’s entry of the
Preliminary Approval Order:
1.

The Settlement Administrator shall send or cause to be sent, by first-class
United States Mail a copy of the Settlement Notice to every Class Member
who reasonably can be identified in Sears’s and Whirlpool’s records.
Sears and Whirlpool will obtain or cause to be obtained address updates
utilizing a National Change of Address database. The Settlement
Administrator will use any updated addresses thus obtained. The
Settlement Administrator will forward Settlement Notices that are returned
by the U.S. Postal Service with a forwarding address.

2.

The Settlement Administrator also shall send or cause to be sent, via
electronic mail, a copy of the Settlement Notice to every Class Member
whose email address Sears and Whirlpool can reasonably identify. If the
Settlement Administrator can identify more email addresses for
Prequalified Class Members by performing an email address lookup,
Whirlpool will pay the reasonable costs of such a search. Electronic mail
notices shall advise Class Members if they are Prequalified Class
Members.

C.

At least 15 days before the deadline to file claim forms, the Settlement
Administrator shall again mail and email the Settlement Notice to Prequalified
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Class Members. This second set of mailed and emailed notices shall remind
Prequalified Class Members of the deadline for filing a claim.
D.

At approximately the same time as the Settlement Administrator mails and emails
the initial round of Settlement Notice, it shall provide Publication Notice to the
Class Members using both traditional and social media. At approximately the
same time the Settlement Administrator performs the second round of mailed and
emailed notices to Prequalified Class Members, it shall run a second round of
social media notice. The Settlement Administrator’s notice expert will design the
social media notice. All notices must be approved by Whirlpool and Class
Counsel before the notices are published.

E.

Whirlpool will not oppose reasonable efforts by Class Counsel to provide
additional notice to the Class Members, at Class Counsel’s expense, subject to
Whirlpool’s approval of its content.

F.

Whirlpool shall pay Angeion Group’s reasonable costs, up to $7,000, incurred in
preparing to mail and email the class certification notices to the Illinois Class
Members in the Sears Action, which notice campaign has been rendered
unnecessary by this Agreement.

G.

To facilitate the efficient administration of this Settlement, and to promote
compensation pursuant to this Settlement, the Settlement Administrator will
establish a Settlement Website that enables Class Members to:
1.

Read the Settlement Notice and FAQ.
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2.

Complete, review, and submit a Claim Form online. This shall include the
ability to electronically upload and submit documents supporting their
Claim Form.

3.

Print the completed Claim Form for signature by the Class Member and
mailing to the Settlement Administrator along with any required
documentary proof.

H.

The Parties agree that the Settlement Notice, FAQ, Claim Forms, Publication
Notice, and Settlement Website will provide information sufficient to inform
Class Members of: (1) the essential terms of this Agreement; (2) appropriate
means for obtaining additional information regarding the Agreement and the
Lawsuits; (3) appropriate information about the procedure for objecting to or
excluding themselves from the Settlement, if they should wish to do so; and
(4) appropriate means for and information about submitting a claim for
compensation pursuant to the Settlement. The Parties also agree that the
dissemination of the Settlement Notice and the FAQ in the manner specified in
this Section V satisfies the notice requirements of due process and Rule 23 of the
Federal Rules of Civil Procedure.

I.

The Parties will request the Court to approve, in the Preliminary Approval Order,
the direct mailing and emailing of the Settlement Notice, the Settlement Website
publication of the Settlement Notice and FAQ, the Settlement Website publication
of the Claim Forms, and the Publication Notice all as set forth above in this
Section V.
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J.

As soon as practicable, but no later than 10 days after Plaintiffs file this
Agreement in the Court, Whirlpool and Sears shall comply with the notice
provisions of the Class Action Fairness Act, 28 U.S.C. Section 1715.

K.

Within 45 days after the Court’s entry of the Preliminary Approval Order,
Whirlpool and Sears will file with the Court a declaration of compliance with this
plan of notice, including a statement of the number of persons to whom the Class
Notice was mailed and emailed.

VI.

COSTS OF NOTICE AND CLAIMS ADMINISTRATION
In addition to providing to Class Members the compensation and benefits described in

Section IV above, Whirlpool shall pay, separate from the compensation payments, the
Administration and Notice Expenses, including the cost of any Publication Notice required by
law or this Agreement. Defendants shall not be responsible for any cost that may be incurred by,
on behalf of, or at the direction of Plaintiffs or Class Counsel in (a) responding to inquiries about
the Agreement, the Settlement, or the Lawsuits; (b) defending the Agreement or the Settlement
against any challenge to it; or (c) defending against any challenge to any order or judgment
entered pursuant to the Agreement, unless otherwise specifically agreed. Defendants shall,
however, be required to pay the reasonable costs, if any, billed by the Settlement Administrator
for work performed by the Settlement Administrator to provide information to the Court
regarding the notice and settlement administration process related to challenges/objections to the
Agreement or the Settlement.
VII.

COMPENSATION TO PLAINTIFFS
A.

Compensation as Members of the Settlement Class. Each Plaintiff shall be
entitled to participate in the claims procedures described in Section IV of this
Agreement to the same extent as Class Members.
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B.

Service Awards. Subject to approval by the Court, Whirlpool shall pay $4,000 to
each of the following Plaintiffs: John Bettua, Guiseppina P. Donia, Karen
Freeman, Peggy Lemley, Derral Howard, Denise Miller, Charles Napoli, Vic
Pfefer, Jeffrey A. and Sandra K. Robinson together (i.e., not separately to each of
them), Gina Glazer, Trina Allison, Jeff Glennon, Mara Cohen, Karen P.
Hollander, Jane Werman, Sonja Sandholm-Pound, Shannon Schaeffer, Paula Call,
Bonnie Beierschmitt, Phil Torf, Sylvia Bicknell, Rebecca Nordan, Maggie
O’Brien, Andrea Strong, Tracy Cloer, Kathryn Cope, Laurie Fletcher, Tracie
Snyder, and Pramila Gardner. Each of these Plaintiffs have responded to written
discovery and been deposed or inspected by Defendants. Subject to approval by
the Court, Whirlpool shall pay $1,000 each to named plaintiffs who were not
subject to both written discovery and a deposition or inspection. The named
plaintiffs receiving $1000 are: Susan Hirsch, Heidi Klein, Twilla Martin, Susan
Scott, Donna Seeherman, Carlos Vecino, and Jennifer Wainwright. Even though
each of these Plaintiffs has signed this Agreement and support approval of the
Settlement, payment of the Service Award is not contingent on such authorizing
and supporting the Agreement. Any Plaintiff who is a class representative for the
CCU settlement class in the Sears Actions and who shall receive a service award
in the CCU class settlement shall not be entitled to receive a second or separate
Service Award in connection with this Settlement or Agreement.

VIII. PROCEDURES FOR SETTLEMENT APPROVAL
A.

The Parties shall use their best efforts to effectuate this Agreement, including
cooperating in drafting the preliminary approval documents and securing the
prompt, complete, and final dismissal, with prejudice, of the Lawsuits.
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B.

Preliminary Approval
1.

No later than April 18, 2016, or as soon thereafter as practicable and
consistent with any further order of the Court, Plaintiffs shall file a joint
motion with the Court for: (A) preliminary approval of the Settlement;
(B) authorization to disseminate the Settlement Notice contemplated by
this Agreement to all members of the Settlement Class; and (C) a stay of
all proceedings in the Whirlpool Actions, except in connection with this
Agreement as set forth herein (the “Motion”). The Motion shall include:
(A) the proposed Preliminary Approval Order; (B) proposed forms of the
Settlement Notice and methods for dissemination; (C) proposed date of
dissemination of the Settlement Notice to the Settlement Class; and
(D) proposed schedule through final approval of the Agreement.

2.

The deadlines established in the Preliminary Approval Order are:
a.

Within thirty (30) days after entry of the Preliminary Approval
Order: the Settlement Administrator shall mail and email the
Settlement Notices as required by Section V of this Agreement.

b.

Within forty-five (45) days after entry of the Preliminary Approval
Order: the Settlement Administrator shall file with the Court a
declaration of compliance with the notice requirements set forth in
Section V of this Agreement.

c.

Within sixty (60) days of entry of the Preliminary Approval Order:
Class Counsel shall file their Fee Application.

-301301441.1

Case: 1:08-wp-65000-CAB Doc #: 640-2 Filed: 08/25/16 32 of 55. PageID #: 45964

d.

Within ninety (90) days after entry of the Preliminary Approval
Order: any objectors shall file objections, together with all
supporting memoranda and other material, with the Court and
serve that filing on Class Counsel and Defendants. This includes
objections to: certification of the Settlement Class, the designation
of Plaintiffs as Class Representatives, the appointment of Class
Counsel, the Settlement, the Agreement, or Class Counsel’s Fee
Application.

e.

Within ninety (90) days after entry of the Preliminary Approval
Order: requests by Class Members to be excluded from the
Settlement must be either postmarked by the United States Postal
Service (in the case of mailed exclusions) or actually received by
the Settlement Administrator (in the case of electronically
submitted exclusions). The Settlement Administrator must file a
list of all exclusions with the Court within ninety-five (95) days.

f.

Within ninety-five (95) days after entry of the Preliminary
Approval Order: Any Person or attorney seeking to appear at the
Fairness Hearing must file with the Court and serve on Class
Counsel and Defendants an entry of appearance in the Whirlpool
Action and notice of intention to appear at the Fairness Hearing.
This includes any person objecting to any or all of certification of
the Settlement Class, designation of Plaintiffs as Class
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Representatives, appointment of Class Counsel, the Settlement, the
Agreement, or Class Counsel’s Fee Application.
g.

Within one-hundred-ten (110) days after entry of Preliminary
Approval Order: Class Counsel shall file their reply, if any, in
support of their Fee Application.

h.

Within one-hundred-twenty (120) days after entry of the
Preliminary Approval Order: Class Counsel shall file the proposed
Final Approval Order and memorandum in support of Final
Approval.

i.

One-hundred-fifty (150) days after the Preliminary Approval
Order: Claims Deadline: all claims by Class Members to the
Settlement Administrator for benefits under Section IV of this
Agreement shall be postmarked (in the case of mailed Claims
Forms) or received (in the case of electronic Claims Forms).
Claims received after this date shall not be Valid Claims.

j.
C.

On September 7, 2016: Fairness Hearing.

Final Approval
1.

At the Fairness Hearing, the Parties will jointly request the Court to enter
the Final Approval Order, which (1) grants final approval of the
certification of the Settlement Class, designation of the Class
Representatives, and designation of Lead Counsel and other Class
Counsel; (2) grants final approval to the Settlement and this Agreement as
fair, reasonable, and adequate to the Settlement Class; (3) provides for the
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release of all Released Claims and enjoins Class Members from asserting,
filing, maintaining, or prosecuting any of the Released Claims in the
future; (4) orders the dismissal with prejudice of all claims alleged in the
Whirlpool Action, and incorporates the releases and covenant not to sue
stated in this Agreement, with each Party to bear its, his, or her own costs
and attorney fees, except as provided in Section X below; (5) authorizes
the payment by Whirlpool of Valid Claims approved by the Settlement
Administrator as Valid Claims, in accordance with the terms of the
Agreement; and (6) preserves the Court’s continuing jurisdiction over the
administration of the Settlement and enforcement of the Agreement.
2.

In addition, Class Counsel will move the Court for entry of a separate
order approving the following: (1) Service Awards as set forth herein; and
(2) attorney fees and costs to Class Counsel consistent with this
Agreement.

IX.

REQUESTS FOR EXCLUSION
A.

Any member of the Settlement Class shall have the right to opt out of the
Settlement Class by sending a written request for exclusion from the Settlement
Class to the Settlement Administrator’s address listed in the Settlement Notice. It
shall be postmarked no later than a deadline to be set by the Court, and this
deadline shall be set forth in the Settlement Notice.

B.

Within 10 days after the Court-ordered deadline for timely and properly opting
out from the Settlement Class, the Settlement Administrator shall provide to
counsel for Defendants and Class Counsel a list of the names and addresses of the
members of the Class who have opted out.
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X.

CLASS COUNSEL’S APPLICATION FOR AN AWARD OF ATTORNEY FEES
AND COSTS, AND SERVICE AWARDS TO PLAINTIFFS
A.

As part of the Settlement, Defendants have agreed to pay Plaintiffs’ Counsel
reasonable attorney fees and costs, without reducing the amount of money
available to pay Valid Claims submitted by Class Members or the amount of
money to be paid for work performed by the Settlement Administrator.

B.

Class Counsel represents that their total estimated attorney fees and expenses
incurred in the Lawsuits from 2006 to the present equal or exceed approximately
$40,000,000, including approximately $7,300,000 in out-of-pocket litigation
costs. In their Fee Application to be filed with the Court, Class Counsel will
include a reference to this total, and will base their attorney fee and cost request
on a minimum of $30,000,000 in total lodestar and costs incurred in the Lawsuits.

C.

The amount of attorney fees and costs to be paid to Plaintiffs’ Counsel shall be
determined by the Court. After the Court preliminarily approves the Settlement,
Class Counsel may submit a Fee Application to the Court. Class Counsel agrees
to request, and Defendants agree not to oppose, up to $14,750,000 as the
reasonable amount of attorney fees and costs to be paid by Whirlpool (on behalf
of Whirlpool and Sears) to Plaintiffs’ Counsel, subject to Court approval.

D.

Whirlpool shall pay the Court-approved amount of attorney fees and costs, up to
$14,750,000, within thirty (30) days after the Court’s entry of the final approval
order and final judgment, regardless of any appeal that may be filed or taken by
any Class Member or third party. Class Counsel will repay to Whirlpool the
amount of the award of attorney fees and costs in the event that the final approval
order and final judgment are not upheld on appeal and, if only a portion of fees or
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costs (or both) is upheld, Class Counsel will repay to Whirlpool the amount
necessary to ensure the amount of attorney fees or costs (or both) comply with
any court order. Under no circumstances will Whirlpool pay more than
$14,750,000 in attorney fees and costs to Class Counsel.
E.

Defendants shall not oppose a Service Award of $4,000.00 or $1,000.00 to each
of the Class Representatives or intended named Plaintiffs, all as specifically
provided in Section VII(B) of this Agreement. This agreed amount will be
subject to Court approval and will be included in Class Counsel’s Fee
Application.

F.

Lead Class Counsel shall have the authority to determine and make an allocation
of attorney fees and costs to any counsel representing any of the Plaintiffs who
claims an entitlement to share in any fees or costs approved by the Court and paid
by Whirlpool. Any disputes regarding such allocation shall be resolved by the
Court.

G.

Any issues relating to attorney fees and costs or to any Service Award are to be
considered by the Court separately from the Court’s consideration of the fairness,
reasonableness, and adequacy of this Agreement and the Settlement. The Court’s
or an appellate court’s failure to approve, in whole or in part, any award of
attorney fees and costs to Class Counsel, or any Service Award, shall not affect
the validity or finality of the Settlement, nor shall such non-approval be grounds
for rescission of the Agreement, as such matters are not the subject of any
agreement among the Parties other than as set forth above. In the event the Court
declines to approve, in whole or in part, the payment of attorney fees, litigation
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costs and expenses to Class Counsel in the amount sought by Class Counsel or the
payment of any Service Award, the remaining provisions of this Agreement shall
remain in full force and effect.
XI.

RELEASES
A.

Plaintiffs and all Class Members who do not timely exclude themselves from the
Settlement do forever release, acquit, and discharge Releasees from all manner of
claims, actions, causes of action, administrative claims, demands, debts, damages,
costs, attorney fees, obligations, judgments, expenses, or liabilities for economic
loss, in law or in equity, whether now known or unknown, contingent or absolute,
including all claims that Plaintiffs now have or, absent this Agreement, may in the
future have had, against Releasees, by reason of any act, omission, harm, matter,
cause, or event whatsoever that has occurred from the beginning of time up to and
including the Effective Date of this Agreement and that arise from or relate to any
of the defects, malfunctions, or inadequacies of the Class Washers that are alleged
or could have been alleged in the Lawsuits relating to an alleged mold or odor
problem (including alleged mold or bacteria growth or bad odors inside the
Washers; bad odors on laundry cleaned in the Washers as a result of biofilm,
mold, bacteria, or mildew; failure of the Washers to adequately self-clean; or
failure of Affresh Washer Cleaner to remedy the alleged defects or adequately
clean the Washers), or to any act, omission, damage, matter, cause, or event
whatsoever arising out of the initiation, defense, or settlement of the Lawsuits or
the claims or defenses asserted in the Lawsuits, including all claims for out-ofpocket expense, consequential, diminution-in-value, benefit-of-the-bargain, cost-
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of-repair, cost-of-replacement, cost-of-maintenance including the purchase of
Affresh, or premium-price damages.
B.

The Released Claims specifically exclude claims for (i) personal injury,
(ii) emotional distress; (iii) damage to property other than the Class Washer itself,
and (iv) economic loss claimed in any unrelated litigation.

C.

By executing this Agreement, the Parties acknowledge that, upon entry of the
Final Approval Order by the Court, the Lawsuits shall be dismissed with
prejudice, an order of dismissal with prejudice shall be entered, and all Released
Claims shall thereby be conclusively settled, compromised, satisfied, and released
as to the Releasees. The Final Approval Order shall provide for and effect the full
and final release, by Plaintiffs and all Class Members, of all Released Claims.

D.

As additional consideration for the Settlement and benefits provided by this
Agreement, each Plaintiff agrees to take all reasonable actions to support any of
the Releasees’ efforts to obtain dismissal of any claims or causes of action
brought against them, including any action for contribution or indemnity, that
may at any time be asserted against any of the Releasees by any of Plaintiffs, or
any anyone subrogated to any of the Plaintiffs’ rights in any capacity, and that
arise from or relate to any loss, injury, property damage, or expense, including,
but not limited to, all incidental and consequential damages, lost wages, lost
income, lost profits, loss of use, and loss or damage to any items that resulted
from or that might have, or are alleged to have, resulted from the sale of Class
Washers to Plaintiffs.
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E.

Future or Unknown Harm and Waiver of Statutory Rights: It is possible, although
unlikely, that other injuries, damages, losses, or future consequences or results of
the sale, purchase, use, non-use, need for repair, or repair of the Class Washers
are not currently known by Plaintiffs and Class Members and will develop or be
discovered that relate to the subject matter of this litigation. The Release in this
Agreement, and the compromise on which it is based, are expressly intended to
and do cover and include a release by each Plaintiff and Class Member of all such
future injuries, damages, losses, or future consequences or results, excluding any
future injury to person or to property other than the Class Washer itself, and
including a release and waiver of all rights, causes of actions, claims, and lawsuits
against the Releasees that may exist or arise in the future because of such future
injuries, damages, losses, or future consequences or results of known or unknown
injuries that relate to or arise out of the subject matter of this litigation.

F.

Plaintiffs and Class Members hereby expressly, knowingly, and voluntarily waive
the provisions of Section 1542 of the California Civil Code, which provides as
follows:
A general release does not extend to claims which the creditor does
not know or suspect to exist in his favor at the time of executing the
release, which if known by him must have materially affected his
settlement with the debtor.
Plaintiffs and Class Members expressly waive and relinquish all rights and
benefits that they may have under, or that may be conferred upon them by, the
provisions of Section 1542 of the California Civil Code and of all similar laws of
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other States, to the fullest extent that they may lawfully waive such rights or
benefits pertaining to the Released Claims. In connection with such waiver and
relinquishment, Plaintiffs and Class Members hereby acknowledge that they are
aware that they or their attorneys may hereafter discover claims or facts in
addition to or different from those which they now know or believe to exist with
respect to the Released Claims, but that it is their intention to hereby fully, finally,
and forever settle and release all of the Released Claims, known or unknown,
suspected or unsuspected, that they have against Releasees. In furtherance of
such intention, the release herein given by Plaintiffs and Class Members to the
Releasees shall be and remain in effect as a full and complete general release of
all claims notwithstanding the discovery or existence of any such additional
different claims or facts.
G.

Each Plaintiff and Class Member expressly consents that this release shall be
given full force and effect according to each of its terms and provisions, including
those relating to unknown and unspecified claims, injuries, demands, rights,
lawsuits, or causes of action as referenced above. Each Plaintiff and Class
Member acknowledges and agrees that this waiver is an essential and material
term of this release and the compromise settlement that led to it, and that without
this waiver the compromise settlement would not have been accomplished. Each
Plaintiff has been advised by his or her attorney with respect to this waiver and,
being of competent mind, understands and acknowledges its significance.

H.

Each Party expressly accepts and assumes the risk that if facts with respect to
matters covered by this Agreement are found to be other than or different from the
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facts now believed or assumed to be true, this Agreement shall nevertheless
remain effective. It is understood and agreed that this Agreement shall constitute
a general release and shall be effective as a full and final accord and satisfaction
and is a bar to all actions, causes of action, costs, expenses, attorney fees,
damages, claims, and liabilities whatsoever, whether or not now known,
suspected, claimed or concealed, pertaining to the Released Claims of this
Agreement.
I.

Notwithstanding the above, the Court shall retain jurisdiction over the Parties and
the Agreement with respect to the future performance of the terms of the
Agreement, and to assure that all payments and other actions required of any of
the Parties by the Settlement are properly made.

XII.

COVENANT NOT TO SUE
Plaintiffs, on behalf of themselves and the Class Members who do not timely exclude

themselves from the Settlement, (i) covenant and agree that neither Plaintiffs nor any of the Class
Members, nor anyone authorized to act on behalf of any of them, will commence, authorize, or
accept any benefit from any judicial or administrative action or proceeding, other than as
expressly provided for in this Agreement, against Releasees, or any of them, in either their
personal or corporate capacity, with respect to any claim, matter, or issue that in any way arises
from, is based on, or relates to any alleged loss, harm, or damages allegedly caused by Releasees,
or any of them, in connection with the Released Claims; (ii) waive and disclaim any right to any
form of recovery, compensation, or other remedy in any such action or proceeding brought by or
on behalf of any of them; and (iii) agree that this Agreement shall be a complete bar to any such
action.
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XIII. REPRESENTATIONS AND WARRANTIES
Each of the Parties represents and warrants to, and agrees with, each of the other Parties
as follows:
A.

To the extent permitted by law and the applicable rules of professional conduct,
Class Counsel represent and warrant that they do not have any present intention to
file any class action lawsuit in any jurisdiction, including other states or countries,
relating to any alleged self-cleaning defect or mold or odor problems in any
Whirlpool-manufactured washing machine. Class Counsel further represent and
warrant that they will not contact any other attorney or law firm to discuss or
encourage pursuing litigation related to such alleged defects or mold or odor
problems in any other Whirlpool-manufactured washing machine. The foregoing
shall not restrict the ability of Class Counsel to fulfill their responsibilities to
absent Class Members in connection with the settlement proceedings in the
Lawsuits.

B.

To the extent permitted by law and the applicable rules of professional conduct,
the Settlement is conditioned on the Class Representatives’ and Class Counsel’s
agreement not to cooperate with any other lawyers who are litigating or who wish
to litigate washing machine mold and odor claims against Whirlpool or Sears.
This prohibited cooperation extends to washing machines that are not Class
Washers. The foregoing shall not restrict the ability of Class Counsel to fulfill
their responsibilities to absent Class Members in connection with the settlement
proceedings, nor shall it restrict Class Counsel’s responsibility to respond to
orders of any court or other legal obligation.
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C.

Each Party has had the opportunity to receive, and has received, independent legal
advice from his, her, or its attorneys regarding the advisability of making the
Settlement, the advisability of executing this Agreement, and the legal and
income-tax consequences of this Agreement, and fully understands and accepts
the terms of this Agreement.

D.

Plaintiffs represent and warrant that no portion of any claim, right, demand,
action, or cause of action against any of the Releasees that Plaintiffs have or may
have arising out of the Lawsuits or pertaining to the design, manufacture, testing,
marketing, purchase, use, sale, servicing, or disposal of the Class Washers or
otherwise referred to in this Agreement, and no portion of any recovery or
settlement to which Plaintiffs may be entitled, has been assigned, transferred, or
conveyed by or for Plaintiffs in any manner; and no Person or entity other than
Plaintiffs has any legal or equitable interest in the claims, demands, actions, or
causes of action referred to in this Agreement as those of Plaintiffs themselves.

E.

None of the Parties relies or has relied on any statement, representation, omission,
inducement, or promise of the other Party (or any officer, agent, employee,
representative, or attorney for the other Party) in executing this Agreement, or in
making the Settlement provided for herein, except as expressly stated in this
Agreement.

F.

Each of the Parties has investigated the facts pertaining to the Settlement and this
Agreement, and all matters pertaining thereto, to the full extent deemed necessary
by that Party and her or its attorneys.
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G.

Each of the Parties has carefully read, and knows and understands, the full
contents of this Agreement and is voluntarily entering into this Agreement after
having had the opportunity to consult with, and having in fact consulted with, his
or her attorneys.

H.

Each term of this Agreement is contractual and not merely a recital.

XIV. MISCELLANEOUS
A.

Extensions of Time: Unless otherwise ordered by the Court, the Parties may
agree to reasonable extensions of time to carry out any of the provisions of this
Agreement and Settlement.

B.

Publicity or Media Inquiries About the Settlement: In connection with any media
inquiry or publicity concerning this Settlement, Class Counsel agree that they
shall refer all inquiries to Jonathan Selbin and that Class Counsel’s public
statements to the media or other third parties will accurately report that the
stipulated amount of attorney fees to be awarded to Class Counsel is
approximately $7,450,000 and that the stipulated amount of cost reimbursement is
approximately $7,300,000. Class Counsel will not characterize the stipulated
amount of attorney fees and costs as a collective $14,750,000, but instead will
report the attorney fee figure and the cost reimbursement figure as two separate
and distinct amounts.

C.

Mutual Non-Disparagement: To the extent permitted by law and the applicable
rules of professional conduct, the Settlement is conditioned on the Parties’ and
their lawyers’ agreement not to disparage Defendants, Plaintiffs, or Class Counsel
regarding the subject matters of the Lawsuits. The Class Representatives and
Class Counsel agree to not create, establish, or assist in the development of any
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website or “gripe” site that criticizes the Defendants with respect to the Lawsuits,
the Settlement, or the Class Washers. The foregoing shall not restrict the ability
of counsel from performing their responsibilities to absent Class Members in
connection with settlement approval proceedings, nor shall it restrict counsel’s
responsibilities to respond to orders of any court or other legal obligations. This
provision shall not be interpreted to interfere or limit any rights or obligations
under the applicable rules of professional conduct or to extend to any matter that
is unrelated to the subject matters of the Lawsuits.
D.

No Extension of Written Warranty: In connection with this Agreement and
Settlement, Defendants have not agreed to any extension of their written
warranties for the Class Washers. The only settlement benefits are those benefits
described in Section IV of this Agreement.

E.

Return or Destruction of Confidential Documents: Within thirty (30) days after
the Effective Date, Plaintiffs will return or destroy (and certify in writing that they
have destroyed) Sears’s and Whirlpool’s confidential documents and Defendants
will return and destroy (and certify in writing that they have destroyed) any
confidential documents produced by Plaintiffs.

F.

Conditional Nature of Agreement: At Plaintiffs’ option, expressed in written
notice to Defendants’ counsel, this Agreement shall become null and void, and no
obligation on the part of any of the Parties will accrue, if the Court materially
alters any of the terms of this Agreement to the detriment of Plaintiffs or the
Settlement Class, or fails to enter the Preliminary Approval Order or the Final
Approval Order in substantially the form submitted by the Parties. At
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Defendants’ option, expressed in written notice to Class Counsel, this Agreement
shall become null and void, and no obligation on the part of any of the Parties will
accrue, if (a) the Court declines to certify the Settlement Class as provided in the
Preliminary Approval Order; or (b) the Court materially alters any of the terms of
this Agreement to the detriment of Defendants, or fails to enter the Preliminary
Approval Order or the Final Approval Order in substantially the form submitted
by the Parties. The Court’s or any appellate court’s failure to approve, in whole
or in part, any award of attorney fees and costs to Class Counsel, or any Service
Award, as provided in Section X of this Agreement, shall not be grounds for
rescission under this Section.
G.

Severability: With the exception of the provision for attorney fees and costs to
Class Counsel and Service Awards to Plaintiffs pursuant to Section X of this
Agreement, none of the terms of this Agreement is severable from the others. If
the Court or a court of appeals should rule that any term is void, illegal, or
unenforceable for any reason, however, Defendants, in their sole discretion, and
Plaintiffs, in their sole discretion (but acting in accord with their duties and
obligations as representatives of the Settlement Class), may elect to waive any
such deficiency and proceed with the Settlement under the terms and conditions
approved by the Court.

H.

Entire Agreement of Parties: This Agreement constitutes and comprises the entire
agreement between the Parties concerning the subject matter hereof. It supersedes
all prior and contemporaneous oral and written agreements and discussions. It
may be amended only by an agreement in writing, signed by the Parties.
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I.

Binding on Agents, Successors, and Assigns: This Agreement is binding on, and
shall inure to the benefit of, the Parties and their respective agents, employees,
representatives, officers, directors, parents, subsidiaries, assigns, executors,
administrators, insurers, and successors in interest.

J.

Third-Party Beneficiaries: All Releasees other than the signatories to this
Agreement are intended to be third-party beneficiaries of this Agreement.

K.

Cooperation in Implementation: Defendants, Plaintiffs, and their respective
counsel agree to prepare and execute any additional documents that may
reasonably be necessary to effectuate the terms of this Agreement.

L.

Governing Law: This Agreement shall be construed and governed in accordance
with federal procedural law and the substantive laws of the State of Ohio, without
regard to Ohio’s conflict-of-laws principles.

M.

No Admission of Liability: The Parties are entering into this Agreement for the
purpose of compromising and settling disputed claims. Nothing in this
Agreement or in the documents relating to this Agreement shall be construed,
deemed, or offered as an admission by any of the Parties, or by any member of the
Settlement Class, for any purpose in any judicial or administrative action or
proceeding, whether in law or in equity, regardless of whether this Agreement
ultimately becomes effective. Defendants maintain they have meritorious
defenses to the Lawsuits, that the Class Washers are not defective, and that the
alleged defects did not cause injury or loss.

N.

Signatures: This Agreement may be executed in counterparts, and, when so
executed, shall constitute a binding original. By signing, Class Counsel represent
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and warrant that John Bettua, Guiseppina P. Donia, Karen Freeman, Peggy
Lemley, Derral Howard, Denise Miller, Charles Napoli, Vic Pfefer, Jeffrey A.
Robinson, Sandra K. Robinson, Gina Glazer, Trina Allison, Jeff Glennon, Mara
Cohen, Karen P. Hollander, Jane Werman, Sonja Sandholm-Pound, Shannon
Schaeffer, Paula Call, Bonnie Beierschmitt, Phil Torf, Sylvia Bicknell, Rebecca
Nordan, Maggie O’Brien, Andrea Strong, Pramila Gardner, Tracy Cloer, Kathryn
Cope, Laurie Fletcher, Susan Hirsch, Twilla Martin, Susan Scott, Donna
Seeherman, Tracie Snyder, Carlos Vecino, Jennifer Wainwright, and Heidi Klein
have approved and agreed to be bound by this settlement.
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EXHIBIT 2
List of Access and Horizon Washer Models Included in Proposed Settlement Class

Whirlpool Brand Models

Kenmore Brand Models

Model Number

Model Number

Manufacture Date

110.42922
110.42924
110.42926
110.42932
110.42934
110.42936
110.42822
110.42824
110.42826
110.42832
110.42836
110.44832
110.44836
110.44834
110.44932
110.44934
110.44936

Manufacture Date

Model Number
Begins

Manufacture Date

January 2001 –
June 2004

MFW9600*

March 2006 –
June 2008

February 2001 –
December 2003

MFW9700*

March 2006 –
June 2008

April 2001 –
July 2004

MFW9800*

January 2007 –
June 2008

June 2001 –
May 2003

MHWZ400*

January 2007 –
February 2010

March 2002 –
June 2004

MHWZ600*

January 2007 –
April 2010

GHW9100

All

GHW9200

All

GHW9150

All

GHW9250

All

GHW9400

All

GHW9160

All

GHW9300

All

110.45091

May 2003 –
September 2006

GHW9460

All

110.45081
110.45087
110.45088
110.45089

May 2003 –
October 2006

WFW8500

All

110.44826

WFW9200 –
MATADOR

All

110.44921

October 2002 –
September 2004

July 2003 –
June 2004
August 2003 –
July 2004

1

Maytag Brand Models
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EXHIBIT 2
List of Access and Horizon Washer Models Included in Proposed Settlement Class

Whirlpool Brand Models

Kenmore Brand Models

Model Number

Model Number

WFW8300
WFW9400
WFW8410

Manufacture Date
All on or before
09/30/09
All on or before
02/28/09
All on or before
09/30/09

Manufacture Date
January 2004 –
September 2006
January 2004 –
July 2006
January 2004 –
May 2004

110.45862
110.45981
110.45986
110.43902

WFW8400

All on or before
09/30/09

WFW9600

All

WFW9500

All on or before
02/28/09

110.45991
110.45992
110.45994
110.45996
110.45962
110.45966
110.45972
110.45976

WFW8200

All

110.45872

WFW9300

All

110.46472

WFW9250

All on or before
09/30/09

110.46462

WFW9150

All on or before
09/30/09

January 2004 –
July 2006
June 2004 –
October 2006
June 2004 –
October 2006
July 2004 –
May 2006
June 2005 –
June 2006
August 2005 –
June 2006

110.47561
110.47566
110.47567
110.47511
110.47512

August 2005 October 2010
January 2006 –
November 2009
January 2006 –
October 2008

110.49972

2

Maytag Brand Models
Model Number
Begins

Manufacture Date
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EXHIBIT 2
List of Access and Horizon Washer Models Included in Proposed Settlement Class

Whirlpool Brand Models

Kenmore Brand Models

Model Number

Model Number

Manufacture Date

110.49962

April 2006 –
November 2009

Manufacture Date

110.47081
110.47086
110.47087
110.47088
110.47089
110.47531
110.47532
110.47571
110.47577

April 2006 –
October 2009
April 2006 –
April 2009
August 2006 –
August 2009
October 2006 –
March 2009
March 2007 –
June 2007
June 2007 –
November 2008

110.47091
110.47852
110.47542

3

Maytag Brand Models
Model Number
Begins

Manufacture Date
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UNITED STATES DISTRICT COURT, NORTHERN DISTRICT OF OHIO

If you purchased or owned a front-loading washing
machine manufactured by Whirlpool, you may be
entitled to cash or other compensation from a class
action settlement.
Includes the following brands: Maytag, Kenmore, and Whirlpool
A federal court authorized this Notice. This is not a solicitation from a lawyer.
•

A Settlement has been reached in several class action lawsuits against Whirlpool Corp. (“Whirlpool”) and
Sears, Roebuck and Co. (“Sears”) (together, the “Defendants”) regarding certain front-loading washing
machines manufactured between 2001 and 2010.

•

If you are included in the Settlement, you may qualify for one of a variety of benefits including a cash
payment, a rebate on the purchase of a new washing machine or dryer, or reimbursement for out-ofpocket expenses incurred due to past mold or odor problems in your washing machine.

•

Your legal rights are affected whether you act or don’t act. Read this notice carefully.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT
SUBMIT A CLAIM FORM
Earliest Deadline:
[DATE]
EXCLUDE YOURSELF
Deadline: [DATE]
OBJECT
Deadline: [DATE]
ATTEND THE HEARING
______ at ____
DO NOTHING

The only way to get a cash payment, a rebate for the purchase of a new washing
machine or dryer, or reimbursement for the repair or replacement of a washing
machine with mold or odor problems.
This is the only option that allows you to ever be part of another lawsuit against
the Defendants about the legal claims resolved by this Settlement. If you exclude
yourself from this Settlement, you will not be entitled to any of the benefits from
this Settlement.
The only way to tell the Court that you are unhappy with something about the
Settlement.
Ask to speak in Court about the fairness of the Settlement.
If you do nothing, you will not receive a cash payment, new washer or dryer
rebate, or reimbursement for repair or replacement expenses, and you will give
up your right to ever be part of another lawsuit against Defendants about the legal
claims resolved by this Settlement.

•

These rights and options are explained in this Notice.

•

The Court in charge of this case still has to decide whether to approve the Settlement. Benefits will be
issued if you submit a valid claim, the Court approves the Settlement, and after any appeals are resolved.
Please be patient.

QUESTIONS? CALL 1-XXX-XXX-XXXX OR GO TO WWW.WASHERSETTLEMENT.COM
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BASIC INFORMATION
1. Why was this notice issued?
A federal court authorized this notice because you have a right to know about the proposed Settlement and about
all of your options, before it decides whether to approve the Settlement. This notice explains the lawsuits, the
Settlement, your legal rights, what benefits are available, and who may qualify for them.
Judge Christopher A. Boyko of the United States District Court, Northern District of Ohio is overseeing the
Settlement. The cases are known as In re Whirlpool Corp. Front-Loading Washer Products Liability Litigation,
Case No. 1:08-WP-65000 (MDL 2001), In re Sears, Roebuck and Co. Front-Loading Washer Products Liability
Litigation, Case Nos. 06-CV-7023, 07-CV-0412, and 08-CV-1832.The people who sued are called the “Plaintiffs”
and the companies they sued, Whirlpool and Sears, are called the “Defendants.”

2. Why did I receive this notice?
If you received a notice by mail or email, the Defendants’ records indicate that you may have purchased or owned
a certain Whirlpool-, Maytag- or Kenmore-brand front-loading washing machine that was manufactured by
Whirlpool between 2001 and 2010. These specific washing machines are referred to as the “Class Washers”
throughout this notice.

3. What are the lawsuits about?
The lawsuits claim that the Class Washers fail to self-clean and tend to accumulate bacteria and mold, resulting in
bad odors and ruined laundry. The lawsuits further claim that the Defendants breached warranties, were
negligent, and violated various state consumer protection statutes in connection with the manufacture and sale of
the Class Washers.
Defendants deny that there is any defect in the Class Washers. Defendants also deny that they violated any law
or engaged in any wrongdoing.
The Settlement does not include personal injury or property damage claims other than for damage to the
Class Washer itself. The Settlement does not release any of these claims.

4. Why is this a class action?
In a class action, one or more people called “Class Representatives” sue for all people who have similar claims.
Together, these people are called a “Settlement Class” or “Class Members.” One court resolves the legal issues
for all Class Members, except for those who exclude themselves from the Settlement Class.

5. Why is there a Settlement?
The Court did not decide which side was right or whether the Class Washers are defective. Instead, both
sides agreed to a Settlement to avoid the costs and risks of further litigation and provide benefits to Class
Members. The Settlement does not mean that a Court found that Defendants broke any laws or did anything
wrong. In fact, in the fall of 2014, the parties held a trial on some of the claims in the lawsuits and the jury found in
Whirlpool’s favor. The Class Representatives and the lawyers representing them (called “Class Counsel”) believe
that the Settlement is in the best interests of all Class Members.

THE SETTLEMENT CLASS—WHO IS INCLUDED
QUESTIONS? CALL 1-XXX-XXX-XXXX OR GO TO WWW.WASHERSETTLEMENT.COM
2
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6. Who is included in the Settlement?
The Settlement Class includes all residents of the United States and its territories who either: (a) purchased a
new Class Washer; (b) acquired a Class Washer as part of the purchase or remodel of a home; or (c), received
as a gift a new Class Washer.

7. How do I know if I am a Class Member?
To determine if you are a Class Member, you need to verify that your Class Washer model number and serial
number is included in the Settlement. Using the model number and serial number, you can verify whether you are
included by comparing your information to a list of qualifying Class Washers available at the Settlement
Administrator’s website, www.WasherSettlement.com.

8. Who isn’t included in the Settlement Class?
The following are not included in the Settlement Class: (1) officers, directors, and employees of Defendants and
their parents and subsidiaries; (2) insurers of Class Members; (3) subrogees (someone who has assumed the
rights of another person) or all entities that claim to be subrogated to the rights of a Class Washer purchaser, a
Class Washer owner, or a Class Member; and (4) all third-party issuers or providers of extended warranties or
service contracts for the Class Washers.

THE SETTLEMENT BENEFITS—WHAT YOU GET IF YOU QUALIFY
9. What benefits does the Settlement provide?
The Settlement provides several different benefits from which Class Members may be eligible to choose: a $50
cash payment, a 20% or 5% cash rebate off the retail purchase price of a new washing machine or dryer, or
reimbursement of up to $500 for out-of-pocket expenses for Class Washer repairs or replacements due to a mold
or odor problem.

10. Tell me more about the $50 cash payments.
Class Members who experienced a mold or odor problem with their Class Washer within five years of purchase
may be eligible to receive a cash payment of $50. Class Members who previously received compensation or a
voluntary benefit from Whirlpool or Sears will have their $50 payment reduced by the amount of that
compensation or benefit.
Certain Class Members identified in Sears’ or Whirlpool’s records (called “Prequalified Class Members”) are
prequalified to receive a $50 cash payment. To claim that payment, Prequalified Class Members must submit a
Claim Form electing that benefit option, confirm their names and contact information, check several eligibility
boxes on the Claim Form, and sign the Claim Form attesting the statements it contains are true and correct. If you
received a notice of the Settlement by U.S. Mail or e-mail that contains a pre-printed claim identification number
beginning with a “2” you are a Prequalified Class Member.
Class Members who are not prequalified (called “Non-Prequalified Class Members”) may also be eligible to
receive a $50 cash payment. To receive that payment, Non-Prequalified Class Members must submit a Claim
Form electing that benefit option, provide their Washer model and serial number or alternate proof of purchase or
ownership of a Class Washer, provide their names and contact information, check several eligibility boxes, and
sign a statement under oath attesting that they experienced a mold or odor problem with their Class Washer
within five years of purchase. If you received a mailed or e-mailed notice with a claim identification number that
begins with a “1” you are a Non-Prequalified Class Member.
Class Members who did not experience a mold or odor problem within five years of purchase are ineligible to
receive a $50 cash payment.

11. What are the deadlines to qualify for and receive a $50 cash payment?
To be eligible for a $50 cash payment, you must submit your properly completed Claim Form, selecting this
Settlement benefit, by the claims deadline: __________ ___, 2016.

QUESTIONS? CALL 1-XXX-XXX-XXXX OR GO TO WWW.WASHERSETTLEMENT.COM
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12. Tell me more about the cash rebates.
20% Cash Rebate: All Class Members who experienced a mold or odor problem with their Class Washer within
five years of purchase may be eligible to receive a cash rebate of 20% off the retail purchase price (excluding
sales taxes, delivery fees, and installation charges) of certain Whirlpool-manufactured washers and dryers. You
can find a list of the washer and dryer models eligible for the rebate at www.WasherSettlement.com. You can find
many of these models in Sears stores or at www.Sears.com. Rebates may be used in addition to or incremental
to any other sales promotion that is offered towards an eligible washer or dryer. You do not need to still possess
the Class Washer to receive the rebate. Each Class Member is entitled to one rebate for each Class Washer
purchased.
To claim the 20% cash rebate, Prequalified Class Members must submit a Claim Form electing that benefit
option, confirm their names and contact information, check several eligibility boxes on the Claim Form, and sign
the Claim Form attesting the statements it contains are true and correct. Non-Prequalified Class Members must
submit a Claim Form electing that benefit option, provide their Washer model and serial number or alternative
proof of purchase or ownership of a Class Washer, provide their names and contact information, check several
eligibility boxes, and sign a statement under oath attesting that they experienced a mold or odor problem with
their Class Washer within five years of purchase.
Class Members who did not experience a mold or odor problem within five years of purchase are ineligible to
receive a 20% cash rebate.
5% Cash Rebate: Class Members who did not experience a mold or odor problem within five years of purchase
of a Class Washer are entitled to receive a cash rebate of 5% off the retail purchase price (excluding sales taxes,
delivery fees, and installation charges) of certain Whirlpool-manufactured washers or dryers or a washer and
dryer pair. Each Class Member is entitled to one rebate for each Class Washer purchased. To claim the 5% cash
rebate, Class Members must submit a Claim Form electing that benefit option, provide their Washer model and
serial number or alternative proof of purchase or ownership of a Class Washer, provide their names and contact
information, check several eligibility boxes, and sign the Claim Form attesting that the statements it contains are
true and correct. You can find a list of the washer and dryer models eligible for the rebate at
www.WasherSettlement.com.

13. What are the deadlines to qualify for and receive a cash rebate?
To be eligible under the rebate program, you are required to register for the rebate program (i.e., submit a valid
Claim Form electing the rebate option) by the claims deadline: ____________ __, 2016. You must then purchase
your rebate-eligible washer or dryer and submit your completed rebate form and proof of purchase to the
Settlement Administrator by the later of December 31, 2017 or one year from the date you received your blank
rebate form from the Settlement Administrator. Thus, you will have at least one year to make an eligible purchase
and submit the completed rebate form to the Settlement Administrator.

14. Tell me more about the reimbursements for out-of-pocket expenses.
Class Members who experienced mold or odor problems within the first five years of purchase of a Class Washer
and who paid out-of-pocket to repair or replace (or both) their Class Washer may be entitled to reimbursement of
the amount of those expenses, up to $500 in total. Initial eligibility for this benefit requires all Class Members other
than Prequalified Class Members to submit their Washer model and serial numbers or alternative proof of
purchase or ownership of a Class Washer and to swear under oath that they experienced mold or odor problems
within five years of purchase of a Class Washer. Further eligibility requirements, applicable to all Class Members,
are as follows:
•

Reimbursement for paid repairs: If you provide sufficient documentary proof that you in fact paid out-ofpocket costs to repair your Class Washer as a result of a mold or odor problem (service tickets, receipts,
cancelled checks, etc.) you will be reimbursed for the amount that documentary proof shows you paid for
the repair, up to $500.

•

Reimbursement for paid replacements: If you provide sufficient documentary proof that you paid for a
replacement washing machine as a result of a mold or odor problem with your Class Washer, Whirlpool
will reimburse the out-of-pocket costs paid up to $500. Class Members seeking reimbursement for
replacement washer costs must additionally submit documentation showing that, before replacing the
Washer, he or she had at least three incidents of mold and odor for which they made complaints, service

QUESTIONS? CALL 1-XXX-XXX-XXXX OR GO TO WWW.WASHERSETTLEMENT.COM
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calls, or attempts to remedy the problem themselves (e.g., a service ticket, a complaint to Whirlpool or
Sears, a receipt for purchase of washing machine cleaner, or any combination of such documentation
showing repeated mold or odor problems). The first documented service call, complaint, or manifestation
of mold or odor must have occurred within the first five years after purchase, and no replacement
expenses will be reimbursed if they were incurred after December 31, 2015.
Class Members who previously received compensation or a voluntary benefit from Whirlpool or Sears will have
the amount of their reimbursement reduced by the amount of that compensation or benefit.

15. What is the deadline to qualify for reimbursement of out-of-pocket expenses?
You will have until ___________ __, 2016, to submit a Claim Form and all required documentation for a
Settlement payment for out-of-pocket expenses to repair or replace a Class Washer due to mold and odor
problems.

HOW TO GET BENEFITS—SUBMITTING A CLAIM FORM
16. How many benefits can I receive?
If you qualify, you may receive one benefit (i.e., one of: a $50 cash payment, a 20% or 5% cash rebate, or
reimbursement up to $500 for documented out-of-pocket repair or replacement costs) for each Class Washer that
you purchased or acquired. You must submit a separate Claim Form for each Class Washer. You must elect the
benefit you wish to receive at the time you submit your Claim Form.

17. How do I get a Settlement benefit to which I may be entitled?
You must complete and submit a Claim Form, including required documentation, by [DATE] either on-line or via
U.S. Mail. Claim Forms are available for download and submission at www.WasherSettlement.com. They also are
available by contacting the Settlement Administrator at [Phone Number] or [email address] or by writing a letter to
Washing Machine Settlement Claims Administrator, [ADDRESS].

18. What rights am I giving up by getting benefits and staying in the Settlement Class?
Unless you exclude yourself, you are staying in the Settlement Class. If the Settlement is approved and becomes
final, all of the Court’s orders will apply to you and legally bind you. Generally, that means you won’t be able to
sue, continue to sue, or be part of any other lawsuit against Defendants or other released parties (“Releasees”)
for the legal issues and claims resolved by this Settlement. Personal injury claims or claims for damage to
property other than to the Class Washer itself are not affected or released by this Settlement. The specific
rights you are giving up are called Released Claims (see Question 19).

19. What are the Released Claims?
The claims that you are releasing, the “Released Claims,” are all claims for economic loss relating to the use and
performance of the Class Washer, including all claims for out-of-pocket expense, diminution-in-value, benefit-ofthe-bargain, cost-of-repair, cost-of-replacement, cost-of-maintenance, or premium-price damages, arising out of
the Class Members’ purchases or uses of the Class Washers. The released parties, also called “the Releasees,”
are Defendants, together with their respective predecessors and successors in interest, parents, subsidiaries,
affiliates, and assigns; (b) each of their respective past, present, and future officers, directors, agents,
representatives, servants, employees, attorneys, and insurers; and (c) all distributors, retailers, and other entities
who were or are in the chain of design, testing, manufacture, assembly, distribution, marketing, sale, installation,
or servicing of the Class Washers. The Settlement is expressly intended to cover and include all such claims,
actions, and causes of action for economic losses or damages (including, but not limited to, claims for diminutionin-value, benefit-of-the-bargain, cost-of-repair, cost-of-replacement, or premium-price damages), dealing
whatsoever with the Class Washers. The Released Claims, however, do not include any claims for damage
to property other than the Class Washer itself or personal injury.
The complete Settlement Agreement describes the Released Claims in necessary legal terminology. Please read
it carefully. A copy of the Settlement Agreement is available at www.WasherSettlement.com. You can talk to one
of the lawyers listed below for free or you can, of course, talk to your own lawyer at your own expense if you have
questions about the Released Claims or what they mean.

QUESTIONS? CALL 1-XXX-XXX-XXXX OR GO TO WWW.WASHERSETTLEMENT.COM
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THE LAWYERS REPRESENTING YOU AND THE SETTLEMENT CLASS
20. Do I have a lawyer in this case?
Yes. The Court appointed Jonathan Selbin of Lieff Cabraser Heimann & Bernstein, LLP, James Rosemergy of
Carey, Danis & Lowe, and Steven Schwartz of Chimicles & Tikellis LLP as Class Counsel, to represent you and
other Class Members. You will not be charged for these lawyers. If you want to be represented by your own
lawyer, you may hire one at your own expense.

21. How will these lawyers be paid?
Class Counsel will ask the Court to award them up to $7,450,000 for attorney fees, plus $7,300,000 for
reimbursement of the litigation expenses and costs they incurred. They will also ask for a service award of $4,000
to be paid to each Class Representative. If approved, Whirlpool will separately pay these fees, costs, expenses,
and service awards. These amounts will not reduce the amount of benefits available to Class Members. In
addition, Defendants also have agreed to pay the Settlement Administrator’s fees and expenses, including the
costs of mailing the Settlement Notices and distributing any payments owed to Class Members as part of the
Settlement.

EXCLUDING YOURSELF FROM THE SETTLEMENT CLASS
If you want to keep the right to sue or continue to sue Defendants about the legal claims in this lawsuit, and you
don’t want to receive benefits from this Settlement, you must take steps to exclude yourself from the Settlement.
This is sometimes called “opting out” of the Settlement Class.

22. How do I get out of the Settlement?
To exclude yourself from the Settlement, you must complete and send to the Settlement Administrator an Opt-Out
Form available at www.WasherSettlement.com or a letter stating: “I want to be excluded from the Settlement
Class in In re Whirlpool Corp. Front-Loading Washer Products Liability Litigation, Case No. 1:08-WP-65000 (MDL
2001).” Your Opt-Out Form or letter must include your full name, current address, your signature, and the date
you signed it. To be valid, your Opt-Out Form or request for exclusion must be sent to the Settlement
Administrator at the address below with a postmark no later than [insert date 90 days after entry of the
Preliminary Approval Order].
Settlement Administrator
P.O. Box [ADDRESS]
__________-XXXX

23. If I exclude myself, can I still get benefits from this Settlement?
No. If you exclude yourself, you are telling the Court that you don’t want to be part of the Settlement Class in this
Settlement. You can only get Settlement benefits if you stay in the Settlement Class and submit a valid Claim
Form for benefits as described above.

24. If I don’t exclude myself, can I sue Defendants for the same claims later?
No. Unless you exclude yourself, you are giving up the right to sue Defendants for the claims that this Settlement
resolves and releases (see Question 19). You must exclude yourself from this Settlement Class to start or
continue with your own lawsuit or be part of any other lawsuit.

OBJECTING TO THE SETTLEMENT
You can tell the Court if you don’t agree with the Settlement or any part of it.

25. How do I tell the Court if I don’t like the Settlement?
If you do not exclude yourself from the Settlement, you may object to it. You can give reasons why you think the
Court should not approve it. The Court will consider your views before making a decision. To do so, you or your
attorney must mail to the Court a written objection and supporting papers. Your objection must contain: (1) the

QUESTIONS? CALL 1-XXX-XXX-XXXX OR GO TO WWW.WASHERSETTLEMENT.COM
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name of this lawsuit (In re Whirlpool Corp. Front-Loading Washer Products Liability Litigation, Case No. 1:08-WP65000 (MDL 2001)); (2) your full name and current address; (3) the serial number and model number of your
Class Washer; (5) the specific reasons for your objection; (6) any evidence and supporting papers (including, but
not limited to, all briefs, written evidence, and declarations) that you want the Court to consider in support of your
objection; (6) your signature; and (7) the date of your signature.
You must mail your written objection to the Court at the following address:
Court
Clerk of the Court
Carl B. Stokes U.S. Courthouse
801 West Superior Avenue
Cleveland, Ohio 44113
Your written objection must be mailed with a postmark no later than [insert date 150 days after entry of the
Preliminary Approval Order].

26. What is the difference between objecting and asking to be excluded from the Settlement?
Objecting is simply telling the Court that you don’t like something about the Settlement. You can object only if you
stay in the Settlement Class (do not exclude yourself). Excluding yourself is telling the Court that you don’t want to
be part of the Settlement Class. If you exclude yourself, you cannot object because the Settlement no longer
affects you.

THE COURT’S FAIRNESS HEARING
The Court will hold a hearing to decide whether to approve the Settlement. You may attend and you may ask to
speak at the hearing, but you don’t have to.

27. When and where will the Court decide whether to approve the Settlement?
The Court will hold a Fairness Hearing on [DATE], at [TIME], at the U.S. District Court for the Northern District of
Ohio, located at the Carl B. Stokes U.S. Courthouse, 801 West Superior Avenue, Courtroom _____, Cleveland,
Ohio 44113, to consider whether the Settlement is fair, adequate, and reasonable, and whether it should be finally
approved. If there are objections, the Court will consider them. The Court will listen to people who have asked to
speak at the hearing (see Question 29). The Court may also decide the amount of fees, costs and expenses to
award Class Counsel and the payment amount to the Class Representatives. This hearing may be continued or
rescheduled by the Court without further notice to the Settlement Class.

28. Do I have to come to the hearing?
No. Class Counsel is working on your behalf and will answer any questions the Court may have about the
Settlement. But, you are welcome to come at your own expense. If you mail an objection to the Settlement, you
don’t have to come to Court to talk about it. As long as you mailed your written objection on time, signed it and
provided all of the required information (see Question 25) the Court will consider it. You may also pay your own
lawyer to attend, but it’s not necessary.

29. May I speak at the hearing?
Yes. You may ask the Court to speak at the Fairness Hearing. To do so, you must mail a written request to the
Court saying that it is your “Notice of Intent to Appear at the Fairness Hearing in In re Whirlpool Corp. FrontLoading Washer Products Liability Litigation.” You must include your name, address, telephone number, and
signature. If you plan to have your own attorney speak for you at the hearing, you must also include the name,
address and telephone number of the attorney who will appear. Your written request must be mailed to the Court
by [INSERT DATE THAT IS 95 days after entry of the Preliminary Approval Order].

IF YOU DO NOTHING
30. What happens if I don’t do anything?

QUESTIONS? CALL 1-XXX-XXX-XXXX OR GO TO WWW.WASHERSETTLEMENT.COM
7
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If you do nothing, you won’t get any benefits from this Settlement. If the Court approves the Settlement, you will
be bound by its terms, and you will give up your right to start a lawsuit, continue with a lawsuit, or be part of any
other lawsuit against Defendants and the other Releasees about the legal issues or claims resolved and released
by this Settlement.

GETTING MORE INFORMATION
31. What if I feel like I need more information about what I should or should not do?
This Notice summarizes the Settlement. More details are in the Settlement Agreement, available at
www.WasherSettlement.com. If you have questions you may contact the Settlement Administrator at [ADDRESS],
info@washersettlement.com, or [PHONE], or visit Class Counsel’s websites. If you wish to communicate directly
with Class Counsel, you may contact them at the address or phone number listed on their website.
Si usted desea obtener una copie de este documento legal en Español, favor de visite la página web
www.WasherSettlement.com o escribe al Administrador de Reclamos: In re Whirlpool Corp. Front-Loading
Washers Settlement, ________________.

DO NOT WRITE OR CALL THE COURT, WHIRLPOOL, MAYTAG, SEARS, OR ANY APPLIANCE RETAILER,
DEALER, OR AGENT FOR INFORMATION ABOUT THE SETTLEMENT OR THIS LAWSUIT.

QUESTIONS? CALL 1-XXX-XXX-XXXX OR GO TO WWW.WASHERSETTLEMENT.COM
8
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Legal Notice
If you purchased, acquired, or received as a gift a new Whirlpool, Kenmore, or Maytag brand
front-loading washing machine manufactured between 2001 and 2010, you may be entitled to
cash or other compensation as part of a class action settlement.
A settlement has been reached with Whirlpool Corporation (“Whirlpool”) and Sears, Roebuck and Co. (“Sears”) (together, “Defendants”) in several class action
lawsuits claiming that certain front-loading washing machines manufactured between 2001 and 2010 fail to adequately self-clean themselves of laundry residue,
resulting in mold or mildew buildup that can cause bad odors and ruined laundry. Defendants deny they did anything wrong. You can visit
www.WasherSettlement.com to see a complete list of the washer models that are included in the settlement, referred to as the “Class Washers.”
WHO IS INCLUDED? The settlement includes all residents of the United States and its territories who (a) purchased a new Class Washer; (b) acquired a new Class
Washer as part of a purchase or remodel of a home; or (c) received as a gift a new Class Washer.
WHAT DOES THE SETTLEMENT PROVIDE? All members of the settlement class are eligible to receive a 5% cash rebate off the purchase of certain new Whirlpoolmanufactured washers and dryers. Members of the settlement class who experienced persistent (that is, more than one time) bad odors and/or mold growth
problems inside their Washers within five years after purchasing the Washer are eligible to make a claim for one of the following benefits: (a) a $50 cash payment;
(b) a 20% cash rebate off the purchase of certain new Whirlpool-manufactured washers or dryers; or (c) cash reimbursement, up to $500, for documented out-ofpocket costs to service or replace a Class Washer due to persistent bad odors or mold growth problems. To be eligible for compensation, you must submit a Claim
Form, with any required documentary proof, to the Settlement Administrator online at www.WasherSettlement.com or by mail at [address] no later than MONTH
00, 2016. Class members who do not meet the requirements in the Claim Form are not eligible for compensation.
IMPORTANT : Some Class Members are prequalified for settlement payments based on Whirlpool’s or Sears’ customer records. Prequalified class members are
automatically eligible to receive either a $50 cash payment or a 20% cash rebate. Prequalified class members may choose to claim a cash reimbursement
payment, up to $500, for documented out-of-pocket expenses to service or replace a Class Washer due to mold or odor problems.
HOW DO YOU ASK FOR A PAYMENT IF YOU QUALIFY? Go to www.WasherSettlment.com and file a claim online or download, print, complete, and mail a Claim Form to
the Settlement Administrator. Claim Forms also are available by calling 1-888-000-0000. You must complete and submit a Claim Form with any required
documents by MONTH 00, 2016.
YOUR OTHER OPTIONS. If you do nothing, your rights will be affected and you will not receive a settlement payment. If you do not want to be legally bound by the
settlement, you must exclude yourself from it. The deadline to exclude yourself is MONTH 00, 2016. Unless you exclude yourself, you will give up any right to sue
Whirlpool or Sears for the legal and factual issues that this settlement resolves. If you exclude yourself, you cannot get a payment from this settlement. If you stay
in the settlement (i.e, do not exclude yourself), you may object to the settlement or Class Counsel’s fees by MONTH 00, 2016. More information can be found in
the Frequently Asked Questions document and Settlement Agreement, which are available at www.WasherSettlement.com.
THE COURT’S FAIRNESS HEARING. The U.S. District Court, Northern District of Ohio, located at 801 West Superior Avenue, Cleveland, Ohio 44113, will hold a
hearing in this case (In re Whirlpool Corp. Front-Loading Washer Products Liability Litigation) on MONTH 00, 2016, at __: _.m. in Courtroom
. At the fairness
hearing the Court will decide whether to approve: (1) the settlement; (2) Class Counsel’s request for attorney fees up to $7,450,000 and for reimbursement of
litigation expenses up to $7,300,000; and (3) service awards of up to $4,000 to each of the Class Representatives. If approved, these fees, expenses, and awards
will be paid separately by Whirlpool and will not reduce the amount of money available to Class Members. You may appear at the hearing, but you do not have to.
You also may hire your own attorney, at your own expense, to appear or speak for you at the hearing.
W ANT MORE INFORMATION? Call, go to the website, or write to In re Whirlpool Corp. Front-Loading Washers Settlement, P.O. Box 0000, City ST 00000-0000.
Si usted desea obtener una copie de este documento legal en Español, favor de visite la página web www.WasherSettlement.com o escribe al Administrador de
Reclamos: In re Whirlpool Corp. Front-Loading Washers Settlement, ________________.

1-888-000-0000

www.WasherSettlement.com
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Exhibit 7
List of Rebate Eligible Washers and Dryers

TLWs
MVWB955FS
MVWB955FW
MVWB955FC
MVWX655DW
WTW4915EW
MVWB755DW
WTW5000DW
WTW7000DW
MVWB855DC
WTW8040DW
WTW9500EW
WTW8000DW
WTW7040DW
MVWB835DW
MVWB855DW
MVWB955EW
WTW8500DC
WTW9500EC
WTW8500DW
WTW7300DW
MVWB955EC
25132
26132
27132
28132
29132
28133
29133

FLWs
MED7500YW
MHW3100DW
MHW3505FW
MHW4300DC
MHW4300DW
MHW5100DC
MHW5100DW
MHW5400DC
MHW8100DC
MHW8200FW
WFC7500VW
MHW5500FW
MHW5400DW
MHW5500FC
MHW7100DW
MHW8100DW
MHW8200FC
NFW5800DW
MHWC7500YW
MHW7100DC
MHW8150EW
WFL98HEBU
WFW72HEDW
WFW7590FW
WFW75HEFW
WFW81HEDW
WFW8740DW
WFW87HEDC
WFW87HEDW
WFW90HEFC
WFW90HEFW
WFW9290FBD
WFW9290FC
WFW9290FW
WFW92HEFBD
WFW92HEFC
WFW92HEFU
WFW92HEFW
WFW95HEDC
WFW95HEDU
WFW95HEDW
WFW97HEDBD
WFW97HEDC
WFW97HEDU
WFW97HEDW

Dryers
MED3100DW
MED3500FW
MED5100DC
MED5100DW
MED5500FC
MED5500FW
MED7100DC
MED7100DW
MEDB755DW
MEDB835DW
MEDB855DW
MEDX655DW
WED4915EW
WED5000DW
WED7000DW
WED7300DW
WED8000DW
WED8500DC
WED8500DW
MEDB855DC
MEDB955EW
MEDB955EC
WED9500EW
WED9500EC
WGD4915EW
WGD5000DW
MGDX655DW
WGD7000DW
MGDB755DW
WGD7300DW
WGD8000DW
MGDB835DW
WGD8500DW
WGD8500DC
MGDB855DW
MGDB855DC
MGDB955EW
MGDB955EC
WGD9500EW
WGD9500EC
WED49STBW
MEDX6STBW
WGD49STBW
MGDX6STBW
MED8100DC
MED8100DW
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Exhibit 7
List of Rebate Eligible Washers and Dryers

TLWs

FLWs

Dryers
MED8150EW
MED8200FC
MED8200FW
MGD3100DW
MGD3500FW
MGD5100DC
MGD5100DW
MGD5500FC
MGD5500FW
MGD7100DC
MGD7100DW
MGD8100DC
MGD8100DW
MGD8200FC
MGD8200FW
NED5800DW
NGD5800DW
WED71HEDW
WED72HEDW
WED7500VW
WED7590FW
WED75HEFW
WED7990FW
WED81HEDW
WED85HEFW
WED85HEFC
WED8540FW
WED8540FC
WED8740DW
WED87HEDC
WED87HEDW
WED90HEFC
WED90HEFW
WED9290FC
WED9290FW
WED92HEFBD
WED92HEFC
WED92HEFU
WED92HEFW
WED95HEDC
WED95HEDU
WED95HEDW
WED97HEDBD
WED97HEDC
WED97HEDU
WED97HEDW
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Exhibit 7
List of Rebate Eligible Washers and Dryers

TLWs

FLWs

Dryers
WED99HEDW
WEL98HEBU
WGD71HEDW
WGD72HEDW
WGD7590FW
WGD75HEFW
WGD81HEDW
WGD8740DW
WGD87HEDC
WGD87HEDW
WGD90HEFC
WGD90HEFW
WGD92HEFBD
WGD92HEFC
WGD92HEFU
WGD92HEFW
WGD95HEDC
WGD95HEDU
WGD95HEDW
WGD97HEDBD
WGD97HEDC
WGD97HEDU
WGD97HEDW
65132
66132
67132
68132
69132
68133
69133
75132
76132
77132
78132
79132
78133
79133
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
In re: WHIRLPOOL CORP. FRONT-

1:08-wp-65000

LOADING WASHER PRODUCTS
LIABILITY LITIGATION

MDL No. 2001

Class Action
Judge: The Hon. Christopher Boyko
DECLARATION OF CASEY TUBMAN
I, Casey Tubman, declare and state as follows:
1.

I am currently employed by Whirlpool Corporation ("Whirlpool") as General

Manager, Laundry Business Unit. I formerly served for several years as Senior Director of
Merchandising for Whirlpool's Laundry business. I am over 21 years of age, of sound mind, and
competent to testify. Except as otherwise stated, I have personal knowledge of the facts stated in
this declaration. If called as a witness, I could and would testify as to each of them. In this
Declaration I state facts in connection with the proposed nationwide settlement of the frontloading washing machine litigations against Whirlpool and Sears.
2.

At various times during the period of August 2001 through at least 2010,

Whirlpool has manufactured front-loading washing machines for resale to consumers under the
Whirlpool, Kenmore, Kenmore Elite, and Maytag brand names. The Kenmore and Kenmore
Elite brand front-loading washing machines have been manufactured exclusively for Sears
Holdings Corporation and its subsidiary Sears, Roebuck and Co. ("Sears") for resale to Sears'
customers. Whirlpool did not manufacture and sell any Maytag brand washing machines until
after Whirlpool acquired Maytag Corporation in March 2006.

Case: 1:08-wp-65000-CAB Doc #: 640-7 Filed: 08/25/16 3 of 3. PageID #: 46009

3.

I have reviewed Exhibit 2 to the Settlement Agreement, which is a list of all the

Whirlpool, Sears, and Maytag front-loading washing machine models included within the
proposed nationwide settlement ("Class Washers"). The Class Washer models all were built on
either the Access engineering platform or the Horizon engineering platform. The Maytag-brand
models included in the settlement were built on the same Access and Horizon platforms. The
Maytag-brand Horizon models shared the same relevant internal components (i.e., plastic tubs
and aluminum crosspieces) as the Whirlpool and Kenmore-brand Horizon models that were built
during the same time period. The Maytag-brand Access models shared the same relevant internal
components (i.e. , plastic tubs and aluminum crosspieces) as the Whirlpool and Kenmore-brand
Access models that were built during the same time period.
4.

One of the settlement benefits available to class members is a cash rebate off the

retail purchase price of select models of Whirlpool-manufactured washing machines or clothes
dryers, or both. Exhibit 7 to the Settlement Agreement, which I have reviewed, is a list of the
rebate eligible washers and dryers. The average estimated retail price for the rebate eligible
front-loading washers is approximately $849, and the average estimated retail price for the rebate
eligible top-loading washers is approximately $636.
Pursuant to 28 U.S .C. § 1746, I declare under penalty of perjury under the laws of the
United States of America that the foregoing is true and correct.
Executed this

I ~day of April, 2016.

2
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
IN RE: WHIRLPOOL CORP.
FRONT-LOADING WASHER PRODUCTS
LIABILITY LITIGATION

Case No. 08-wp-65000

Judge: Christopher A. Boyko
Magistrate Judge: William H. Baughman, Jr.
Special Master: David R. Cohen

DECLARATION OF JONATHAN D. SELBIN
I, JONATHAN D. SELBIN, declare as follows:
1.

I am a member of the law firm of Lieff, Cabraser, Heimann & Bernstein,

LLP (“LCHB”), counsel of record for Plaintiffs in this matter. I am a member in good standing
of the bars of the States of California and New York, and the bar of the District of Columbia, and
am admitted to practice pro hac vice in this case. I am court-appointed interim lead and lead
class counsel in this case (Dkts. 34, 141), and one of three court-appointed co-lead class counsel
in the companion case captioned In re Sears, Roebuck & Co. Front-Loading Washer Prods.
Liab. Litig., No. 06-CV-7023 (N.D. Ill) Dkt. 498. I respectfully submit this declaration in
support of the joint motion for preliminary settlement approval. Except as otherwise noted, I
have personal knowledge of the facts set forth in this declaration, and could testify competently
to them if called upon to do so.
Background and Experience
2.

LCHB is a national law firm with offices in San Francisco, New York, and

Nashville. LCHB’s practice focuses on complex and class action litigation involving product
liability, consumer, employment, financial, securities, environmental, and personal injury
matters. Attached to the joint motion for preliminary settlement approval as Exhibit G is a true
and correct copy of LCHB’s current firm resume, showing some of the firm’s experience in

-11300244.3
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complex and class action litigation. This resume is not a complete listing of all cases in which
LCHB has been Class Counsel or otherwise counsel of record.
3.

LCHB is one of the oldest, largest, most respected, and most successful

law firms in the country that represents plaintiffs in class actions. The firm brings to the table a
wealth of class action experience. LCHB repeatedly has been recognized as one of the top
plaintiffs’ law firms in the country. In December 2015, U.S. News and Best Lawyers selected
LCHB as its 2016 "Law Firm of the Year" in the category of “Mass Tort Litigation/Class
Actions - Plaintiff.” In November 2015, Benchmark Litigation gave LCHB its highest ranking
for law firms with California offices, and Law360 chose the firm as one of the nation's “Most
Feared” Plaintiffs Firms of 2015. The National Law Journal has recognized LCHB as one of the
nation’s top plaintiffs’ law firms for fourteen years, and we are a member of its Plaintiffs’ Hot
List Hall of Fame.
4.

LCHB has extensive experience in the litigation, trial and settlement of

class actions in complex economic injury, consumer fraud, and product defect cases. Cases in
which LCHB has served as Court-appointed Class Counsel and in which I have played a leading
role include:
a.

Franklin v. Wells Fargo Bank N.A., Case No.: 14-cv-2349 (S.D.

Cal.) (nationwide settlement in Telephone Consumer Protection Act class action; final approval
granted on January 29, 2016);
b.

Tait v. BSH Home Appliances Corp., Case No.: SACV 10-0711-

DOC (ANx) (C.D. Cal.) (nationwide settlement involving allegedly defective front-load washers;
final approval granted in 2015).
c.

In Re Capital One Telephone Consumer Protection Act Litigation,

Master Dkt. No. 12-cv-10064, MDL No. 2416 (N.D. Ill.) (nationwide settlement in Telephone
Consumer Protection Act class action; final approval granted in 2015);

-21300244.3
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d.

Wilkins v. HSBC Bank Nev., N.A., Case No. 14-cv-190 (N.D. Ill.)

(nationwide settlement in Telephone Consumer Protection Act class action; final approval
granted in 2015);
e.

Bayat v. Bank of the West, Case 3:13-cv-02376-EMC (N.D. Cal.)

(multistate settlement in Telephone Consumer Protection Act class action; final approval granted
in 2015);
f.

Yarger, et al. v. Capital One, N.A. successor by merger to ING

Bank, F.S.B., d/b/a ING Direct, No. 11-154-LPS (D. De.) (nationwide settlement involving
alleged false advertising of mortgages; final approval granted in 2014);
g.

Steinfeld v. Discover Financial Services, et al., No. 12-cv-01118-

JSW (N.D. Cal.) (nationwide settlement in Telephone Consumer Protection Act class action;
final approval granted in 2014);
h.

Rose v. Bank of America Corporation, et al., 11-cv-02390 (N.D.

Cal.) (nationwide settlement in Telephone Consumer Protection Act class action; final approval
granted in 2014);
i.

Wannamacher, et al. v. Carrington Mortgage Services, LLC, 12-

cv-2016 (C.D. Cal.) (nationwide settlement in Telephone Consumer Protection Act class action;
final approval granted in 2014);
j.

Ross v. Trex Co., Inc., No. 09-cv-00670 JF (N.D. Cal.) (nationwide

partial settlement class involving defective composite decking; final approval of settlement
covering part of case granted in 2010; final approval of settlement covering remaining case
granted in 2013);
k.

In re: Imprelis Herbicide Marketing, Sales Practices And Products

Liability Litigation, No. 2:11-md-02284-GP (E.D. Pa.) (nationwide settlement involving
defective herbicide; final approval granted in 2013);

-31300244.3
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l.

Arthur, et al. v. Sallie Mae, Inc., No. C10-0198 JLR (W.D. Wash.)

(nationwide settlement in Telephone Consumer Protection Act class action; final approval
granted in 2012);
m.

McLennan, et al. v. LG Electronics USA, Inc., No. 2:10-cv-03604-

WJM-MF (D.N.J.) (nationwide settlement involving defective refrigerators; final approval
granted in 2012);
n.

In re Mercedes-Benz Tele Aid Contract Litigation, MDL No. 1914

(D.N.J.) (nationwide litigation class certified and Rule 23(f) and Rule 1292(b) appeals defeated
in case involving Mercedes’s alleged deception relating to its Tele Aid service; nationwide
settlement class; final approval granted in 2011);
o.

Glenz, et al. v. Sharp Electronics Corp., No. 2:08-cv-03652-FSH-

MAS (D.N.J.) (nationwide settlement class involving defective projector bulbs; final approval
granted 2011);
p.

Carideo, et al. v. Dell, Inc., No. C06-1772 JLR (W.D. Wash.) and

Omstead, et al. v. Dell, Inc., No. C06-6293 PJH (N.D. Cal.) (nationwide settlement classes
involving computer defect; final approval granted in 2010);
q.

Fulford v. Logitech, Inc., No. 08-cv-02041 MMC (N.D. Cal.)

(nationwide settlement class involving false advertising claims related to remote controls; final
approval granted in 2010);
r.

Create-a-Card v. Intuit, No. CV-07-6452 WHA (N.D. Cal.)

(nationwide settlement class involving faulty computer code; final approval granted in 2009);
s.

Pelletz v. Weyerhaeuser Company and Advanced Environmental

Technologies, Inc., No. C08-0334 JCC (W.D. Wash.) (nationwide settlement class involving
defective composite decking; final approval granted in 2009);
t.

Grays Harbor Adventist Christian School v. Carrier Corporation,

No. CV05-5437 (W.D. Wash.) (Washington litigation class involving defective furnaces
certified; nationwide settlement class; final approval granted in 2008);

-41300244.3
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u.

Weekend Warrior Trailer Cases, Judicial Coordination Proceeding

No. 4455 (Orange County, CA) (nationwide settlement class involving defective recreational
trailers; final approval granted in 2008);
v.

Richina v. Maytag Corp., Case No. CV025202 (San Joaquin

County, CA) (California settlement class involving defective oven panels; final approval granted
in 2007);
w.

Lundell v. Dell, Inc., No. C05-3970 JW/RS (N.D. Cal.)

(nationwide settlement class involving defective computers; final approval granted in 2006);
x.

Kan v. Toshiba America Information Systems, Inc., No. BC327273

(Los Angeles County, CA) (nationwide settlement class involving defective computers; final
approval granted in 2006);
y.

Behr Wood Sealant Cases, JCCP Nos. 4132 & 4138 (San Joaquin

County, CA) (nationwide settlement class involving defective wood sealant; final approval
granted in 2003);
z.

Richison v. American Cemwood Corp., Civil Action No. 005532

(San Joaquin County, CA) (nationwide litigation class involving defective shingles certified and
upheld on writ review; nationwide settlement classes final approval granted in 2000 and 2003);
aa.

Williams v. Weyerhaeuser Co., Civil Action No. 995787 (San

Francisco County, CA) (California litigation class involving defective siding certified in 1999;
nationwide settlement class final approval granted in 2000);
bb.

Delay v. Hurd Millwork Co., No. 972-073710 (Spokane County,

WA) (multi-state settlement class involving defective windows; final approval granted in 1998);
cc.

Naef v. Masonite, No. CV-94-4033 (Mobile County, AL)

(nationwide litigation class certified in 1995, nationwide settlement class involving defective
siding final approval granted in 1998);

-51300244.3
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dd.

Bettner v. Georgia-Pacific, No. CV-95-3330-RGK (Mobile

County, AL) (nationwide settlement class involving defective siding; final approval granted in
1998);
ee.

ABS Pipe Cases II, JCCP No. 3126 (Contra Costa County, CA)

(nationwide settlement classes involving defective pipes; final approval granted in 1998 through
2001);
ff.

In re: Louisiana-Pacific Co. Inner-Seal Siding Litigation, No. CV-

95-879 JO-LEAD (D. Ore.) (nationwide settlement class involving defective siding; final
approval granted in 1996); and
gg.

Cox v. Shell, Civil No. 18,844 (Obion County, TN) (nationwide

settlement class involving defective polybutylene pipes; final approval granted in 1995).
5.

Together, the cases described in paragraph 4, above, have resulted in

court-approved class action settlements, with a combined total recovery for class members of
over $2.5 billion in non-reversionary cash, plus other relief such as enhanced and extended
warranties.
6.

I was the lead partner at LCHB who litigated and settled Franklin, Tait,

Capital One, Wilkins, Bayat, Yarger v. Capital One, Discover, Bank of America, Carrington,
Capital One, HSBC, Imprelis, Sallie Mae, LG, Mercedes, Sharp, Carideo v. Dell, Omstead v.
Dell, Trex, Logitech, Intuit, Pelletz v. Weyerhaeuser, Grays Harbor v. Carrier, Richina v.
Maytag, Weekend Warrior Trailer Cases, Lundell v. Dell, and Kan v. Toshiba, and was one of
the lead partners at LCHB who litigated and settled the Behr, Cemwood, Weyerhaeuser, and
Hurd matters. As an associate, I was a primary participant in LCHB’s litigation and settlement of
the Masonite Hardboard Siding, Louisiana-Pacific Inner-Seal Siding, and Georgia-Pacific
Hardboard Siding litigations.
7.

A number of courts in the above cases have praised LCHB’s (and my)

efforts on behalf of Plaintiffs:

-61300244.3
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a.

In Wilkins v. HSBC Bank Nevada, N.A., Judge James F. Holderman

of the Northern District of Illinois commented on “the excellent work” and “professionalism” of
LCHB and its co-counsel in securing a $39.975 million non-reversionary cash settlement in that
TCPA class action.
b.

In Yarger v. Capital One, Judge Leonard P. Stark commended our

work in "ably and strenuously litigat[ing]” a "very contentious case.” In approving the
settlement and awarding our fees in full, Judge Stark commented, as well, on “the quality of that
litigation” effort, and "the particularly advantageous features of th[e] settlement.”
c.

In In Re Mercedes-Benz Tele Aid Contract Litigation, Judge

Dickinson R. Debevoise stated: “I want to thank counsel for the. . . very effective and good
work. . . . It was carried out with vigor, integrity and aggressiveness with never going beyond the
maxims of the Court.”
d.

In Glenz v. Sharp Electronics Corp., Judge Faith S. Hochberg

stated:
I want to commend counsel for all the hard work you all put into this case, for
retaining an excellent mediator, for getting it managed efficiently and settled
expeditiously, rather than letting the case drag on endlessly without settling it. It
really is the way they should be done. I wish they were all done this way. . . .
I’m delighted.
e.

In Create-a-Card v. Intuit, Judge William Alsup commended

LCHB for the “excellent job in the case as class counsel,” and stated that “the class has been well
represented having you and your firm in the case.”
8.

My work on behalf of consumers and other plaintiffs was recently the

subject of a profile in Forbes. See Fisher, David, “Lawyer In ‘Smelly Washer’ Suit Aims At Big
Targets, Spends Real Money,” Forbes.com, Sept. 22, 2014,
http://www.forbes.com/sites/danielfisher/2014/09/22/lawyer-in-smelly-washer-suit-aims-at-bigtargets-spends-real-money/. My work in TCPA debt collection cases was recently the subject a
profile in the National Law Journal in conjunction with my firm’s placement in that publication’s
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2016 Plaintiffs’ Hot List. See Sloan, Karen, “Lieff Cabraser Heimann & Bernstein,” National
Law Journal, March 14, 2016.
9.

In addition to the cases detailed in Paragraph 4, I am currently serving in

the following Court-appointed capacities:
a.

I currently serve as one of three co-lead counsel in In Re: Navistar

Maxxforce Engines Marketing, Sales Practices and Products Liability Litigation, MDL No. 2590
(N.D. Ill.), a case involving alleged concealment that certain Navistar trucks were equipped with
diesel engines that contain a defective emission system that cause the trucks to suddenly break
down;
b.

I currently serve as court-appointed Rule 23(g) sole lead counsel in

Smith v. State Farm Mutual Automobile Insurance Company, Case No. 13-cv-2018 (N.D. Ill.), a
consolidated action involving alleged improper marketing of insurance policies in violation of
the TCPA;
c.

I previously served as one of two court-appointed co-lead counsel

in In Re Capital One Telephone Consumer Protection Act Litigation, Master Dkt. No. 12-cv10064, MDL No. 2416 (N.D. Ill.), a consolidated action involving alleged debt collection
autodialed calls in violation of the TCPA;
d.

I previously served as one of four court-appointed co-lead counsel

in In Re: Imprelis Herbicide Marketing, Sales Practices & Products Liability Litigation, MDL
No. 2284 (E.D. Pa.), a case involving DuPont’s Imprelis, which allegedly caused harm to trees
and other non-target vegetation. A nationwide settlement was approved in 2013 that has paid out
approximately $575 million in cash to date to property owners;
e.

I previously served as one of three court-appointed co-lead counsel

in In re Mercedes-Benz Tele Aid Contract Litigation, MDL No. 1914 (D.N.J.), a case involving
Mercedes’ alleged deception relating to its Tele Aid service. After certification of a nationwide
litigation class and affirmance in the Third Circuit, a nationwide settlement provided for
automatic payments of up to $650 cash or $1300 credit per car.
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10.

I have argued in the Sixth Circuit Court of Appeals in In re Whirlpool

Corp. Front-Loading Washer Prods. Liab. Litig., 678 F.3d 409 (6th Cir. 2012), reh’g en banc
denied, 2012 U.S. App. LEXIS 12560 (June 18, 2012), vacated, 133 S. Ct. 1722 (2013),
reinstated, 722 F.3d 838 (6th Cir. 2013), cert. denied, 2014 U.S. LEXIS 1484 (U.S. Feb. 24,
2014), the Ninth Circuit Court of Appeals in Omstead v. Dell, Inc., 594 F.3d 1081 (9th Cir.
2010), and Oestreicher v. Alienware Corp., 322 Fed.Appx. 489 (9th Cir. 2009), and in the Fifth
Circuit Court of Appeals in McManus v. Fleetwood Ent. Inc., 320 F.3d 545 (5th Cir. 2003), as
well as in several state supreme and appeals courts. I am also appellate counsel in Butler v.
Sears, 702 F.3d 359 (7th Cir. 2012), reh’g en banc denied, 2012 U.S. App. LEXIS 26202 (Dec.
19, 2012), vacated, 133 S. Ct. 2768 (2013), reinstated, 2013 U.S. App. LEXIS 17748 (7th Cir.
Aug. 22, 2013), cert. denied, 2014 U.S. LEXIS 1507 (U.S. Feb. 24, 2014).
11.

I graduated magna cum laude from Harvard Law School in 1993 and

clerked for The Honorable Marilyn Hall Patel of the U.S. District Court for the Northern District
of California between 1993 and 1995. I have worked at LCHB since 1995, starting as an
associate and advancing through to partnership. As set forth above, I have extensive experience
litigating class actions, especially consumer and product defect class actions. I currently serve
on the firm’s Executive Committee and am Chair of the firm’s economic injury product defect
group.
Washer Litigation
12.

In 2008, this Court appointed my firm as lead counsel in these

consolidated case. Dkt. 34-1.
13.

In 2010, this Court appointed my firm as class counsel for a certified class

of Ohio residents who owned certain Whirlpool washing machines. Dkt. 141. In 2015, a judge
in the Northern District of Illinois appointed my firm, and two others, as co-lead class counsel in
companion litigation against Sears, Roebuck and Co. In re Sears, Roebuck & Co. Front-Loading
Washer Prods. Liab. Litig., No. 06-CV-7023 (N.D. Ill.) (“Sears”), Dkt. 498.
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14.

Both before and after the appointment as class counsel, my firm, along

with co-counsel, vigorously litigated this case in both courts. We reviewed more than 1,000,000
pages of documents. Whirlpool took, and we defended, the depositions of 18 Class
Representatives, and the parties conducted dozens of washing machine inspections. Between
them, the parties employed more than 20 testifying experts on all aspects of liability and
sophisticated econometric analysis of damages. The experts wrote dozens of expert reports and
were deposed, many multiple times.
15.

My firm, along with co-counsel, also litigated these cases extensively on

appeal. Class certification issues were addressed on appeal twice each in the Sixth and Seventh
Circuits, and twice on petitions for certiorari to the Supreme Court.
16.

Before and after the appeals, the parties litigated dozens of motions to

dismiss, for summary judgment, to certify, modify, or decertify classes, to exclude experts under
Daubert, and for other relief.
17.

In October 2014, the cases consolidated in this Court proceeded to a first

Ohio bellwether trial. After a three-and-a-half week jury trial, at which six Plaintiffs (including
the two Ohio Class Representatives) testified, the jury found for Whirlpool. Dkts. 490, 491.
That verdict and an accompanying costs award were appealed and cross-appealed, with the
parties submitting seven briefs in total. The parties reached settlement after oral argument in
front of the Sixth Circuit, but before a ruling. Sixth Cir. Nos. 14-4221 & 15-3159.
18.

With the assistance of the Court-appointed Special Master, the parties

coordinated discovery and motion practice between the Whirlpool and Sears cases. Sears was in
the middle of pre-trial briefing, including Daubert motions and a motion to decertify the class,
when the parties agreed to the Settlement.
19.

The parties engaged in numerous arms-length settlement negotiations,

including with the assistance of a third-party mediator over the course of several years. The
parties first entered settlement negotiations after class certification was affirmed by the Sixth
Circuit. The parties attempted again before the bellwether trial, this time with an all-day in-
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person mediation under the auspices of the Honorable Layn R. Philips, but could not reach a
resolution. The parties also engaged in numerous informal talks over the past three years,
sometimes with Judge Philips’ assistance. At all times, those discussions were arm’s-length, and
often adversarial.
20.

The parties reached agreement on all material terms of a class deal on

November 20, 2015 at the conclusion of an in-person meeting in Chicago. Only after doing so
did we turn to negotiating the issue of attorneys’ fees and costs. The parties ultimately reached
agreement on fees late in the day on December 31, 2015, after Class counsel agreed to accept a
reduced fee amount in exchange for several material enhancements to the terms of the Class deal,
resulting in a final signed memorandum of understanding.
21.

Class Counsel agreed to seek an award of, and Defendants agreed not to

oppose, up to $7,450,000 in attorneys’ fees, and up to $7,300,000 in costs, both to be paid by
Whirlpool, without reducing the amount to be paid to the Class Members. The other terms of the
Settlement are in no way contingent on Class Counsel’s fees and costs request.
22.

In litigating these cases, my firm and our co-counsel incurred

approximately $40,000,000 in fees and expenses, including approximately $7,300,000 in out-ofpocket litigation expenses.
23.

The Settlement provides for incentive awards of $4,000 to Class

Representatives who were deposed (including those who testified at the bellwether trial) and
$1,000 to Class Representatives who were not deposed. Most Class Representatives opened up
their homes for washer inspections.
24.

Based on my experience and in my professional opinion, the Settlement is

fair, adequate, and reasonable and in the best interests of the class, and I respectfully recommend
it to the Court for its preliminary (and, ultimately final) approval.
25.

We have conferred with all of the class representatives and they support

the Settlement.
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26.

We have negotiated a notice and claims progam that is state of the art and

designed to ensure that class members receive notice of their rights and options and have the
ability to easily claim their benefits.
*

*

*

I declare under penalty of perjury of the laws of Ohio and the United States that the
foregoing is true and correct, and that this declaration was executed in New York, New York on
April 18, 2016.

Jonathan D. Selbin
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
IN RE: WHIRLPOOL CORP.
FRONT-LOADING WASHER PRODUCTS
LIABILITY LITIGATION

Case No. 08-cv-65000

Judge: Christopher A. Boyko
Magistrate Judge: William H. Baughman, Jr.

DECLARATION OF JASON L. LICHTMAN
I, JASON L. LICHTMAN, declare as follows:
1.

I am a partner of the law firm of Lieff Cabraser Heimann & Bernstein, LLP

(“LCHB”). I am Co-Lead Class Counsel in this litigation. I am admitted to practice before this
Court and am a member in good standing of the bars of the States of Illinois, New York, New
Jersey, and the District of Columbia. I respectfully submit this declaration in support of
Plaintiffs’ Motion for Final Approval of Class Action Settlement and Response to Settlement
Objections. Except as otherwise noted, I have personal knowledge of the facts set forth in this
declaration and could testify competently to them if called upon to do so.
2.

Discovery in this case was thorough, adversarial, and time consuming. Class

Counsel reviewed more than 1,000,000 pages of documents, deposed more than two dozen key
Whirlpool personnel, and worked with more than a dozen of consulting and testifying experts
over the course of the litigation.
3.

The Settlement has attracted widespread media attention, which I believe

amplifies the official publication Notice required by the Preliminary Approval Order and
performed by the Settlement Administrator.

1316039.1
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4.

National news media outlets have written articles and run reports about the

Settlement. They include Consumer Reports (“Settlement in Front-Loader Mold Case to Benefit
Owners,” June 24, 2016), NBC News (“Front-Loader Odor: Stinky Washer Class Action
Lawsuit Finally Settled,” August 8, 2016), and Digital Trends (“Own a washing machine with
mold issues? Whirlpool may owe you a refund, rebate,” August 9, 2016).
5.

A true and correct copy of these articles, which were accessed on the internet on

August 24, 2016, is attached as Ex. N to the Memorandum in Support of the Motion for Final
Approval.
6.

Additionally, over 120 local news outlets have run stories about the Settlement,

including Alabama Media Group, WKBW-Buffalo, WCPO-Cincinnati, FOX6-Milwaukee,
WTVF-Nashville, KY3-Springfield, Mo., WRTV-Indianapolis, WATE-Knoxville, Tenn.,
Hawaii News Now, WCVB-Boston, the Sioux Falls Argus Leader, KOIN-Portland, Or., WCNCCharlotte, NC, and WTVM-Columbus, Ga. A chart of these articles is attached as Ex. O to the
Memorandum in Support of the Motion for Final Approval.
7.

In many instances, this local and national media coverage was facilitated and

promoted by Class Counsel, who specifically negotiated the right to provide additional notice to
Class Members. For example, Class counsel publicized the Settlement by sending press releases,
contacting previous client intakes, and emailing firm mailing lists.
8.

Class counsel also spent $27,000 of their own money to supplement the official

Notice by promoting the Settlement on social media. For example, Class counsel promoted a
Consumer Reports article describing the Settlement on Facebook: my colleagues inform me that
this campaign generated 2,430,512 impressions (which includes some people who saw the article
more than once) and over 158,000 clicks. Class counsel also promoted a story from NBC news,
and my colleagues inform me that this generated 956,150 impressions and more than 33,000
clicks.
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9.

Class counsel are assisting Class Members who wish to participate in the

Settlement, to date devoting more than 500 hours in attorney and paralegal resources to
answering questions about the Settlement and assisting Class Members with claim filing.
10.

Class counsel additionally plan to spend approximately $11,000 on special e-mail

services called “reverse email append” to identify email addresses for Prequalified Class
Members whose email addresses were not included in Defendants’ records. By locating and
targeting these additional email addresses, Class counsel expect that additional Prequalified
Class Members will receive Notice of the Settlement.
11.

Class counsel also plan to send at least one more press release and email

newsletter about the Settlement and will continue to promote the Settlement on social media.
12.

At my direction, LCHB attorneys and staff prepared a chart listing all objections

that were posted on the Court’s docket, characterizing the grounds upon which each is based, and
noting whether each includes evidence that the objector is a member of the Settlement Class. A
true and correct copy of that chart is attached as Ex. M to the Memorandum in Support of the
Motion for Final Approval. According to this chart:
a.

Nine objectors state affirmatively that they did not purchase a class

washing machine. (See Dkt. 588 (Dominik Objection); Dkt. 595 (Woods Objection); Dkt. 598
(Hayles Objection); Dkt 599 (Tomerlin Objection); Dkt. 615 (Myers Objection); Dkt. 617
(Urban Objection); Dkt. 625 (Gomes Objection); Dkt. 631 (Capuano Objection); Dkt. 632
(Nesbitt Objection).)
b.

Four objectors state that they opt out of the Settlement and object to it.

(See Dkt. 559 (Nickels Objection); Dkt. 565 (Darden Objection); Dkt. 607 (Brown Objection);
Dkt. 616 (Vooris Objection).)
c.

Ten objections are from individuals who do not make any showing that

they are Class Members. (See Dkt. 559 (Nickels Objection); Dkt. 565 (Darden Objection); Dkt.
566 (Eynon Objection); Dkt. 572 (Brewster Objection); Dkt. 587 (Zasada Objection); Dkt. 593
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(Hough Objection); Dkt. 596 (Gilmore Objection); Dkt. 607 (Brown Objection); Dkt. 613
(Cookson Objection); Dkt. 627 (Sorrentino Objection).)
d.

Most of the objectors object on the basis that the Settlement provides too

little recovery. Of these:
i.

Many ask that their machines be replaced without charge or that

they receive a refund of the full amount of money they spent on their washer. (See Dkt. 564
(Cencula Objection); Dkt. 569 (Griffitts Objection); Dkt. 570 (Pogue Objection); Dkt. 579
(Hipschen Objection); Dkt. 580 (Strebel Objection); Dkt. 581 (Kim Objection); Dkt. 582 (Shoals
Objection); Dkt. 586 (Parker Objection); Dkt. 589 (Lark Objection); Dkt. 591 (Catanesi
Objection); Dkt. 592 (Cunliffe Objection); Dkt. 594 (Houser Objection); Dkt. 596 (Gilmore
Objection); Dkt. 597 (Watts Objection); Dkt. 598 (Hayles Objection); Dkt. 604 (Soza
Objection); Dkt. 609 (Kunett Objection); Dkt. 613 (Cookson Declaration); Dkt. 614 (Dodd
Objection); Dkt. 621 (Lebeda Objection); Dkt. 623 (Newman Objection); Dkt. 626 (Murphy
Objection); Dkt. 627 (Sorrentino Objection).)
ii.

Others do not ask for any specific additional compensation. (See

Dkt. 562 (Conaway Objection); Dkt. 567 (Gordon Objection); Dkt. 568 (Carlson Objection);
Dkt. 575 (Ryan Objection); Dkt. 578 (Paul Objection); Dkt. 585 (Kottke Objection); Dkt. 587
(Zasada Objection); Dkt. 596 (Gilmore Objection); Dkt. 599 (Tomerlin Objection); Dkt. 600
(McCallum Objection); Dkt. 602 (Durr Objection); Dkt. 603 (Gilmore, et al. Objection); Dkt.
605 (Cochran Objection); Dkt. 606 (Loesberg Objection); Dkt. 610 (Metcalfe Objection); Dkt.
611 (Laseski Objection); Dkt. 612 (Black Objection); Dkt. 616 (Vooris Objection); Dkt. 618
(Healey Objection); Dkt. 620 (Vaughn Objection); Dkt. 625 (Gomes Objection); Dkt. 629
(Demers Objection); Dkt. 632 (Nesbitt Objection); Dkt. 633 (Van Kirk Objection); Dkt. 634
(Boyle Objection).)
iii.

One objection asks for the amount of money that they spent on a

warranty (Dkt. 619 (Johnson Objection)), and a final group seeks compensation for personal
injuries or emotional distress. (See Dkt. 600 (McCallum Objection), Dkt. 606 (Loesberg
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Objection), Dkt. 614 (Dodd Objection), Dkt. 621 (Lebeda Objection), Dkt. 623 (Newman
Objection), Dkt. 626 (Murphy Objection); Dkt. 631 (Capuano Objection).)
e.

Some objectors ask this Court not to approve the Settlement because it

requires them to prove they are actually Class Members or provide proof of out-of-pocket
expenses to receive compensation for such expenses. (See Dkt. 570 (Pogue Objection); Dkt. 585
(Kottke Objection); Dkt. 592 (Cunliffe Objection); Dkt. 596 (Gilmore Objection); Dkt. 609
(Kunert Objection); Dkt. 612 (Black Objection); Dkt. 619 (Johnson Objection); Dkt. 623
(Newman Objection).)
f.

Some objectors assert that this lawsuit itself is frivolous and entirely

without merit. (See Dkt. 557 (Williams Objection); Dkt. 559 (Nickels Objection); Dkt. 565
(Darden Objection); Dkt. 566 (Eynon Objection); Dkt. 572 (Brewster Objection); Dkt. 608
(Yingling Objection); Dkt. 628 (Simons Objection).)
g.

One objector (Dkt. 563 (Autry Objection)) states that she opposes the

settlement because she is excluded from the class as a former Sears employee. Based on my
understanding of the Settlement, Ms. Autry is a Class Member because the Class excludes only
current employees.
h.

It appears that five letters to the Court docketed as objections to the

Settlement were not objections to the Settlement. These individuals appeared to be asking for
help filing claims or stated their machines are experiencing mold issues. (See Dkt. 558 (Merbach
Objection); Dkt. 560 (Landstrom Objection); Dkt. 561 (George Objection); Dkt. 571 (Dang
Objection); Dkt. 622 (Ray Objection).)
i.

A number of objections argue that the request for fees and costs is

excessive. (See Dkt. 566 (Eynon Declaration); Dkt. 568 (Carlson Objection); Dkt. 579
(Hipschen Declaration); Dkt. 582 (Shoals Objection); Dkt. 587 (Zasada Objection); Dkt. 593
(Hough Objection); Dkt. 599 (Tomerlin Objection); Dkt. 603 (Gilmore, et al. Objection); Dkt.
605 (Cochran Objection); Dkt. 607 (Brown Objection); Dkt. 608 (Yingling Objection); Dkt. 609
(Kunert Objection); Dkt. 613 (Cookson Objection); Dkt. 632 (Nesbitt Objection).)
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13.

Class counsel are experienced practitioners who have long represented plaintiffs

in class litigation, and class counsel enthusiastically support this Settlement.
14.

As of today (with nearly 40% of the claims period remaining), I believe that the

total monetary value of the cash and rebate relief exceeds $12,500,000, I am informed that
Whirlpool has spent more than $1,500,000 on notice, and the attorneys’ costs and fees are
$14,750,000.1
a.

If the above amount were set out in a common fund, the “total monetary

value of the Settlement Agreement to the Settlement Class” is more than $12,500,000 +
$1,500,000 + $14,750,000; i.e., greater than $28,750,000. The requested fee of $6,723,432.66
thus represents less than 24% of “the fund.” The Sixth Circuit has stated that “[t]he majority of
common fund fee awards fall between 20% and 30% of the fund.” Gooch v. Life Inv'rs Ins. Co.
of Am., 672 F.3d 402, 426 (6th Cir. 2012) (citation omitted).
b.

I respectfully note, however, that I do not believe the “percentage of the

fund” analysis is applicable or appropriate for use in a “claims-made” settlement such as this
one. See, e.g., John T. Galloway v. The Kansas City Landsmen, LLC, et al., No. 15-1629, __ F.
__, 2016 WL 4409343, at *4 (8th Cir. Aug. 19, 2016); In re Sw. Airlines, 799 F.3d 701, 709 (7th
Cir. 2015); Rougvie v. Ascena Retail Grp., Inc., No. CV 15-724, 2016 WL 4111320, at *27
(E.D. Pa. July 29, 2016); Tyler v. Michaels Stores, Inc., 150 F. Supp. 3d 53, 65 (D. Mass. 2015).
15.

I declare under penalty of perjury that the foregoing is true and correct.

*

*

1

*

174,554 have opted for the $50 cash payment, for a total of $8,727,700. 23,573 have opted for
the 20% rebate, which, if redeemed, is worth approximately $148.50. Because those individuals
turned down the option of a $50 cash benefit, I believe that is reasonable to assume that many
will redeem the rebate, however, even if only half of them do so, the rebate’s benefit is
$1,750,295. 10,905 opted for the 5% rebate (worth, on average, $56). If only 5% of them
redeem this rebate, that yields a benefit of $30,534. Finally, 8,709 opted for reimbursement of
out-of-pocket costs up to $500. For purposes of this calculation, I have assumed that their
average reimbursement would be $250, yielding a benefit of $2,177,250.
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Executed in New York, New York on August 25, 2016.

By:
Jason L. Lichtman
LIEFF CABRASER HEIMANN & BERNSTEIN, LLP
250 Hudson Street, 8th Floor
New York, NY 10013-1413
Telephone: (212) 355-9500
e-mail: jlichtman@lchb.com
Co-Lead Class Counsel
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
--------------------------------------------------------------------x
IN RE: WHIRLPOOL CORP. FRONT-LOADING
WASHER PRODUCTS LIABILITY LITIGATION

MDL 2001 (N.D. Ohio)

--------------------------------------------------------------------x
DECLARATION OF STEVEN WEISBROT, ESQ.

I, Steven Weisbrot, hereby declare as follows:
1.

I am Executive Vice President at the class action notice and Settlement

Administration firm, Angeion Group, LLC (“Angeion”). I am over 21 years of age and am not a
party to this action. I have personal knowledge of the facts set forth herein and, if called as a
witness, could and would testify competently thereto.
2.

My credentials as notice expert have been previously reported to this court in my

Declarations, filed April 18, 2016, and May 1, 2016, which for the court’s convenience are attached
as Exhibits “A” and “B” respectively.
3.

Angeion was retained as Settlement Administrator and appointed by the Court

pursuant to the Court’s Order Granting Preliminary Approval of Class Action Settlement, filed
by the Court on May 11, 2016 (“Preliminary Approval Order”).
4.

The purpose of this Declaration is to provide the Court with an update on the work

performed thus far by Angeion related to the Settlement Class Notice Program in the instant
action, as previously described in my Declaration on Compliance with Plan of Notice, filed June
27, 2016, and attached hereto as Exhibit “C”.
5.

This Declaration also outlines the supplemental Notice Plan for Prequalified Class

Members who have not submitted claims in this Settlement.
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INTERNET BANNER NOTICE
6.

On June 10, 2016, Angeion implemented a four-week desktop and mobile internet

banner campaign, utilizing standard IAB sized banner-style notices that was specifically targeted
to reach potential Settlement Class Members. The banner-style notices contained a link to the
Settlement website at www.WasherSettlement.com. The internet notice campaign was designed
to serve 13,442,000 impressions. In total, that campaign served 14,520,357 impressions. The
banner ad impressions were designed to specifically target washing machine owners and Sears
shoppers.
SOCIAL MEDIA
7.

Angeion designed and implemented an integrated social media campaign to

provide notice of the proposed Settlement via Twitter and Facebook. Best practices were utilized
in the copy creation and post scheduling to maximize exposure. The social media notice program
will run continually, at regular intervals, through the claims filing deadline and will direct
potential Settlement Class Members to the settlement website www.WasherSettlement.com.
RESPONSE MECHANISMS
8.

The website devoted to this Settlement: www.WasherSettlement.com and toll-free

hotline devoted to this case: 1-844-824-5781 remain operational 24 hours a day, 7 days a week,
to provide Class Members with information about the Settlement, including responses to
frequently asked questions and important deadline dates.
9.

As of the date of this Declaration, Angeion has received approximately 6,000

emails related to this Settlement. Where appropriate, Angeion has responded to and continues to
respond to emails received regarding the Settlement. Upon request, Angeion has also mailed over
5,200 claim forms and/or FAQ Notices to potential Settlement Class Members.
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CLAIM FORMS SUBMITTED
10.

The deadline for potential Settlement Class Members to submit a Claim in this

Settlement is October 11, 2016. As of the date of this Declaration, Angeion has received
approximately 217,915 claim form submissions.

Approximately 80% of the claim form

submissions requested the $50 cash benefit, 11% requested the 20% rebate, 5% requested the 5%
rebate and 4% submitted claims for reimbursement. The above percentages are current estimates
and are subject to change due to additional claim submissions. Further, duplicate claim
submissions will need to be reviewed and the invalid claims removed prior to finalizing the list
of valid claims.
REQUESTS FOR EXCLUSION AND WRITTEN OBJECTIONS
11.

The deadline for potential Settlement Class Members to request to be excluded

from this Settlement was August 9, 2016. As of the date of this Declaration, Angeion has received
640 exclusion requests. Angeion shall inform counsel of any requests for exclusion received after
the date of this Declaration.
12.

The deadline for potential Settlement Class Members to submit written objections

was August 9, 2016. Angeion is aware that the Court has received a number of objections.
Angeion has forwarded any correspondence it has received relating to objections to counsel and
will continue to do after the date of this Declaration.
SUPPLEMENTAL NOTICE PLAN FOR PREQUALIFIED CLASS MEMBERS
13.

Pursuant to the Settlement Agreement, Angeion will cause supplemental Notice to

be issued to Prequalified Class Members who have not yet submitted claims in the Settlement.
The supplemental notice plan will incorporate direct mail notice, notice via email and an
additional internet banner advertisement campaign, as well as the ongoing social media campaign.

1316054.1
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14.

Specifically, Angeion will cause postcard notice of the instant Settlement to be

mailed by U.S. first-class mail, postage prepaid, to all Prequalified Class Members that have U.S.
Postal Addresses in the Defendants’ records and who have not yet submitted a claim in this
Settlement. This is the second attempt to reach these Prequalified Class Members by U.S. Postal
mail.
15.

Class Counsel and counsel for Defendants have agreed that, at Class Counsel’s

expense, a reverse email append will be conducted for Prequalified Class Members who do not
have an email address in the Defendants’ records in an attempt to locate an email address for those
Prequalified Class Members. Supplemental Notice will be sent via email to the email addresses
identified via the reverse email append, as well as to email addresses identified in the Defendants’
records for the Prequalified Class Members who have not yet submitted claims.
16.

Angeion will also implement an additional internet banner advertisement

campaign designed to serve approximately 1.45 million impressions. The internet banner
campaign will be implemented using a desktop and mobile campaign, utilizing standard IAB sizes
(160x600, 300x250, 728x90, 300x600, 320x50 and 300x50). A 3x frequency cap will be imposed
to maximize reach.
17.

In summary, in addition to the supplemental Notice Plan described above, Angeion

has effectuated the Notice Plan as described in my previous Declarations, including but not limited
to, sending direct Notice via postcard to over 3.8 million potential Class Members and sending
over 311,000 Notices via email; causing over 14.5 million impressions via the internet banner ad
Notice; designing and implementing an integrated social media campaign; causing publication of
the Summary Notice in USA Today; receiving and processing over 217,915 claim form
submissions; establishing and maintaining the settlement website, including implementing online

1316054.1
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filing functionality and implementing a toll-free IVR line, where Class Members can hear basic
information about the Settlement, answers to frequently asked questions and also request Claim
Forms and/or the FAQ Notice be mailed to them; transcribing Class Member requests for Claim
Forms and/or FAQ Notices; processing and mailing over 5,200 Claim Forms and/or FAQ Notices
upon request; and receiving, reviewing and responding to, where appropriate, over 6,000
settlement inquiry emails. Through July 2016, the total costs incurred for notice and
administration efforts has exceeded $1.8 million. The anticipated total administration cost is
estimated to be approximately $2.3 million.

I declare under penalty of perjury pursuant under the laws of the United States of America that the
foregoing is true and correct and was executed this 24th day of August 2016.
_____________________________
STEVEN WEISBROT
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
--------------------------------------------------------------------x
IN RE: WHIRLPOOL CORP. FRONT-LOADING
WASHER PRODUCTS LIABILITY LITIGATION

MDL 2001 (N.D. Ohio)

--------------------------------------------------------------------x
DECLARATION OF STEVEN WEISBROT, ESQ.
IN SUPPORT OF NOTICE PLAN
I, Steven Weisbrot, hereby declare as follows:
1.

I am Executive Vice President of Notice & Strategy at the class action notice and

settlement administration firm, Angeion Group, LLC (“Angeion”). I am over 21 years of age and
am not a party to this action. I have personal knowledge of the facts set forth herein and, if called
as a witness, could and would testify competently thereto.
2.

I have been responsible in whole or in part for the design and implementation of

more than one hundred class action administration plans and have taught Continuing Legal
Education courses on the Ethics of Legal Notification in Class Action Settlements, using Digital
Media in Class Action Notice Programs, as well as Class Action Claims Administration generally.
Additionally, I am the author of numerous articles on Class Action Notice, Digital Media, Class
Action Claims Administration and Notice Design in publications such as Bloomberg, BNA Class
Action Litigation Report, Law360, the ABA Class Action and Derivative Section Newsletter and
private law firm publications. Prior to joining Angeion’s executive team, I was employed as
Director of Class Action services at Kurtzman Carson Consultants, a nationally-recognized class
action notice and settlement administrator. Previous to my claims administration experience, I was
employed in private law practice and I am currently an attorney in good standing in the State of
New Jersey and the Commonwealth of Pennsylvania.
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3.

By way of background, Angeion Group is a class action notice and claims

administration company formed by an experienced team of executives with more than 65
combined years of experience implementing claims administration and notice solutions for class
action settlements and judgments. With executives that have had extensive tenures at five other
nationally recognized claims administration companies, collectively, the management team at
Angeion has overseen more than 2,000 class action settlements and distributed over $10 billion to
class members.
4.

This declaration will describe the notice program that will be used in this matter,

including the considerations that informed the development of the plan and why it will meet all
the expressed requirements of Rule 23 and provide Due Process of Law to the class members.
SUMMARY OF NOTICE PROGRAM
5.

The notice program is the best notice that is practicable under the circumstances,

and includes individual notice to all Class Members who can be identified through reasonable
effort. Specifically, the notice program incorporates a combination of direct notice (via both US
postal Mail and email where both are available), state of the art internet banner ad notice, and
traditional publication notice. The notice program also includes an informational website and tollfree telephone line.
6.

In addition to the direct notice campaign, which is further described below and

utilizes every available mail and email address for all known Class Members, we have designed a
media notice program that will deliver an approximate 70.30% reach with an average frequency
of 3.0 times each. The Federal Judicial Center states that a notice plan that reaches 70% of class
members is one that reaches a “high percentage” and within the “norm”. Barbara J. Rothstein &
Thomas E. Willging, Federal Judicial Center, “Managing Class Action Litigation: A Pocket Guide

2
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for Judges”, at 27 (3d Ed. 2010). The media notice program will serve approximately 13,442,000
impressions, via the use of highly targeted internet banner ads and publication in the national
edition of USA Today. While the direct notice campaign, informational website, and toll-free
telephone line will apprise potential Class Members of the rights and options in the Settlement,
these items are not included in the 70.30% reach calculation. In actuality, when factoring in the
results of the direct notice effort, the overall reach percentage will ultimately be higher than the
stated 70.30%.
CLASS DEFINITION
7.

The “Settlement Class” includes all persons in the United States and its territories

who purchased or acquired (e.g. by gift, remodel, or through the purchase of a house) for household
use certain new Whirlpool, Kenmore or Maytag brand front-loading washing machines during the
Class Period. “Prequalified Class Members” are those Class Members identified in Whirlpool’s or
Sears’ databases as having reported a mold or odor problem to Whirlpool or Sears within five
years of purchase of a Class Washer. All other Class Members are defined as “Non-Prequalified
Class Members.”
8.

In developing the notice program, counsel has estimated there are approximately

5,823,632 unique washing machine purchasers nationwide. Of those potential Class Members,
counsel has advised us that there were approximately 70,621 Prequalified Class Members
identified in the Defendants’ records and approximately 3,746,762 Non-Prequalified Class
Members identified in the Defendants’ records.
DIRECT NOTICE
9.

The direct notice effort in this matter will consist of mailing postcard notices by

U.S. first-class mail, postage prepaid, to all Prequalified and Non-Prequalified Class Members that

3
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have U.S. Postal Addresses in Defendants’ records. This direct mail notice effort will consist of
mailing notice to approximately 66% of the estimated 5.5 million potential Class Members.
Additionally, there will be a second round of mailing postcard notices to each Prequalified Class
Members with mailing addresses who have not filed a claim by a date certain. The postcard notices
will be substantially in the same form attached hereto as Exhibit 1. Additionally, we will also
email notice to each Class Member for whom the defendant has an email address, irrespective of
whether they are being sent mailed notice. This is an over inclusive effort, far in excess of what
is required under Rule 23’s requirement to provide individual notice to all Class Members who
can be identified through reasonable effort.
10.

In order to obtain the most current mailing addresses for Class Members, prior to

mailing the first round of postcard notices, the addresses provided in Defendants’ records will be
processed through the United States Postal Service (“USPS”) National Change of Address
(“NCOA”) database. This process provides updated addresses for individuals who have moved
within the last four years and who filed a change of address card with the USPS.
11.

Similarly, in an effort to deliver postcard notices to the intended Class Member

recipients, the notice program provides for the following: (1) postcard notices that are returned as
undeliverable by the USPS and have a forwarding address will be re-mailed to that forwarding
address; (2) postcard notices that are returned as undeliverable by the USPS without a forwarding
address will be subject to address verification (“skip tracing”), utilizing a wide variety of data
sources, including public records, real estate records, electronic directory assistance listings, etc.
to locate updated addresses. Postcard notices will then be re-mailed to updated addresses located
through skip tracing.
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12.

The direct mail effort will be supplemented by sending the notice to all Prequalified

and Non-Prequalified Class Members that have email addresses contained in Defendants’ records.
It is important to note that the email effort will be in addition to, not in lieu of, mailed notice.
Additionally, there will be a second round of emailing notices to all Prequalified Class Members
with email addresses who have not already filed a claim.

MEDIA NOTICE TARGET AUDIENCE
13.

This matter contemplates a nationwide settlement class as defined in the Class

Definition section above. To create the media notice program and verify its effectiveness, our
media team analyzed data from GfK MRI 2015 Doublebase1 to profile the Class. While Whirlpool
Washers are not specifically measured in MRI, a measurable target definition was created by
combining data for all high efficiency washing machine owners and Sears shoppers.
14.

Understanding the socio-economic characteristics, interests and practices of a target

group aids in the proper selection of media to reach that target. Here, the target audience has the
following characteristics:








Audience is 55% male and 45% female
Over the age of 45 with a median age of 52
Vast majority are married (74%)
37.5% have a child/children under the age of 17 living in the household
Higher educated with a majority (53.4%) having a college degree
61.8% live in households with total income above $75K
62.1% are employed, with most working full time (53%)

1

GfK MRI is a leading supplier of publication readership and product usage data for the communications
industry. GfK MRI offers complete demographic, lifestyle, product usage and exposure to all forms of
advertising media. As the leading U.S. source of multimedia audience research, GfK MRI provides
information to magazines, television and radio networks and stations, internet sites, other media, leading
national advertisers, and over 450 advertising agencies – including 90 of the top 100 in the U.S. MRI’s
national syndicated data is widely used by companies as the basis for the majority of the media and
marketing plans that are written for advertised brands in the U.S.
5
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15.

In order to identify the best vehicles to deliver messaging to the target audience, we

reviewed the media quintiles, which measure the degree to which an audience uses media relative
to the general population. Here it shows our target audience spend an above average amount of
time on the internet, utilizing the internet on an average of 16 hours per week. Likewise, the
frequency with which the target audience reads a newspaper is also above average compared with
the general population.
16.

In light of this data, the notice program specifically utilizes those platforms to reach

potential Class Members. The internet notice will be used in a highly targeted manner in order to
deliver strong reach to the Class. To supplement online advertising, and based on the Class
Members’ media habits, a newspaper publication will be incorporated into the notice program. 2
INTERNET BANNER NOTICE
17.

The notice program will utilize programmatic internet purchasing with targeting

methodologies that increase the likelihood that the internet banner notice is viewed by likely
members of the Class. Multiple targeting layers will be implemented, including search targeting,
demographic targeting, category contextual targeting, keyword contextual targeting, site
retargeting and purchase data targeting—these technologies are state of the art in the digital
advertising industry and represent best practices in reaching target audiences.
18.

The ads will run on both desktop and mobile devices to reach the most qualified

audience. The targeted search terms that will help qualify the audience will be relevant to washing
machines, large appliances, Sears products, and Sears branding, including targeting users who are
currently browsing or have recently browsed content in categories such as Washing Machines and
Appliances.

22

The full media recommendations prepared for this media campaign, including the media quintile analysis and
socio-economic analysis, can be provided for in camera review if so desired.
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19.

The internet banner notice portion of the notice program will be implemented using

a 4-week desktop and mobile campaign, utilizing standard IAB sizes (160x600, 300x250, 728x90,
300x600, 320x50 and 300x50). A 3x frequency cap will be imposed to maximize reach. The banner
notice portion of the notice program is designed to result in serving approximately 13,442,000
impressions.

PUBLICATION NOTICE
20.

In addition to the direct notice and internet banner notice campaigns described

above, the notice program utilizes traditional print media. Specifically, a ½ page advertisement
featuring the Notice of the Settlement will be placed in the national edition of USA Today,
Classified Legal Notice section.
RESPONSE MECHANISMS
21.

The notice plan will implement the creation of an informational case website, where

Class Members can view general information about the Settlement, review relevant Court
documents and view important dates and deadlines pertinent to the Settlement. The settlement
website will also have a “Contact Us” page whereby Class Members can send an email with any
additional questions to a dedicated email address.
22.

A toll-free hotline devoted to this case will be implemented to further apprise Class

Members of the rights and options in the Settlement. The toll-free hotline will utilize an interactive
voice response (“IVR”) system to provide Class Members with responses to frequently asked
questions and provide important information regarding the Settlement. This hotline will be
accessible 24 hours a day, 7 days a week.

7
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REACH AND FREQUENCY
23.

The media notice program is designed to deliver a 70.30% reach with an average

frequency of 3.0 times each. The 70.30% reach does not include the direct mailing effort, which
is a standalone effort.

Therefore, the overall reach of the integrated notice program, which

includes mailing to approximately 66% of the known Class Members (at least one time, but in
some cases twice) will surpass the 70.30% reach that will be achieved via the media notice
program, when taken in the aggregate. Similarly, the informational website and toll-free hotline
are not calculable in the reach percentage but will nonetheless aid in informing the Class Members
of their rights and options under the settlement.
CONCLUSION
24.

The notice program outlined above incorporates a direct notice effort to

approximately 66% of the known Class Members.

Additionally, a publication campaign

incorporating state of the art internet banner notice and traditional publication notice is designed
to reach 70.30% of the Class. These plans combine to provide the Class the best notice practicable
under the circumstances.
25.

This declaration program provides the reach and frequency evidence which courts

systematically rely upon in reviewing class action notice programs for adequacy. The reach
percentage and the number of exposure opportunities, meet or exceed the guidelines as set forth in
the Federal Judicial Center’s Judges’ Class Action Notice and Claims Process Checklist and Plain
Language Guide.
26.

It is my opinion that the Notice Program is fully compliant with Rule 23 of the

Federal Rules of Civil Procedure, provides Due Process of Law and is the best notice that is

8
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practicable under the circumstances, including giving individual notice to all Class Members who
can be identified through reasonable effort.

I declare under penalty of perjury pursuant to the laws of the United States of America that the
foregoing is true and correct and was executed this 15th day of April 2016.

______________________________
STEVEN WEISBROT
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
--------------------------------------------------------------------x
IN RE: WHIRLPOOL CORP. FRONT-LOADING
WASHER PRODUCTS LIABILITY LITIGATION

MDL 2001 (N.D. Ohio)

--------------------------------------------------------------------x
SUPPLEMENTAL DECLARATION OF STEVEN WEISBROT, ESQ.
IN SUPPORT OF NOTICE PLAN
I, Steven Weisbrot, hereby declare as follows:
1.

I am Executive Vice President of Notice & Strategy at the class action notice and

Settlement Administration firm, Angeion Group, LLC (“Angeion”). I am over 21 years of age and
am not a party to this action. I have personal knowledge of the facts set forth herein and, if called
as a witness, could and would testify competently thereto.
2.

My credentials were previously outlined in my Declaration in this case, which was

submitted to this Court on April 18, 2016. For the court’s Convenience, I attach this Declaration
as Exhibit “1”.
3.

At the request of the parties, I now seek to inform the court as to the likely reach

percentage of the media notice plan, when combined with the direct notice effort. Both plans were
described in my initial declaration and the approximate reach percentage for each was reported—
this declaration provides the combined reach when viewed in the aggregate.
4.

In order to arrive at the combined reach percentage, we de-duplicated all available

data to determine the approximate number of class members for whom we possessed either an
email or a mailing address. This resulted in approximately 3,585,940 unique class members who
will be sent either an email or a postcard notice (some will receive both, one or more times) as part
of the individual notice effort. However, in order to be conservative, we assumed only 75% of the
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3,585,940 would actually receive the direct notice for purposes of our calculations. Based on my
training and experience as a class action administrator, 75% delivery is likely to be lower than
what the actual overall delivery percentage will be here.
5.

Nevertheless, based on the 75% direct notice assumption, industry standard

calculations were undertaken, and it was determined that the estimated overall combined reach
percentage in this case would be 82.78% with an average frequency of 3.06 times.
6.

If the actual direct notice delivery is higher or lower than the assumed 75%, the

reach percentage will rise or fall accordingly. If this Court preliminarily approves this settlement,
the final combined reach percentage will be reported to the Court in a subsequent declaration
outlining the implementation of the notice program.
CONCLUSION
7.

It remains my opinion that the Notice Program is fully compliant with Rule 23 of

the Federal Rules of Civil Procedure, complies with all due process requirements, and is the best
notice that is practicable under the circumstances, including giving individual notice to all class
members whom can be identified through reasonable effort.

I declare under penalty of perjury pursuant to the laws of the United States of America that the
foregoing is true and correct and was executed this 22nd day of April 2016.

______________________________
STEVEN WEISBROT
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Exhibit 1
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
--------------------------------------------------------------------x
IN RE: WHIRLPOOL CORP. FRONT-LOADING
WASHER PRODUCTS LIABILITY LITIGATION

MDL 2001 (N.D. Ohio)

--------------------------------------------------------------------x
DECLARATION OF STEVEN WEISBROT, ESQ.
IN SUPPORT OF NOTICE PLAN
I, Steven Weisbrot, hereby declare as follows:
1.

I am Executive Vice President of Notice & Strategy at the class action notice and

settlement administration firm, Angeion Group, LLC (“Angeion”). I am over 21 years of age and
am not a party to this action. I have personal knowledge of the facts set forth herein and, if called
as a witness, could and would testify competently thereto.
2.

I have been responsible in whole or in part for the design and implementation of

more than one hundred class action administration plans and have taught Continuing Legal
Education courses on the Ethics of Legal Notification in Class Action Settlements, using Digital
Media in Class Action Notice Programs, as well as Class Action Claims Administration generally.
Additionally, I am the author of numerous articles on Class Action Notice, Digital Media, Class
Action Claims Administration and Notice Design in publications such as Bloomberg, BNA Class
Action Litigation Report, Law360, the ABA Class Action and Derivative Section Newsletter and
private law firm publications. Prior to joining Angeion’s executive team, I was employed as
Director of Class Action services at Kurtzman Carson Consultants, a nationally-recognized class
action notice and settlement administrator. Previous to my claims administration experience, I was
employed in private law practice and I am currently an attorney in good standing in the State of
New Jersey and the Commonwealth of Pennsylvania.
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3.

By way of background, Angeion Group is a class action notice and claims

administration company formed by an experienced team of executives with more than 65
combined years of experience implementing claims administration and notice solutions for class
action settlements and judgments. With executives that have had extensive tenures at five other
nationally recognized claims administration companies, collectively, the management team at
Angeion has overseen more than 2,000 class action settlements and distributed over $10 billion to
class members.
4.

This declaration will describe the notice program that will be used in this matter,

including the considerations that informed the development of the plan and why it will meet all
the expressed requirements of Rule 23 and provide Due Process of Law to the class members.
SUMMARY OF NOTICE PROGRAM
5.

The notice program is the best notice that is practicable under the circumstances,

and includes individual notice to all Class Members who can be identified through reasonable
effort. Specifically, the notice program incorporates a combination of direct notice (via both US
postal Mail and email where both are available), state of the art internet banner ad notice, and
traditional publication notice. The notice program also includes an informational website and tollfree telephone line.
6.

In addition to the direct notice campaign, which is further described below and

utilizes every available mail and email address for all known Class Members, we have designed a
media notice program that will deliver an approximate 70.30% reach with an average frequency
of 3.0 times each. The Federal Judicial Center states that a notice plan that reaches 70% of class
members is one that reaches a “high percentage” and within the “norm”. Barbara J. Rothstein &
Thomas E. Willging, Federal Judicial Center, “Managing Class Action Litigation: A Pocket Guide

2
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for Judges”, at 27 (3d Ed. 2010). The media notice program will serve approximately 13,442,000
impressions, via the use of highly targeted internet banner ads and publication in the national
edition of USA Today. While the direct notice campaign, informational website, and toll-free
telephone line will apprise potential Class Members of the rights and options in the Settlement,
these items are not included in the 70.30% reach calculation. In actuality, when factoring in the
results of the direct notice effort, the overall reach percentage will ultimately be higher than the
stated 70.30%.
CLASS DEFINITION
7.

The “Settlement Class” includes all persons in the United States and its territories

who purchased or acquired (e.g. by gift, remodel, or through the purchase of a house) for household
use certain new Whirlpool, Kenmore or Maytag brand front-loading washing machines during the
Class Period. “Prequalified Class Members” are those Class Members identified in Whirlpool’s or
Sears’ databases as having reported a mold or odor problem to Whirlpool or Sears within five
years of purchase of a Class Washer. All other Class Members are defined as “Non-Prequalified
Class Members.”
8.

In developing the notice program, counsel has estimated there are approximately

5,823,632 unique washing machine purchasers nationwide. Of those potential Class Members,
counsel has advised us that there were approximately 70,621 Prequalified Class Members
identified in the Defendants’ records and approximately 3,746,762 Non-Prequalified Class
Members identified in the Defendants’ records.
DIRECT NOTICE
9.

The direct notice effort in this matter will consist of mailing postcard notices by

U.S. first-class mail, postage prepaid, to all Prequalified and Non-Prequalified Class Members that

3
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have U.S. Postal Addresses in Defendants’ records. This direct mail notice effort will consist of
mailing notice to approximately 66% of the estimated 5.5 million potential Class Members.
Additionally, there will be a second round of mailing postcard notices to each Prequalified Class
Members with mailing addresses who have not filed a claim by a date certain. The postcard notices
will be substantially in the same form attached hereto as Exhibit 1. Additionally, we will also
email notice to each Class Member for whom the defendant has an email address, irrespective of
whether they are being sent mailed notice. This is an over inclusive effort, far in excess of what
is required under Rule 23’s requirement to provide individual notice to all Class Members who
can be identified through reasonable effort.
10.

In order to obtain the most current mailing addresses for Class Members, prior to

mailing the first round of postcard notices, the addresses provided in Defendants’ records will be
processed through the United States Postal Service (“USPS”) National Change of Address
(“NCOA”) database. This process provides updated addresses for individuals who have moved
within the last four years and who filed a change of address card with the USPS.
11.

Similarly, in an effort to deliver postcard notices to the intended Class Member

recipients, the notice program provides for the following: (1) postcard notices that are returned as
undeliverable by the USPS and have a forwarding address will be re-mailed to that forwarding
address; (2) postcard notices that are returned as undeliverable by the USPS without a forwarding
address will be subject to address verification (“skip tracing”), utilizing a wide variety of data
sources, including public records, real estate records, electronic directory assistance listings, etc.
to locate updated addresses. Postcard notices will then be re-mailed to updated addresses located
through skip tracing.

4
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12.

The direct mail effort will be supplemented by sending the notice to all Prequalified

and Non-Prequalified Class Members that have email addresses contained in Defendants’ records.
It is important to note that the email effort will be in addition to, not in lieu of, mailed notice.
Additionally, there will be a second round of emailing notices to all Prequalified Class Members
with email addresses who have not already filed a claim.

MEDIA NOTICE TARGET AUDIENCE
13.

This matter contemplates a nationwide settlement class as defined in the Class

Definition section above. To create the media notice program and verify its effectiveness, our
media team analyzed data from GfK MRI 2015 Doublebase1 to profile the Class. While Whirlpool
Washers are not specifically measured in MRI, a measurable target definition was created by
combining data for all high efficiency washing machine owners and Sears shoppers.
14.

Understanding the socio-economic characteristics, interests and practices of a target

group aids in the proper selection of media to reach that target. Here, the target audience has the
following characteristics:








Audience is 55% male and 45% female
Over the age of 45 with a median age of 52
Vast majority are married (74%)
37.5% have a child/children under the age of 17 living in the household
Higher educated with a majority (53.4%) having a college degree
61.8% live in households with total income above $75K
62.1% are employed, with most working full time (53%)

1

GfK MRI is a leading supplier of publication readership and product usage data for the communications
industry. GfK MRI offers complete demographic, lifestyle, product usage and exposure to all forms of
advertising media. As the leading U.S. source of multimedia audience research, GfK MRI provides
information to magazines, television and radio networks and stations, internet sites, other media, leading
national advertisers, and over 450 advertising agencies – including 90 of the top 100 in the U.S. MRI’s
national syndicated data is widely used by companies as the basis for the majority of the media and
marketing plans that are written for advertised brands in the U.S.
5
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15.

In order to identify the best vehicles to deliver messaging to the target audience, we

reviewed the media quintiles, which measure the degree to which an audience uses media relative
to the general population. Here it shows our target audience spend an above average amount of
time on the internet, utilizing the internet on an average of 16 hours per week. Likewise, the
frequency with which the target audience reads a newspaper is also above average compared with
the general population.
16.

In light of this data, the notice program specifically utilizes those platforms to reach

potential Class Members. The internet notice will be used in a highly targeted manner in order to
deliver strong reach to the Class. To supplement online advertising, and based on the Class
Members’ media habits, a newspaper publication will be incorporated into the notice program. 2
INTERNET BANNER NOTICE
17.

The notice program will utilize programmatic internet purchasing with targeting

methodologies that increase the likelihood that the internet banner notice is viewed by likely
members of the Class. Multiple targeting layers will be implemented, including search targeting,
demographic targeting, category contextual targeting, keyword contextual targeting, site
retargeting and purchase data targeting—these technologies are state of the art in the digital
advertising industry and represent best practices in reaching target audiences.
18.

The ads will run on both desktop and mobile devices to reach the most qualified

audience. The targeted search terms that will help qualify the audience will be relevant to washing
machines, large appliances, Sears products, and Sears branding, including targeting users who are
currently browsing or have recently browsed content in categories such as Washing Machines and
Appliances.

22

The full media recommendations prepared for this media campaign, including the media quintile analysis and
socio-economic analysis, can be provided for in camera review if so desired.

6
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19.

The internet banner notice portion of the notice program will be implemented using

a 4-week desktop and mobile campaign, utilizing standard IAB sizes (160x600, 300x250, 728x90,
300x600, 320x50 and 300x50). A 3x frequency cap will be imposed to maximize reach. The banner
notice portion of the notice program is designed to result in serving approximately 13,442,000
impressions.

PUBLICATION NOTICE
20.

In addition to the direct notice and internet banner notice campaigns described

above, the notice program utilizes traditional print media. Specifically, a ½ page advertisement
featuring the Notice of the Settlement will be placed in the national edition of USA Today,
Classified Legal Notice section.
RESPONSE MECHANISMS
21.

The notice plan will implement the creation of an informational case website, where

Class Members can view general information about the Settlement, review relevant Court
documents and view important dates and deadlines pertinent to the Settlement. The settlement
website will also have a “Contact Us” page whereby Class Members can send an email with any
additional questions to a dedicated email address.
22.

A toll-free hotline devoted to this case will be implemented to further apprise Class

Members of the rights and options in the Settlement. The toll-free hotline will utilize an interactive
voice response (“IVR”) system to provide Class Members with responses to frequently asked
questions and provide important information regarding the Settlement. This hotline will be
accessible 24 hours a day, 7 days a week.

7
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REACH AND FREQUENCY
23.

The media notice program is designed to deliver a 70.30% reach with an average

frequency of 3.0 times each. The 70.30% reach does not include the direct mailing effort, which
is a standalone effort.

Therefore, the overall reach of the integrated notice program, which

includes mailing to approximately 66% of the known Class Members (at least one time, but in
some cases twice) will surpass the 70.30% reach that will be achieved via the media notice
program, when taken in the aggregate. Similarly, the informational website and toll-free hotline
are not calculable in the reach percentage but will nonetheless aid in informing the Class Members
of their rights and options under the settlement.
CONCLUSION
24.

The notice program outlined above incorporates a direct notice effort to

approximately 66% of the known Class Members.

Additionally, a publication campaign

incorporating state of the art internet banner notice and traditional publication notice is designed
to reach 70.30% of the Class. These plans combine to provide the Class the best notice practicable
under the circumstances.
25.

This declaration program provides the reach and frequency evidence which courts

systematically rely upon in reviewing class action notice programs for adequacy. The reach
percentage and the number of exposure opportunities, meet or exceed the guidelines as set forth in
the Federal Judicial Center’s Judges’ Class Action Notice and Claims Process Checklist and Plain
Language Guide.
26.

It is my opinion that the Notice Program is fully compliant with Rule 23 of the

Federal Rules of Civil Procedure, provides Due Process of Law and is the best notice that is

8
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practicable under the circumstances, including giving individual notice to all Class Members who
can be identified through reasonable effort.

I declare under penalty of perjury pursuant to the laws of the United States of America that the
foregoing is true and correct and was executed this 15th day of April 2016.

______________________________
STEVEN WEISBROT

9
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
In re: WHIRLPOOL CORP. FRONTLOADING WASHER PRODUCTS
LIABILITY LITIGATION

1:08-wp-65000
MDL No. 2001
Class Action
Judge: Christopher A. Boyko
Magistrate Judge: William H. Baughman, Jr.
Special Master: David R. Cohen

NOTICE OF FILING OF DECLARATION OF COMPLIANCE
WITH NOTICE PLAN
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Pursuant to Section V.K. of the Settlement Agreement and Section III.E.3 of the
Preliminary Approval Order, Defendants are required to file with the Court a declaration of
compliance with the plan of notice agreed to by the parties and approved by the Court. The
Declaration of Steven Weisbrot, Esq. on Compliance with Plan of Notice, attached hereto as
Exhibit 1, satisfies this requirement.
Dated: June 27, 2016

Respectfully submitted,
s/ Michael T. Williams
Michael T. Williams
Galen D. Bellamy
Joel S. Neckers
Theresa R. Wardon
Wheeler Trigg O’Donnell LLP
370 Seventeenth Street, Suite 4500
Denver, Colorado 80202
Telephone: (303) 244-1800
Facsimile:
(303) 244-1879
Email:
williams@wtotrial.com
bellamy@wtotrial.com
neckers@wtotrial.com
wardon@wtotrial.com
Attorneys for Defendants,
Whirlpool Corporation and Sears, Roebuck and Co.
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CERTIFICATE OF SERVICE (CM/ECF)
I hereby certify that, on June 27, 2016 service of this document was accomplished
pursuant to the Court’s electronic filing procedures by filing this document through the ECF
system.

s/ Michael T. Williams
Michael T. Williams
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Exhibit 1
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
--------------------------------------------------------------------x
IN RE: WHIRLPOOL CORP. FRONT-LOADING
WASHER PRODUCTS LIABILITY LITIGATION

MDL 2001 (N.D. Ohio)

--------------------------------------------------------------------x
DECLARATION OF STEVEN WEISBROT, ESQ.
ON COMPLIANCE WITH PLAN OF NOTICE

I, Steven Weisbrot, hereby declare as follows:
1.

I am Executive Vice President at the class action notice and Settlement

Administration firm, Angeion Group, LLC (“Angeion”). I am over 21 years of age and am not a
party to this action. I have personal knowledge of the facts set forth herein and, if called as a
witness, could and would testify competently thereto.
2.

My credentials as notice expert have been previously reported to this court in my

declarations, filed April 18, 2016, and May 1, 2016, which for the court’s convenience are attached
as Exhibits “A” and “B” respectively.
3.

Angeion was retained as Settlement Administrator and appointed by the Court

pursuant to the Court’s Order Granting Preliminary Approval of Class Action Settlement, filed
by the Court on May 11, 2016 (“Preliminary Approval Order”). The Preliminary Approval Order
further required the parties to file a declaration of compliance with notice.
4.

The purpose of this Declaration is to provide the Court with a declaration of

compliance, which includes a summary of the results of the work performed thus far by Angeion
related to the Settlement Class Notice Program in the instant action, including the mailing
statistics.
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5.

This Declaration describes: (a) the distribution of notice of the Class Action

Settlement Agreement to the attorneys general of all U.S. states and territories, and the Attorney
General of the United States in accordance with the notice provisions of the Class Action Fairness
Act; (b) the mailing and emailing of the Settlement Notices to potential Class Members (c)
publication of the Summary Notice in USA Today; (d) implementation of internet banner-style
Notice; (e) creation of an informational settlement website through which potential Settlement
Class Members can obtain detailed information about the Settlement, access case documents,
including the FAQ Notice, download and file Claim Forms and supporting documentation; (f)
implementation of a toll-free telephone line to provide detailed information about the Settlement
and allow potential Settlement Class Members to request a Settlement Claim Form; (g) any
exclusion requests or objections received related to the Settlement; and (h) claim form
submissions received to date.
DISTRIBUTION OF CAFA NOTICE
6.

On April 28, 2016, as required by 28 U.S.C. §§ 1715(a) and (b), Angeion mailed

notice of the proposed settlement of this action via USPS Priority Mail to the Attorneys General
of each of the fifty states, the District of Columbia, the U.S. territories, and the Attorney General
of the United States (“CAFA Notice”). The mailings included the items set forth in the CAFA
Notice. A copy of the CAFA Notice is attached hereto as Exhibit “C”.
MAILED NOTICE & EMAILED NOTICE
7.

Between June 6, 2016 and June 10, 2016, Angeion caused a total of 3,817,399

postcards containing Notice of the Settlement to be mailed via U.S. first-class mail, postage
prepaid to potential Class Members identified in Defendants’ records. Of the postcards mailed,
70,621 postcards were mailed to Prequalified Class Members and 3,746,778 postcards were
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mailed to Non-Prequalified Class Members. Copies of the Prequalified and Non-Prequalified
postcards are attached hereto as Exhibit “D”.
8.

In order to obtain the most current mailing addresses for potential Class Members,

prior to mailing, the addresses provided in Defendants’ records were processed through the United
States Postal Service (“USPS”) National Change of Address (“NCOA”) database. This process
provides updated addresses for individuals who have moved within the last four years and who
filed a change of address card with the USPS.
9.

On June 6, 2016, Angeion caused 311,213 Notices to be sent via email to the email

addresses provided in Defendants’ records. Of the emails sent, 1,583 emails contained the Notice
for Prequalified Class Members and 309,630 contained the Notice for Non-Prequalified Class
Members. Copies of the email Notices are attached hereto as Exhibit “E”.
PUBLICATION NOTICE
10.

On June 9, 2016, Angeion caused the Notice of the Settlement to be published in

the Legal Notice Section of the national edition of USA Today. A copy of the Publication Notice,
as well as the tear sheet from the June 9, 2016 publication is attached hereto as Exhibit “F”.
INTERNET BANNER NOTICE
11.

On June 10, 2016, Angeion implemented a four-week desktop and mobile internet

banner campaign, utilizing standard IAB sized banner-style notices that was specifically targeted
to reach potential Settlement Class Members. The banner-style notices contained a link to the
Settlement website at www.WasherSettlement.com. The internet notice campaign was designed to
serve 13,442,000 impressions. Through June 23, 2016, which is approximately the halfway point
of the four-week banner campaign, the campaign has already served 7,322,348 impressions. The
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remaining impressions will be served within the time mandated by this court’s Order. The bannerstyle notices are attached hereto as Exhibit “G”.
SETTLEMENT WEBSITE
12.

On June 6, 2016, Angeion established the following website devoted to this

Settlement: www.WasherSettlement.com. The settlement website contains general information
about the Settlement, Court documents, including the FAQ Notice, and important dates and
deadlines pertinent to this Settlement. The settlement website also has a “Contact Us” page
whereby potential Settlement Class Members can send an email to a dedicated email address
(info@WasherSettlement.com) to update their address or submit additional questions regarding
the Settlement.
13.

Settlement Class Members can also submit claims via the Settlement website’s

online filing process. Prequalified and Non-Prequalified Class Members can log in to submit their
claim using the Claim Number and Confirmation Code that was provided in the Notices sent via
postcard and email. Potential Class Members who did not receive direct Notice of the Settlement
also have the ability to submit a generic claim via the Settlement website.
TOLL-FREE TELEPHONE LINE
14.

On June 6, 2016, Angeion implemented the following toll-free hotline devoted to

this case: 1-844-824-5781. The toll-free hotline utilizes an interactive voice response (“IVR”)
system to provide potential Settlement Class Members with responses to frequently asked
questions and important information regarding the Settlement. The toll-free hotline is accessible
24 hours a day, 7 days a week. Potential Settlement Class Members also have the option to request
a Settlement Claim Form through the toll-free hotline.
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OTHER COMMUNICATIONS
15.

As of the date of this Declaration, Angeion has received approximately 2,000

emails related to this Settlement. Where appropriate, Angeion has responded to and continues to
respond to emails received regarding the Settlement. Upon request, Angeion has also mailed over
850 claim forms and/or FAQ Notices to potential Settlement Class Members. A copy of the Claim
Form and FAQ Notice is attached hereto as Exhibit “H”.
CLAIM FORMS SUBMITTED
16.

The deadline for potential Settlement Class Members to submit a Claim in this

Settlement is October 11, 2016. As of the date of this Declaration, Angeion has received
approximately 88,400 claim form submissions.
REQUESTS FOR EXCLUSION AND WRITTEN OBJECTIONS
17.

The deadline for potential Settlement Class Members to request to be excluded

from this Settlement is August 9, 2016. As of the date of this Declaration, Angeion has received
234 exclusion requests. Angeion shall inform counsel of any requests for exclusion received after
the date of this Declaration.
18.

The deadline for potential Settlement Class Members to submit written objections

is August 9, 2016. As of the date of this Declaration, Angeion is aware that the Court has received
a number of objections, but Angeion has not directly received any objections. Angeion shall
forward any objections it receives to counsel.

I declare under penalty of perjury pursuant under the laws of the United States of America that the
foregoing is true and correct and was executed this 24th day of June 2016.

_____________________________
STEVEN WEISBROT
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Exhibit A
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
--------------------------------------------------------------------x
IN RE: WHIRLPOOL CORP. FRONT-LOADING
WASHER PRODUCTS LIABILITY LITIGATION

MDL 2001 (N.D. Ohio)

--------------------------------------------------------------------x
DECLARATION OF STEVEN WEISBROT, ESQ.
IN SUPPORT OF NOTICE PLAN
I, Steven Weisbrot, hereby declare as follows:
1.

I am Executive Vice President of Notice & Strategy at the class action notice and

settlement administration firm, Angeion Group, LLC (“Angeion”). I am over 21 years of age and
am not a party to this action. I have personal knowledge of the facts set forth herein and, if called
as a witness, could and would testify competently thereto.
2.

I have been responsible in whole or in part for the design and implementation of

more than one hundred class action administration plans and have taught Continuing Legal
Education courses on the Ethics of Legal Notification in Class Action Settlements, using Digital
Media in Class Action Notice Programs, as well as Class Action Claims Administration generally.
Additionally, I am the author of numerous articles on Class Action Notice, Digital Media, Class
Action Claims Administration and Notice Design in publications such as Bloomberg, BNA Class
Action Litigation Report, Law360, the ABA Class Action and Derivative Section Newsletter and
private law firm publications. Prior to joining Angeion’s executive team, I was employed as
Director of Class Action services at Kurtzman Carson Consultants, a nationally-recognized class
action notice and settlement administrator. Previous to my claims administration experience, I was
employed in private law practice and I am currently an attorney in good standing in the State of
New Jersey and the Commonwealth of Pennsylvania.
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3.

By way of background, Angeion Group is a class action notice and claims

administration company formed by an experienced team of executives with more than 65
combined years of experience implementing claims administration and notice solutions for class
action settlements and judgments. With executives that have had extensive tenures at five other
nationally recognized claims administration companies, collectively, the management team at
Angeion has overseen more than 2,000 class action settlements and distributed over $10 billion to
class members.
4.

This declaration will describe the notice program that will be used in this matter,

including the considerations that informed the development of the plan and why it will meet all
the expressed requirements of Rule 23 and provide Due Process of Law to the class members.
SUMMARY OF NOTICE PROGRAM
5.

The notice program is the best notice that is practicable under the circumstances,

and includes individual notice to all Class Members who can be identified through reasonable
effort. Specifically, the notice program incorporates a combination of direct notice (via both US
postal Mail and email where both are available), state of the art internet banner ad notice, and
traditional publication notice. The notice program also includes an informational website and tollfree telephone line.
6.

In addition to the direct notice campaign, which is further described below and

utilizes every available mail and email address for all known Class Members, we have designed a
media notice program that will deliver an approximate 70.30% reach with an average frequency
of 3.0 times each. The Federal Judicial Center states that a notice plan that reaches 70% of class
members is one that reaches a “high percentage” and within the “norm”. Barbara J. Rothstein &
Thomas E. Willging, Federal Judicial Center, “Managing Class Action Litigation: A Pocket Guide

2

Case:
Case:
Case:1:08-wp-65000-CAB
1:08-wp-65000-CAB
1:08-wp-65000-CABDoc
Doc
Doc#:
#:
#:640-10
545-13
573-2 Filed:
Filed: 06/27/16
08/25/16
04/18/16 4
43
4of
of
of10.
10.
91.PageID
PageID
PageID#:
#:
#:44317
43839
46073

for Judges”, at 27 (3d Ed. 2010). The media notice program will serve approximately 13,442,000
impressions, via the use of highly targeted internet banner ads and publication in the national
edition of USA Today. While the direct notice campaign, informational website, and toll-free
telephone line will apprise potential Class Members of the rights and options in the Settlement,
these items are not included in the 70.30% reach calculation. In actuality, when factoring in the
results of the direct notice effort, the overall reach percentage will ultimately be higher than the
stated 70.30%.
CLASS DEFINITION
7.

The “Settlement Class” includes all persons in the United States and its territories

who purchased or acquired (e.g. by gift, remodel, or through the purchase of a house) for household
use certain new Whirlpool, Kenmore or Maytag brand front-loading washing machines during the
Class Period. “Prequalified Class Members” are those Class Members identified in Whirlpool’s or
Sears’ databases as having reported a mold or odor problem to Whirlpool or Sears within five
years of purchase of a Class Washer. All other Class Members are defined as “Non-Prequalified
Class Members.”
8.

In developing the notice program, counsel has estimated there are approximately

5,823,632 unique washing machine purchasers nationwide. Of those potential Class Members,
counsel has advised us that there were approximately 70,621 Prequalified Class Members
identified in the Defendants’ records and approximately 3,746,762 Non-Prequalified Class
Members identified in the Defendants’ records.
DIRECT NOTICE
9.

The direct notice effort in this matter will consist of mailing postcard notices by

U.S. first-class mail, postage prepaid, to all Prequalified and Non-Prequalified Class Members that

3
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have U.S. Postal Addresses in Defendants’ records. This direct mail notice effort will consist of
mailing notice to approximately 66% of the estimated 5.5 million potential Class Members.
Additionally, there will be a second round of mailing postcard notices to each Prequalified Class
Members with mailing addresses who have not filed a claim by a date certain. The postcard notices
will be substantially in the same form attached hereto as Exhibit 1. Additionally, we will also
email notice to each Class Member for whom the defendant has an email address, irrespective of
whether they are being sent mailed notice. This is an over inclusive effort, far in excess of what
is required under Rule 23’s requirement to provide individual notice to all Class Members who
can be identified through reasonable effort.
10.

In order to obtain the most current mailing addresses for Class Members, prior to

mailing the first round of postcard notices, the addresses provided in Defendants’ records will be
processed through the United States Postal Service (“USPS”) National Change of Address
(“NCOA”) database. This process provides updated addresses for individuals who have moved
within the last four years and who filed a change of address card with the USPS.
11.

Similarly, in an effort to deliver postcard notices to the intended Class Member

recipients, the notice program provides for the following: (1) postcard notices that are returned as
undeliverable by the USPS and have a forwarding address will be re-mailed to that forwarding
address; (2) postcard notices that are returned as undeliverable by the USPS without a forwarding
address will be subject to address verification (“skip tracing”), utilizing a wide variety of data
sources, including public records, real estate records, electronic directory assistance listings, etc.
to locate updated addresses. Postcard notices will then be re-mailed to updated addresses located
through skip tracing.
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12.

The direct mail effort will be supplemented by sending the notice to all Prequalified

and Non-Prequalified Class Members that have email addresses contained in Defendants’ records.
It is important to note that the email effort will be in addition to, not in lieu of, mailed notice.
Additionally, there will be a second round of emailing notices to all Prequalified Class Members
with email addresses who have not already filed a claim.

MEDIA NOTICE TARGET AUDIENCE
13.

This matter contemplates a nationwide settlement class as defined in the Class

Definition section above. To create the media notice program and verify its effectiveness, our
media team analyzed data from GfK MRI 2015 Doublebase1 to profile the Class. While Whirlpool
Washers are not specifically measured in MRI, a measurable target definition was created by
combining data for all high efficiency washing machine owners and Sears shoppers.
14.

Understanding the socio-economic characteristics, interests and practices of a target

group aids in the proper selection of media to reach that target. Here, the target audience has the
following characteristics:








Audience is 55% male and 45% female
Over the age of 45 with a median age of 52
Vast majority are married (74%)
37.5% have a child/children under the age of 17 living in the household
Higher educated with a majority (53.4%) having a college degree
61.8% live in households with total income above $75K
62.1% are employed, with most working full time (53%)

1

GfK MRI is a leading supplier of publication readership and product usage data for the communications
industry. GfK MRI offers complete demographic, lifestyle, product usage and exposure to all forms of
advertising media. As the leading U.S. source of multimedia audience research, GfK MRI provides
information to magazines, television and radio networks and stations, internet sites, other media, leading
national advertisers, and over 450 advertising agencies – including 90 of the top 100 in the U.S. MRI’s
national syndicated data is widely used by companies as the basis for the majority of the media and
marketing plans that are written for advertised brands in the U.S.
5
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15.

In order to identify the best vehicles to deliver messaging to the target audience, we

reviewed the media quintiles, which measure the degree to which an audience uses media relative
to the general population. Here it shows our target audience spend an above average amount of
time on the internet, utilizing the internet on an average of 16 hours per week. Likewise, the
frequency with which the target audience reads a newspaper is also above average compared with
the general population.
16.

In light of this data, the notice program specifically utilizes those platforms to reach

potential Class Members. The internet notice will be used in a highly targeted manner in order to
deliver strong reach to the Class. To supplement online advertising, and based on the Class
Members’ media habits, a newspaper publication will be incorporated into the notice program. 2
INTERNET BANNER NOTICE
17.

The notice program will utilize programmatic internet purchasing with targeting

methodologies that increase the likelihood that the internet banner notice is viewed by likely
members of the Class. Multiple targeting layers will be implemented, including search targeting,
demographic targeting, category contextual targeting, keyword contextual targeting, site
retargeting and purchase data targeting—these technologies are state of the art in the digital
advertising industry and represent best practices in reaching target audiences.
18.

The ads will run on both desktop and mobile devices to reach the most qualified

audience. The targeted search terms that will help qualify the audience will be relevant to washing
machines, large appliances, Sears products, and Sears branding, including targeting users who are
currently browsing or have recently browsed content in categories such as Washing Machines and
Appliances.

22

The full media recommendations prepared for this media campaign, including the media quintile analysis and
socio-economic analysis, can be provided for in camera review if so desired.
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19.

The internet banner notice portion of the notice program will be implemented using

a 4-week desktop and mobile campaign, utilizing standard IAB sizes (160x600, 300x250, 728x90,
300x600, 320x50 and 300x50). A 3x frequency cap will be imposed to maximize reach. The banner
notice portion of the notice program is designed to result in serving approximately 13,442,000
impressions.

PUBLICATION NOTICE
20.

In addition to the direct notice and internet banner notice campaigns described

above, the notice program utilizes traditional print media. Specifically, a ½ page advertisement
featuring the Notice of the Settlement will be placed in the national edition of USA Today,
Classified Legal Notice section.
RESPONSE MECHANISMS
21.

The notice plan will implement the creation of an informational case website, where

Class Members can view general information about the Settlement, review relevant Court
documents and view important dates and deadlines pertinent to the Settlement. The settlement
website will also have a “Contact Us” page whereby Class Members can send an email with any
additional questions to a dedicated email address.
22.

A toll-free hotline devoted to this case will be implemented to further apprise Class

Members of the rights and options in the Settlement. The toll-free hotline will utilize an interactive
voice response (“IVR”) system to provide Class Members with responses to frequently asked
questions and provide important information regarding the Settlement. This hotline will be
accessible 24 hours a day, 7 days a week.

7
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REACH AND FREQUENCY
23.

The media notice program is designed to deliver a 70.30% reach with an average

frequency of 3.0 times each. The 70.30% reach does not include the direct mailing effort, which
is a standalone effort.

Therefore, the overall reach of the integrated notice program, which

includes mailing to approximately 66% of the known Class Members (at least one time, but in
some cases twice) will surpass the 70.30% reach that will be achieved via the media notice
program, when taken in the aggregate. Similarly, the informational website and toll-free hotline
are not calculable in the reach percentage but will nonetheless aid in informing the Class Members
of their rights and options under the settlement.
CONCLUSION
24.

The notice program outlined above incorporates a direct notice effort to

approximately 66% of the known Class Members.

Additionally, a publication campaign

incorporating state of the art internet banner notice and traditional publication notice is designed
to reach 70.30% of the Class. These plans combine to provide the Class the best notice practicable
under the circumstances.
25.

This declaration program provides the reach and frequency evidence which courts

systematically rely upon in reviewing class action notice programs for adequacy. The reach
percentage and the number of exposure opportunities, meet or exceed the guidelines as set forth in
the Federal Judicial Center’s Judges’ Class Action Notice and Claims Process Checklist and Plain
Language Guide.
26.

It is my opinion that the Notice Program is fully compliant with Rule 23 of the

Federal Rules of Civil Procedure, provides Due Process of Law and is the best notice that is

8
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practicable under the circumstances, including giving individual notice to all Class Members who
can be identified through reasonable effort.

I declare under penalty of perjury pursuant to the laws of the United States of America that the
foregoing is true and correct and was executed this 15th day of April 2016.

______________________________
STEVEN WEISBROT
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
--------------------------------------------------------------------x
IN RE: WHIRLPOOL CORP. FRONT-LOADING
WASHER PRODUCTS LIABILITY LITIGATION

MDL 2001 (N.D. Ohio)

--------------------------------------------------------------------x
SUPPLEMENTAL DECLARATION OF STEVEN WEISBROT, ESQ.
IN SUPPORT OF NOTICE PLAN
I, Steven Weisbrot, hereby declare as follows:
1.

I am Executive Vice President of Notice & Strategy at the class action notice and

Settlement Administration firm, Angeion Group, LLC (“Angeion”). I am over 21 years of age and
am not a party to this action. I have personal knowledge of the facts set forth herein and, if called
as a witness, could and would testify competently thereto.
2.

My credentials were previously outlined in my Declaration in this case, which was

submitted to this Court on April 18, 2016. For the court’s Convenience, I attach this Declaration
as Exhibit “1”.
3.

At the request of the parties, I now seek to inform the court as to the likely reach

percentage of the media notice plan, when combined with the direct notice effort. Both plans were
described in my initial declaration and the approximate reach percentage for each was reported—
this declaration provides the combined reach when viewed in the aggregate.
4.

In order to arrive at the combined reach percentage, we de-duplicated all available

data to determine the approximate number of class members for whom we possessed either an
email or a mailing address. This resulted in approximately 3,585,940 unique class members who
will be sent either an email or a postcard notice (some will receive both, one or more times) as part
of the individual notice effort. However, in order to be conservative, we assumed only 75% of the
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3,585,940 would actually receive the direct notice for purposes of our calculations. Based on my
training and experience as a class action administrator, 75% delivery is likely to be lower than
what the actual overall delivery percentage will be here.
5.

Nevertheless, based on the 75% direct notice assumption, industry standard

calculations were undertaken, and it was determined that the estimated overall combined reach
percentage in this case would be 82.78% with an average frequency of 3.06 times.
6.

If the actual direct notice delivery is higher or lower than the assumed 75%, the

reach percentage will rise or fall accordingly. If this Court preliminarily approves this settlement,
the final combined reach percentage will be reported to the Court in a subsequent declaration
outlining the implementation of the notice program.
CONCLUSION
7.

It remains my opinion that the Notice Program is fully compliant with Rule 23 of

the Federal Rules of Civil Procedure, complies with all due process requirements, and is the best
notice that is practicable under the circumstances, including giving individual notice to all class
members whom can be identified through reasonable effort.

I declare under penalty of perjury pursuant to the laws of the United States of America that the
foregoing is true and correct and was executed this 22nd day of April 2016.

______________________________
STEVEN WEISBROT
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1801 Market Street, Suite 660
Philadelphia, PA 19103
(p) 215-563-4116
(f) 215-563-8839
www.angeiongroup.com

April 28, 2016
VIA USPS PRORITY MAIL
NAME (AG)
ADDRESS (AG)

Re: Notice of Class Action Settlement
In Re Whirlpool Corp. Front-Loading Washer Products Liability Litigation
United States District Court for the Northern District of Ohio
Case No. 08-wp-65000
In Re Sears, Roebuck and Co. Front-Loading Washer Products Liability Litigation
United States District Court for the Northern District of Illinois
Case No.: 1:06-cv-07023 (consolidated with Case Nos. 1:07-cv-00412 and 1:08-cv-01832)
Dear______:
Angeion Group, claims administrator, on behalf of Whirlpool Corp. and Sears, Roebuck and Co.,
defendants in the below-described actions, hereby provides your office with this notice under the
provisions of the Class Action Fairness Act (“CAFA”), 28 U.S.C. § 1715, to advise you of a proposed class
action settlement in the below-described action:
Case Name: In Re Whirlpool Corp. Front-Loading Washer Products Liability Litigation
Index Number: Case No. 08-wp-65000
Jurisdiction: United States District Court for the Northern District of Ohio
Date Settlement Filed with Court: April 18, 2016
Case Name: In Re Sears, Roebuck and Co. Front-Loading Washer Products Liability Litigation
Index Number: Case No.: 1:06-cv-07023 (consolidated with Case Nos. 1:07-cv-00412 and 1:08cv-01832)
Jurisdiction: United States District Court for the Northern District of Illinois
Date Settlement Filed with Court: April 18, 2016
On April 18, 2016, a joint motion was filed in the United States District Court for the Northern
District of Ohio requesting preliminary approval of the proposed settlement. Both Whirlpool and Sears
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deny any wrongdoing or liability whatsoever. Both Whirlpool and Sears have agreed to settle this action
solely in order to eliminate the burden, expense, and uncertainties of further litigation.
In accordance with the requirements of 28 U.S.C. § 1715, please find copies of the following
documents associated with this action on the enclosed CD-ROM:
1. 28 U.S.C. § 1715(b)(1)-Complaint: Included on the enclosed CD-ROM, please find a copy of the
Master Class Action Complaint, filed February 13, 2009; the First Amended Master Class Action
Complaint Filed April 30, 2009; the Second Amended Master Class Action Complaint Filed
September 25, 2009; and the Third Amended Master Class Action Complaint Filed, November 16,
2009. Additionally, the following class action complaints from In re Sears, Roebuck & Co. FrontLoading Washer Products Liability Litigation, Case No. 06-cv-7023 are included on the enclosed
CD-ROM: Class Action Complaint filed on December 19, 2006; Consolidated First Amended Class
Action Complaint, filed September 24, 2007; Consolidated Class Action Complaint filed February
27, 2009; Amended Consolidated Class Action Complaint, filed August 11, 2009; and Consolidated
Class Action Complaint – Biofilm Claims, filed August 31, 2015, as the class action settlement
contemplated herein will resolve that case as well.
2. 28 U.S.C. § 1715(b)(2)-Notice of Any Scheduled Judicial Hearings: A final fairness hearing has
been scheduled for September 7, 2016 at 1:30 p.m. EST. Included on the enclosed CD-ROM is an
Order dated March 17, 2016.
3. 28 U.S.C. § 1715(b)(3)-Notification to Class Members: Copies of the proposed Legal Notice,
Postcard Notices and Frequently Asked Questions (FAQ), filed with the Court on April 18, 2016,
are included on the enclosed CD-ROM. A copy of the Order filed April 25, 2016, is included on the
enclosed CD-ROM. A copy of the Joint Notice of Filing Revised Settlement Notice Exhibits
(including exhibits), filed on April 26, 2016, is included on the enclosed CD-ROM.
4. 28 U.S.C. § 1715(b)(4)-Class Action Settlement Agreement: A copy of the Class Action Settlement
Agreement, filed with the Court on April 18, 2016, is included on the enclosed CD-ROM.
5. 28 U.S.C. § 1715(b)(5)-Any Settlement or Other Agreements: A copy of the Joint Motion For
Preliminary Approval of Class Action Settlement, For Certification of Settlement Class, And For
Approval of Notice Plan and Form of Notice filed with the Court on April 18, 2016, is included on
the enclosed CD-ROM.
6. 28 U.S.C. § 1715(b)(6)-Final Judgment: A copy of the Verdict Form filed with the Court on October
30, 2014, and Judgement in a Civil Case filed with the Court on October 31, 2014, is included on
the enclosed CD-ROM. A copy of the Proposed Order Granting Final Approval of Class Action
Settlement, filed with the Court on April 18, 2016, is included on the enclosed CD-ROM.
7. 28 U.S.C. § 1715(b)(7)(B)-Estimate of Class Members: The Class is estimated to include
approximately 5.5 million Class Members. Included on the enclosed CD-ROM is a breakdown of
2
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class member residence by US state/territory based on the Defendant’s records of washing
machine shipments. As the product(s) that is the subject matter of the litigation is sold in all 50
states, class members may be domiciled anywhere in the United States.
8. 28 U.S.C. §1715(b)(8): Judicial Opinions Related to the Settlement: Included on the enclosed CDROM are the following judicial opinions related to the Settlement: Opinion & Order filed
November 3, 2009; Amended Opinion & Order filed November 4, 2009; and Opinion & Order filed
July 12, 2010. Additionally, the following judicial opinions from In re Sears, Roebuck & Co. FrontLoading Washer Products Liability Litigation, Case No. 06-cv-7023 are included on the enclosed
CD-ROM: Memorandum Opinion and Order filed August 27, 2007; Memorandum Opinion and
Order filed September 30, 2008; Opinion and Order filed November 4, 2009; Memorandum
Opinion and Order filed July 20, 2015; and Notification of Docket Entry filed January 4, 2016.
If you have questions or concerns about this notice, the proposed settlement, or the enclosed
materials, or if you did not receive any of the above-listed materials, please contact this office.
Sincerely,
Troy Walitsky, Esq.
Project Manager, Angeion Group
1801 Market Street, Suite 660
Philadelphia, PA 19103
(p) 215-563-4116
(f) 215-563-8839
Enclosures
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In re
Whirlpool
Front-Loading
Washer
to receive cash or
other compensation
from a class action
settlement about
Whirlpool, Kenmore,
and Maytag frontloading washers.
Your rights may be
affected.
A federal court authorized this notice.
This is not a solicitation from a lawyer.
For more information on the proposed
settlement, how to file a claim or an
objection, or how to exclude yourself,
visit www.WasherSettlement.com, or
contact the Settlement Administrator or
Class Counsel.
Do not contact the Court, Whirlpool,
Sears, or any appliance retailer or
dealer for information about the
settlement.

Products Liability Litigation
Class Action Administrator
1801 Market Street, Suite 660
Philadelphia, PA 19103
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proposed settlement has been reached in several class actions against Whirlpool and Sears alleging defects in some Whirlpool, Kenmore, and Maytagbrand front-loading washing machines sold from 2001-2010. This notice summarizes your legal rights. You should visit www.WasherSettlement.com to obtain
more complete information about the proposed settlement and your rights. You also can write to the Settlement Administrator at In re Whirlpool Corp. FrontLoading Washers Settlement, 1801 Market Street, Suite 660, Philadelphia, PA 19103, or call 1-844-824-5781, to have a Claim Form mailed to you.
What is the class action about? Plaintiffs allege that some Whirlpool, Kenmore, and Maytag-brand front-loading washing machines fail to adequately selfclean themselves of laundry residue, resulting in the buildup of mold or mildew that can cause bad odors and ruined laundry.
What are my rights? The settlement class includes all persons who, while living in the United States, bought, acquired, or received as a gift a new frontloading washing machine of certain models manufactured by Whirlpool between 2001 and 2010. You can visit www.WasherSettlement.com to see a complete
list of the washer models that are included in the settlement. Whirlpool’s or Sears’ records show that you are a member of th e settlement class and are
automatically entitled to select one of the following benefits: (a) a $50 cash payment; or (b) a 20% cash rebate off the purchase of certain new Whirlpoolmanufactured washing machines or dryers. Or, you may instead make a claim for cash reimbursement of up to $500 for documented out-of-pocket costs to
service or replace your Washer due to persistent bad odors and/or mold growth problems inside your Washer. To claim this reimbursement benefit, however,
you must submit documentary proof of your out-of-pocket expenses due to odor or mold problems. To be eligible for any benefit, you must submit a Claim
Form to the Settlement Administrator online at www.WasherSettlement.com or by mail at the address on the reverse side postmarked no later than October
11, 2016. Class members who do not meet the requirements in the Claim Form are not eligible for compensation.
How to request exclusion from the class. If you do not wish to participate in this class action, mail a written request for exclusion to the Settlement Administrator
at the address on the reverse side postmarked no later than August 9, 2016, stating “Exclude me from the settlement class in In re Whirlpool Corp. Front-Loading
Washer Products Liability Litigation,” and include your name and address. If you do not exclude yourself, you will lose your right to sue Whirlpool or Sears and obtain
any compensation from them other than through this settlement.
How to make objections. If you remain in the class, you can comment on or object to the proposed settlement or Class Counsel’s fees by mailing a written
objection to the Clerk of Courts, U.S. District Court, Northern District of Ohio, 801 West Superior Avenue, Cleveland, Ohio 44113. The fairness hearing will
be held at the Court on September 7, 2016, at 1:30 p.m. EST. You or your attorney (if you choose to hire one) may appear at the hearing by mailing a notice
and entry of appearance to the Court. Objections must be mailed to the Court and postmarked no later than August 9, 2016, and entries of appearance
postmarked by August 15, 2016.
Class Counsel’s attorney fees and contact information. If the settlement is approved, the lawyers for Plaintiffs and the class (Class Counsel) will request
an award of attorney fees not to exceed $7,450,000 and reimbursement of litigation costs not to exceed $7,300,000, to be paid by Whirlpool separately from
and in addition to the benefits to the Class. You can write to Class Counsel at: Jonathan Selbin, Lieff, Cabraser, Heimann & Bernstein, LLP, 250 Hudson
Street, 8th Floor, New York, NY 10013-1413.
Si usted desea obtener una copie de este documento legal en Español, favor de visite la página web www.WasherSettlement.com o escribe al
Administrador de Reclamos: In re Whirlpool Corp. Front-Loading Washers Settlement, 1801 Market Street, Suite 660, Philadelphia, PA 19103.
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proposed settlement has been reached in several class actions against Whirlpool and Sears alleging defects in some Whirlpool, Kenmore, and Maytag frontloading washing machines sold from 2001-2010. This notice summarizes your legal rights. You should visit www.WasherSettlement.com to obtain more complete
information about the proposed settlement and your rights. You also can write to the Settlement Administrator at In re Whirlpool Corp. Front-Loading Washers
Settlement, 1801 Market Street, Suite 660, Philadelphia, PA 19103, or call 1-844-824-5781, to have a Claim Form mailed to you.
What is the class action about? Plaintiffs allege that some Whirlpool, Kenmore, and Maytag front-loading washing machines fail to adequately self-clean
themselves of laundry residue, resulting in buildup of mold or mildew that can cause bad odors and ruined laundry.
What are my rights? The settlement class includes all persons who, while living in the United States, bought, acquired or received as a gift a new front-loading
washing machine of certain models manufactured by Whirlpool between 2001 and 2010. You can visit www.WasherSettlement.com to see a complete list of the
washer models that are included in the settlement. Whirlpool’s or Sears’ records show that you may be a member of the settlement class. All members of the
settlement class are eligible to receive a 5% cash rebate off the purchase of certain new Whirlpool-manufactured washers and dryers. Further, members of the
settlement class who actually experienced persistent bad odors and/or mold growth problems inside their Washer within five years after purchase are eligible to
choose from one of three enhanced benefits: (1) a $50 cash payment; (2) a 20% cash rebate off the purchase of certain new Whirlpool-manufactured washers
and dryers; or (3) a cash reimbursement, up to $500, for documented out-of-pocket costs to service or replace your Class Washer due to persistent bad odors
or mold growth problems. To claim the cash reimbursement benefit, however, you must submit documentary proof of your out-of-pocket expenses. To be eligible
for any compensation, you must submit a properly completed Claim Form, with any required documentary proof, to the Settlement Administrator online at
www.WasherSettlement.com or by mail at the address on the reverse side postmarked no later than October 11, 2016. Class members who do not meet the
requirements in the Claim Form are not eligible for compensation.
How to request exclusion from the class. If you do not wish to participate in this class action, mail a written request for exclusion to the Settlement Administrator
at the address on the reverse side postmarked no later than August 9, 2016, stating “Exclude me from the settlement class in In re Whirlpool Corp. FrontLoading Washer Products Liability Litigation,” and include your name and address. If you do not exclude yourself, you will lose your right to sue Whirlpool or
Sears and obtain any compensation from them other than through this settlement.
How to make objections. If you remain in the class, you can comment on or object to the proposed settlement or Class Counsel’s fees by mailing a written
objection to the U.S. District Court, Northern District of Ohio, 801 West Superior Avenue, Cleveland, Ohio 44113. The fairness hearing will be held at the Court
on September 7, 2016, at 1:30 p.m. EST. You or your attorney (if you choose to hire one) may appear at the hearing by mailing a notice and entry of appearance
to the Court. Objections must be mailed to the Court and postmarked no later than August 9, 2016, and entries of appearance postmarked by August 15, 2016.
Class Counsel’s attorney fees and contact information. If the settlement is approved, the lawyers for Plaintiffs and the class (Class Counsel) will request an
award of attorney fees not to exceed $7,450,000 and reimbursement of costs not to exceed $7,300,000, to be paid by Whirlpool separately from and in addition
to the benefits to the Class. You can write to Class Counsel at: Jonathan Selbin, Lieff, Cabraser, Heimann & Bernstein, LLP, 250 Hudson Street, 8th Floor, New
York, NY 10013-1413.
Si usted desea obtener una copie de este documento legal en Español, favor de visite la página web www.WasherSettlement.com o escribe al
Administrador de Reclamos: In re Whirlpool Corp. Front-Loading Washers Settlement, 1801 Market Street, Suite 660, Philadelphia, PA 19103.
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Exhibit E
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NOTICE OF PROPOSED CLASS ACTION SETTLEMENT
In re Whirlpool Corp. Front-Loading Washer Products Liability Litigation
You are prequalified to receive cash or other compensation from a class action settlement
about Whirlpool, Kenmore, and Maytag front-loading washers. Your rights may be affected.

A federal court authorized this notice. This is not a solicitation from a lawyer.
Claim#: <<PQ2
>>
Confirmation Code: <<Random#>>
«FirstName» «LastName»

Click here to file a claim online using your Claim #
and Confirmation Code (located above your name).

A proposed settlement has been reached in several class actions against Whirlpool and Sears
alleging defects in some Whirlpool, Kenmore, and Maytag-brand front-loading washing machines
sold from 2001-2010. This notice summarizes your legal rights. You should visit
www.WasherSettlement.com to obtain more complete information about the proposed settlement
and your rights. You also can write to the Settlement Administrator at In re Whirlpool Corp. FrontLoading Washers Settlement, 1801 Market Street, Suite 660, Philadelphia, PA 19103, or call 1844-824-5781, to have a Claim Form mailed to you.
What is the class action about? Plaintiffs allege that some Whirlpool, Kenmore, and Maytagbrand front-loading washing machines fail to adequately self-clean themselves of laundry residue,
resulting in the buildup of mold or mildew that can cause bad odors and ruined laundry.
What are my rights? The settlement class includes all persons who, while living in the United
States, bought, acquired, or received as a gift a new front-loading washing machine of certain
models manufactured by Whirlpool between 2001 and 2010. You can visit
www.WasherSettlement.com to see a complete list of the washer models that are included in the
settlement. Whirlpool’s or Sears’ records show that you are a member of the settlement class and
are automatically entitled to select one of the following benefits: (a) a $50 cash payment; or (b) a
20% cash rebate off the purchase of certain new Whirlpool-manufactured washing machines or
dryers. Or, you may instead make a claim for cash reimbursement of up to $500 for documented
out-of-pocket costs to service or replace your Washer due to persistent bad odors and/or mold
growth problems inside your Washer. To claim this reimbursement benefit, however, you must
submit documentary proof of your out-of-pocket expenses due to odor or mold problems. To be
eligible for any benefit, you must submit a Claim Form to the Settlement Administrator online at
www.WasherSettlement.com or by mail postmarked no later than October 11, 2016. Class
members who do not meet the requirements in the Claim Form are not eligible for compensation.
How to request exclusion from the class. If you do not wish to participate in this class action, mail
a written request for exclusion to the Settlement Administrator at the address above postmarked no
later than August 9, 2016, stating “Exclude me from the settlement class in In re Whirlpool Corp.
Front-Loading Washer Products Liability Litigation,” and include your name and address. If you do
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not exclude yourself, you will lose your right to sue Whirlpool or Sears and obtain any compensation
from them other than through this settlement.
How to make objections. If you remain in the class, you can comment on or object to the proposed
settlement or Class Counsel’s fees by mailing a written objection to the Clerk of Courts, U.S.
District Court, Northern District of Ohio, 801 West Superior Avenue, Cleveland, Ohio 44113. The
fairness hearing will be held at the Court on September 7, 2016, at 1:30 p.m. EST. You or your
attorney (if you choose to hire one) may appear at the hearing by mailing a notice and entry of
appearance to the Court. Objections must be mailed to the Court and postmarked no later than
August 9, 2016, and entries of appearance postmarked by August 15, 2016.
Class Counsel’s attorney fees and contact information. If the settlement is approved, the
lawyers for Plaintiffs and the class (Class Counsel) will request an award of attorney fees not to
exceed $7,450,000 and reimbursement of litigation costs not to exceed $7,300,000, to be paid by
Whirlpool separately from and in addition to the benefits to the Class. You can write to Class
Counsel at: Jonathan Selbin, Lieff, Cabraser, Heimann & Bernstein, LLP, 250 Hudson Street, 8 th
Floor, New York, NY 10013-1413.
Si usted desea obtener una copie de este documento legal en Español, favor de visite la página
web www.WasherSettlement.com o escribe al Administrador de Reclamos: In re Whirlpool
Corp. Front-Loading Washers Settlement, 1801 Market Street, Suite 660, Philadelphia, PA
19103.
Do not contact the Court, Whirlpool, Sears, or any appliance retailer or dealer for
information about the settlement.
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NOTICE OF PROPOSED CLASS ACTION SETTLEMENT
In re Whirlpool Corp. Front-Loading Washer Products Liability Litigation
You may be eligible for cash or other compensation from a class action settlement about
Whirlpool, Kenmore, and Maytag front-loading washers. Your rights may be affected.

A federal court authorized this notice. This is not a solicitation from a lawyer.
Claim#: <<ID1
>>
Confirmation Code: <<Random#>>
«FirstName» «LastName»

Click here to file a claim online using your Claim #
and Confirmation Code (located above your name).

A proposed settlement has been reached in several class actions against Whirlpool and Sears
alleging defects in some Whirlpool, Kenmore, and Maytag front-loading washing machines sold
from 2001-2010. This notice summarizes your legal rights. You should visit
www.WasherSettlement.com to obtain more complete information about the proposed settlement
and your rights. You also can write to the Settlement Administrator at In re Whirlpool Corp. FrontLoading Washers Settlement, 1801 Market Street, Suite 660, Philadelphia, PA 19103, or call 1844-824-5781, to have a Claim Form mailed to you.
What is the class action about? Plaintiffs allege that some Whirlpool, Kenmore, and Maytag
front-loading washing machines fail to adequately self-clean themselves of laundry residue,
resulting in buildup of mold or mildew that can cause bad odors and ruined laundry.
What are my rights? The settlement class includes all persons who, while living in the United
States, bought, acquired or received as a gift a new front-loading washing machine of certain
models manufactured by Whirlpool between 2001 and 2010. You can visit
www.WasherSettlement.com to see a complete list of the washer models that are included in the
settlement. Whirlpool’s or Sears’ records show that you may be a member of the settlement class.
All members of the settlement class are eligible to receive a 5% cash rebate off the purchase of
certain new Whirlpool-manufactured washers and dryers. Further, members of the settlement class
who actually experienced persistent bad odors and/or mold growth problems inside their Washer
within five years after purchase are eligible to choose from one of three enhanced benefits: (1) a
$50 cash payment; (2) a 20% cash rebate off the purchase of certain new Whirlpool-manufactured
washers and dryers; or (3) a cash reimbursement, up to $500, for documented out-of-pocket costs
to service or replace your Class Washer due to persistent bad odors or mold growth problems. To
claim the cash reimbursement benefit, however, you must submit documentary proof of your outof-pocket expenses. To be eligible for any compensation, you must submit a properly completed
Claim Form, with any required documentary proof, to the Settlement Administrator online at
www.WasherSettlement.com or by mail postmarked no later than October 11, 2016. Class
members who do not meet the requirements in the Claim Form are not eligible for compensation.
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How to request exclusion from the class. If you do not wish to participate in this class action,
mail a written request for exclusion to the Settlement Administrator at the address above
postmarked no later than August 9, 2016, stating “Exclude me from the settlement class in In re
Whirlpool Corp. Front-Loading Washer Products Liability Litigation,” and include your name and
address. If you do not exclude yourself, you will lose your right to sue Whirlpool or Sears and
obtain any compensation from them other than through this settlement.
How to make objections. If you remain in the class, you can comment on or object to the proposed
settlement or Class Counsel’s fees by mailing a written objection to the U.S. District Court,
Northern District of Ohio, 801 West Superior Avenue, Cleveland, Ohio 44113. The fairness
hearing will be held at the Court on September 7, 2016, at 1:30 p.m. EST. You or your attorney
(if you choose to hire one) may appear at the hearing by mailing a notice and entry of appearance
to the Court. Objections must be mailed to the Court and postmarked no later than August 9,
2016, and entries of appearance postmarked by August 15, 2016.
Class Counsel’s attorney fees and contact information. If the settlement is approved, the
lawyers for Plaintiffs and the class (Class Counsel) will request an award of attorney fees not to
exceed $7,450,000 and reimbursement of costs not to exceed $7,300,000, to be paid by Whirlpool
separately from and in addition to the benefits to the Class. You can write to Class Counsel at:
Jonathan Selbin, Lieff, Cabraser, Heimann & Bernstein, LLP, 250 Hudson Street, 8th Floor, New
York, NY 10013-1413.
Si usted desea obtener una copie de este documento legal en Español, favor de visite la página
web www.WasherSettlement.com o escribe al Administrador de Reclamos: In re Whirlpool
Corp. Front-Loading Washers Settlement, 1801 Market Street, Suite 660, Philadelphia, PA
19103.
Do not contact the Court, Whirlpool, Sears, or any appliance retailer or dealer for
information about the settlement.
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Exhibit F
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Legal Notice
If you purchased, acquired, or received as a gift a new Whirlpool, Kenmore, or Maytag front-loading
washing machine manufactured between 2001 and 2010, you may be entitled to cash or other
compensation as part of a class action settlement.
A settlement has been reached with Whirlpool Corporation (“Whirlpool”) and Sears, Roebuck and Co. (“Sears”) (together, “Defendants”) in several
class action lawsuits claiming that certain front-loading washing machines manufactured between 2001 and 2010 fail to adequately self-clean
themselves of laundry residue, resulting in mold or mildew buildup that can cause bad odors and ruined laundry. Defendants deny they did anything
wrong. You can visit www.WasherSettlement.com to see a complete list of the washer models that are included in the settlement, referred to as the
“Class Washers.”
WHO IS INCLUDED? The settlement includes all residents of the United States and its territories who: (a) purchased a new Class Washer; (b)
acquired a new Class Washer as part of a purchase or remodel of a home; or (c) received a new Class Washer as a gift.
WHAT DOES THE SETTLEMENT PROVIDE? All members of the settlement class are eligible to receive a 5% cash rebate off the purchase of
certain new Whirlpool- manufactured washers and dryers. Further, members of the settlement class who experienced persistent (that is, more than
one time) bad odors and/or mold growth problems inside their Washers within five years after purchasing the Washer are eligible to instead make a
claim for one of three enhanced benefits: (a) a $50 cash payment; (b) a 20% cash rebate off the purchase of certain new Whirlpool-manufactured
washers or dryers; or (c) cash reimbursement, up to $500, for documented out-of-pocket costs to service or replace a Class Washer due to persistent
bad odors or mold growth problems. To be eligible for any benefit, you must submit a Claim Form to the Settlement Administrator online at
www.WasherSettlement.com or by mail to the Settlement Administrator’s address listed below postmarked no later than October 11, 2016. Class
members who do not meet the requirements in the Claim Form are not eligible for compensation.
IMPORTANT: Some Class Members are prequalified for settlement payments based on Whirlpool’s or Sears’ customer records. Prequalified class
members are automatically eligible to receive either a $50 cash payment or a 20% cash rebate. Prequalified class members may choose to
claim a cash reimbursement payment, up to $500, for documented out-of-pocket expenses to service or replace a Class Washer due to mold or
odor problems.
HOW DO YOU ASK FOR A PAYMENT OR REBATE IF YOU QUALIFY? Go to www.WasherSettlement.com and file a claim online or download,
print, complete, and mail a Claim Form to the Settlement Administrator. Claim Forms also are available by calling 1-844-824-5781. You must
complete and submit a Claim Form with any required documents by October 11, 2016.
YOUR OTHER OPTIONS: If you do nothing, your rights will be affected and you will not receive a settlement payment. If you do not want to be
legally bound by the settlement, you must exclude yourself from it. The deadline to exclude yourself is August 9, 2016. Unless you exclude yourself,
you will give up any right to sue Whirlpool or Sears for the legal and factual issues that this settlement resolves. If you exclude yourself, you cannot
get a payment from this settlement. If you stay in the settlement (i.e, do not exclude yourself), you may object to the settlement or Class Counsel’s
fees by August 9, 2016. More information can be found in the Frequently Asked Questions document and Settlement Agreement, which are available
at www.WasherSettlement.com.
THE COURT’S FAIRNESS HEARING: The U.S. District Court, Northern District of Ohio, located at 801 West Superior Avenue, Cleveland, Ohio
44113, will hold a hearing in this case (In re Whirlpool Corp. Front-Loading Washer Products Liability Litigation) on September 7, 2016, at 1:30 p.m.
EST in Courtroom 15B. At the fairness hearing the Court will decide whether to approve: (1) the settlement; (2) Class Counsel’s request for attorney
fees up to $7,450,000 and for reimbursement of litigation expenses up to $7,300,000; and (3) service awards of up to $4,000 to each of the Class
Representatives. If approved, these fees, expenses, and awards will be paid separately by Whirlpool and will not reduce the amount of money
available to Class Members. You may appear at the hearing, but you do not have to. You also may hire your own attorney, at your own expense, to
appear or speak for you at the hearing.
WANT MORE INFORMATION? Call, go to the website, or write to In re Whirlpool Corp. Front-Loading Washers Settlement, 1801 Market Street,
Suite 660, Philadelphia, PA 19103.
Si usted desea obtener una copie de este documento legal en Español, favor de visite la página web www.WasherSettlement.com o escribe
al Administrador de Reclamos: In re Whirlpool Corp. Front-Loading Washers Settlement, 1801 Market Street, Suite 660, Philadelphia, PA
19103.

1-844-824-5781

www.WasherSettlement.com
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SHARAPOVA: WORLD-CLASS CHEATER

Well-deserved
suspension casts
pall on her career
Christine Brennan

cbrennan@usatoday.com
USA TODAY Sports

If this is it for 29-year-old Maria Sharapova, and it certainly
could be, it’s such an inglorious
ending.
It’s also a well-deserved one.
When one of the world’s iconic
athletes willfully disregards repeated email warnings that a
drug she has been taking for 10
years is being banned, and continues to use it after the ban, and
hides the fact that she is taking it
from her doctors, there’s only one
word for that kind of behavior:
cheating.
The International Tennis Federation suspended Sharapova for
two years Wednesday for testing
positive twice in 2016 for the
banned substance meldonium.
She immediately said she will appeal the decision to the Court of
Arbitration for Sport, hoping to
lessen her suspension.
We’ll see how that goes, but either way, she will not be able to
represent Russia at August’s
Olympic Games in Rio and likely

will miss the rest of the 2016
Grand Slam season as well. Her
ban is retroactive to the 2016
Australian Open, where she first
was caught using the drug, so she
would be allowed to return after
the 2018 Australian Open, when
she will be approaching her 31st
birthday.
Since her last Grand Slam victory came in the 2014 French
Open, and since she hasn’t played
since a quarterfinal loss to Serena
Williams at the Australian Open,
and since she has dropped to
26th in the world rankings, it’s
entirely possible we have seen the
last of Sharapova as an elite tennis player.
Meldonium is a drug used to
treat angina and heart failure in
real life but one that also has the
wonderful side effect of increasing an athlete’s endurance. It was
unknown to almost all of us outside of Russia until this spring. As
we’ve learned more about it, it’s
clear there are real questions
about how long it stays in an athlete’s system. Could an athlete
have taken it in 2015 when it
wasn’t on the banned list and still
tested positive in 2016 when it
was?
This is a valid point, but it in
no way pertains to Sharapova’s
case. She admitted to taking the
drug in 2016, using the utterly inexcusable defense that she hadn’t
opened the emails all elite athletes routinely receive with updates about banned substances,

Ban might prove
to be career ender
Evert doesn’t foresee Sharapova coming back
Nick McCarvel

@NickMcCarvel
Special for USA TODAY Sports

Can Maria Sharapova come
back from this? Tennis insiders
are unsure.
Sharapova was issued a twoyear ban by the International
Tennis Federation on Wednesday
for using the banned drug meldonium. The suspension is backdated to January, meaning Sharapova, who said she will appeal, is
out until January 2018.
She’ll be nearing her 31st birthday by then, and she’s a player
who has dealt with myriad injuries in her career.
Chris Evert, the former world
No. 1 and now an ESPN commentator, thinks this is the end for
Maria.
“I don’t think she can do a
two-year ban. I don’t think she
can come back,” Evert told USA
TODAY Sports in an interview.
“The players are only getting better. The workload, the training is
only harder. She has been on tour
for 15 years. You just wonder.
“I would be surprised to see
her come back.”
But Evert’s ESPN colleague,
Pam Shriver, a former world No. 1
in doubles, sees the time off as
most important for Sharapova in
a sport that continues to get
older.
“I think a lot depends on how
she spends that year and a half,”
Shriver said in a phone interview.
“She is going to be 30 when the
suspension is over. If you think of
all the tennis players playing
great tennis from 30 to 35, it’s an
era of tennis when you’re still in
your prime at that age. A twoyear absence is devastating in so
many ways for Maria, but what I
want to know is how they are going to spend that time. Is she going to compete in tennis events
outside of this jurisdiction?”
Lindsay Davenport, a former
world No. 1 and Tennis Channel
contributor, said she sees the ban
as fair because of Sharapova’s lack
of transparency. Players are
asked to submit forms listing
what drugs they are taking.
“To me, her declaration forms
would be huge in her innocence
and intent,” Davenport wrote in
an email. “As a former player who
has filled out those forms many
times, it clearly asks for everything that you put in your body,
from Advil to vitamins to birth
control to you name it. The fact
that she never once wrote it down
even though she tested positive
multiple times in 2015 and twice
in 2016 is very incriminating to
me.”
Davenport sees a comeback for
Sharapova hinging on the length
of ban: Should it be reduced,
there is a chance.
“If the two years stands, I don’t
think she will come back,” Davenport said.

PETER PARKS, AFP/GETTY IMAGES

Maria Sharapova hasn’t
played since the Australian
Open in January.

Sharapova released a statement Wednesday that her team
plans to appeal to the Court of
Arbitration for Sport.
Professor Dionne Koller, director of the Center for Sport and
the Law at the University of Baltimore, told USA TODAY Sports
the two-year ban is typical in
these types of cases and a reduced sentence was unlikely for
Sharapova.
“It’s tough to say,” Koller said.
“The reason why I would say she
doesn’t have a great deal of
chance to have it reduced is because she didn’t have any great
reason for taking the drug. She
tried to argue that is was for therapeutic use or that she should get
exempted, and that didn’t hold up
with the panel. She did not fall in
the meldonium grace period that
WADA gave; the drug was found
in her in a remarkable level.”
Evert is shocked that Sharapova did not check the updated
banned list Jan. 1 to learn that
meldonium had been added.
“She is one of the most organized professionals out there,”
Evert said. “To not even check the
drugs that … I’m speechless. This
is a woman who is all about control both on and off the court. I
don’t get it. It’s a tough way to go
out for her.”
Shriver said Sharapova, who is
known for her meticulous planning, needs to use that skill if she
wants to make a comeback.
“Sharapova at age 85 will be
competitive; she has it in her
DNA,” Shriver said. “This offers
her a total rest and ability to recover in ways that she hasn’t before. When you’re competing,
even in your time off you always
feel pressure, you feel that you’re
under the gun. If I was her camp
— and they have failed her miserably in so many ways — they need
a smart plan of attack.”
Regardless of a comeback,
Evert said this suspension will
follow Sharapova for the rest of
her career.
“I’m afraid it will,” Evert said.
“That will be her introduction:
the five-time Grand Slam champion that tested positive. It’s really sad in a way, but it happened,
and she can’t change it.”

JAYNE KAMIN-ONCEA, USA TODAY SPORTS

The International Tennis Federation said Maria Sharapova’s
meldonium use was intended to boost her energy levels.
including urgent and repeated
warnings about meldonium in
late 2015.
What’s more, the notion that
she needed meldonium for legitimate health reasons is seriously
in doubt. An independent threeperson ITF tribunal hearing her
case determined that Sharapova

went to great lengths to keep her
meldonium use a secret. In 2013,
she actually stopped seeing the
doctor who prescribed it for her,
then failed to tell her new doctors
that she was still taking it.
Her story has been that she
needed the drug to treat a magnesium deficiency, an irregular elec-

NOTICES
LEGAL NOTICE
IN THE UNITED STATES BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE
) Chapter 11
In re:
HANCOCK FABRICS, ) Case No.
) 16-10296 (BLS)
INC., et al.,
Debtors. ) Jointly Administered
NOTICE OF DEADLINE FOR THE
FILING OF PROOFS OF CLAIM
(GENERAL BAR DATE IS
JULY 11, 2016 AT 5:00 P.M. EDT)
PLEASE TAKE NOTICE OF THE FOLLOWING:
1. On February 2, 2016, Hancock Fabrics, Inc.
and its affiliated debtors and debtors in possession
(collectively, the “Debtors”) each filed a voluntary
petition for relief under chapter 11 of title 11 of the
United States Code (the “Bankruptcy Code”) in
the United States Bankruptcy Court for the District
of Delaware (the “Court”). Set forth below are the
name,federaltaxidentification number,andthe case
number for each of the Debtors:DEBTOR,EIN,CASE
NO.: Hancock Fabrics, Inc., 64-0740905, 16-10296;
Hancock Fabrics, LLC, 26-0029837, 16-10297;
Hancock Fabrics of MI, Inc., 64-0585878, 16-10298;
hancockfabrics.com, Inc., 26-0029698, 16-10299;
HF Enterprises, Inc., 52-2077249, 16-10300; HF
Merchandising, Inc., 64-0888522, 16-10301; HF
Resources,Inc.,52-2069563,16-10302.
2. On May 24,2016,the Court entered an order
[D.I. 659] (the“Bar Date Order”) establishing certain deadlines for the filing of proofs of claim in the
Debtors’chapter11cases.
3. Pursuant to the Bar Date Order, all persons,
entities, and governmental units who have a claim
or potential claim against any of the Debtors that
arose before February 2, 2016, no matter how
remote or contingent such right to payment or
equitable remedy may be,MUST FILE A PROOF OF
CLAIM on or before July 11, 2016 at 5:00 p.m.
(prevailing Eastern Time) for general creditors
(the “General Bar Date”) and August 1, 2016
at 5:00 p.m. (prevailing Eastern Time) for
governmental units (the“Governmental Unit Bar
Date” and together with the General Bar Date, the
“Bar Dates”),by sending an original proof of claim
to Kurtzman Carson Consultants LLC (“KCC”) either
(a) electronically via the interface available on KCC’s
website at https://www.kccllc.net/hancockfabrics
or (b) by regular mail,overnight mail,courier service,
hand delivery, or in person to Hancock Fabrics, Inc.
Claims Processing Center c/o Kurtzman Carson
Consultants LLC, 2335 Alaska Ave., El Segundo, CA
90245,so that it is actually received no later than
5:00 p.m.(prevailingEasternTime)on theapplicable
Bar Date. Proofs of claim sent by facsimile or
e-mailwillnotbeaccepted.
4. ANY PERSON OR ENTITY (EXCEPT A
PERSON OR ENTITY WHO IS EXCUSED BY THE
TERMS OF THE BAR DATE ORDER) WHO FAILS
TO FILE A PROOF OF CLAIM ON OR BEFORE THE
APPLICABLE BAR DATE IN ACCORDANCE WITH
THE INSTRUCTIONS ABOVE WILL BE FOREVER
BARRED AND ESTOPPED FROM VOTING ON,
OR RECEIVING DISTRIBUTIONS UNDER, ANY
PLAN OR PLANS OF REORGANIZATION OR
LIQUIDATIONINTHECHAPTER11CASES.
5. Proof of claim forms and a copy of the
Bar Date Order may be obtained by visiting KCC’s
website at https://www.kccllc.net/hancockfabrics
or by contacting KCC at Hancock Fabrics, Inc.
Claims Processing Center c/o Kurtzman Carson
Consultants LLC, 2335 Alaska Ave., El Segundo, CA
90245, emailing hancockfabricsinfo@kccllc.com, or
by telephone at (866) 967-0494 or, if calling from
outside the United States or Canada, at (310) 7512694.KCC cannot advise you how to file,or whether
youshouldfile,aproofofclaim.
Dated: June9,2016,Wilmington,Delaware
RICHARDS, LAYTON & FINGER, P.A., Mark D.
Collins, Michael J. Merchant, Rachel L. Biblo, Brett
M. Haywood, One Rodney Square, 920 North King
Street,Wilmington,DE 19801,Telephone:(302) 6517700, Facsimile: (302) 651-7701 -and- O’MELVENY
& MYERS LLP, Stephen H. Warren, Karen Rinehart,
400 South Hope Street,Los Angeles,CA 90071-2899,
Telephone: (213) 430-6000, Facsimile: (213) 4306407 -and- JenniferTaylor,Two Embarcadero Center,
28th Floor,San Francisco,CA 94111,Telephone:(415)
984-8900, Facsimile: (415) 984-8701, Attorneys for
theDebtorsandDebtorsinPossession
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trocardiograph and a family
history of diabetes. If that was the
case, why keep all that information from your doctors for three
years?
As the ITF report damningly
noted, “Whatever the position
may have been in 2006, there was
in 2016 no diagnosis and no therapeutic advice supporting the
continuing use of (meldonium). If
she had believed that there was a
continuing medical need to use
(meldonium) then she would
have consulted a medical practitioner.
“The manner of its use, on
match days and when undertaking intensive training, is only
consistent with an intention to
boost her energy levels. It may be
that she genuinely believed that
(meldonium) had some general
beneficial effect on her health but
the manner in which the medication was taken, its concealment
from the anti-doping authorities,
her failure to disclose it even to
her own team and the lack of any
medical justification must inevitably lead to the conclusion that
she took (meldonium) for the
purpose of enhancing her performance.”
Maria Sharapova, five-time
Grand Slam champion. And now,
sadly, world-class cheater.
FOLLOW COLUMNIST
CHRISTINE BRENNAN

@cbrennansports to keep up with
the latest sports issues.

LEGAL NOTICE
Legal Notice

If you purchased, acquired, or received as a gift a new Whirlpool, Kenmore, or
Maytag front-loading washing machine manufactured between 2001 and 2010, you
may be entitled to cash or other compensation as part of a class action settlement.

A settlement has been reached with Whirlpool Corporation (“Whirlpool”) and Sears, Roebuck
and Co. (“Sears”) (together, “Defendants”) in several class action lawsuits claiming that certain
front-loading washing machines manufactured between 2001 and 2010 fail to adequately
self-clean themselves of laundry residue, resulting in mold or mildew buildup that can cause
bad odors and ruined laundry. Defendants deny they did anything wrong. You can visit www.
WasherSettlement.com to see a complete list of the washer models that are included in the
settlement, referred to as the “Class Washers.”
WHO IS INCLUDED? The settlement includes all residents of the United States and its
territories who: (a) purchased a new Class Washer; (b) acquired a new Class Washer as part
of a purchase or remodel of a home; or (c) received a new Class Washer as a gift.

WHAT DOES THE SETTLEMENT PROVIDE? All members of the settlement class are
eligible to receive a 5% cash rebate off the purchase of certain new Whirlpool- manufactured
washers and dryers. Further, members of the settlement class who experienced persistent
(that is, more than one time) bad odors and/or mold growth problems inside their Washers
within five years after purchasing the Washer are eligible to instead make a claim for one of
three enhanced benefits: (a) a $50 cash payment; (b) a 20% cash rebate off the purchase
of certain new Whirlpool-manufactured washers or dryers; or (c) cash reimbursement, up
to $500, for documented out-of-pocket costs to service or replace a Class Washer due to
persistent bad odors or mold growth problems. To be eligible for any benefit, you must submit
a Claim Form to the Settlement Administrator online at www.WasherSettlement.com or by
mail to the Settlement Administrator’s address listed below postmarked no later than October
11, 2016. Class members who do not meet the requirements in the Claim Form are not
eligible for compensation.
IMPORTANT: Some Class Members are prequalified for settlement payments based on
Whirlpool’s or Sears’ customer records. Prequalified class members are automatically eligible
to receive either a $50 cash payment or a 20% cash rebate. Prequalified class members may
choose to claim a cash reimbursement payment, up to $500, for documented out-of-pocket
expenses to service or replace a Class Washer due to mold or odor problems.

HOW DO YOU ASK FOR A PAYMENT OR REBATE IF YOU QUALIFY? Go to www.
WasherSettlement.com and file a claim online or download, print, complete, and mail a Claim
Form to the Settlement Administrator. Claim Forms also are available by calling 1-844-8245781. You must complete and submit a Claim Form with any required documents by October
11, 2016.
YOUR OTHER OPTIONS: If you do nothing, your rights will be affected and you will not
receive a settlement payment. If you do not want to be legally bound by the settlement, you
must exclude yourself from it. The deadline to exclude yourself is August 9, 2016. Unless you
exclude yourself, you will give up any right to sue Whirlpool or Sears for the legal and factual
issues that this settlement resolves. If you exclude yourself, you cannot get a payment from
this settlement. If you stay in the settlement (i.e, do not exclude yourself), you may object to
the settlement or Class Counsel’s fees by August 9, 2016. More information can be found in
the Frequently Asked Questions document and Settlement Agreement, which are available
at www.WasherSettlement.com.

THE COURT’S FAIRNESS HEARING: The U.S. District Court, Northern District of Ohio,
located at 801 West Superior Avenue, Cleveland, Ohio 44113, will hold a hearing in this case
(In re Whirlpool Corp. Front-Loading Washer Products Liability Litigation) on September 7,
2016, at 1:30 p.m. EST in Courtroom 15B. At the fairness hearing the Court will decide
whether to approve: (1) the settlement; (2) Class Counsel’s request for attorney fees up to
$7,450,000 and for reimbursement of litigation expenses up to $7,300,000; and (3) service
awards of up to $4,000 to each of the Class Representatives. If approved, these fees,
expenses, and awards will be paid separately by Whirlpool and will not reduce the amount
of money available to Class Members. You may appear at the hearing, but you do not have
to. You also may hire your own attorney, at your own expense, to appear or speak for you at
the hearing.
WANT MORE INFORMATION? Call, go to the website, or write to In re Whirlpool Corp.
Front-Loading Washers Settlement, 1801 Market Street, Suite 660, Philadelphia, PA 19103.
Si usted desea obtener una copie de este documento legal en Español, favor de visite
la página web www.WasherSettlement.com o escribe al Administrador de Reclamos:
In re Whirlpool Corp. Front-Loading Washers Settlement, 1801 Market Street, Suite
660, Philadelphia, PA 19103.

1-844-824-5781

www.WasherSettlement.com

Advertise in USA TODAY!

(800) 397-0070
sales@russelljohns.com
Place your advertisement in USA TODAY’s Marketplace
Classified section today!
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Whirlpool, Kenmore & Maytag Front Load Washing
Machine Class Action Litigation Settlement
Claim Form Instructions – GENERIC CLAIM FORM

WPL-GN
Instructions

Instructions for Completing the Enclosed Claim Form
If you believe you are a Class Member in a settlement involving alleged mold and/or odor problems (defined further at
www.WasherSettlement.com) related to certain Whirlpool, Kenmore, and Maytag brand front-loading washing machines
manufactured by Whirlpool between 2001 and 2010 (“Class Washers”) and you wish to apply for a settlement benefit, you must
complete this Claim Form.
WEB:

Visit the Settlement website at: www.WasherSettlement.com and submit your claim online.

MAIL:

Whirlpool Front- Loading Washer Products Liability Litigation
Class Action Administrator
1801 Market Street, Suite 660
Philadelphia, PA 19103

If you submit your claim form online, you must do so on or before October 11, 2016. If you are mailing your claim form, firstclass United States Mail, it must be post-marked no later than October 11, 2016.
If you are deemed to be a Class member who has submitted a valid claim, you may be eligible to make a claim for ONE of the
following benefits:
1. If you did not experience persistent bad odors and/or mold growth problems inside your Washer, you are eligible
for a 5% rebate off the purchase of a new Whirlpool manufactured washer, dryer, or washer and dryer pair.
2. If you experienced bad odors and/or mold growth problems inside your Washer, you are eligible for one of the
following benefits:


Cash payment of $50; OR



20% cash rebate on the purchase of a new Whirlpool-manufactured washing machine or dryer;

OR
3. If you experienced persistent (more than one time) bad odors and/or mold growth problems inside your Washer and
you also incurred documented out-of-pocket expenses to service and/or replace your Class Washer due to odor or
mold problems, you are eligible to choose reimbursement of up to $500 of documented out-of-pocket expenses
incurred to service or replace a Class Washer due to persistent bad odors and/or mold growth problems.
YOU MAY ONLY SELECT ONE OF THESE BENEFITS.
If you wish to select # 1 OR # 2:
If you wish to select the 5% rebate because you bought or acquired a new Class Washer but did not experience persistent bad odors
and/or mold growth problems, or if you wish to submit a claim for a $50 cash payment or a 20% cash rebate because you experienced
persistent bad odors and/or mold growth problems, you only need to complete PART ONE of the Claim Form (pages 3 and 4) and
no documentation is required with your claim (do not complete or return PART TWO).
If you wish to select # 3:
If you wish to submit a claim for reimbursement of documented out-of-pocket expenses to service or replace a Class Washer due to
persistent (more than one time) bad odors and/or mold growth problems inside your Washer, you must (1) complete this entire Claim
Form (pages 3 through 6); and (2) be sure to attach copies of all documents required by PART TWO.
If you have more than one Class Washer for which you are making a claim pursuant to the Settlement, please complete a separate
Claim Form for each Washer.
If you have questions about this form, please visit the website at www.WasherSettlement.com, or contact the Claims Administrator
via email: info@WasherSettlement.com or toll-free at 1-844-824-5781.
Your claim must be submitted online or postmarked no later than October 11, 2016.
1
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CLAIM FORM REMINDER CHECKLIST
Before submitting this Claim Form, please make sure you:

1. Complete all fields in Part One, Section A (Name and Contact Information) of this Claim Form.
2. Provide the Model Number and Serial Number of your Washer and answer all of the questions in the Washer information
section.

3. In Part One, Section C, select only one settlement compensation option (a 5% rebate OR a $50 check, OR a 20% rebate,
OR Reimbursement of expenses).

4. If you select the 5% rebate, the $50 Check or the 20% Rebate, you should only complete PART ONE of the Claim Form
(pages 3 & 4).

5. If you select the Reimbursement of Expenses option, you must complete this entire Claim Form, including PART ONE and
PART TWO (pages 3 through 6) and attach documentation to prove the service and/or replacement expenses you incurred.

6. YOU MUST sign the Certification section at the end of PART ONE (bottom of page 4).
7. If you have selected the Reimbursement of Out-of-Pocket settlement benefit, sign the Certification at the end of PART ONE
(bottom of page 4) AND sign the Certification at the end of PART TWO (bottom of page 6).

Please keep a copy of your Claim Form for your records.

2
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Your claim must
be postmarked by:
October 11, 2016

Whirlpool, Kenmore & Maytag Front Load Washing
Machine Class Action Litigation Settlement
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PART ONE

Claim Form PART ONE
SECTION A: NAME AND CONTACT INFORMATION - GENERIC CLAIM FORM

Provide your name and contact information below. It is your responsibility to notify the Claims Administrator of any changes to your
contact information after the submission of your Claim Form.

First Name

Last Name

Street Address

City
Please enter your Claim #

State

Zip Code

and Confirmation Code

if you received a Notice by mail or email.

SECTION B: INFORMATION ABOUT YOUR FRONT-LOADING CLASS WASHER
Purchase Date:

Provide the Model # of Class Washer

Provide the Serial # of Class Washer

MONTH

YEAR

Note: To locate the model and serial #, open the door to your washing machine and look for the serial tag label
immediately above the opening where you load the Washer.
1.

Are you a resident of the United States or its territories who purchased, received as a gift, or acquired
as part of the purchase or remodeling of a home, a new Class Washer (i.e., a Whirlpool, Kenmore, or
Maytag washer with a model and serial number listed as eligible for settlement benefits on
www.WasherSettlement.com)? Note: To locate the model and serial numbers, open the door to your
washing machine and look for the serial tag label immediately above the opening where you load the
Washer. (If you answered No to this question, STOP, you are not entitled to any compensation

Question 1:
Yes

No

or benefit under this Settlement unless you own another Class Washer.)
Question 2:
2.

Was your front-loading Class Washer for personal/household use?
Yes

3.

Have you previously received from Whirlpool or Sears either a full refund of the purchase price
that you paid for your Class Washer or a free exchange of your Washer for a new washing
machine of any model?

No
Question 3:

Yes

No
Question 4:

4.

Have you previously received from Whirlpool or Sears any form of compensation or customersatisfaction benefit for problems with your Class Washer (for example, a free gift card, a cash
payment, a partial refund of the Washer’s purchase price, a gift of a new product, a discount off
the regular price of a new washing machine or any other product that you redeemed)?

3

Yes

No

If yes, provide the dollar
amount of the benefit:
$_________________
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5.

6.

7.

Within five years after purchasing your Class Washer, did you experience persistent (more than one
time) bad odors and/or mold growth problems inside your Washer and take steps to remedy the problem,
such as using a washing machine cleaner, taking other steps to clean your Washer to remove bad odors
or mold, or contacting a servicer for advice or a repair?
If you answered “NO” to Question 5, you are eligible to make a claim for a 5% rebate off the purchase
of a new Whirlpool-manufactured washer, dryer, or washer and dryer pair. Please check the “Yes” box
for Question 6 to confirm that you elect to receive the 5% Rebate, then proceed to Section D to sign
and complete your claim.
If you answered “YES” to Question 5, please check the “No” box for question 6, and proceed to
Question 7 below to sign and date the Attestation.
ATTESTATION: I attest under oath that within five years after purchasing my Class Washer, I
experienced persistent (that is, more than one time) bad odors and/or mold growth problems inside my
Class Washer, and that I took steps to remedy the problem, such as using a washing machine cleaner,
taking other steps to clean my Class Washer to remove bad odors or mold, or contacting a third-party
servicer for advice or a repair.
_________________________________________
Signature

_____________________
Date

Question 5:
Yes

No
Question 6:

Yes

No

After Signing to the
left, PROCEED TO
SECTION C TO MAKE
YOUR BENEFIT
SELECTION

SECTION C: SETTLEMENT BENEFIT SELECTION FOR CLAIMANTS WHO EXPERIENCED BAD ODORS
AND/OR MOLD GROWTH PROBLEMS INSIDE THEIR CLASS WASHER
Select which settlement compensation you would like to receive if your claim is deemed eligible for payment (Select one):
(1)

$50 Cash Payment In the form of a check.
OR

(2)

20% Rebate
Certificate

Toward the purchase of a new eligible Whirlpool-manufactured washer or dryer (see Class Notice
or visit website at www.WasherSettlement.com for details and restrictions)

OR
(3)

Reimbursement Up to $500 for documented out-of-pocket expenses incurred to service or replace a Class Washer due
of Out-of-Pocket to persistent (more than one time) bad odors or mold growth problems inside your Washer. You must
Expenses
complete Part Two of this Claim Form (pages 4-6) and provide documentary proof of your expenses.

If you would like your check emailed to you to digitally deposit or for you to print and deposit, or your rebate certificate
emailed to you, please provide your email address here:

SECTION D: CERTIFICATION STATEMENT
CERTIFICATION STATEMENT (Please note that you will not be eligible to receive any settlement benefit unless you sign
and date this statement): I affirm that all information provided in Part One of this Claim Form is true and accurate.

Signature

Date

Phone Number

Print Name

E-Mail Address

IF YOU SELECTED # 1 OR # 2 AS YOUR SETTLEMENT BENEFIT IN SECTION C ABOVE, STOP HERE AND SUBMIT ONLY
PAGES 3 AND 4 OF THIS CLAIM FORM.
PROCEED TO PART TWO ON THE NEXT PAGE ONLY IF YOU SELECTED SETTLEMENT BENEFIT # 3 IN SECTION C
ABOVE FOR REIMBURSEMENT OF OUT-OF-POCKET-EXPENSES.
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REIMBURSEMENT
OF
EXPENSES FORM

Whirlpool, Kenmore & Maytag Front Load Washing
Machine Class Action Litigation Settlement
Claim Form PART TWO
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PART TWO

PART TWO – REQUEST FOR REIMBURSEMENT OF OUT-OF-POCKET EXPENSES

Please complete and return Part Two in addition to Part One if you are seeking reimbursement
for documented out-of-pocket expenses you incurred to service or replace your Class
Washer due to persistent (more than one time) bad odors and/or mold growth problems.
Otherwise, complete Part One only.
If you are eligible for and wish to make a claim for a cash reimbursement payment for out-of-pocket expenses incurred to service or
replace your Class Washer due to persistent bad odors and/or mold growth problems inside your Washer, you must complete this
Part Two of the Claim Form and Whirlpool will reimburse you up to $500 of your documented out-of-pocket expenses incurred for
service, replacement, or a combination of the two.

SERVICE EXPENSES

Question 1:
1.

2.

Before December 31, 2015, did you incur out-of-pocket expenses to service your Class Washer
due to persistent (more than one time) bad odors and/or mold growth problems inside your
Washer?
Do you have documentation showing the amount of expenses you incurred to service your Washer
due to persistent bad odors and/or mold growth problems? Examples of sufficient documentation
for Question 2 include, but are not limited to, checks, credit card statements, service tickets and
records, and receipts that show the amount spent on Affresh or other Washer cleaners, and other
service expenses incurred due to persistent bad odors and/or mold growth problems. To be eligible
for reimbursement, your first documented service call, complaint, or problem with mold or
odor must have occurred within 5 years after purchase and you must provide copies of your
documentary proof to the Settlement Administrator with your Claim Form.

Yes

No

Question 2:
Yes

No

Question 3:
3.

What was the total amount of the documented expenses you incurred before December 31, 2015
to service your Class Washer due to persistent bad odors and/or mold growth problems?

$________________

If you answered “NO” to Questions 1 or 2 above, you are not entitled to any cash reimbursement payment for service expenses.
You may, however, be entitled to reimbursement for replacement expenses. Please move on to Questions 4-8.
If you answered “YES” to each of Questions 1 and 2 and have answered Question 3, you are entitled to a cash reimbursement
payment up to $500 if you provide acceptable copies of your documentary proof of Washer service. Please move on to Questions
4-8. You may be entitled to additional compensation, up to the $500 maximum under this Part Two, if you also replaced your Class
Washer due to persistent bad odors and/or mold problems.

REPLACEMENT EXPENSES

5
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Question 4:
4.

Before December 31, 2015, did you incur out-of-pocket expenses to replace your Class Washer
due to persistent bad odors and/or mold growth problems inside your Washer?

Yes

No
Question 5:

5.

6.

7.

Do you have documentation showing amount of expenses you incurred to replace your Washer
due to persistent bad odors and/or mold growth problems? Examples of sufficient documentation
for Question 5 include, but are not limited to, checks, credit card statements, sales receipts, or
installation records that show the amount you paid to replace your Washer due to mold and odor
problems. To be eligible for reimbursement, you must provide copies of your documentary
proof to the Settlement Administrator with your Claim Form.
Before you replaced your Class Washer, did you have or make at least three service calls or
complaints—including, for example, service calls, complaints to Whirlpool or Sears, or a receipt
for purchase of washing machine cleaner—regarding mold or odor problems?
If you answered “YES” to Question 6, do you have documentation showing at least three service
calls or complaints about mold and odor problems? Examples of sufficient documentation for
Question 7 include, but are not limited to, checks, credit card statements, service tickets and
records, complaint records, or receipts for purchase of washing machine cleaner that show three or
more service calls or complaints about mold or odor problems. To be eligible for reimbursement,
your first documented service call, complaint, or problem with mold or odor must have
occurred within 5 years after purchase and you must provide copies of your documentary
proof to the Settlement Administrator with your Claim Form.

Yes

No

Question 6:
Yes

No

Question 7:
Yes

No

Question 8:
8.

What was the total amount of the documented expenses you incurred to replace your Class
Washer due to persistent bad odors and/or mold growth problems?

$________________

If you answered “NO” to any of Questions 4-7 above, you are not entitled to any cash reimbursement payment for replacing your
Class Washer.
If you have answered “YES” to each of Questions 4-7 and have answered Question 8, you are entitled to a cash reimbursement
payment of up to $500 if you provide acceptable copies of your documentary proof of replacement. If you also answered “YES” to
each of Questions 1-2 and have answered Question 3, your total reimbursement under this Part Two will not exceed $500.
Please include with this Claim Form a copy of your documentary proof, sign and date the Certification Statement below, and either
email (at info@washersettlement.com) or mail to the Settlement Administrator both Parts One and Two of this Claim Form and
copies of all documentary proof required in Part One and this Part Two. Alternatively, you may complete your Claim Form online at
www.WasherSettlement.com and upload any supporting documentation. Please keep your original documentary proof, and send only
copies to the Settlement Administrator.

CERTIFICATION STATEMENT
CERTIFICATION STATEMENT (Please note that you will not be eligible to receive any settlement benefit unless you sign
and date this statement): I affirm that all information provided in Part One and Part Two of this Claim Form is true and accurate.

Signature

Date

Print Name
6
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UNITED STATES DISTRICT COURT, NORTHERN DISTRICT OF OHIO
Si usted desea obtener una copie de este documento legal en Español, favor de visite la página web www.WasherSettlement.com o
escribe al Administrador de Reclamos: In re Whirlpool Corp. Front-Loading Washers Settlement, 1801 Market Street, Suite 660,
Philadelphia, PA 19103.

If you purchased or owned a front-loading washing
machine manufactured by Whirlpool, you may be
entitled to cash or other compensation
from a class action settlement.
Includes the following brands: Maytag, Kenmore, and Whirlpool
A federal court authorized this Notice. This is not a solicitation from a lawyer.


A Settlement has been reached in several class action lawsuits against Whirlpool Corp. (“Whirlpool”) and
Sears, Roebuck and Co. (“Sears”) (together, the “Defendants”) regarding certain front-loading washing
machines manufactured between 2001 and 2010.



If you are included in the Settlement, you may qualify for one of a variety of benefits including a cash
payment, a rebate on the purchase of a new washing machine or dryer, or reimbursement for out-of-pocket
expenses incurred due to past mold or odor problems in your washing machine.



Your legal rights are affected whether you act or don’t act. Read this notice carefully.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT
SUBMIT A CLAIM FORM
Deadline: October 11,
2016
EXCLUDE YOURSELF
Deadline: August 9,
2016

The only way to get a cash payment, a rebate for the purchase of a new washing
machine or dryer, or reimbursement for the repair or replacement of a washing
machine with mold or odor problems.
This is the only option that allows you to ever be part of another lawsuit against
the Defendants about the legal claims resolved by this Settlement. If you exclude
yourself from this Settlement, you will not be entitled to any of the benefits from
this Settlement.

OBJECT
Deadline: August 9,
2016
ATTEND THE HEARING
September 7, 2016 at
1:30 p.m. EST
DO NOTHING

The only way to tell the Court that you are unhappy with something about the
Settlement.

Ask to speak in Court about the fairness of the Settlement.

If you do nothing, you will not receive a cash payment, new washer or dryer rebate,
or reimbursement for repair or replacement expenses, and you will give up your
right to ever be part of another lawsuit against Defendants about the legal claims
resolved by this Settlement.



These rights and options are explained in this Notice.



The Court in charge of this case still has to decide whether to approve the Settlement. Benefits will be
issued if you submit a valid claim, the Court approves the Settlement, and after any appeals are resolved.
Please be patient.

QUESTIONS? CALL 1-844-824-5781 OR GO TO WWW.WASHERSETTLEMENT.COM

Case:
Case:1:08-wp-65000-CAB
1:08-wp-65000-CABDoc
Doc#:#:640-10
573-9 Filed: 06/27/16
08/25/16 9
85ofof15.
91.PageID
PageID#:#:44359
46115

BASIC INFORMATION
1. Why was this notice issued?
A federal court authorized this notice because you have a right to know about the proposed Settlement and about
all of your options, before it decides whether to approve the Settlement. This notice explains the lawsuits, the
Settlement, your legal rights, what benefits are available, and who may qualify for them.
Judge Christopher A. Boyko of the United States District Court, Northern District of Ohio is overseeing the
Settlement. The cases are known as In re Whirlpool Corp. Front-Loading Washer Products Liability Litigation, Case
No. 1:08-WP-65000 (MDL 2001); and In re Sears, Roebuck and Co. Front-Loading Washer Products Liability
Litigation, Case Nos. 06-CV-7023, 07-CV-0412, and 08-CV-1832. The people who sued are called the “Plaintiffs”
and the companies they sued, Whirlpool and Sears, are called the “Defendants.”

2. Why did I receive this notice?
If you received a notice by mail or email, the Defendants’ records indicate you may have purchased or owned a
certain Whirlpool, Maytag or Kenmore front-loading washing machine that was manufactured by Whirlpool between
2001 and 2010. These specific washing machines are referred to as the “Class Washers” throughout this notice.

3. What are the lawsuits about?
The lawsuits claim that the Class Washers fail to self-clean and tend to accumulate bacteria and mold, resulting in
bad odors and ruined laundry. The lawsuits further claim that the Defendants breached warranties, were negligent,
and violated various state consumer protection statutes in connection with the manufacture and sale of the Class
Washers.
Defendants deny there is any defect in the Class Washers. Defendants also deny they violated any law or engaged
in any wrongdoing.
The Settlement does not include personal injury or property damage claims other than for damage to the
Class Washer itself. The Settlement does not release any of these claims.

4. Why is this a class action?
In a class action, one or more people called “Class Representatives” sue for all people who have similar claims.
Together, these people are called a “Settlement Class” or “Class Members.” One court resolves the legal issues for
all Class Members, except for those who exclude themselves from the Settlement Class.

5. Why is there a Settlement?
The Court did not decide which side was right or whether the Class Washers are defective. Instead, both
sides agreed to a Settlement to avoid the costs and risks of further litigation and provide benefits to Class Members.
The Settlement does not mean that a Court found that Defendants broke any laws or did anything wrong. In fact, in
the fall of 2014, the parties held a trial on some of the claims in the lawsuits and the jury found in Whirlpool’s favor.
The Class Representatives and the lawyers representing them (called “Class Counsel”) believe that the Settlement
is in the best interests of all Class Members.

THE SETTLEMENT CLASS—WHO IS INCLUDED
QUESTIONS? CALL 1-844-824-5781 OR GO TO WWW.WASHERSETTLEMENT.COM
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6. Who is included in the Settlement?
The Settlement Class includes all residents of the United States and its territories who either: (a) purchased a new
Class Washer; (b) acquired a Class Washer as part of the purchase or remodel of a home; or (c), received a new
Class Washer as a gift.

7. How do I know if I am a Class Member?
To determine if you are a Class Member, you need to verify that your Class Washer model number and serial
number is included in the Settlement. Using the model number and serial number, you can verify whether you are
included by comparing your information to a list of qualifying Class Washers available at the Settlement
Administrator’s website, www.WasherSettlement.com.

8. Who isn’t included in the Settlement Class?
The following are not included in the Settlement Class: (1) officers, directors, and employees of Defendants and
their parents and subsidiaries; (2) insurers of Class Members; (3) subrogees (someone who has assumed the rights
of another person) or all entities that claim to be subrogated to the rights of a Class Washer purchaser, a Class
Washer owner, or a Class Member; and (4) all third-party issuers or providers of extended warranties or service
contracts for the Class Washers.

THE SETTLEMENT BENEFITS—WHAT YOU GET IF YOU QUALIFY
9. What benefits does the Settlement provide?
The Settlement provides several different benefits from which Class Members may be eligible to choose: (1) a $50
cash payment, (2) a cash rebate of either 20% or 5% off the retail purchase price of a new washing machine or
dryer, or (3) reimbursement of up to $500 for out-of-pocket expenses for Class Washer repairs or replacements
due to a mold or odor problem. Qualified class members may receive one benefit for each Class Washer they
purchased or acquired.

10. Tell me more about the $50 cash payments.
Class Members who experienced a mold or odor problem with their Class Washer within five years of purchase
may be eligible to receive a cash payment of $50. Class Members who previously received compensation or a
voluntary benefit from Whirlpool or Sears will have their $50 payment reduced by the amount of that compensation
or benefit.
Certain Class Members identified in Sears’ or Whirlpool’s records (called “Prequalified Class Members”) are
prequalified to receive a $50 cash payment. To claim that payment, Prequalified Class Members must submit a
Claim Form electing that benefit option, confirm their names and contact information, check several eligibility boxes
on the Claim Form, and sign the Claim Form attesting the statements it contains are true and correct. If you received
a notice of the Settlement by U.S. Mail or e-mail that contains a pre-printed claim identification number beginning
with a “2”, then you are a Prequalified Class Member.
Class Members who are not prequalified (called “Non-Prequalified Class Members”) may also be eligible to receive
a $50 cash payment. To receive that payment, Non-Prequalified Class Members must submit a Claim Form electing
that benefit option, provide their Washer model and serial number (or alternate proof of purchase or ownership of
a Class Washer), provide their names and contact information, check several eligibility boxes, and sign a statement
under oath attesting that they experienced a mold or odor problem with their Class Washer within five years of
purchase. If you received a mailed or e-mailed notice with a claim identification number that begins with a “1”, then
you are a Non-Prequalified Class Member.
Class Members who did not experience a mold or odor problem within five years of purchase are ineligible to receive
a $50 cash payment.

QUESTIONS? CALL 1-844-824-5781 OR GO TO WWW.WASHERSETTLEMENT.COM
3

Case:
Case:1:08-wp-65000-CAB
1:08-wp-65000-CAB Doc
Doc#:
#:640-10
573-9 Filed:
Filed: 06/27/16
08/25/16 11
87of
of15.
91. PageID
PageID#:
#:44361
46117
11. What are the deadlines to qualify for and receive a $50 cash payment?
To be eligible for a $50 cash payment, you must submit your properly completed Claim Form, selecting this
Settlement benefit, by the claims deadline: October 11, 2016.

12. Tell me more about the cash rebates.
20% Cash Rebate: All Class Members who experienced a mold or odor problem with their Class Washer within
five years of purchase may be eligible to receive a cash rebate of 20% off the retail purchase price (excluding sales
taxes, delivery fees, and installation charges) of certain Whirlpool-manufactured washers and dryers. You can find
a list of the washer and dryer models eligible for the rebate at www.WasherSettlement.com. You can find many of
these models in Sears stores or at www.Sears.com. Rebates may be used in addition to or incremental to any other
sales promotion that is offered towards an eligible washer or dryer. You do not need to still possess the Class
Washer to receive the rebate.
To claim the 20% cash rebate, Prequalified Class Members must submit a Claim Form electing that benefit option,
confirm their names and contact information, check several eligibility boxes on the Claim Form, and sign the Claim
Form attesting the statements it contains are true and correct. Non-Prequalified Class Members must submit a
Claim Form electing that benefit option, provide their Washer model and serial number (or alternative proof of
purchase or ownership of a Class Washer), provide their names and contact information, check several eligibility
boxes, and sign a statement under oath attesting that they experienced a mold or odor problem with their Class
Washer within five years of purchase.
Class Members who did not experience a mold or odor problem within five years of purchase are ineligible to receive
a 20% cash rebate.
5% Cash Rebate: Class Members who did not experience a mold or odor problem within five years of purchase of
a Class Washer are entitled to receive a cash rebate of 5% off the retail purchase price (excluding sales taxes,
delivery fees, and installation charges) of certain Whirlpool-manufactured washers or dryers or a washer and dryer
pair. To claim the 5% cash rebate, Class Members must submit a Claim Form electing that benefit option, provide
their Washer model and serial number (or alternative proof of purchase or ownership of a Class Washer), provide
their names and contact information, check several eligibility boxes, and sign the Claim Form attesting that the
statements it contains are true and correct. You can find a list of the washer and dryer models eligible for the rebate
at www.WasherSettlement.com.

13. What are the deadlines to qualify for and receive a cash rebate?
To be eligible under the rebate program, you are required to register for the rebate program (i.e., submit a valid
Claim Form electing the rebate option) by the claims deadline: October 11, 2016. You must then purchase your
rebate-eligible washer or dryer and submit your completed rebate form and proof of purchase to the Settlement
Administrator by the later of December 31, 2017 or one year from the date you received your blank rebate form
from the Settlement Administrator. Thus, you will have at least one year to make an eligible purchase and submit
the completed rebate form to the Settlement Administrator.

14. Tell me more about the reimbursements for out-of-pocket expenses.
Class Members who experienced mold or odor problems within the first five years of purchase of a Class Washer
and who paid out-of-pocket to repair or replace (or both) their Class Washer may be entitled to reimbursement of
the amount of those expenses, up to $500 in total. Eligibility requirements for this benefit are as follows:


Proof of Ownership. Class Members must submit their Washer model and serial numbers (or alternative
proof of purchase or ownership of a Class Washer) and swear under oath that they experienced mold or
odor problems within five years of purchase of a Class Washer. Note – this requirement does not apply to
Prequalified Class Members.



Reimbursement for paid repairs: If you provide sufficient documentary proof that you in fact paid out-ofpocket costs to repair your Class Washer as a result of a mold or odor problem (service tickets, receipts,
cancelled checks, etc.) you will be reimbursed for the amount that documentary proof shows you paid for
the repair, up to $500.



Reimbursement for paid replacements: If you provide sufficient documentary proof that you paid for a

QUESTIONS? CALL 1-844-824-5781 OR GO TO WWW.WASHERSETTLEMENT.COM
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replacement washing machine as a result of a mold or odor problem with your Class Washer, Whirlpool will
reimburse the out-of-pocket costs paid up to $500. Class Members seeking reimbursement for replacement
washer costs must additionally submit documentation showing that, before replacing the Washer, he or she
had at least three incidents of mold and odor for which they made complaints, service calls, or attempts to
remedy the problem themselves (e.g., a service ticket, a complaint to Whirlpool or Sears, a receipt for
purchase of washing machine cleaner, or any combination of such documentation showing repeated mold
or odor problems). The first documented service call, complaint, or manifestation of mold or odor must have
occurred within the first five years after purchase, and no replacement expenses will be reimbursed if they
were incurred after December 31, 2015.
Class Members who previously received compensation or a voluntary benefit from Whirlpool or Sears will have the
amount of their reimbursement reduced by the amount of that compensation or benefit.

15. What is the deadline to qualify for reimbursement of out-of-pocket expenses?
You will have until October 11, 2016, to submit a Claim Form and all required documentation for a Settlement
payment for out-of-pocket expenses to repair or replace a Class Washer due to mold and odor problems.

HOW TO GET BENEFITS—SUBMITTING A CLAIM FORM
16. How many benefits can I receive?
If you qualify, you may receive one benefit (i.e., one of: a $50 cash payment, a 20% or 5% cash rebate, or
reimbursement up to $500 for documented out-of-pocket repair or replacement costs) for each Class Washer that
you purchased or acquired. You must submit a separate Claim Form for each Class Washer. You must elect the
benefit you wish to receive at the time you submit your Claim Form.

17. How do I get a Settlement benefit to which I may be entitled?
You must complete and submit a Claim Form, including required documentation. Your Claim Form and
documentation must be submitted online no later than, or mailed via U.S. Mail with a postmark no later than,
October 11, 2016. Claim Forms are available for download and submission at www.WasherSettlement.com. They
also are available by contacting the Settlement Administrator at 1-844-824-5781 or info@WasherSettlement.com
or by writing a letter to In re Whirlpool Corp. Front-Loading Washers Settlement, 1801 Market Street, Suite 660,
Philadelphia, PA 19103.

18. What rights am I giving up by getting benefits and staying in the Settlement Class?
Unless you exclude yourself, you are staying in the Settlement Class. If the Settlement is approved and becomes
final, all of the Court’s orders will apply to you and legally bind you. Generally, that means you won’t be able to sue,
continue to sue, or be part of any other lawsuit against Defendants or other released parties (“Releasees”) for the
legal issues and claims resolved by this Settlement. Personal injury claims or claims for damage to property
other than to the Class Washer itself are not affected or released by this Settlement. The specific rights you
are giving up are called Released Claims (see Question 19).

19. What are the Released Claims?
The claims that you are releasing, the “Released Claims,” are all claims for economic loss relating to the use and
performance of the Class Washer, including all claims for out-of-pocket expense, diminution-in-value, benefit-ofthe-bargain, cost-of-repair, cost-of-replacement, cost-of-maintenance, or premium-price damages, arising out of the
Class Members’ purchases or uses of the Class Washers. The released parties, also called “the Releasees,” are
Defendants, together with their respective predecessors and successors in interest, parents, subsidiaries, affiliates,
and assigns; (b) each of their respective past, present, and future officers, directors, agents, representatives,
servants, employees, attorneys, and insurers; and (c) all distributors, retailers, and other entities who were or are
in the chain of design, testing, manufacture, assembly, distribution, marketing, sale, installation, or servicing of the
Class Washers. The Settlement is expressly intended to cover and include all such claims, actions, and causes of
action for economic losses or damages (including, but not limited to, claims for diminution-in-value, benefit-of-thebargain, cost-of-repair, cost-of-replacement, or premium-price damages), dealing whatsoever with the Class
Washers. The Released Claims, however, do not include any claims for damage to property other than the
Class Washer itself or personal injury.

QUESTIONS? CALL 1-844-824-5781 OR GO TO WWW.WASHERSETTLEMENT.COM
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The complete Settlement Agreement describes the Released Claims in necessary legal terminology. Please read
it carefully. A copy of the Settlement Agreement is available at www.WasherSettlement.com. You can talk to one
of the lawyers listed below for free or you can, of course, talk to your own lawyer at your own expense if you have
questions about the Released Claims or what they mean.

THE LAWYERS REPRESENTING YOU AND THE SETTLEMENT CLASS
20. Do I have a lawyer in this case?
Yes. The Court appointed Jonathan Selbin of Lieff Cabraser Heimann & Bernstein, LLP, James Rosemergy of
Carey, Danis & Lowe, and Steven Schwartz of Chimicles & Tikellis LLP as Class Counsel, to represent you and
other Class Members. You will not be charged for these lawyers. If you want to be represented by your own lawyer,
you may hire one at your own expense.

21. How will these lawyers be paid?
Class Counsel, who have worked on these cases for over nine years, will ask the Court to award them up to
$7,450,000 for attorney fees, plus $7,300,000 for reimbursement of the litigation expenses and costs they incurred.
They will also ask for a service award of $4,000 to be paid to each Class Representative. If approved, Whirlpool will
separately pay these fees, costs, expenses, and service awards. These amounts will not reduce the amount of
benefits available to Class Members. In addition, Defendants also have agreed to pay the Settlement
Administrator’s fees and expenses, including the costs of mailing the Settlement Notices and distributing any
payments owed to Class Members as part of the Settlement.

EXCLUDING YOURSELF FROM THE SETTLEMENT CLASS
If you want to keep the right to sue or continue to sue Defendants about the legal claims in this lawsuit, and you
don’t want to receive benefits from this Settlement, you must take steps to exclude yourself from the Settlement.
This is sometimes called “opting out” of the Settlement Class.

22. How do I get out of the Settlement?
To exclude yourself from the Settlement, you must complete and send to the Settlement Administrator an Opt-Out
Form available at www.WasherSettlement.com or a letter stating: “I want to be excluded from the Settlement Class
in In re Whirlpool Corp. Front-Loading Washer Products Liability Litigation, Case No. 1:08-WP-65000 (MDL 2001).”
Your Opt-Out Form or letter must include your full name, current address, your signature, and the date you signed
it. To be valid, your Opt-Out Form or request for exclusion must be sent to the Settlement Administrator at the
address below with a postmark no later than August 9, 2016.
In re Whirlpool Corp. Front-Loading Washers Settlement
ATTN: Exclusion Requests
1801 Market Street, Suite 660
Philadelphia, PA 19103

23. If I exclude myself, can I still get benefits from this Settlement?
No. If you exclude yourself, you are telling the Court you don’t want to be part of the Settlement Class in this
Settlement. You can only get Settlement benefits if you stay in the Settlement Class and submit a valid Claim Form
for benefits as described above.

24. If I don’t exclude myself, can I sue Defendants for the same claims later?
No. Unless you exclude yourself, you are giving up the right to sue Defendants for the claims that this Settlement
resolves and releases (see Question 19). You must exclude yourself from this Settlement Class to start or continue
with your own lawsuit or be part of any other lawsuit.

QUESTIONS? CALL 1-844-824-5781 OR GO TO WWW.WASHERSETTLEMENT.COM
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OBJECTING TO THE SETTLEMENT
You can tell the Court if you don’t agree with the Settlement or any part of it.

25. How do I tell the Court if I don’t like the Settlement?
If you do not exclude yourself from the Settlement, you may object to it. You can give reasons why you think the
Court should not approve it. The Court will consider your views before making a decision. To do so, you or your
attorney must mail to the Court a written objection and supporting papers. Your objection must contain: (1) the name
of this lawsuit (In re Whirlpool Corp. Front-Loading Washer Products Liability Litigation, Case No. 1:08-WP-65000
(MDL 2001)); (2) your full name and current address; (3) the serial number and model number of your Class Washer;
(4) the specific reasons for your objection; (5) any evidence and supporting papers (including, but not limited to, all
briefs, written evidence, and declarations) that you want the Court to consider in support of your objection; (6) your
signature; and (7) the date of your signature.
You must mail your written objection to the Court at the following address:
Court
Clerk of the Court
Carl B. Stokes U.S. Courthouse
801 West Superior Avenue
Cleveland, Ohio 44113
Your written objection must be mailed with a postmark no later than August 9, 2016.

26. What is the difference between objecting and asking to be excluded from the
Settlement?
Objecting is simply telling the Court that you don’t like something about the Settlement. You can object only if you
stay in the Settlement Class (do not exclude yourself). Excluding yourself is telling the Court that you don’t want to
be part of the Settlement Class. If you exclude yourself, you cannot object, because the Settlement no longer affects
you.

THE COURT’S FAIRNESS HEARING
The Court will hold a hearing to decide whether to approve the Settlement. You may attend and you may ask to
speak at the hearing, but you don’t have to.

27. When and where will the Court decide whether to approve the Settlement?
The Court will hold a Fairness Hearing on September 7, 2016, at 1:30 p.m. EST, at the U.S. District Court for the
Northern District of Ohio, located at the Carl B. Stokes U.S. Courthouse, 801 West Superior Avenue, Courtroom 15B,
Cleveland, Ohio 44113, to consider whether the Settlement is fair, adequate, and reasonable, and whether it should
be finally approved. If there are objections, the Court will consider them. The Court will listen to people who have
asked to speak at the hearing (see Question 29). The Court may also decide the amount of fees, costs and
expenses to award Class Counsel and the payment amount to the Class Representatives. This hearing may be
continued or rescheduled by the Court without further notice to the Settlement Class.

28. Do I have to come to the hearing?
No. Class Counsel is working on your behalf and will answer any questions the Court may have about the
Settlement. But, you are welcome to come at your own expense. If you mail an objection to the Settlement, you
don’t have to come to Court to talk about it. As long as you mailed your written objection on time, signed it, and
provided all of the required information (see Question 25) the Court will consider it. You may also pay your own
lawyer to attend, but it’s not necessary.

29. May I speak at the hearing?
Yes. You may ask the Court to speak at the Fairness Hearing. To do so, you must mail a written request to the
Court saying that it is your “Notice of Intent to Appear at the Fairness Hearing in In re Whirlpool Corp. Front-Loading
Washer Products Liability Litigation.” You must include your name, address, telephone number, and signature. If
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you plan to have your own attorney speak for you at the hearing, you must also include the name, address and
telephone number of the attorney who will appear. Your written request must be mailed to the Court by August 15,
2016.

IF YOU DO NOTHING
30. What happens if I don’t do anything?
If you do nothing, you won’t get any benefits from this Settlement. If the Court approves the Settlement, you will be
bound by its terms, and you will give up your right to start a lawsuit, continue with a lawsuit, or be part of any other
lawsuit against Defendants and the other Releasees about the legal issues or claims resolved and released by this
Settlement.

GETTING MORE INFORMATION
31. What if I feel like I need more information about what I should or should not do?
This Notice summarizes the Settlement. More details are in the Settlement Agreement, available at
www.WasherSettlement.com. If you have questions you may contact the Settlement Administrator at In re Whirlpool
Corp. Front-Loading Washers Settlement, 1801 Market Street, Suite 660, Philadelphia, PA 19103,
info@washersettlement.com, or 1-844-824-5781, or visit Class Counsel’s websites. If you wish to communicate
directly with Class Counsel, you may contact them at the address or phone number listed on their website.
Si usted desea obtener una copie de este documento legal en Español, favor de visite la página web
www.WasherSettlement.com o escribe al Administrador de Reclamos: In re Whirlpool Corp. FrontLoading Washers Settlement, 1801 Market Street, Suite 660, Philadelphia, PA 19103.

DO NOT WRITE OR CALL THE COURT, WHIRLPOOL, MAYTAG, SEARS, OR ANY APPLIANCE RETAILER,
DEALER, OR AGENT FOR INFORMATION ABOUT THE SETTLEMENT OR THIS LAWSUIT.

QUESTIONS? CALL 1-844-824-5781 OR GO TO WWW.WASHERSETTLEMENT.COM
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
In re: WHIRLPOOL CORP. FRONTLOADING WASHER PRODUCTS
LIABILITY LITIGATION

1:08-wp-65000
MDL No. 2001
Class Action
Judge: The Hon. Christopher Boyko

SUPPLEMENTAL DECLARATION OF CASEY TUBMAN
I, Casey Tubman, declare and state as follows:
1.

I am currently employed by Whirlpool Corporation (“Whirlpool”) as General

Manager, Laundry Business Unit. I formerly served for several years as Senior Director of
Merchandising for Whirlpool’s Laundry business. I am over 21 years of age, of sound mind, and
competent to testify. Except as otherwise stated, I have personal knowledge of the facts stated in
this declaration. If called as a witness, I could and would testify as to each of them. In this
Supplemental Declaration I state facts in connection with the proposed nationwide settlement of
the front-loading washing machine litigations against Whirlpool and Sears.
2.

One of the settlement benefits available to class members is a cash rebate off the

retail purchase price of select models of Whirlpool-manufactured washing machines or clothes
dryers, or both. Exhibit 7 to the Settlement Agreement, which I have reviewed, is a list of the
rebate eligible washers and dryers. The average estimated retail price for the rebate-eligible
washers and dryers are as follows: approximately $849 for both the front-loading washers and
the dryers that coordinate with the rebate-eligible front-loading washers, approximately $636 for
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both the top-loading washers and the dryers that coordinate with the rebate-eligible top-loading
washers.
Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury under the laws of the
United States of America that the foregoing is true and correct.
Executed this __23_ day of August, 2016.

___________________________________
Casey Tubman
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
--------------------------------------------------------------------x
IN RE: WHIRLPOOL CORP. FRONT-LOADING
WASHER PRODUCTS LIABILITY LITIGATION

MDL 2001 (N.D. Ohio)

--------------------------------------------------------------------x
SUPPLEMENTAL DECLARATION OF STEVEN WEISBROT, ESQ.
IN SUPPORT OF NOTICE PLAN
I, Steven Weisbrot, hereby declare as follows:
1.

I am Executive Vice President of Notice & Strategy at the class action notice and

Settlement Administration firm, Angeion Group, LLC (“Angeion”). I am over 21 years of age and
am not a party to this action. I have personal knowledge of the facts set forth herein and, if called
as a witness, could and would testify competently thereto.
2.

My credentials were previously outlined in my Declaration in this case, which was

submitted to this Court on April 18, 2016. For the court’s Convenience, I attach this Declaration
as Exhibit “1”.
3.

At the request of the parties, I now seek to inform the court as to the likely reach

percentage of the media notice plan, when combined with the direct notice effort. Both plans were
described in my initial declaration and the approximate reach percentage for each was reported—
this declaration provides the combined reach when viewed in the aggregate.
4.

In order to arrive at the combined reach percentage, we de-duplicated all available

data to determine the approximate number of class members for whom we possessed either an
email or a mailing address. This resulted in approximately 3,585,940 unique class members who
will be sent either an email or a postcard notice (some will receive both, one or more times) as part
of the individual notice effort. However, in order to be conservative, we assumed only 75% of the
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3,585,940 would actually receive the direct notice for purposes of our calculations. Based on my
training and experience as a class action administrator, 75% delivery is likely to be lower than
what the actual overall delivery percentage will be here.
5.

Nevertheless, based on the 75% direct notice assumption, industry standard

calculations were undertaken, and it was determined that the estimated overall combined reach
percentage in this case would be 82.78% with an average frequency of 3.06 times.
6.

If the actual direct notice delivery is higher or lower than the assumed 75%, the

reach percentage will rise or fall accordingly. If this Court preliminarily approves this settlement,
the final combined reach percentage will be reported to the Court in a subsequent declaration
outlining the implementation of the notice program.
CONCLUSION
7.

It remains my opinion that the Notice Program is fully compliant with Rule 23 of

the Federal Rules of Civil Procedure, complies with all due process requirements, and is the best
notice that is practicable under the circumstances, including giving individual notice to all class
members whom can be identified through reasonable effort.

I declare under penalty of perjury pursuant to the laws of the United States of America that the
foregoing is true and correct and was executed this 22nd day of April 2016.

______________________________
STEVEN WEISBROT
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
--------------------------------------------------------------------x
IN RE: WHIRLPOOL CORP. FRONT-LOADING
WASHER PRODUCTS LIABILITY LITIGATION

MDL 2001 (N.D. Ohio)

--------------------------------------------------------------------x
DECLARATION OF STEVEN WEISBROT, ESQ.
IN SUPPORT OF NOTICE PLAN
I, Steven Weisbrot, hereby declare as follows:
1.

I am Executive Vice President of Notice & Strategy at the class action notice and

settlement administration firm, Angeion Group, LLC (“Angeion”). I am over 21 years of age and
am not a party to this action. I have personal knowledge of the facts set forth herein and, if called
as a witness, could and would testify competently thereto.
2.

I have been responsible in whole or in part for the design and implementation of

more than one hundred class action administration plans and have taught Continuing Legal
Education courses on the Ethics of Legal Notification in Class Action Settlements, using Digital
Media in Class Action Notice Programs, as well as Class Action Claims Administration generally.
Additionally, I am the author of numerous articles on Class Action Notice, Digital Media, Class
Action Claims Administration and Notice Design in publications such as Bloomberg, BNA Class
Action Litigation Report, Law360, the ABA Class Action and Derivative Section Newsletter and
private law firm publications. Prior to joining Angeion’s executive team, I was employed as
Director of Class Action services at Kurtzman Carson Consultants, a nationally-recognized class
action notice and settlement administrator. Previous to my claims administration experience, I was
employed in private law practice and I am currently an attorney in good standing in the State of
New Jersey and the Commonwealth of Pennsylvania.
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3.

By way of background, Angeion Group is a class action notice and claims

administration company formed by an experienced team of executives with more than 65
combined years of experience implementing claims administration and notice solutions for class
action settlements and judgments. With executives that have had extensive tenures at five other
nationally recognized claims administration companies, collectively, the management team at
Angeion has overseen more than 2,000 class action settlements and distributed over $10 billion to
class members.
4.

This declaration will describe the notice program that will be used in this matter,

including the considerations that informed the development of the plan and why it will meet all
the expressed requirements of Rule 23 and provide Due Process of Law to the class members.
SUMMARY OF NOTICE PROGRAM
5.

The notice program is the best notice that is practicable under the circumstances,

and includes individual notice to all Class Members who can be identified through reasonable
effort. Specifically, the notice program incorporates a combination of direct notice (via both US
postal Mail and email where both are available), state of the art internet banner ad notice, and
traditional publication notice. The notice program also includes an informational website and tollfree telephone line.
6.

In addition to the direct notice campaign, which is further described below and

utilizes every available mail and email address for all known Class Members, we have designed a
media notice program that will deliver an approximate 70.30% reach with an average frequency
of 3.0 times each. The Federal Judicial Center states that a notice plan that reaches 70% of class
members is one that reaches a “high percentage” and within the “norm”. Barbara J. Rothstein &
Thomas E. Willging, Federal Judicial Center, “Managing Class Action Litigation: A Pocket Guide

2
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for Judges”, at 27 (3d Ed. 2010). The media notice program will serve approximately 13,442,000
impressions, via the use of highly targeted internet banner ads and publication in the national
edition of USA Today. While the direct notice campaign, informational website, and toll-free
telephone line will apprise potential Class Members of the rights and options in the Settlement,
these items are not included in the 70.30% reach calculation. In actuality, when factoring in the
results of the direct notice effort, the overall reach percentage will ultimately be higher than the
stated 70.30%.
CLASS DEFINITION
7.

The “Settlement Class” includes all persons in the United States and its territories

who purchased or acquired (e.g. by gift, remodel, or through the purchase of a house) for household
use certain new Whirlpool, Kenmore or Maytag brand front-loading washing machines during the
Class Period. “Prequalified Class Members” are those Class Members identified in Whirlpool’s or
Sears’ databases as having reported a mold or odor problem to Whirlpool or Sears within five
years of purchase of a Class Washer. All other Class Members are defined as “Non-Prequalified
Class Members.”
8.

In developing the notice program, counsel has estimated there are approximately

5,823,632 unique washing machine purchasers nationwide. Of those potential Class Members,
counsel has advised us that there were approximately 70,621 Prequalified Class Members
identified in the Defendants’ records and approximately 3,746,762 Non-Prequalified Class
Members identified in the Defendants’ records.
DIRECT NOTICE
9.

The direct notice effort in this matter will consist of mailing postcard notices by

U.S. first-class mail, postage prepaid, to all Prequalified and Non-Prequalified Class Members that

3
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have U.S. Postal Addresses in Defendants’ records. This direct mail notice effort will consist of
mailing notice to approximately 66% of the estimated 5.5 million potential Class Members.
Additionally, there will be a second round of mailing postcard notices to each Prequalified Class
Members with mailing addresses who have not filed a claim by a date certain. The postcard notices
will be substantially in the same form attached hereto as Exhibit 1. Additionally, we will also
email notice to each Class Member for whom the defendant has an email address, irrespective of
whether they are being sent mailed notice. This is an over inclusive effort, far in excess of what
is required under Rule 23’s requirement to provide individual notice to all Class Members who
can be identified through reasonable effort.
10.

In order to obtain the most current mailing addresses for Class Members, prior to

mailing the first round of postcard notices, the addresses provided in Defendants’ records will be
processed through the United States Postal Service (“USPS”) National Change of Address
(“NCOA”) database. This process provides updated addresses for individuals who have moved
within the last four years and who filed a change of address card with the USPS.
11.

Similarly, in an effort to deliver postcard notices to the intended Class Member

recipients, the notice program provides for the following: (1) postcard notices that are returned as
undeliverable by the USPS and have a forwarding address will be re-mailed to that forwarding
address; (2) postcard notices that are returned as undeliverable by the USPS without a forwarding
address will be subject to address verification (“skip tracing”), utilizing a wide variety of data
sources, including public records, real estate records, electronic directory assistance listings, etc.
to locate updated addresses. Postcard notices will then be re-mailed to updated addresses located
through skip tracing.

4
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12.

The direct mail effort will be supplemented by sending the notice to all Prequalified

and Non-Prequalified Class Members that have email addresses contained in Defendants’ records.
It is important to note that the email effort will be in addition to, not in lieu of, mailed notice.
Additionally, there will be a second round of emailing notices to all Prequalified Class Members
with email addresses who have not already filed a claim.

MEDIA NOTICE TARGET AUDIENCE
13.

This matter contemplates a nationwide settlement class as defined in the Class

Definition section above. To create the media notice program and verify its effectiveness, our
media team analyzed data from GfK MRI 2015 Doublebase1 to profile the Class. While Whirlpool
Washers are not specifically measured in MRI, a measurable target definition was created by
combining data for all high efficiency washing machine owners and Sears shoppers.
14.

Understanding the socio-economic characteristics, interests and practices of a target

group aids in the proper selection of media to reach that target. Here, the target audience has the
following characteristics:








Audience is 55% male and 45% female
Over the age of 45 with a median age of 52
Vast majority are married (74%)
37.5% have a child/children under the age of 17 living in the household
Higher educated with a majority (53.4%) having a college degree
61.8% live in households with total income above $75K
62.1% are employed, with most working full time (53%)

1

GfK MRI is a leading supplier of publication readership and product usage data for the communications
industry. GfK MRI offers complete demographic, lifestyle, product usage and exposure to all forms of
advertising media. As the leading U.S. source of multimedia audience research, GfK MRI provides
information to magazines, television and radio networks and stations, internet sites, other media, leading
national advertisers, and over 450 advertising agencies – including 90 of the top 100 in the U.S. MRI’s
national syndicated data is widely used by companies as the basis for the majority of the media and
marketing plans that are written for advertised brands in the U.S.
5
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15.

In order to identify the best vehicles to deliver messaging to the target audience, we

reviewed the media quintiles, which measure the degree to which an audience uses media relative
to the general population. Here it shows our target audience spend an above average amount of
time on the internet, utilizing the internet on an average of 16 hours per week. Likewise, the
frequency with which the target audience reads a newspaper is also above average compared with
the general population.
16.

In light of this data, the notice program specifically utilizes those platforms to reach

potential Class Members. The internet notice will be used in a highly targeted manner in order to
deliver strong reach to the Class. To supplement online advertising, and based on the Class
Members’ media habits, a newspaper publication will be incorporated into the notice program. 2
INTERNET BANNER NOTICE
17.

The notice program will utilize programmatic internet purchasing with targeting

methodologies that increase the likelihood that the internet banner notice is viewed by likely
members of the Class. Multiple targeting layers will be implemented, including search targeting,
demographic targeting, category contextual targeting, keyword contextual targeting, site
retargeting and purchase data targeting—these technologies are state of the art in the digital
advertising industry and represent best practices in reaching target audiences.
18.

The ads will run on both desktop and mobile devices to reach the most qualified

audience. The targeted search terms that will help qualify the audience will be relevant to washing
machines, large appliances, Sears products, and Sears branding, including targeting users who are
currently browsing or have recently browsed content in categories such as Washing Machines and
Appliances.

22

The full media recommendations prepared for this media campaign, including the media quintile analysis and
socio-economic analysis, can be provided for in camera review if so desired.

6
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19.

The internet banner notice portion of the notice program will be implemented using

a 4-week desktop and mobile campaign, utilizing standard IAB sizes (160x600, 300x250, 728x90,
300x600, 320x50 and 300x50). A 3x frequency cap will be imposed to maximize reach. The banner
notice portion of the notice program is designed to result in serving approximately 13,442,000
impressions.

PUBLICATION NOTICE
20.

In addition to the direct notice and internet banner notice campaigns described

above, the notice program utilizes traditional print media. Specifically, a ½ page advertisement
featuring the Notice of the Settlement will be placed in the national edition of USA Today,
Classified Legal Notice section.
RESPONSE MECHANISMS
21.

The notice plan will implement the creation of an informational case website, where

Class Members can view general information about the Settlement, review relevant Court
documents and view important dates and deadlines pertinent to the Settlement. The settlement
website will also have a “Contact Us” page whereby Class Members can send an email with any
additional questions to a dedicated email address.
22.

A toll-free hotline devoted to this case will be implemented to further apprise Class

Members of the rights and options in the Settlement. The toll-free hotline will utilize an interactive
voice response (“IVR”) system to provide Class Members with responses to frequently asked
questions and provide important information regarding the Settlement. This hotline will be
accessible 24 hours a day, 7 days a week.

7
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REACH AND FREQUENCY
23.

The media notice program is designed to deliver a 70.30% reach with an average

frequency of 3.0 times each. The 70.30% reach does not include the direct mailing effort, which
is a standalone effort.

Therefore, the overall reach of the integrated notice program, which

includes mailing to approximately 66% of the known Class Members (at least one time, but in
some cases twice) will surpass the 70.30% reach that will be achieved via the media notice
program, when taken in the aggregate. Similarly, the informational website and toll-free hotline
are not calculable in the reach percentage but will nonetheless aid in informing the Class Members
of their rights and options under the settlement.
CONCLUSION
24.

The notice program outlined above incorporates a direct notice effort to

approximately 66% of the known Class Members.

Additionally, a publication campaign

incorporating state of the art internet banner notice and traditional publication notice is designed
to reach 70.30% of the Class. These plans combine to provide the Class the best notice practicable
under the circumstances.
25.

This declaration program provides the reach and frequency evidence which courts

systematically rely upon in reviewing class action notice programs for adequacy. The reach
percentage and the number of exposure opportunities, meet or exceed the guidelines as set forth in
the Federal Judicial Center’s Judges’ Class Action Notice and Claims Process Checklist and Plain
Language Guide.
26.

It is my opinion that the Notice Program is fully compliant with Rule 23 of the

Federal Rules of Civil Procedure, provides Due Process of Law and is the best notice that is

8
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practicable under the circumstances, including giving individual notice to all Class Members who
can be identified through reasonable effort.

I declare under penalty of perjury pursuant to the laws of the United States of America that the
foregoing is true and correct and was executed this 15th day of April 2016.

______________________________
STEVEN WEISBROT

9

Case: 1:08-wp-65000-CAB Doc #: 640-13 Filed: 08/25/16 1 of 6. PageID #: 46138

EXHIBIT H

Case: 1:08-wp-65000-CAB Doc #: 640-13 Filed: 08/25/16 2 of 6. PageID #: 46139

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
--------------------------------------------------------------------x
IN RE: WHIRLPOOL CORP. FRONT-LOADING
WASHER PRODUCTS LIABILITY LITIGATION

MDL 2001 (N.D. Ohio)

--------------------------------------------------------------------x
DECLARATION OF STEVEN WEISBROT, ESQ.
ON COMPLIANCE WITH PLAN OF NOTICE

I, Steven Weisbrot, hereby declare as follows:
1.

I am Executive Vice President at the class action notice and Settlement

Administration firm, Angeion Group, LLC (“Angeion”). I am over 21 years of age and am not a
party to this action. I have personal knowledge of the facts set forth herein and, if called as a
witness, could and would testify competently thereto.
2.

My credentials as notice expert have been previously reported to this court in my

declarations, filed April 18, 2016, and May 1, 2016, which for the court’s convenience are attached
as Exhibits “A” and “B” respectively.
3.

Angeion was retained as Settlement Administrator and appointed by the Court

pursuant to the Court’s Order Granting Preliminary Approval of Class Action Settlement, filed
by the Court on May 11, 2016 (“Preliminary Approval Order”). The Preliminary Approval Order
further required the parties to file a declaration of compliance with notice.
4.

The purpose of this Declaration is to provide the Court with a declaration of

compliance, which includes a summary of the results of the work performed thus far by Angeion
related to the Settlement Class Notice Program in the instant action, including the mailing
statistics.
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5.

This Declaration describes: (a) the distribution of notice of the Class Action

Settlement Agreement to the attorneys general of all U.S. states and territories, and the Attorney
General of the United States in accordance with the notice provisions of the Class Action Fairness
Act; (b) the mailing and emailing of the Settlement Notices to potential Class Members (c)
publication of the Summary Notice in USA Today; (d) implementation of internet banner-style
Notice; (e) creation of an informational settlement website through which potential Settlement
Class Members can obtain detailed information about the Settlement, access case documents,
including the FAQ Notice, download and file Claim Forms and supporting documentation; (f)
implementation of a toll-free telephone line to provide detailed information about the Settlement
and allow potential Settlement Class Members to request a Settlement Claim Form; (g) any
exclusion requests or objections received related to the Settlement; and (h) claim form
submissions received to date.
DISTRIBUTION OF CAFA NOTICE
6.

On April 28, 2016, as required by 28 U.S.C. §§ 1715(a) and (b), Angeion mailed

notice of the proposed settlement of this action via USPS Priority Mail to the Attorneys General
of each of the fifty states, the District of Columbia, the U.S. territories, and the Attorney General
of the United States (“CAFA Notice”). The mailings included the items set forth in the CAFA
Notice. A copy of the CAFA Notice is attached hereto as Exhibit “C”.
MAILED NOTICE & EMAILED NOTICE
7.

Between June 6, 2016 and June 10, 2016, Angeion caused a total of 3,817,399

postcards containing Notice of the Settlement to be mailed via U.S. first-class mail, postage
prepaid to potential Class Members identified in Defendants’ records. Of the postcards mailed,
70,621 postcards were mailed to Prequalified Class Members and 3,746,778 postcards were
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mailed to Non-Prequalified Class Members. Copies of the Prequalified and Non-Prequalified
postcards are attached hereto as Exhibit “D”.
8.

In order to obtain the most current mailing addresses for potential Class Members,

prior to mailing, the addresses provided in Defendants’ records were processed through the United
States Postal Service (“USPS”) National Change of Address (“NCOA”) database. This process
provides updated addresses for individuals who have moved within the last four years and who
filed a change of address card with the USPS.
9.

On June 6, 2016, Angeion caused 311,213 Notices to be sent via email to the email

addresses provided in Defendants’ records. Of the emails sent, 1,583 emails contained the Notice
for Prequalified Class Members and 309,630 contained the Notice for Non-Prequalified Class
Members. Copies of the email Notices are attached hereto as Exhibit “E”.
PUBLICATION NOTICE
10.

On June 9, 2016, Angeion caused the Notice of the Settlement to be published in

the Legal Notice Section of the national edition of USA Today. A copy of the Publication Notice,
as well as the tear sheet from the June 9, 2016 publication is attached hereto as Exhibit “F”.
INTERNET BANNER NOTICE
11.

On June 10, 2016, Angeion implemented a four-week desktop and mobile internet

banner campaign, utilizing standard IAB sized banner-style notices that was specifically targeted
to reach potential Settlement Class Members. The banner-style notices contained a link to the
Settlement website at www.WasherSettlement.com. The internet notice campaign was designed to
serve 13,442,000 impressions. Through June 23, 2016, which is approximately the halfway point
of the four-week banner campaign, the campaign has already served 7,322,348 impressions. The
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remaining impressions will be served within the time mandated by this court’s Order. The bannerstyle notices are attached hereto as Exhibit “G”.
SETTLEMENT WEBSITE
12.

On June 6, 2016, Angeion established the following website devoted to this

Settlement: www.WasherSettlement.com. The settlement website contains general information
about the Settlement, Court documents, including the FAQ Notice, and important dates and
deadlines pertinent to this Settlement. The settlement website also has a “Contact Us” page
whereby potential Settlement Class Members can send an email to a dedicated email address
(info@WasherSettlement.com) to update their address or submit additional questions regarding
the Settlement.
13.

Settlement Class Members can also submit claims via the Settlement website’s

online filing process. Prequalified and Non-Prequalified Class Members can log in to submit their
claim using the Claim Number and Confirmation Code that was provided in the Notices sent via
postcard and email. Potential Class Members who did not receive direct Notice of the Settlement
also have the ability to submit a generic claim via the Settlement website.
TOLL-FREE TELEPHONE LINE
14.

On June 6, 2016, Angeion implemented the following toll-free hotline devoted to

this case: 1-844-824-5781. The toll-free hotline utilizes an interactive voice response (“IVR”)
system to provide potential Settlement Class Members with responses to frequently asked
questions and important information regarding the Settlement. The toll-free hotline is accessible
24 hours a day, 7 days a week. Potential Settlement Class Members also have the option to request
a Settlement Claim Form through the toll-free hotline.
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OTHER COMMUNICATIONS
15.

As of the date of this Declaration, Angeion has received approximately 2,000

emails related to this Settlement. Where appropriate, Angeion has responded to and continues to
respond to emails received regarding the Settlement. Upon request, Angeion has also mailed over
850 claim forms and/or FAQ Notices to potential Settlement Class Members. A copy of the Claim
Form and FAQ Notice is attached hereto as Exhibit “H”.
CLAIM FORMS SUBMITTED
16.

The deadline for potential Settlement Class Members to submit a Claim in this

Settlement is October 11, 2016. As of the date of this Declaration, Angeion has received
approximately 88,400 claim form submissions.
REQUESTS FOR EXCLUSION AND WRITTEN OBJECTIONS
17.

The deadline for potential Settlement Class Members to request to be excluded

from this Settlement is August 9, 2016. As of the date of this Declaration, Angeion has received
234 exclusion requests. Angeion shall inform counsel of any requests for exclusion received after
the date of this Declaration.
18.

The deadline for potential Settlement Class Members to submit written objections

is August 9, 2016. As of the date of this Declaration, Angeion is aware that the Court has received
a number of objections, but Angeion has not directly received any objections. Angeion shall
forward any objections it receives to counsel.

I declare under penalty of perjury pursuant under the laws of the United States of America that the
foregoing is true and correct and was executed this 24th day of June 2016.

_____________________________
STEVEN WEISBROT
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
IN RE: WHIRLPOOL CORP.
FRONT-LOADING WASHER PRODUCTS
LIABILITY LITIGATION

Case No. 08-wp-65000

Judge: Christopher A. Boyko
Magistrate Judge: William H. Baughman, Jr.
Special Master: David R. Cohen

DECLARATION OF JONATHAN D. SELBIN
I, JONATHAN D. SELBIN, declare as follows:
1.

I am a member of the law firm of Lieff Cabraser Heimann & Bernstein,

LLP (“LCHB”), counsel of record for Plaintiffs in this matter. I am a member in good standing
of the bars of California, New York, and the District of Columbia, and I am admitted to practice
pro hac vice in this case. I am court-appointed interim lead, lead class counsel, and Lead
Settlement Class counsel in this case. Dkts. 34, 141, 551. I am also one of three court-appointed
co-lead class counsel in the companion case captioned In re Sears, Roebuck & Co. FrontLoading Washer Prods. Liab. Litig., No. 06-CV-7023 (N.D. Ill) (Sears), Dkt. 498. I respectfully
submit this declaration in support of the Class counsel’s Motion for an Award of Attorneys’ Fees
and Costs and for Class Representative Service Awards. Except as otherwise noted, I have
personal knowledge of the facts set forth in this declaration and could testify competently to
them if called upon to do so.
2.

I believe that the requested fees and costs, which represent a steep

discount on the actual time and costs invested by Class counsel in this litigation over the last
nine-plus years, are fair and reasonable under controlling law, particularly in light of the
excellent result realized for the Class. I also believe that the requested service awards are fair

-11310594.3
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compensation for the services rendered by the Class Representatives; indeed, I believe them to
be modest.
Background and Experience
3.

LCHB is a national law firm with offices in San Francisco, New York, and

Nashville. LCHB’s practice focuses on complex and class action litigation involving product
liability, consumer, employment, financial, securities, environmental, and personal injury
matters. Attached as Exhibit G to the Joint Motion for Preliminary Approval of Class Action
Settlement, for Certification of Settlement Class, and for Approval of Notice Plan and Form of
Notice, Dkt. 545-16, is a true and correct copy of LCHB’s current firm resume, showing some
of the firm’s experience in complex and class action litigation. This resume is not a complete
listing of all cases in which LCHB has been class counsel or counsel of record.
4.

LCHB is one of the oldest, largest, most respected, and most successful

law firms in the country that represents plaintiffs in class actions. The firm brings to the table a
wealth of class action experience. LCHB has been recognized repeatedly as one of the top
plaintiffs’ law firms in the country. In December 2015, U.S. News and Best Lawyers selected
LCHB as its 2016 “Law Firm of the Year" in the category of “Mass Tort Litigation/Class
Actions - Plaintiff.” In November 2015, Benchmark Litigation gave LCHB its highest ranking
for law firms with California offices, and Law360 chose the firm as one of the nation’s “Most
Feared” Plaintiffs Firms of 2015. The National Law Journal has recognized LCHB as one of the
nation’s top plaintiffs’ law firms for fourteen years, and we are a member of its Plaintiffs’ Hot
List Hall of Fame.
5.

LCHB has extensive experience in the litigation, trial and settlement of

class actions in complex economic injury, consumer fraud, and product defect cases. Cases in
which LCHB served as Court-appointed class counsel and in which I played a leading role
include:

-21310594.3
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a.

Osolla v. American Express Co., No. 1:13-cv-04836 (N.D. Ill)

(two nationwide settlement classes in Telephone Consumer Protection Act class action;
preliminary approval granted on July 6, 2016);
b.

Franklin v. Wells Fargo Bank N.A., No.: 14-cv-2349 (S.D. Cal.)

(nationwide settlement in Telephone Consumer Protection Act class action; final approval
granted on January 29, 2016);
c.

Tait v. BSH Home Appliances Corp., No.: SACV 10-0711-DOC

(ANx) (C.D. Cal.) (nationwide settlement involving allegedly defective front-load washers; final
approval granted in 2015);
d.

In Re Capital One Telephone Consumer Protection Act Litigation,

Master Dkt. No. 12-cv-10064, MDL No. 2416 (N.D. Ill.) (nationwide settlement in Telephone
Consumer Protection Act class action; final approval granted in 2015);
e.

Wilkins v. HSBC Bank Nev., N.A., No. 14-cv-190 (N.D. Ill.)

(nationwide settlement in Telephone Consumer Protection Act class action; final approval
granted in 2015);
f.

Bayat v. Bank of the West, No. 3:13-cv-02376-EMC (N.D. Cal.)

(multistate settlement in Telephone Consumer Protection Act class action; final approval granted
in 2015);
g.

Yarger, et al. v. Capital One, N.A. successor by merger to ING

Bank, F.S.B., d/b/a ING Direct, No. 11-154-LPS (D. De.) (multistate litigation class certified
involving alleged false advertising of mortgages and Rule 23(b) review denied; nationwide
settlement class; final approval granted in 2014);
h.

Steinfeld v. Discover Financial Services, et al., No. 12-cv-01118-

JSW (N.D. Cal.) (nationwide settlement in Telephone Consumer Protection Act class action;
final approval granted in 2014);

-31310594.3
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i.

Rose v. Bank of America Corporation, et al., No. 11-cv-02390

(N.D. Cal.) (nationwide settlement in Telephone Consumer Protection Act class action; final
approval granted in 2014);
j.

Wannamacher, et al. v. Carrington Mortgage Services, LLC, No.

12-cv-2016 (C.D. Cal.) (nationwide settlement in Telephone Consumer Protection Act class
action; final approval granted in 2014);
k.

Ross v. Trex Co., Inc., No. 09-cv-00670 JF (N.D. Cal.) (nationwide

partial settlement class involving defective composite decking; final approval of settlement
covering part of case granted in 2010; final approval of settlement covering remaining case
granted in 2013);
l.

In re: Imprelis Herbicide Marketing, Sales Practices & Products

Liability Litigation, No. 2:11-md-02284-GP (E.D. Pa.) (nationwide settlement involving
defective herbicide; final approval granted in 2013);
m.

Arthur, et al. v. Sallie Mae, Inc., No. C10-0198 JLR (W.D. Wash.)

(nationwide settlement in Telephone Consumer Protection Act class action; final approval
granted in 2012);
n.

McLennan, et al. v. LG Electronics USA, Inc., No. 2:10-cv-03604-

WJM-MF (D.N.J.) (nationwide settlement involving defective refrigerators; final approval
granted in 2012);
o.

In re Mercedes-Benz Tele Aid Contract Litigation, MDL No. 1914

(D.N.J.) (nationwide litigation class certified and Rule 23(f) and Rule 1292(b) appeals defeated
in case involving Mercedes’s alleged deception relating to its Tele Aid service; nationwide
settlement class; final approval granted in 2011);
p.

Glenz, et al. v. Sharp Electronics Corp., No. 2:08-cv-03652-FSH-

MAS (D.N.J.) (nationwide settlement class involving defective projector bulbs; final approval
granted 2011);
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q.

Carideo, et al. v. Dell, Inc., No. C06-1772 JLR (W.D. Wash.) and

Omstead, et al. v. Dell, Inc., No. C06-6293 PJH (N.D. Cal.) (nationwide settlement classes
involving computer defect; final approval granted in 2010);
r.

Fulford v. Logitech, Inc., No. 08-cv-02041 MMC (N.D. Cal.)

(nationwide settlement class involving false advertising claims related to remote controls; final
approval granted in 2010);
s.

Create-a-Card v. Intuit, No. CV-07-6452 WHA (N.D. Cal.)

(nationwide settlement class involving faulty computer code; final approval granted in 2009);
t.

Pelletz v. Weyerhaeuser Company and Advanced Environmental

Technologies, Inc., No. C08-0334 JCC (W.D. Wash.) (nationwide settlement class involving
defective composite decking; final approval granted in 2009);
u.

Grays Harbor Adventist Christian School v. Carrier Corporation,

No. CV05-5437 (W.D. Wash.) (Washington litigation class involving defective furnaces
certified; nationwide settlement class; final approval granted in 2008);
v.

Weekend Warrior Trailer Cases, Judicial Coordination Proceeding

No. 4455 (Orange County, CA) (nationwide settlement class involving defective recreational
trailers; final approval granted in 2008);
w.

Richina v. Maytag Corp., Case No. CV025202 (San Joaquin

County, CA) (California settlement class involving defective oven panels; final approval granted
in 2007);
x.

Lundell v. Dell, Inc., No. C05-3970 JW/RS (N.D. Cal.)

(nationwide settlement class involving defective computers; final approval granted in 2006);
y.

Kan v. Toshiba America Information Systems, Inc., No. BC327273

(Los Angeles County, CA) (nationwide settlement class involving defective computers; final
approval granted in 2006);
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z.

Behr Wood Sealant Cases, JCCP Nos. 4132 & 4138 (San Joaquin

County, CA) (nationwide settlement class involving defective wood sealant; final approval
granted in 2003);
aa.

Richison v. American Cemwood Corp., Civil Action No. 005532

(San Joaquin County, CA) (nationwide litigation class involving defective shingles certified and
upheld on writ review; nationwide settlement classes final approval granted in 2000 and 2003);
bb.

Williams v. Weyerhaeuser Co., Civil Action No. 995787 (San

Francisco County, CA) (California litigation class involving defective siding certified in 1999;
nationwide settlement class final approval granted in 2000);
cc.

Delay v. Hurd Millwork Co., No. 972-073710 (Spokane County,

WA) (multi-state settlement class involving defective windows; final approval granted in 1998);
dd.

Naef v. Masonite, No. CV-94-4033 (Mobile County, AL)

(nationwide litigation class certified in 1995, nationwide settlement class involving defective
siding final approval granted in 1998);
ee.

Bettner v. Georgia-Pacific, No. CV-95-3330-RGK (Mobile

County, AL) (nationwide settlement class involving defective siding; final approval granted in
1998);
ff.

ABS Pipe Cases II, JCCP No. 3126 (Contra Costa County, CA)

(nationwide settlement classes involving defective pipes; final approval granted in 1998 through
2001);
gg.

In re: Louisiana-Pacific Co. Inner-Seal Siding Litigation, No. CV-

95-879 JO-LEAD (D. Ore.) (nationwide settlement class involving defective siding; final
approval granted in 1996); and
hh.

Cox v. Shell, Civil No. 18,844 (Obion County, TN) (nationwide

settlement class involving defective polybutylene pipes; final approval granted in 1995).
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6.

Together, the cases described above resulted in court-approved class

action settlements with a combined total recovery for class members of over $2.5 billion in nonreversionary cash, plus other relief such as enhanced and extended warranties.
7.

I was the lead partner at LCHB who litigated and settled Capital One,

HSBC, Bayat v. Bank of the West, Yarger v. ING, Discover, Bank of America, Carrington, Trex,
Imprelis, Sallie Mae, LG, Mercedes, Sharp, Carideo v. Dell, Omstead v. Dell, Logitech, Intuit,
Pelletz v. Weyerhaeuser, Grays Harbor v. Carrier, Weekend Warrior Trailer Cases, Richina v.
Maytag, Lundell v. Dell, and Kan v. Toshiba, and I was one of the lead partners at LCHB who
litigated and settled the Ossolla, Franklin v. Wells Fargo, Tait, Behr, Cemwood, Weyerhaeuser,
and Hurd. As an associate, I was a primary participant in LCHB’s litigation and settlement of the
Masonite Hardboard Siding, Louisiana-Pacific Inner-Seal Siding, and Georgia-Pacific
Hardboard Siding litigations.
8.

I was one of two co-lead trial counsel in a month-long class action trial

involving fraud and warranty claims arising from allegedly defective shingles, Nature Guard
Cement Roofing Shingles Cases, No. 275768 (Cal. Super. Ct.).
9.

A number of courts in the above cases in which I played a lead role

praised LCHB’s (and my) efforts on behalf of Plaintiffs:
a.

In Wilkins v. HSBC Bank Nevada, N.A., Judge James F. Holderman

of the Northern District of Illinois commented on “the excellent work” and “professionalism” of
LCHB and its co-counsel in securing a $39.975 million non-reversionary cash settlement in that
TCPA class action.
b.

In Yarger v. ING, Judge Leonard P. Stark commended our work in

“ably and strenuously litigat[ing]” a “very contentious case.” In approving the settlement and
awarding our fees in full, Judge Stark commented, as well, on “the quality of that litigation”
effort, and “the particularly advantageous features of th[e] settlement.”
c.

In In Re Mercedes-Benz Tele Aid Contract Litigation, Judge

Dickinson R. Debevoise stated: “I want to thank counsel for the. . . very effective and good
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work. . . . It was carried out with vigor, integrity and aggressiveness with never going beyond the
maxims of the Court.”
d.

In Glenz v. Sharp Electronics Corp., Judge Faith S. Hochberg

stated:
I want to commend counsel for all the hard work you all put into this case, for
retaining an excellent mediator, for getting it managed efficiently and settled
expeditiously, rather than letting the case drag on endlessly without settling it. It
really is the way they should be done. I wish they were all done this way. . . .
I’m delighted.
e.

In Create-a-Card v. Intuit, Judge William Alsup commended

LCHB for the “excellent job in the case as class counsel,” and stated that “the class has been well
represented having you and your firm in the case.”
10.

My work on behalf of consumers and other plaintiffs was recently the

subject of a profile in Forbes. See Fisher, David, “Lawyer In ‘Smelly Washer’ Suit Aims At Big
Targets, Spends Real Money,” Forbes.com, Sept. 22, 2014,
http://www.forbes.com/sites/danielfisher/2014/09/22/lawyer-in-smelly-washer-suit-aims-at-bigtargets-spends-real-money/. My work in TCPA debt collection cases was recently the subject a
profile in the National Law Journal in conjunction with my firm’s placement in that publication’s
2016 Plaintiffs’ Hot List. See Sloan, Karen, “Lieff Cabraser Heimann & Bernstein,” National
Law Journal, March 14, 2016.
11.

I currently serve in the following Court-appointed capacities in major active

complex litigation:
a.

I am one of three Court-appointed co-lead counsel in In Re: Navistar

Maxxforce Engines Marketing, Sales Practices and Products Liability Litigation, MDL No. 2590
(N.D. Ill.), a case involving alleged concealment that certain Navistar trucks were equipped with
diesel engines that contain a defective emission system that cause the trucks to suddenly break
down;
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b.

I am court-appointed Rule 23(g) sole lead counsel in Smith v. State Farm

Mutual Automobile Insurance Company, No. 13-cv-2018 (N.D. Ill.), a consolidated action
involving alleged improper marketing of insurance policies in violation of the TCPA;
c.

I am one of five court-appointed co-lead class counsel in In re LG Front

Loading Washing Machine Class Action Litigation, No. 08-51 (D.N.J.), a consolidated action
involving alleged mold-related defects in washing machines The court granted preliminary
approval to a nationwide settlement on June 17, 2016.
12.

My previous court-appointed positions in now-concluded class MDL litigation

include:
a.

I served as one of two court-appointed co-lead counsel in In Re

Capital One Telephone Consumer Protection Act Litigation, Master Dkt. No. 12-cv-10064,
MDL No. 2416 (N.D. Ill.), a consolidated action involving alleged debt collection autodialed
calls in violation of the TCPA that settled for a $75.5 million non-reversionary cash settlement,
the largest settlement in the history of TCPA litigation;
b.

I served as one of four court-appointed co-lead counsel in In Re:

Imprelis Herbicide Marketing, Sales Practices & Products Liability Litigation, MDL No. 2284
(E.D. Pa.), a case involving DuPont’s Imprelis, which allegedly caused harm to trees and other
non-target vegetation. A nationwide settlement was approved in 2013 that has paid out
approximately $575 million in cash to date to property owners;
c.

I served as one of three court-appointed co-lead counsel in In re

Mercedes-Benz Tele Aid Contract Litigation, MDL No. 1914 (D.N.J.), a case involving
Mercedes’ alleged deception relating to its Tele Aid service. After certification of a nationwide
litigation class and affirmance in the Third Circuit, a nationwide settlement approved in 2011.
provided for automatic payments of up to $650 cash or $1,300 credit per car.
13.

I argued in the Sixth Circuit Court of Appeals in In re Whirlpool Corp. Front-

Loading Washer Prods. Liability Litigation, 678 F.3d 409 (6th Cir. 2012), reh’g en banc denied,
2012 U.S. App. LEXIS 12560 (June 18, 2012), vacated, 133 S. Ct. 1722 (2013), reaffirmed, 722
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F.3d 838 (6th Cir. 2013), cert. denied, 2014 U.S. LEXIS 1484 (U.S. Feb. 24, 2014); the Ninth
Circuit Court of Appeals in Omstead v. Dell, Inc., 594 F.3d 1081 (9th Cir. 2010), and
Oestreicher v. Alienware Corp., 322 F. A’ppx. 489 (9th Cir. 2009); and in the Fifth Circuit Court
of Appeals in McManus v. Fleetwood Ent. Inc., 320 F.3d 545 (5th Cir. 2003). I also have argued
in several state supreme and appeals courts. I served as appellate counsel of record in Butler v.
Sears, 702 F.3d 359 (7th Cir. 2012), reh’g en banc denied, 2012 U.S. App. LEXIS 26202 (Dec.
19, 2012), vacated, 133 S. Ct. 2768 (2013), reinstated, 2013 U.S. App. LEXIS 17748 (7th Cir.
Aug. 22, 2013), cert. denied, 2014 U.S. LEXIS 1507 (U.S. Feb. 24, 2014).
14.

I graduated magna cum laude from Harvard Law School in 1993 and clerked for

The Honorable Marilyn Hall Patel of the U.S. District Court for the Northern District of
California between 1993 and 1995. I have worked at LCHB since 1995, starting as an associate
and advancing through to partnership. As set forth above, I have extensive experience litigating
class actions, especially consumer and product defect class actions. I currently serve on the
firm’s Executive Committee and am Chair of the firm’s economic injury product defect group.
Class Counsel’s Work in this Case
15.

I am the lead partner at LCHB on this case, and I have been involved in

every aspect of it from inception through the present.
16.

This case began on June 2008 with a class action filed in Ohio state court

against Whirlpool on behalf of a class of Ohio Washer owners and removed to this Court.
Glazer v. Whirlpool, No.1:08-cv-01624. Other cases were filed across the country and, on
December 2, 2008, the Judicial Panel on Multidistrict Litigation consolidated the cases in this
Court for pretrial purposes.
17.

Before these cases were filed and consolidated, Class counsel conducted

an extensive investigation of the claims in this matter, including contacting potential class
members and engaging technical experts.
18.

In 2009, this Court appointed my firm as interim lead counsel in these

consolidated cases. Dkt. 34-1.
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19.

After surviving a motion to dismiss, the case moved to discovery. Class

counsel reviewed more than 1,000,000 pages of documents, and deposed more than two dozen
key Whirlpool personnel. Whirlpool took, and we defended, the depositions of 18 Class
Representatives, and the parties conducted dozens of washing machine inspections. Between
them, the parties employed more than 20 testifying experts on all aspects of liability and
sophisticated econometric analysis of damages. The experts wrote dozens of expert reports, and
all of them were deposed about their opinions (many of them multiple times).
20.

After assembling a large body of evidence, and pursuant to an agreed-

upon “bellwether-like” process, Class counsel moved to certify a class of Ohio Washer owners,
with the intent that other state classes would be certified if the Ohio class was permitted to
proceed. On July 22, 2010 this Court certified a liability class of Ohio residents who purchased
the allegedly-defective washers, and appointed my firm as lead class counsel. Whirlpool
appealed, but the Sixth Circuit twice affirmed that class certification was appropriate. Class
counsel briefed and argued the case before the Sixth Circuit, and we twice opposed certiorari
before the Supreme Court.
21.

Class counsel faced tremendous challenges on appeal and were successful

at every turn. Whirlpool’s theory of the case presumed that no case alleging a product defect
could meet the predominance requirement of Rule 23 unless the defect had manifested for each
class member in an identical way. Class counsel invested substantial time and effort opposing
this theory, including arguing issues of first impression such as the interpretation of the Supreme
Court’s decision in Comcast v. Behrend, 133 S. Ct. 1426 (2013).
22.

Before and after the appeals, the parties litigated dozens of motions,

including dispositive motions (both Rule 12 and summary judgment), motions relating to class
certification (to certify, modify, and decertify classes), and motions to exclude experts under
Daubert.
23.

In October 2014, the first of the cases consolidated in this Court proceeded

to a bellwether trial of Ohio claims. After a three-and-a-half week jury trial, at which six
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Plaintiffs (including the two Ohio Class Representatives) testified, the jury found for Whirlpool.
Dkts. 490, 491. Multiple trial motions were briefed and argued by Class counsel. The verdict
and an accompanying costs award were appealed and cross-appealed, with the parties submitting
seven briefs in total. The parties reached settlement after oral argument in front of the Sixth
Circuit, but before a ruling. Sixth Cir. Nos. 14-4221 & 15-3159.
24.

In the companion Sears litigation, the first complaint was filed in 2006.

The district court initially denied class certification with respect to the mold class, but that
decision was reversed on appeal. Class counsel briefed the case twice before the Seventh
Circuit, and twice opposed certiorari before the Supreme Court. With the assistance of the
Court-appointed Special Master, the parties coordinated discovery and motion practice between
the Whirlpool and Sears cases. Sears was in the middle of pre-trial briefing, including Daubert
motions and a motion to decertify the class, when the parties finally reached agreement on the
Settlement.
Settlement Negotiations and Confirmatory Discovery
25.

Class counsel broached the topic of resolution at every significant

procedural stage of the litigation, attempts that largely fell on deaf ears with Defendants.
26.

At other points in time over the course of many years, the parties did

engage in arm’s-length settlement negotiations, including with the assistance of a third-party
mediator. The parties first engaged in substantive negotiations after the first time that class
certification was affirmed by the Sixth Circuit. The parties entered settlement negotiations again
shortly before the bellwether trial, this time at an all-day in-person mediation conducted under
the auspices of the Honorable Layn R. Philips, but could not reach a resolution. The parties also
engaged in numerous informal talks over the past three years, sometimes with Judge Philips’
assistance. At all times, those discussions were arm’s-length, and often adversarial. None was
successful in resolving the case.
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27.

On November 20, 2016, the parties conducted an all-day in-person

settlement meeting in Chicago, at which I was present and the lead negotiator for Plaintiffs. At
the conclusion of that meeting, the parties reached agreement on all material terms of a Class
deal. Only after doing so did the parties turn to negotiating the issue of attorneys’ fees and costs.
The parties ultimately reached agreement on fees late in the day on December 31, 2015, after
Class counsel agreed to accept a reduced fee amount in exchange for several material
enhancements to the terms of the Class deal, resulting in a final signed memorandum of
understanding that evening.
28.

After the Settlement terms were reached in principle, the parties engaged

in focused additional confirmatory discovery necessary to confirm certain representations made
during negotiations, including the total number of Class Washers, total number of Prequalified
Class Members, and the list and retail prices of available replacement machines. Whirlpool also
produced information confirming that certain Maytag-branded models were built upon platforms
identical to the Whirlpool models at issue. For this reason, while Maytag-branded models were
never formally part of the Whirlpool or Sears litigation, they are Class Washers.
29.

The Court granted preliminary approval to the Settlement on May 11,

2016. Since then, Class counsel have monitored the Settlement Administrator and notice to the
Class, worked closely with the Court-appointed Claims Administrator on notice and claims
issues, responded to hundreds of Class Member inquiries, and provided additional notice at their
own expense (including press releases and paid social media campaigns).
30.

To date, more than 150,000 Class members have already submitted claims

for compensation under the Settlement, after just four weeks of notice. The deadline to submit
claims is October 11, 2016. Approximately 380 Class members have opted out and fewer than
20 have objected. The deadline for opting out and objecting is August 9, 2016.
Attorneys’ Fees and Costs
31.

Class counsel seek a total fee and cost award of $14.75 million, comprised

of $6,723,432.66 in attorneys’ fees and $8,026,567.34 in costs, both to be paid by Whirlpool,
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without reducing the amount to be paid to the Class Members. The other terms of the Settlement
are in no way contingent on Class counsel’s fees and costs request.
32.

In the Settlement, Class counsel agreed to seek, and Defendants agreed not

to oppose, an award of fees and costs of $14,750,000. The Settlement Agreement and the Class
Notice estimated that the fees request would be $7,450,000 and the costs request would be
$7,300,000. The actual costs incurred by my firm and co-counsel were higher than $7,300,00,
and so Class counsel seek the agreed-upon total amount allocated between fees and costs to
reflect the higher costs. Class counsel intend to allocate any award first to reimburse for out-ofpocket costs. The Settlement Agreement specifically provides the authority to so allocate.
33.

My firm and our co-counsel all litigated this case on a purely contingent

basis, with no guarantee of recovery.
34.

In litigating these cases, and based upon reported timekeeping from each

firm, Class counsel collectively incurred more than $33,000,000 in total lodestar prosecuting this
matter and the companion case in the Northern District of Illinois. With minor exceptions, to the
extent that time was incurred in this matter (as opposed to in Sears) it has been
contemporaneously reported to this Court on a monthly basis pursuant to the order appointing
interim class counsel. Dkt. 12.
35.

For the purposes of this motion, Class counsel submit only the time of five

firms for the Court’s consideration. Three of those firms—Lieff Cabraser Heimann & Bernstein,
LLP; Carey, Danis & Lowe; and Chimicles & Tikellis, LLP—were among the firms appointed as
interim class counsel or class counsel by this Court and the Sears court. The fourth firm,
Shepherd, Finkelman, Miller & Shah, LLP, was appointed to the Plaintiffs’ Steering Committee
by this Court and was heavily involved in both cases (i.e., they performed significant litigation
work and represented many Class Representatives). The fifth firm, McCarthy, Lebit, Crystal &
Liffman Co., L.P.A., was trial counsel for the Ohio bellwether trial.
36.

These five firms together report a lodestar of $22,126,267.30 based on

45,361 hours. The requested fee of $6,723,432.66 thus represents a fractional multiplier of .304.
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37.

Although the reported hours have a cut-off date of March 31, 2016, Class

counsel’s responsibilities did not end with the grant of preliminary approval. Class counsel have
spent numerous hours monitoring the Settlement Administrator, responding to hundreds of Class
Member inquiries, and providing additional notice to the Class. Class counsel have also
responded to hundreds of Class Member inquiries and, as indicated above, has conducted press
and social media campaigns at Class counsel’s expense. Class counsel’s duties will continue
even after Final Approval: such duties include responding to any objector appeals and
overseeing the process of transmitting benefits to the Class.
38.

Class counsel collectively have reported out-of-pocket costs of

$8,026,567.34. With minor exceptions, to the extent those costs were incurred in this matter (as
opposed to in Sears) they have been contemporaneously reported to this Court on a monthly
basis pursuant to the order appointing interim class counsel. Dkt. 12.
39.

Each of the five firms submitting time in support of the fees request has

submitted a declaration in support of the costs request. Together, those firms have expended
$7,145,991.14 in costs.
40.

The remaining firms that prosecuted this case on behalf of the Settlement

Class reported to me that they collectively incurred costs of $880,576.20.
41.

In both cases, cost funds were maintained for purposes of funding

common case costs (e.g. experts, filing fees, deposition costs). My firm was responsible for
administration of the costs fund in this case, and Carey, Danis & Lowe was responsible for
administration of the costs fund in Sears. Accurate reports of the contributions to and
distributions from the Whirlpool fund appear in Exhibit A. Accurate representations of the
contributions to and distributions from the Sears fund appear in Exhibit C to the Rosemergy
Declaration. The costs reflected in these reports are not in addition to the costs reported above in
paragraph 38, but are already captured there as cost fund advances by the firms.
42.

In my role as lead counsel in this case and co-lead counsel in Sears, I am

thoroughly familiar with all of the work done in both cases in terms of both quality and quantity,
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and the contributions of every law firm that worked on behalf of the Class. Among the many
roles I performed was to ensure that there was no unnecessary work or duplication of effort
between and within the firms working on these cases. The Settlement Agreement expressly
authorizes my firm to allocate any fees and costs award among Class counsel, and I believe we
are well-suited to this task.
43.

Based on my experience and professional opinion, and in light of all that

has occurred in this litigation and remains to be done, and the risks associated therewith, the fees
and costs requested by Class counsel are modest and well-warranted.
LCHB Attorneys’ Fees Submission
44.

All attorneys, paralegals, and law clerks at LCHB are instructed to

maintain contemporaneous time records reflecting the time spent on this and other matters.
According to the firm’s time records, LCHB has spent a total of 23,868.5 hours on this matter
and the Sears litigation from the inception of the cases through March 31, 2016 for a lodestar of
$11,908,795. The names, hourly rates, and hours incurred by each of the LCHB attorneys
(including partners and associates), paralegals, and law clerks are attached hereto as Exhibit B.
45.

LCHB’s submission does not include the time my firm has spent since

preliminary approval working with the Settlement Administrator, helping to provide additional
notice to the Class, or responding to hundreds of Class Member inquiries. Nor have we included
any time expended on our fee-related papers.
46.

The hours recorded for this matter are reasonable considering the massive

investment required to litigate these cases for more than nine years, in two district courts, two
courts of appeals, and the Supreme Court. My firm was lead counsel in this case and played a
leading role in briefing and arguing every major motion in this case and most of them in the
companion Sears case. My firm conducted extensive discovery, retained more than a dozen
testifying and consulting experts, argued countless motions, won class certification, defended
that win in landmark appellate litigation, and tried the case in a three-week bellwether trial.
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Similarly, in Sears, we defeated motions to dismiss and successfully appealed the denial of class
certification.
47.

In particular, I was the lead attorney responsible for motions, briefs, and

related hearing and arguments. As previously mentioned, this case and the related Sears
litigation involved dozens of critical motions, including motions to dismiss, motions to certify,
modify, and decertify classes, motions to exclude under Daubert, motions in liming, motions
during and at the conclusion of evidence, and motions for summary judgment. On appeal, my
firm was responsible for briefing and arguing these cases multiple times in the Sixth and Seventh
Circuits and twice opposing certiorari before the Supreme Court.
48.

My colleague Mark Chalos was the lead attorney responsible for taking

and defending key depositions. This case required dozens of depositions of Class
Representatives, Whirlpool employees, and retained experts. Mr. Chalos was also co-lead trial
counsel at the three-week bellwether trial.
49.

My colleague Jason Lichtman worked closely with me on briefing and

was the lead attorney responsible for damages. He also had primary responsibility for drafting
many of the motions and briefs, coordinating more than a dozen testifying and consulting
experts, and supervising the many associates, paralegals, and other staff who worked on these
cases.
50.

LCHB also provided back-off support for trial and for the filing of most, if

not all, major motions.
51.

LCHB’s rates reflect the market rates in the markets within which

LCHB’s primary offices are located and from which this matter has been handled: San
Francisco, New York, and Nashville. LCHB’s hourly rates were negotiated with and are paid on
an hourly basis by sophisticated commercial entities, including BlackRock (f/k/a Merrill Lynch
Mutual Funds) and Charles Schwab & Co., Inc.
52.

These rates have been approved by courts throughout the United States. A

sample of courts that have expressly approved LCHB’s standard billing rates and attorneys’ fees
as reasonable are:
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a.

Composite Co, Inc. v. Am. Int’l Grp., Inc., No. 1:13-cv-10491, Dkt.

157, at 7 (D. Mass Apr. 21, 2016) (awarding requested attorneys’ fees);
b.

Perkins v. LinkedIn Corp., No. 13-cv-04303, 2016 WL 613255, at

*16 (N.D. Cal. Feb. 16, 2016), appeal filed (9th Cir. Dkts. 16-15251, 16-15398, 16-15430)
(awarding requested attorneys’ fees after lodestar cross-check);
c.

In re Bank of N.Y. Mellon Corp. Forex Transactions Litig., No.

1:14-cv-05496, Dkt. 98 (S.D.N.Y. Sept. 24, 2015) (Kaplan, J.) (awarding requested attorneys’
fees);
d.

In re Ocwen Federal Bank FSB Mortgage Serv. Litig., No. 04-C-

2714, Dkt. No. 476 (N.D. Ill. July 1, 2011) (awarding requested attorneys’ fees);
e.

Yarger v. Capital One, N.A., No. 11-154, Dkt. No. 259 (D. Del.

Oct. 7, 2014) (awarding requested attorneys’ fees);
f.

Steinfeld v. Discover Financial Services, et al., No. 3:12-cv-

01118-JSW, Dkt. No. 98 (N.D. Cal. Mar. 31, 2014) (“Class counsel have submitted declarations
that show the hourly rates that they have requested are reasonable and have provided the Court
with information about other cases that approved their rates.”);
g.

Nwabueze v. AT&T Inc., No. C 09-01529 SI, 2014 U.S. Dist.

LEXIS 11766, at *8 (N.D. Cal. Jan. 29, 2014) (“[T]he Court also finds that the rates requested
are within the range of reasonable hourly rates for contingency litigation approved in this
District.”);
h.

Ross v. Trex Co., Inc., No. 09-cv-00670-JSW (N.D. Cal. Dec. 16,

2013) (awarding requested attorneys’ fees);
i.

Walsh v. Kindred Healthcare, No. C 11-00050 JSW, 2013 U.S.

Dist. LEXIS 176319, at *9 (N.D. Cal. Dec. 16, 2013) (“The Court concludes Plaintiffs have
shown that the requested rates are reasonable”);
j.

Moore v. Verizon Communs., Inc., No. 09-1823 SBA (JSC), 2013

U.S. Dist. LEXIS 170027, at *28 (N.D. Cal. Nov. 27, 2013) (“The Court concludes that the
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hourly rates for the attorneys who billed time on this case are reasonable given the geographic
location and experience of counsel.”);
k.

In re: Imprelis Herbicide Mktg., Sales Practices & Prods. Liability

Litigation, No. 11-md-02284, Dkt. No. 244 (E.D. Pa. Oct. 17, 2013) (awarding requested
attorneys’ fees);
l.

In re TFT-LCD (Flat Panel) Antitrust Litigation, No. M 07-1827

SI, 2013 WL 149692, at *1 (N.D. Cal. Jan. 14, 2013) (awarding requested attorneys’ fees);
m.

In re AXA Rosenberg Investor Litigation, No. 11-00536-JSW

(N.D. Cal. April 2, 2012) (“The Court has also reviewed Lead Counsel’s hourly rates and
concludes that these rates are appropriate for attorneys in this locality of Lead Counsel’s skills
and experience.”);
n.

Vedachalam v. Tata Consultancy Services, Ltd., No. C-06-0963-

CW (N.D. Cal. July 18, 2013) (Wilken, J.) (“Class Counsel’s hourly rates are reasonable in light
of their experience (as reflected in their declarations and the declarations of their peers in the
field of class action litigation), and the rates charged are comparable to other attorneys in this
field.”);
o.

Wehlage, et al. v. Evergreen at Arvin, LLP, No. 4:10-cv-058390-

CW (N.D. Cal. Oct. 4, 2012) (Wilken, J.) (“[T]he billing rates used by Class Counsel to calculate
their lodestar are reasonable and in line with prevailing rates in this District for personnel of
comparable experience.”);
p.

Arthur, et al. v. Sallie Mae, Inc., No. C10-0198 JLR, Dkt. No. 265

(W.D. Wash. Sept. 17, 2012) (awarding requested attorneys’ fees);
q.

Holloway v. Best Buy Co., Inc., No. C-05-5056 PJH (MEJ) (N.D.

Cal. Nov. 9, 2011) (Hamilton, J.) (“The rates used by Class Counsel are reasonable.”);
r.

Lonardo v. Travelers Indem. Co., 706 F. Supp. 2d 766, 794 (N.D.

Ohio Mar. 31, 2010) (“Class Counsel consists of experienced attorneys with expertise specific to
complex class actions on a national scale. [] With this in mind, although the rates listed above are
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high compared to the average attorney, based on this Court's knowledge of attorneys’ fees in
complex civil litigation and multi-district litigation, the requested rates are reasonable for this
case considering the experience and expertise these particular lawyers have in this particular area
of law.”);
s.

Fulford v. Logitech, Inc., No. 08-cv-02041 MMC, 2010 U.S. Dist.

LEXIS 144437, at *10 (N.D. Cal. Mar. 5, 2010) (Chesney, J.) (“The Court further finds that
Plaintiff’s Counsels’ hourly rates are reasonable for their skill and the work they performed.”);
t.

In re Diet Drugs (Phentermine, Fenfluramine, Dexfenfluramine)

Prods. Liab. Litig., No. Civ.A. 99-20593, MDL No. 1203, 2003 WL 21641958, at *9 (E.D. Pa.
May 15, 2003);
u.

Higazi v. Cadence Design Systems, Inc., No. 07-2813-JW (N.D.

v.

Adams v. Inter-Con Sec. Sys., Inc., No. C-06-5428 MHP (N.D. Cal.

Cal. July 7, 2008);

Feb. 28, 2008), Dkt. 177, at 5 (Patel, J.) (“The Court has reviewed the hourly rates used by Class
Counsel in calculating their lodestar fees and concludes that these rates are appropriate for
attorneys in this locality of Class Counsel’s skill and experience.”);
w.

Fleming v. Kemper Nat. Services, Inc., 373 F. Supp. 2d 1000, 1012

(N.D. Cal. 2005).
53.

There has been no unnecessary duplication of services for which LCHB

now seeks compensation. In those instances in which two or more attorneys at LCHB
participated in any matter, this joint participation was necessary because of the complexity of the
problems involved and the time constraints which existed. Tasks were delegated appropriately
among senior attorneys, junior attorneys, and paralegals according to their complexity.
54.

The Plaintiffs signed attorney representation agreements that provide for a

contingent fee recovery. Thus, LCHB and its co-counsel have invested—and continue to
invest—substantial time in prosecution of this case with no guarantee of recovery, and have
received no compensation to date.
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55.

As evidenced by Exhibit G to the Joint Motion for Preliminary Approval

of Class Action Settlement, For Certification of Settlement Class, and for Approval of Notice
Plan and Form of Notice, Dkt. 545-16, LCHB maintains a very active contingent fee practice.
Every week, LCHB ordinarily receives multiple requests for representation, new case inquiries,
and offers to associate with other lawyers and law firms to prosecute complex and class action
cases. The fact that LCHB devoted the substantial time and resources reflected on Exhibits B
and C to the present case undoubtedly required the firm to forego other, potentially lucrative,
employment.
LCHB Costs Submission
56.

As of July 7, 2016, LCHB’s accounting department reports that the firm

has expended a total of $4,784,126.22 in unreimbursed expenses in connection with the
investigation, prosecution and settlement of these two cases, as set forth in the reports attached
hereto as Exhibit C. The expenses listed in Exhibit C are reflected in the books and records
LCHB maintains in the ordinary course of business, which books and records are prepared from
expense vouchers and check records.
57.

These costs were reasonable and necessary to prosecute this matter and the

Sears case, and include typical litigation costs such as common cost fund contributions, expert
work, filing fees, electronic database research, and travel.
Class Representative Service Awards
58.

The Settlement provides for service awards of $4,000 to Class

Representatives who were deposed (including those who testified at the bellwether trial) or had
their Class Washer inspected by a defense expert, and $1,000 to other Class Representatives who
were neither deposed nor inspected. Two Class Representatives who did not appear on any
complaint filed before the Consolidated Fourth Amended Class Action Complaint, Dkt. 544-1,
receive $1,000 because their washers were inspected. Any service awards approved by this
Court will be paid by Whirlpool and will not reduce the benefits paid to the Class.
59.

- 21 1310594.3
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60.

In addition to depositions and inspections, five Class Representatives

testified at the bellwether trial.
61.

At my direction, my staff reviewed my firm’s records to verify that each

Class Representative to receive $4,000 was deposed or had his or her washer inspected by a
defense expert.
62.

Exhibit D contains charts, created based on a review of those records,

identifying which Class Representatives were deposed, had their washers inspected, or testified
at trial.
63.

The burdens of sitting for a deposition or testifying in court are significant

and well-understood by courts. A washer inspection not only entails a time investment, but also
often requires the Class Representative to open up her home to a crowd of lawyers and experts
over a period of hours.
64.

In my view, the Class Representative service awards are modest and fair

compensation for the services rendered.
*

*

*

I declare under penalty of perjury that the foregoing is true and correct.

Jonathan D. Selbin

Executed in New York, New York on July 11, 2016.
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Larry Butler, et al
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I.

INTRODUCTION
A.

Qualifications

1. My name is Christopher Knittel. I am the William Barton Rogers Professor of Energy
Economics in the Sloan School of Management at the Massachusetts Institute of
Technology. I received a Ph.D. in economics from the University of California at
Berkeley where my fields of specialization were industrial organization and
econometrics in 1999. In 1996, I received a Masters of Arts in economics from the
University of California at Davis. In 1994, I received a Bachelor of Arts, summa cum
laude, in Economics and Political Science, from the California State University,
Stanislaus.
2. Over the past ten years, I have presented my research at the Federal Trade
Commission, the Department of Justice, Dartmouth, University of Arizona,
University of Chicago, UC Irvine, UC San Diego, UC Berkeley, UCLA, UCSB, UC
Santa Cruz, Iowa State University, University of Michigan, MIT, Harvard University,
Northwestern University, Stanford University, Washington University, Yale
University, the National Bureau of Economic Research summer and spring
conferences, and the American Economic Association annual meetings.
3. I am a member of the American Economic Association. I am a Research Associate at
the National Bureau of Economic Research in the Industrial Organization,
Productivity, and Energy and Environmental Economics programs. I am the co-editor
of the Journal of Public Economics and Associate Editor of two journals: The
Journal of Energy Markets and the Journal of Transportation Economics and Policy.
I was previously an Associate Editor for the American Economic Journal: Economic
Policy and the Journal of Industrial Economics. I have also sat on the outside review
committee for the National Science Foundation’s Social and Economic Science grant
program.
4. In addition, I have served as an ad hoc reviewer for: American Economic Review,
Journal of Political Economy, Quarterly Journal of Economics, Review of Economics
and Statistics, Review of Economic Studies, American Journal of Economics: Applied
Economics, Journal of Environmental and Economic Management, Energy Journal,
Energy Economics, Journal of Industrial Economics, International Journal of
Industrial Organization, Rand Journal of Economics, Operations Research,
Canadian Journal of Economics, Contemporary Economic Policy, Economic Inquiry,
Economic Journal, Economics and Politics, Journal of Banking and Finance, Journal
of Economic Behavior and Organization, Journal of Law and Economics,

2
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Management Science, Review of Industrial Organization, Journal of Management
Strategy, and other academic journals.
5. My research focuses on consumer and firm behavior and how consumers, firms, and
policy makers interact in the marketplace; this is known as industrial organization. To
estimate key parameters in these relationships, my research methods range from
standard well-established methods, such as those used here, and, when necessary,
cutting-edge econometric and statistical techniques. A number of my existing
research papers relate to this case in terms of statistical techniques and the more
general topic of how consumers and firms value particular product characteristics. I
discuss these below.
6. I use a number of empirical techniques to form the basis of my opinion in this report.
These are described in detail below, but can generally be described as demand
estimation (to estimate consumers’ willingness to pay to avoid machines where
consumers experience increased problems related to mold). These techniques are
widely used in the field; indeed, a number of my research papers use these specific
techniques, and most use regression and econometric analysis more generally. 1 I have
also taught the techniques used in my analysis at the Ph.D. and undergraduate levels.

1

For instance, Knittel and Stango (2008) use a demand model similar to the demand model used in this
report. We use this model to estimate how consumer welfare is affected by the introduction of surcharges
once one considers both the negative effect of paying fees and the positive effect of an increase in ATM
availability following the introduction in surcharges. Knittel, Christopher R. and Victor Stango,
“Incompatibility, Product Attributes and Consumer Welfare: Evidence from ATMs,” The B.E. Journal of
Economic Analysis & Policy, Vol. 8, No. 1, January 2008, pp. 1935-1682.
Knittel and Metaxoglou (2008) as well as Knittel and Metaxoglou (2011) estimate the Bertrand-Nash
equilibrium of markets using demand models similar to the ones used in my analysis here. Knittel,
Christopher R. and Konstantinos Metaxoglou, “Estimation of Random-Coefficient Demand Models: Two
Empiricists’ Perspective,” The Review of Economics and Statistics, Vol. 96, No. 1, March 2014, pp. 34-59
and Knittel, Christopher R. and Konstantinos Metaxoglou, “Challenges in Merger Simulation Analysis,”
American Economic Review: Papers and Proceedings, Vol. 101, No. 3, 2011, pp. 56-59.
Somewhat more broadly, a number of my papers deal with estimating the “demand” for goods. Hughes,
Knittel, and Sperling (2008) estimate how the demand for gasoline is affected by gasoline prices and
income and how this relationship has changed over the past 30 years. Hughes, Jonathan E., Chrisopher R.
Knittel, and Daniel Sperling, “Evidence of a Shift in the Short-Run Price Elasticity of Gasoline Demand,”
The Energy Journal, Vol. 29, No. 1, 2008, pp. 113-134. Knittel and Sandler (2012) and Knittel and Sandler
(2011) estimate the demand for miles travelled among consumers of different vehicle types. Knittel,
Christopher R. and Ryan Sandler, “Carbon Prices and Automobile Greenhouse Gas Emissions: The
Extensive and Intensive Margins,” In The Design and Implementation of U.S. Climate Policy, University of
Chicago Press, September 2012, pp. 287-299 and Knittel, Christopher R. and Ryan Sandler, “The Welfare
Impact of Indirect Pigouvian Taxation: Evidence from Transportation,” February 20, 2013, available at
http://web.mit.edu/knittel/www/papers/cobenefits_latest.pdf, accessed on February 2, 2015. Kim and
Knittel (2006) estimates the demand for electricity as a function of prices, weather, time of day and a
variety of other factors as well as the ability of firms to charge prices above marginal costs in the wholesale
electricity market. Kim, Dae-Wook and Christopher R. Knittel, “Biases in Static Oligopoly Models?:

3
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7. My professional qualifications are described further in my curriculum vita, which is
attached as Appendix A. A list of cases in which I have testified during the past four
years is attached as Appendix B.
B.

Assignment

8. I have been asked by counsel for the plaintiffs to evaluate the rebuttal opinions of
defendant’s experts and to determine, how, if at all, those opinions impact the
appropriate measure of damages owed to purchasers of Kenmore front-loading
washing machines (“front-loading washers”) between 2001 and 2009. In particular, I
have been asked to review the expert reports already filed in this case by Dr. Van
Audenrode 2 and Dr. Gans 3 (for the plaintiffs), as well as by Dr. Bresnahan 4 and Dr.
Marais 5 (for Sears), and, in light of criticisms raised by Dr. Bresnahan and Dr. Marais,
to estimate damages in a manner that responds to those concerns. 6 Rather than
address each of Dr. Marais’ and Professor Bresnahan’s arguments point by point, I
first describe my approaches to damages in this matter and present my conclusions; I
then specifically discuss how my approach and conclusions address the opinions
previously offered by defendant’s experts.
9. In working on this report, I have been assisted by employees of Analysis Group, Inc.,
who worked under my direction. In this report, I use the terms “I” and “my” to refer
to work performed by me and others under my supervision. The materials that I and
others working under my supervision considered are listed in Appendix C.

Evidence from the California Electricity Market,” The Journal of Industrial Economics, Vol. 54, No. 4,
December 2006, pp.451-470. Knittel and Metaxoglou (2008) estimate the demand for electricity as a
function in addition to the ability of firms to price above marginal costs in ancillary service electricity
markets. Knittel, Christopher R. and Konstantinos Metaxoglou, “Diagnosing Unilateral Market Power in
Electricity Reserves Market,” Journal of Energy Markets, Vol. 1, No. 1, March 25, 2008, pp. 65-95.
2

Expert Report of Marc Van Audenrode, May 10, 2013 (“Van Audenrode Whirlpool Report”) and Expert
Report of Marc Van Audenrode, November 4, 2013 (“Van Audenrode Whirlpool Reply Report”)
(collectively, “Van Audenrode Reports”).

3

Rebuttal Expert Report of Joshua Gans, May 10, 2013 (“Gans Whirlpool Report”).

4

Expert Report of Professor Timothy Bresnahan, March 8, 2013 (“Bresnahan Whirlpool Report”), Expert
Reply Report of Professor Timothy Bresnahan, August 28, 2013 (“Bresnahan Whirlpool Reply Report”),
and Expert Report of Professor Timothy Bresnahan, October 24, 2014 (“Bresnahan Sears Report”)
(collectively, “Bresnahan Reports”).

5

Amended Expert Report of M. Laurentius Marais, October 25, 2014 (“Marais Sears Report”).

6

In the course of my work in this case, I have also reviewed materials from other litigation involving frontloading washing machines (e.g., the reports authored by Professor Kevin Murphy, Mr. William Wecker,
and Professor Marc Rysman in the Bosch litigation).

4
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10. I am compensated at an hourly rate of $750 for my time in this matter. Analysis
Group staff members assisting me in this engagement are being compensated at their
standard hourly rates; I receive a portion of those fees in the form of attribution. This
compensation is not contingent upon the nature of my findings or the outcome of this
case, and I have no other financial interest in the outcome of this litigation.
11. Because my work on this matter is ongoing, I may review additional materials
produced subsequent to the issuance of this report, and/or conduct further analysis. I
reserve the right to update, refine, or revise my opinions, or to form additional
opinions accordingly.
II.

SUMMARY OF FINDINGS
12. Using data from a choice-based conjoint survey with a test-and-control structure
conducted by Sarah Butler in January 2015, I estimate damages to proposed class
members using basic economic principles and methodologies. Using a nested logit
approach to analyze consumers’ choices, I measure the average loss in utility that
results from purchasing a Kenmore front-loading washing machine with a mold issue
when that mold issue was not known by the consumer prior to purchase. I describe
these as “willingness-to-pay” damages, because it is a measure that compares
consumers’ willingness to pay for a Kenmore front-loading washing machine with no
known mold issue to one that is known to have a mold issue. Willingness-to-pay
damages are $279 per machine.
13. I also estimate damages to proposed class members by examining how Kenmore atissue washing machines would have been priced had consumers known of the mold
issue. That is, I compare the price of Kenmore front-loading washing machines to the
price of Kenmore front-loading washing machines that would have been required, in
order to sell the same number of machines, had consumers known about the mold
issue. These “market price overcharge” damages are the same amount as
“willingness-to-pay” damages ($279) win my baseline specification. (When using a
model that allows market price overcharge damages to differ from willingness-to-pay
damages, market price overcharge damages can be higher.)
14. Additionally, I have estimated damages to proposed class members by measuring the
cost to consumers of mitigating the mold with a specialty product that manufacturers
such as Whirlpool (which manufactures the Kenmore-branded at-issue washing
machines) have recommended to consumers to help avoid or minimize mold and odor
issues. I describe these damages as “mitigation cost” damages, which I estimate to be
$235 per machine.

5
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15. I reviewed Professor Bresnahan’s reports and disagree with his conclusions. In
particular, while Professor Bresnahan does not express an opinion on the quantum of
damages in this case, he appears to suggest that there are no damages in this case, as
evidenced, he says, by high levels of sales and customer satisfaction. He also argues
that consumers could have been aware of the mold issue prior to purchase. He has not,
however, shown that consumers were actually aware of the mold issue during the
proposed class period, and he is incorrect to assume that a product cannot achieve a
measure of “success” (whether measured in terms of sales penetration or customer
satisfaction) while simultaneously containing a flaw that reduces the economic value
of that product.
16. In addition, I reviewed Dr. Marais’ Sears Report. 7 Dr. Marais points to individual
responses in Ms. Butler’s study from the Whirlpool case and describes what he calls
“incoherencies” which, he says, render Dr. Van Audenrode’s estimates of damages
“untrustworthy and unreliable.” As I discuss in greater detail below, I find that those
conclusions are erroneous and irrelevant in the context of my analysis of damages. I
also note that my approach, which differs from Dr. Van Audenrode’s, results in
willingness-to-pay and market price overcharge damages that are of the same order of
magnitude as Dr. Van Audenrode’s, further indicating that Dr. Marais’ conclusions
are both irrelevant and erroneous.
17. Dr. Marais also criticizes Dr. Gans’ model of damages based on the cost of Affresh in
the Whirlpool matter, which is consistent with my mitigation cost approach. As I
discuss in detail below, Dr. Marais’ criticisms reflect a fundamental misunderstanding
on his part of the basic economics that underlie this approach.
III.

BACKGROUND
18. It is my understanding that retail washing machines are generally categorized under
two main design types: top-loading washers and front-loading washers. In a toploading washer, laundry is loaded via a top-mounted door, while in a front-loading
washer, laundry is loaded into the horizontally-mounted drum via a hinged door on
the front of the machine.
19. According to EuroMonitor, front-loading washer retail volume sales, as a percent of
all washing machine retail volume sales, grew from two percent in 2000, to

7

While Dr. Marais appears to agree with and endorse Professor Bresnahan’s views “wherever they overlap
with [his] own areas of expertise,” it is unclear whether he agrees with Professor Bresnahan’s views on
damages.

6
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approximately 20 percent in 2006, to over 30 percent in 2013. 8 On the other hand,
according to The NPD Group, Inc., which produces data that Whirlpool and other
firms use, front-loading washing retail volume sales rose to as high as 40 percent in
2011 but then declined to 30 percent in the first quarter of 2012 (the last quarter for
which Whirlpool produced NPD data). 9 From 2007 to 2013, the top five brands—
Kenmore, Whirlpool, Maytag, GE, and LG—accounted for over 85 percent of all
washing machine unit sales. 10
20. I understand that the plaintiffs allege that certain Kenmore-branded front-loading
washers marketed by Sears, Roebuck and Co. (“Sears”) from 2001 through 2009 (the
“Class Period”):
contain a serious design defect that prevents adequate water drainage
and causes them to (a) accumulate mold and mildew within the
Washing Machines; (b) produce a moldy odor that permeates
consumers’ homes if the doors to the Washing Machines are left open;
(c) produce a mold or mildew odor on clothes washed in the Machines;
(d) fail to clean the Machines and remove moisture, residue, growth
and/or bacteria that lead to the formation of mold, mildew and/or
associated foul odors; and (e) be unusable in the manner, to the extent
to, and for the purpose for which the Washing Machines were
advertised, marketed, and sold. 11 12
21. I understand that all claims relating to the Central Control Unit will be tried
separately from the Biofilm Odor claims. 13 My opinions relate only to the Biofilm
Odor claims.

8

“Passport: Consumer Appliances 2014,” Euromonitor International, extracted May 10, 2014.

9

NPD Data, W0539589.

10

“Passport: Consumer Appliances 2014,” Euromonitor International, extracted May 10, 2014.

11

Amended Consolidated Class Action Complaint, Butler, et al, v. Sears, Roebuck and Co., Civil Action No.
06 C 7023, Civil Action No. 07 C 412, and Civil Action No. 08 C 1832, In The United States District Court
for the Northern District of Illinois Eastern Division, August 11, 2009 (“Amended Complaint”).

12

I understand the current proposed class ends in 2008. (See “Plaintiffs’ Amended Renewed Motion for Class
Certification,” filed July 28, 2014.) I also understand that the class in the Whirlpool action, which involves
identical machines, includes certain machines manufactured through portions of 2009 (see “In re:
Whirlpool Corp. Front-Loading Washer Products Liability, Document #141, Opinion & Order, filed July
12, 2010), and I am informed by counsel that it is likely that the class in this case will ultimately include
certain machines manufactured in 2009 as well. Whether the class period ends in 2008 or 2009 is not
material to any aspect of my analysis.

13

Plaintiffs’ Motion for Entry of Order to Sever, filed July 1, 2014 and Notification of Docket Entry, July 16,
2014.

7
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IV.

APPROACHES TO ASSESSING DAMAGES
22. For purposes of my report, I assume that a jury or judge finds that plaintiffs’ core
engineering claim in this case—that Kenmore front-loading washers accumulate mold
and/or odor at a higher rate than traditional top-loading washers—is true. More
specifically, to reach the damages issues that I address in this report, a jury must find
for the plaintiffs on relevant liability issues, so I assume this finding—that the at-issue
Kenmore front-loading washers were not “fit for the ordinary purpose for which”
washing machines are used. 14 I am not an expert on such matters, and I offer no
opinion on that underlying claim.
23. Damages to consumers who purchased the at-issue Kenmore front-loading washers
can be assessed using three approaches. I describe these below.
A.

Willingness to Pay

24. A consumer’s economic valuation for a good (or a particular feature of a good) can be
assessed using the willingness-to-pay (WTP) measure, which is the most that a
consumer would be willing to pay for that product (or, in this case, for a particular
feature of that product). At that price, the consumer is exactly indifferent between
having the good (or the feature) and not having it.
25. For example, suppose that a consumer’s willingness to buy a new car featuring an 8cylinder engine, relative to a car with a 6-cylinder engine, is $2,500. If the
manufacturer charges only $2,000 more for the car with 8-cylinder engine, then such
a consumer will choose the model with an 8-cylinder engine, because she values that
feature at $2,500 but needs to pay only $2,000 more for that car than she would for
the car with the 6-cylinder engine. If, however, the manufacturer charges $3,000 more
for the 8-cylinder engine car, then that particular consumer will not buy the model
with the 8-cylinder engine, because the price for that feature exceeds the value to the
consumer. And if the manufacturer charges exactly $2,500 more for the car with the
8-cylinder engine, then the consumer will realize the same value if she purchases the

14

I have been retained in cases involving two other brands of front-loading washers which face similar
liability claims—Whirlpool, which also made the front-loading washers at issue in this case—and LG.
Unless indicated otherwise, I assume, for the purposes of calculating damages, that Sears alone is found
liable. I make that assumption because I understand that the judges and juries in the case against Sears
cannot make liability findings against Whirlpool and LG. I also am informed that in part because the legal
claims against Sears and Whirlpool are sometimes different, it is possible that Sears could be liable to
consumers in one state whereas Whirlpool might not be, and vice versa, even though the machines
themselves are identical.

8
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6-cylinder model or the 8-cylinder model; she would get $2,500 more in value for the
latter but she would pay, incrementally, that same amount to get it.
26. One approach to assessing damages compares consumers’ valuation of the at-issue
front-loading washers when consumers are specifically given knowledge that the
machines have issues with mold or odor with the amount that consumers will pay
when they are not specifically given this knowledge. That is, we can compare
consumers’ WTP for an at-issue front-loading washer in a market in which they are
generally unaware of the mold issue to consumers’ WTP for an at-issue front-loading
washer in a market in which they are told about the mold issue. Because Sears
customers generally were not aware of the mold issue prior to purchase, the
difference between these two WTP numbers constitutes a reasonable estimate of the
economic loss to consumers.
27. The estimation of WTP only requires direct measurement of the demand side of the
market, not the supply side. Consumer demand, and hence WTP, can be reliably
estimated based on well-established methodologies using transaction or survey data,
as described further below. From an economist’s perspective, the willingness-to-pay
approach is the soundest for estimating the economic damages to consumers. This
approach is a direct measure of the change in the economic value the consumer
believed she was receiving at the time of purchase, compared to the economic value
from the at-issue washing machine that she actually received. As such, the change in
her willingness to pay measures the damages she incurred from purchasing a washing
machine that did not perform as expected. Introducing the supply side of the market
can be useful if, for example, we were interested in measuring the seller’s benefit
from selling a defective washer, e.g., the incremental profits or sales the seller
achieved as a result. However, because the appropriate measure of harm in this case is
the consumer’s loss from the at-issue washer design, introducing the supply side is
unnecessary (and could misstate consumer harm). 15
28. I understand that one of the alternative approaches to measuring damages discussed
below may be found more legally relevant. For this reason, I present calculations
based on an evaluation of market-price overcharges and mitigation costs, in addition
to the calculated damages from the WTP approach.

15

As I discuss below, introducing the supply side of the market and solving for a new equilibrium in the butfor world can yield a result where, for example, many fewer units are sold in the but-for world, but the
price is largely unchanged. The implication would be, incorrectly, that consumers have not been harmed.
But in fact, many consumers would have been harmed – their lack of knowledge about a mold issue may
have induced them to purchase a washer that they otherwise would not have purchased if the mold issue
had been known.

9
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B.

Market Price Overcharge

29. A second measure of damages compensates all consumers for overpaying for the atissue front-loading washers. This measure is determined by comparing the average
price of the at-issue washers in the marketplace to the price that Sears would have
needed to charge consumers in a but-for world where the mold issues were known to
consumers in order for Sears to achieve comparable unit sales. In particular, if Sears
were to sell machines with mold issues to the same number of consumers as in the
actual world, the price that Sears could have charged would have needed to be lower
in the face of reduced demand for those machines resulting from the knowledge of the
mold and odor problem. I refer to this approach as the “market price overcharge.”
30. To understand the economics of this approach, consider the graphical depiction of
supply and demand below. Assume that D1 represents demand for automobiles with
8-cylinder engines. Where D1 intersects the supply curve determines the price and
quantity sold in the market. Here, the market equilibrium price is $22,000 and 1,000
units are sold (say, per month).

If demand for 8-cylinder engine cars shifts from D1 to D2, we observe that by
lowering its price to $16,000, the manufacturer could continue to sell 1,000 cars each
month.
31. The purpose of the market price overcharge approach is to quantify the differences in
price for at-issue front-loading washers in an actual world where demand is not
impacted by the mold issues (because the mold issues are not widely known) and the
price in a but-for world where demand is impacted by those issues (because they are
widely known), holding constant the number of front-loading washers sold. As an
example, if we know that Sears sold 500,000 Kenmore front-loading washers at an
average price of $1,000 in the actual world, the relevant question to ask is: what

10
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market price would Sears have needed to charge in order to sell those same 500,000
front-loading washers in a but-for world, had consumers known about the mold issues?
The market price overcharge corresponds to this change in price. 16
C.

Cost of Mitigation

32. Another sensible approach to quantifying the damage caused to Kenmore frontloading washer purchasers is to consider the amount of money those consumers
would have to spend to turn their machine into the machine that they reasonably
expected to receive from Sears. These costs can be thought of as mitigation damages
or the lowest cost of working around the alleged mold or odor issues.
33. During the proposed class period, Whirlpool (the manufacturer of Kenmore washing
machines) introduced a product called Affresh. 17 Affresh is a tablet that consumers
use in connection with the clean cycle of their washing machines. Whirlpool claims
that Affresh, when used regularly, can prevent a number of the negative features
associated with front-loading washers, such as buildup of mold, mildew, and
biofilm. 18 In addition, Whirlpool recommends the use of Affresh in all highefficiency front-loading washers. 19 20

16

Dr. Van Audenrode and Professor Rysman, in their respective reports in Whirlpool and Bosch, estimated
damages in a conceptually similar manner. In Appendix E, I describe their approaches and explain the
differences between their approaches and mine.

17

Whirlpool began marketing Affresh to consumers in 2007. See “Whirlpool Corporation Develops BreakThrough High-Efficiency Washer Cleaner, Giving Owners a Powerful Solution,” September 20, 2007
(W0226068); “Whirlpool to sell cleaner for high-efficiency washers,” Reuters, September 26, 2007,
available at http://www.reuters.com/article/2007/09/26/whirlpool-cleaner-idUSN2618448820070926,
accessed on January 28, 2015; and “How Whirlpool Puts New Ideas Through the Wringer,”
BloombergBusinessWeek, August 3, 2009, available at
http://www.businessweek.com/innovate/content/aug2009/id2009083_452757.htm, accessed on January 26,
2015.

18

See “Whirlpool Corporation Develops Break-Through High-Efficiency Washer Cleaner, Giving Owners a
Powerful Solution,” September 20, 2007 (W0226068); “3600 Consumer Experience ‘CleanOut’ Game
Plan,” November 16, 2006 (W0150598); “Affresh Marketing Programs Executional Considerations,” June
14, 2007 (W0373497); and “Affresh Washer Cleaner: Frequently Asked Questions” (W0368579).

19

See “Affresh Washer Cleaner - The brand that built the category,” September 2008 (W0180808); “Affresh
Washer Cleaner,” July 2008 (W0086090); and “Affresh Washer Cleaner: Frequently Asked Questions”
(W0368579).

20

UCGs from the proposed class period do not generally recommend a specialty product for front-loading
washers, but many front-loading washers did feature a specific “clean cycle” setting. For instance, among
the Whirlpool washing machines reviewed by Consumer Reports in 2007 and 2008, four out of five frontloading washers had a clean cycle button (by contrast, only one out of five Whirlpool top-loading washers
had a clean cycle button. All three Kenmore front-loading washers reviewed by Consumer Reports in 2007
and 2008 had a clean cycle button, as did the one Kenmore top-loading washer reviewed).
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34. Any manufacturer that recommends the use of Affresh, or any similar product, is, in
essence, communicating to consumers that the cost to them from leaving the mold
problem unmitigated is larger than the lifetime cost of Affresh or a similar product.
Put differently, the cost of a lifetime supply of Affresh should be less than
Whirlpool’s assessment of the cost to the user of having a washing machine with a
mold or odor problem (otherwise, consumers would have no incentive to purchase the
Affresh product). 21
35. To see this, suppose the damages from a product with mold or odor issues are X.
Suppose also that the lifetime cost of Affresh is Y. If the consumer is made aware of
mold or odor issues, she will choose to use Affresh only if X is greater than Y. In
other words, she will choose to use Affresh only if the cost of using Affresh is lower
than the cost of ignoring mold issues (which would occur even if she was not aware
of those issues in the first place). The same logic applies to firms that recommend
Affresh. A firm that recommends Affresh to its customers necessarily believes that
the costs of Affresh over the life of the washing machine are below the costs its
consumers would face if they were to leave the mold unmitigated.
V.

ESTIMATION OF CONSUMER DEMAND
36. In order to estimate willingness-to-pay damages and market-price-overcharge
damages, we must first estimate consumer demand for front-loading washers.
Furthermore, in order to measure demand in the actual and but-for worlds, we must
understand how consumers would value an at-issue front-loading washer if they are
told about a mold problem and how consumers would value an at-issue front-loading
washer if they are not told about such a problem. That is, we must estimate how
changes in the information set impacts demand associated with a particular attribute
of the washing machine. I do so using data generated by Ms. Butler’s conjoint study,

Based on my review of the UCGs for the washers reviewed by Consumer Reports in 2013 and 2014, all
front-loading washers but one have a “clean cycle” feature, and for all but one front-loading washer model,
the UCG recommends the use of a specialty product (by contrast, several top-loading washers do not have a
“clean cycle” and UCGs for several top-loading washers, including some Kenmore top-loading washers, do
not recommend the use of a specialty product).
See Consumer Reports Buying Guide, 2007, 2008, 2013, and 2014; Use and Care Guides for GE, Kenmore,
LG, Maytag, and Whirlpool.
21

This approach necessarily assumes that consumers in a but-for world would have been made aware of mold
issues once the purchase was made and would have used the Affresh units as a way to mitigate the damages
from those issues. As such, one must assume that the product would have been available and would have
been clearly discussed with consumers in context, with full information regarding the mold problems with
the at-issue machines.
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to which I apply standard methodologies in economics. I describe those
methodologies here.
A.

Valuing a product attribute

37. In order to understand how consumers value specific attributes of a product,
economists often apply standard statistical techniques to actual transaction data or
simulated market data. For example, if appropriate transaction-level data were
available, one could evaluate how consumer choices changed during the proposed
class period once the nature of the mold issue with front-load washing machines was
revealed. Alternatively, when those data are not available, one can survey consumers
and determine how their choices and preferences change when such information is or
is not available. Whether using transaction-level data or simulated market data,
researchers observe choices that consumers made between different products, and
measure reactions to various attributes of the products from which the consumer was
choosing, including price. By observing a sufficiently high number of consumers and
choices, researchers can infer, with a high degree of statistical certainty, the dollar
value that consumers place on each attribute. These methods fit under the broad
description of “discrete choice analysis.”
38. Suppose, for example, that consumers could choose between only two automobiles in
the marketplace. The two models were identical in all respects, except that one
featured a 6-cyclinder engine while the other featured an 8-cylinder engine, and the
price of the car with the 8-cylinder engine was $2,000 more than the price of the car
with the 6-cyinder engine. Suppose that we observed that no consumers purchased the
car with the 8-cylinder engine; we could then conclude that consumers ascribe less
than $2,000 of value to a larger engine. Likewise, if we observed that all consumers
purchased the car with the 8-cylinder engine, we could then conclude that consumers
ascribed at least $2,000 of value to the added horsepower provided by an 8-cylinder
engine relative to a 6-cylinder engine. More realistically, we would expect that some
consumers will choose the less expensive, less powerful car and some consumers will
choose the more expensive, more powerful car. By observing how many choose one
and how many choose the other, we can mathematically calculate a dollar value that
consumers on average assign to the larger engine. 22

22

In this highly simplified example, we can identify the upper and lower bounds of a population’s willingness
to pay. An illustration of the process by which average willingness to pay can be estimated requires more
technical detail; see Appendix F.
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39. One type of data that researchers use to conduct discrete choice analysis is conjoint
data, i.e., data generated from prospective consumers in a simulated market
environment, choosing a product from a set of potential choices. Each product has a
different set of attributes and a price, and, as they would in the marketplace, the
prospective consumers indicate which product they would choose to purchase. By
observing those choices and the price differences of various products, we are able to
estimate consumers’ average valuations for each attribute. 23 In conjoint analysis, the
choice sets are designed based on the question one intends to answer. For example,
the choice sets can be presented under different descriptions of the front-loading
feature (with or without mold issues), so that some consumers have different
information than other consumers. Similarly, the choice sets can offer the frontloading feature independently from the high-efficiency feature, so that the value of
individual features can be estimated separately. (In the real world, where two product
features are often offered jointly, market data may not be useful in estimating the
value of each separately.)
B.

Prevalence of conjoint studies in academia and business

40. The use of conjoint data to understand consumer preferences, feature and product
valuations, and demand characteristics is commonplace – both in the academic
literature and in industry. Green, Krieger, and Wind (2001), for example, document
numerous uses of conjoint analysis in real-world settings. 24 Orme (2014) devotes an
entire chapter in his book on conjoint analysis to applications in industry, describing
its use at major corporations such as Proctor & Gamble, General Motors, and
Microsoft. 25 Among the various types of conjoint analysis, Sawtooth Software, a
developer of popular software used by marketing academics and practitioners, states
that choice-based conjoint (the type of conjoint study that Ms. Butler designed) is the

23

Where reliable market or transaction level data are available, these are often used as well. For instance,
studies of demand for groceries often rely on scanner-level sales data, because these data are readily
available. I am not aware of reliable market data for front-loading washers; NPD gathers some market level
data but does not include any Kenmore sales because it does not collect data from Sears. Moreover, even
data like NPD’s would be insufficient for my purposes because we would be unable to observe the effect of
differences in the knowledge set between consumers, to the extent that there were any consumers during
the proposed class period that had knowledge of the full extent of the mold issues that influence consumer’s
valuations of these machines (and I am not aware of any timeframe when consumers were generally aware
of the extent of mold issues). As described further, Ms. Butler’s conjoint study allows us to overcome this
lack of pertinent market data.

24

Green, Paul E., Abba M. Krieger, and Yoram (Jerry) Wind, “Thirty Years of Conjoint Analysis:
Reflections and Prospects,” Interfaces, Vol. 31, No. 3, 2001, pp. S56-S73.

25

Orme, Bryan K. Getting Started with Conjoint Analysis, Third Edition, Research Publishers, Glendale, CA,
2014.
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most widely used. 26 Of note, conjoint analysis has been used specifically in the
context of washing machines: Sammer and Wüstenhagen (2005) use a choice-based
conjoint to estimate the value that consumers place on the EU Energy eco-label
(similar to the Energy Star certification in the U.S.). 27 Other academic papers use
conjoint survey data to estimate demand in numerous other contexts, such as Allenby,
Arora, and Ginter (1995) who observe that conjoint analysis is “one of the most
widely use research techniques in marketing.” 28
C.

Description of Ms. Butler’s Conjoint Survey

41. Between January 13 and January 20, 2015, Ms. Butler conducted a conjoint survey of
2,205 respondents over the age of 18 who indicated that they were currently
considering purchasing a new washing machine within the next 12 months and would
be actively involved in the purchase decision. Ms. Butler’s conjoint survey used a
study design in which respondents were randomly assigned to a treatment group or a
control group which varied with respect to their exposure to information regarding the
nature of the mold or odor present in the at-issue machines. 29
42. Before respondents started the discrete choice exercise in which they selected
machines they would be most likely to purchase, they were exposed to a stimulus—a
Washing Machine Buying Guide that provided information to consumers that they
should consider when making their purchase decision. The language presented in the
Washing Machine Buying Guides shown to respondents in the treatment and control
groups was identical, except for one additional passage presented to the treatment
group that provides information regarding the accumulation of mold in certain frontloading washers.

26

Sawtooth Software, Inc., “The CBC System for Choice-Based Conjoint Analysis (Version 8),” Sawtooth
Software Technical Paper Series, available at https://sawtoothsoftware.com/download/techpap/cbctech.pdf,
accessed on January 20, 2015.

27

Sammer, Katharina and Rolf Wüstenhagen, “The Influence of Eco‐Labelling on Consumer Behaviour–
Results of a Discrete Choice Analysis for Washing Machines,” Business Strategy and the Environment, Vol.
15, No. 3, 2005, pp. 185-199.

28

See, e.g., Allenby, Greg M., Neeraj Arora, and James L. Ginter, “Incorporating Prior Knowledge into the
Analysis of Conjoint Studies,” Journal of Marketing Research, Vol. 32, No. 2, 1995, pp. 152-162; Jedidi,
Kamel and Z. John Zhang, “Augmenting Conjoint Analysis to Estimate Consumer Reservation Price,”
Management Science, Vol. 48, No. 10, 2002, pp. 1350-1368; and Luo, Lan, P. K. Kannan, and Brian T.
Ratchford, “New Product Development Under Channel Acceptance,” Marketing Science, Vol. 26, No. 2,
2007, pp. 149-163.

29

I understand that prior to this study, Ms. Butler conducted a survey to determine the extent to which owners
of front-loading washers experienced mold issues, relative to owners of top-loading washers.
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43. Due to the test-and-control design of Ms. Butler’s conjoint study, the data it produced
can be used to determine how consumers’ preferences and willingness to pay for the
at-issue washing machines are affected by information relating to mold or odor. The
design also reduces the effect of any exogenous factors that may confound or bias the
results. In essence, the survey design mimics the randomized control trial methods
that are generally regarded as the “gold standard” for isolating the effect of one
particular treatment, input, or intervention, such as the techniques used in testing the
efficacy of pharmaceuticals. By randomly assigning consumers to either the treatment
or the control group, a researcher can eliminate bias that may be present in nonexperimental settings. In the case of a pharmaceutical trial, that difference is the use
of the drug. In this setting, that difference is the information regarding the
accumulation of mold and associated odor in certain front-loading washing machines.
44. As in the automotive example above, by observing choices made by prospective
consumers, we are able to estimate the value that consumers place on each feature of
the washing machine. Thus, for example, we can estimate the value that consumers
place on the front-loading feature of a washing machine (relative to the alternative,
top-loading feature), separate and apart from the value they may place on other
features that are often (though not exclusively) offered with the front-loading rather
than the top-loading machines, such as high-efficiency.
45. Importantly, we can also estimate the value that consumers place on the front-loading
feature of a washing machine in the but-for world where issues relating to mold or
odor are understood by consumers. That is, we can specify a machine (or a set of
machines) whose feature sets are exactly the same as those in the actual world, but
where consumers’ knowledge set with respect to an attribute (or attributes) is
different, and hence, the value that consumers place on those same attributes can
differ.
46. The data produced through Ms. Butler’s conjoint survey are therefore well-suited for
estimating the harm to consumers attributable to issues relating to mold or odor and
the extent of damages owed to purchasers of Kenmore front-loading washing
machines should a judge or jury find Sears liable for those issues.
D.

Demand Analysis
i.

Using estimates of demand to measure damages

47. The respondents in the control group of Ms. Butler’s conjoint survey represent the
actual world; hence, when they read about front-loading washers, they do not read
about the mold issue before making their choices because, as I discussed above, my
assumption of liability is that a jury or judge determines that the machines are “not fit
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for their ordinary purpose” 30 and that consumers were generally unaware of this fact.
By analyzing the choices made by these respondents in Ms. Butler’s conjoint survey,
we can estimate the value that they place on the at-issue washing machines (absent
knowledge of the mold issue). 31 The resulting value reflects the value that consumers
expected to (but did not) receive when purchasing their front-loading Kenmore
washers.
48. The respondents in the treatment group of Ms. Butler’s conjoint survey reflect
consumers’ preferences in the but-for world; that is, they are meant to reflect
consumers’ preferences in a world in which consumers would have been aware of the
mold issues. To mimic this but-for world, respondents in the test group read about
washing machines generally and about the mold issue before making their choices.
By analyzing their choices, we can estimate the value that they place on the “front
loader” feature (as distinct from the “top loader” feature) in a world where consumers
are aware of the mold issues. This estimate represents the (lower) actual value to
consumers of the at-issue washing machines, in light of the assumed liability finding
that the at-issue machines are in fact “unfit for their ordinary purpose.”
49. We expect that, all else being equal, the value to a consumer of a front-loading
machine will be lower if the consumer is aware that the machine has a mold issue
than if he is not. Thus, by comparing the valuation of the front-loading feature of the
group that was aware of the mold issues to the valuation of the group that was
unaware of them, I can estimate the loss in economic value experienced by proposed
class members as a result of purchasing a machine.
50. In order to estimate consumers’ valuation of the at-issue washing machines, with and
without awareness of the mold issue, we must estimate consumers’ demand and the
parameters of that demand (i.e., the impact of each attribute on demand for the
product). In the next section, I discuss the estimation of those parameters.

30

I understand that the language of liability in other cases, such as Whirlpool, may be phrased differently. I
note that differences in language do not alter the economic basis of damages relating to washing machines
with mold issues assuming a jury finds liability as a result of those issues. Therefore, my approach to
damages would be the same in Whirlpool.

31

Respondents in the control group who indicated that they were aware of a mold and odor issue in frontloading washing machines are excluded from the control group to provide a clean estimate of consumer
preferences when the knowledge of the mold issue is absent. As discussed below, I have conducted
sensitivity analyses that also include these respondents.
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ii.

Estimating the parameters of demand

51. In economics, the demand for a product, or a product’s “demand curve,” is the
relationship between the value the consumer places on the product and the prices and
characteristics of that product. I estimate the demand for each washing machine, and
then calculate the reduction in consumers’ willingness to pay for front-loading
washers, as well as the reduction in Kenmore prices in order for the same number of
Kenmore machines to have been sold if consumers had known about the mold or odor
issues in the front-loading washing machines, Appendix D discusses the technical
details of the analysis. In short, I follow a well-established literature in economics to
estimate the demand curves in the actual and but-for worlds. Once I have estimated
the parameters of demand in both the actual and but-for worlds, I can measure both
the change in willingness to pay and the change in price.
52. In the economics literature, this type of analysis has been used to answer a variety of
questions. For example: the estimation of how prices deviate from costs (see, for
example, Berry, Levinsohn, and Pakes (1995) 32 and Goldberg (1995) 33), the
introduction of new products (Petrin (2002) 34), the effect of voluntary export
restraints on prices and market shares (Goldberg (1995) 35), and the effect of
environmental regulations on the automobile industry (Jacobsen (2013) 36).
53. The basic structure of this demand analysis is also consistent with recent analyses
used in merger cases. 37 In these cases, economists have estimated the demand for

32

Berry, Steven, James Levinsohn, and Ariel Pakes, “Automobile Prices in Market Equilibrium,”
Econometrica, Vol. 63, No. 4, July 1995, pp. 841-890.

33

Goldberg, Pinelopi Koujianou, “Product Differentiation and Oligopoly in International Markets: The Case
of the U.S. Automobile Industry,” Econometrica, Vol. 63, No. 4, July 1995, pp. 891-951.

34

Petrin, Amil, “Quantifying the Benefits of New Products: The Case of the Minivan,” Journal of Political
Economy, Vol. 110, No. 4, August 2002, pp. 705-729.

35

Goldberg, Pinelopi Koujianou, “Product Differentiation and Oligopoly in International Markets: The Case
of the U.S. Automobile Industry,” Econometrica, Vol. 63, No. 4, July 1995, pp. 891-951.

36

Jacobsen, Mark R., “Evaluating U.S. Fuel Economy Standards in a Model with Producer and Household
Heterogeneity,” American Economic Journal: Economic Policy, Vol. 5, No. 2, May 2013, pp. 148-187.

37

For applications and discussions of similar demand models applied to simulating the effect of a merger for
antitrust policy, see Werden, Gregory J. and Luke M. Froeb, “The Effects of Mergers in Differentiated
Product Industries: Logit Demand and Merger Policy,” Journal of Law, Economics, and Organization, Vol.
10, No. 2, October 1994, pp. 407-426; Werden, Gregory J., Luke M. Froeb, and Timothy J. Tardiff, “The
Use of the Logit Model in Applied Industrial Organization,” International Journal of the Economics of
Business, Vol. 3, No. 1, 1996, pp. 83-105; Epstein, Roy J. and Daniel L. Rubinfeld, “Merger Simulation: A
Simplified Approach with New Applications,” Antitrust Law Journal, Vol. 69, 2001, pp. 883-919; Werden,
Gregory J. and Luke M. Froeb, “Calibrated Economic Models Add Focus, Accuracy, and Persuasiveness to
Merger Analysis,” In The Pros and Cons of Merger Control, edited by the Swedish Competition Authority,
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products in the market where a proposed merger takes place, then simulate what
prices, quantities, and profitability would be after the merger. 38 In this matter, in
contrast to merger analysis, which is concerned with both consumer and producer
surplus, we are concerned only with the impact on consumer welfare from the sale of
washing machines with mold issues. Therefore, I focus my estimation upon the shift
in the demand curve, and measure the difference in price that would have been
required for purchasers of Kenmore front-loading washers to have been indifferent
between buying a machine with mold issues (at a lower price) or a machine without
mold issues (at a higher price).
54. The basic structure of this class of econometric model relates a consumer’s
“utility” — i.e., the economic value that she gets from a given product—to the
characteristics of the product, one of which will be price, and consumer-specific
factors. For example, the utility that a consumer gets from a given car depends on a

Swedish Competition Authority, Stockholm, 2002, pp. 63-82; Ivaldi, Marc and Frank Verboven,
“Quantifying the effects from horizontal mergers in European competition policy,” International Journal of
Industrial Organization, Vol. 23, No. 9-10, December 2005, pages 669-691; Werden, Gregory J. and Luke
M. Froeb, “Unilateral Competitive Effects of Horizontal Mergers,” In Handbook of Antitrust Economics,
MIT Press, 2006; Davis, Peter and Eliana Garces, “The Determinants of Market Outcomes,” In
Quantitative Techniques for Competition and Antitrust Analysis, Princeton University Press, 2009; and
Budzinski, Oliver and Isabel Ruhmer, “Merger Simulation in Competition Policy: A Survey,” Journal of
Competition Law & Economics, Vol. 6, No. 2, September 11, 2009, pp. 277-319.
38

While the specific analysis used by the DOJ and the FTC in any given merger is often confidential, it is
known that the DOJ and FTC have relied on these models in their analysis of competition issues. Werden,
for example, was an economist at the DOJ when he wrote Werden, Gregory J. and Luke M. Froeb, “The
Effects of Mergers in Differentiated Product Industries: Logit Demand and Merger Policy,” Journal of Law,
Economics, and Organization, Vol. 10, No. 2, October 1994, pp. 407-426 and Werden, Gregory J., Luke M.
Froeb, and Timothy J. Tardiff, “The Use of the Logit Model in Applied Industrial Organization,”
International Journal of the Economics of Business, Vol. 3, No. 1, 1996, pp. 83-105. Likewise, Daniel
Hosken was an economist at the FTC when he wrote Weinberg, Matthew C. and Daniel Hosken, “Using
Mergers to Test a Model of Oligopoly,” October 15, 2008, available at
http://www.ftc.gov/sites/default/files/documents/public_events/first-annual-microeconomicsconference/mweinberg.pdf, accessed on January 27, 2015. Likewise, Nathan Miller was an economist at
the DOJ when he wrote Miller, Nathan and Matthew Osborne, “Competition Among Spatially
Differentiated Firms: An Empirical Model with an Application to Cement,” Economic Analysis Group
Discussion Paper, March 2010, available at http://www.justice.gov/atr/public/eag/257581.pdf, accessed on
January 27, 2015 (presentation available at
http://www.ftc.gov/sites/default/files/documents/public_events/3rd-annual-microeconomicsconference/miller_slide.pdf, accessed on January 27, 2015). Likewise, Taragin, Charles and Michael
Sandfort were both at the DOJ when they authored Charles Taragin and Michael Sandfort, “The antitrust
Package,” May 29, 2014, available at http://cran.r-project.org/web/packages/antitrust/vignettes/manual.pdf,
accessed on January 27, 2015.
See also “Merger Simulation at the FTC,” presentation by Mike Vita, available at
http://www.ftc.gov/sites/default/files/documents/public_events/first-annual-microeconomicsconference/vita.pdf, accessed on January 27, 2015.
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host of product characteristics, such as the car’s price, horsepower, fuel economy,
manufacturer, etc. Consumers choose the car that gives them the most utility
(economic value). Different consumers will also choose different cars on their
idiosyncratic preferences.
55. I apply what many refer to as a “conditional logit” demand model, as well as a
“nested logit” demand model, to analyze the survey data provided by Ms. Butler. The
two models have a similar setup, in that the utility a consumer receives from a
product is the sum of the mean utility from each product feature, plus a deviation
from the mean that captures individual- and product-specific factors such as
consumer taste and unobserved product characteristics. The two models differ in their
assumptions regarding the correlation among deviations from the mean utility. While
both demand models assume that deviations from the mean are uncorrelated across
consumers, they make different assumptions regarding the correlation of deviations
from the mean across different products offered to the same consumer. In the
conditional logit model, the deviations from the mean utility are assumed to be
uncorrelated across products. In the nested logit model, the products are divided into
“nests” or groups, such as top-loading machines and front-loading machines. In this
model, consumers’ purchasing decision is modeled as a two-step process: they first
pick a product type that they most prefer (i.e., front-loading or top-loader washer) and
then choose a product within the preferred group. The deviations from mean for the
same consumer are assumed to be correlated across products within the same group,
through a common “shock” in the utility function that is experienced on all products
within the group. Since changes in mean utility, rather than individual deviations
from the mean, are the focus of class-wide damages assessment, either of these
models can be used to assess damages in this matter. Both models are commonly used
in the economics literature.
56. Given that there are unobserved tastes and other idiosyncrasies (such as random
mistakes in decision making), these demand models do not provide predictions on
any one consumer’s choices. Rather, these models provide estimates of the
probability that an average consumer would choose each of the products in a choice
set. These probability estimates also correspond to estimates of average “take rates”
among all consumers, which, as explained below, form the basis of my “market price
overcharge” damages calculations.
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VI.

ESTIMATION OF DAMAGES
A.

Willingness-to-Pay Damages

57. As noted, I considered both a conditional logit and a nested logit structure. For the
purposes of an analysis that is meant to capture average willingness to pay across
consumers, I do not believe that, as Professor Bresnahan claims, heterogeneity across
consumers would meaningfully affect the estimation 39 (a claim Dr. Van Audenrode
refuted in his analysis); nevertheless, to account for the possibility that purchasers of
front-loading washers may differ from purchasers of top-loading washers in ways that
could affect the estimation, I present the results using a nested logit structure as my
baseline specification. In particular, I assume that consumers first choose whether to
purchase a front-loading washer or a top-loading washer (or no washer at all), and
then decide which model to purchase.
58. The parameter of interest for the estimation of damages in this case is the coefficient
on the “front loader” attribute—this parameter measures the utility gained by
consumers from a machine being a front-loading washer, as opposed to a top-loading
washer. We expect that respondents in the treatment group, who read the buying
guide and learned that certain brands of front-loading washers had a mold issue, will
value the “front loader” attribute less than those in the control group, who did not
read about a mold issue.
59. I estimate the parameters based on all choices made by respondents in both the test
group and the treatment group. I also include a “front-loader” treatment dummy
variable—that is, a variable that takes the value of 1 if the respondent was in the
treatment group and selected a front-loading washer, and a value of 0 otherwise; this
interaction term, in effect, allows me to measure the degree, if any, to which the
treatment group values the “front loader” variable differently from the control group.
As Exhibit 1 shows, our expectations are borne out: the interaction term is negative
and significant, indicating that respondents in the treatment group do value the “front

39

In his first Whirlpool report, Professor Bresnahan speculated: “Some consumers like the fact the front
loaders run with less noise and can be stacked to save space. Other consumers simply prefer the aesthetic
design and styling of front-loaders compared to top loaders. Some consumers may dislike the fact that they
have to bend even more when loading and unloading these machines compared to top-loading machines,
particularly when a front loader is not mounted on top of a separately sold storage pedestal to facilitate
loading and unloading. In summary, consumer preferences are heterogeneous.” (Bresnahan Whirlpool
Report, p. 11). Professor Bresnahan also opined: “A simple analysis of Ms. Butler’s survey response data
confirms that front-loader owners do indeed have different preferences than owners of top-loading washers,
and reveals that her sample selection methods yield a biased, inflated estimate of consumer aversion to
biofilm-related use and care.” (Bresnahan Whirlpool Report, p. 45).
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loader” feature less than respondents in the control group. The coefficient estimates
for the study on which I rely in this report are consistent with economic theory, and
clearly show that consumers in a but-for world would have been willing to pay
considerably less for the at-issue washing machines. In addition, as I show in Exhibit
2, the parameters of the model closely predict the actual choices of Ms. Butler’s
respondents.
60. To estimate the willingness to pay associated with this treatment effect, I divide the
“front loader” parameter with the estimated parameter for price. This yields a
willingness-to-pay measure of $279. That is, consumers value front-loading washers
$279 less when they are aware of issues relating to mold than when they are not.
Accordingly, if we make the assumption that consumers who purchased these
machines generally would not have been aware of problems relating to mold, their
average loss of economic value is $279. 40 41 42 43 44 45

40

Exhibit G1 of Appendix G presents results using a conditional logit specification.

41

In my baseline specification, the price effect is assumed to be linear. In his first Whirlpool report, Professor
Bresnahan claimed that the price effect was non-linear (Bresnahan Whirlpool Report, p. 58), which, he
argues, leads to an overstatement of willingness to pay at the high end of the price range, a form of what he
calls “hypothetical bias.” Exhibit G2 of Appendix G presents results where the price effect is allowed to be
non-linear. The results indicate that Professor Bresnahan’s concerns about a non-linear price effect and its
impact on damages are misplaced; willingness-to-pay damages are higher at most price points than my
baseline result.
Professor Bresnahan also argued in that report that the absence of an outside good, i.e., the option to not
select any machine, would contribute to the bias; in Ms. Butler’s current conjoint survey, there is an outside
good in the form of a “none-of-the-above” option.
I understand that in the Bosch case, Professor Murphy and Mr. Wecker both cited an article in the British
Journal of Management (BJM) which found, for certain types of products, that choice-based analyses using
market data yielded different results than choice-based analyses using conjoint data. The authors described
the differences as the result of hypothetical bias, attributing the bias to the fact that in a conjoint study,
respondents do not have out-of-pocket expenses. See Sichtmann, Christina, Robert Wilken, and
Adamantios Diamantopoulos, “Estimating Willingness-to-pay with Choice-based Conjoint Analysis – Can
Consumer Characteristics Explain Variations in Accuracy?” British Journal of Management, Vol. 22, 2011,
pp. 628-645.
Professor Murphy and Mr. Wecker incorrectly extrapolated this finding to all conjoint analyses, and argued
that the conjoint analysis used in the Bosch case could not be relied upon because of the “hypothetical bias.”
I believe that their conclusions are both incorrect and inapplicable. First, the types of products described in
the BJM article were things like Chinese food and chocolate. I do not believe this is a reasonable basis for
concluding that choice-based conjoint analysis will always yield inflated willingness-to-pay measures,
especially for a durable good like a washing machine. On the contrary, Green, Krieger, and Wind (2001)
point out that conjoint analyses were used in designing the EZ-Pass system. The overall forecast, based on
these studies, was a take rate of 49 percent – remarkably close to the 44 percent take rate observed seven
years later. See Green, Paul E., Abba M. Krieger, and Yoram (Jerry) Wind, “Thirty Years of Conjoint
Analysis: Reflections and Prospects,” Interfaces, Vol. 31, No. 3, 2001, pp. S56-S73. More broadly, it is
difficult to imagine that conjoint analyses would be used as prevalently as they are if these biases were
indeed as endemic as Professor Murphy and Mr. Wecker assumed they were.
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B.

Market Price Overcharge Damages

61. As discussed above, market price overcharge damages measure the difference in price
that Sears would charge all proposed class members between the actual and but-for
worlds.
62. To conduct this analysis, I apply the parameter estimates from the nested logit
analysis to real-world product attributes and product prices. In particular, my price
overcharge analysis focuses on consumers’ choices among the five major brands of
washing machines that are presented to consumers in Ms. Butler’s conjoint survey –

42

Per Ms. Butler’s instruction, respondents who (i) took more than 30 minutes to complete the survey, (ii)
took less than one minute to complete the conjoint exercises, (iii) took less than 30 seconds to read the
Buying Guide, or (iv) did not correctly recall the feature that was not described in the Buying Guide are all
excluded from the analysis. Respondents in the control group who were previously aware of mold issues
with front-loading washing machines are also excluded from the primary analysis, but are considered
separately by Ms. Butler. Exhibits G3-A and G3-B present sensitivity analyses that include these
respondents.

43

In Exhibit G4-A of Appendix G, rather than estimate the parameters on the full dataset, I first estimate
parameters using just the control group. I then estimate the “front loader” coefficient for the treatment
group, constraining all other parameters to be equal to those estimated in the control group. In Exhibit G4B of Appendix G, I allow all parameters to vary between the control and treatment groups.

44

This analysis assumes that no consumers in the proposed class were aware of mold issues. Professor
Bresnahan argues that use and care instructions relating to mold were available to consumers during the
proposed class period (Bresnahan Sears Report, pp. 9-11). For instance, he points to materials provided to
trade customers and in stores that highlighted the importance of using HE detergent; he does not explain
how awareness of HE detergent would make consumers aware of a mold issue. In my view, none of the
evidence he points to indicates actual awareness on the part of Kenmore consumers of a mold issue.
I understand that Ms. Butler found that among respondents in the control group (after quality-controlrelated exclusions), 25 percent were aware of a mold issue relating to front-loading washers in 2014. I
consider that a conservative upper bound on the degree of knowledge among proposed class members
during the proposed class period, for several reasons. First, I assume, as does Professor Bresnahan, that
information tends to accumulate in the market over time; therefore, if 25 percent of consumers today are
aware of the mold issue, it is likely that significantly fewer had such awareness during the proposed class
period beginning in 2001. In fact, Ms. Butler found in her mold study that most owners of front-loading
washers during this period were first-time owners of front-loading washers, and consequently would have
had no prior experience with front-loading washers (or with the mold issue). Further, even those who
reported recently in Ms. Butler’s study that they were aware of a mold issue may not be fully aware of its
extent and ramifications. Exhibit G5-A of Appendix G presents results when I model different levels of
awareness in my estimation. For instance, in the scenario where 5 percent of consumers are assumed to be
aware of mold issues in the actual world, 95 percent of consumers experience a $279 loss of economic
value, while 5 percent experience no loss (hence, a weighted average of $265). Exhibit G5-B presents
results wherein the awareness adjustment is made at the estimation stage by including the control group
respondents who expressed awareness of a mold issue in the analysis.

45

Dr. Van Audenrode and Ms. Butler, using a different survey, reported higher willingness-to-pay damages
figures in their Whirlpool reports. Given the differences in the design of the study, I would not expect my
results to match those results exactly.
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LG, General Electric, Kenmore, Maytag, and Whirlpool. 46 I collected price and
product attributes for all models of washers sold by these brands in 2007 and 2008, as
reported by Consumer Reports. 47 By applying the results of the logit analysis to the
prices and attributes of these real-world machines, I can estimate a “take rate” of
Kenmore front-loading washing machines in the actual world, assuming that
consumers are not aware of mold issues in Kenmore front-loading washers (or any
other brand of front-loading washers). Then, by fixing that rate and holding constant
the prices of all other machines, I can calculate the average price that Kenmore would
need to charge in a but-for world where consumers are aware of the mold issues in
Kenmore front-loading washers.
63. Using the demand parameters from my nested logit analysis, combined with the
choice set data based on the models covered by Consumer Reports, price overcharge
damages are $279, i.e., the same as the change in willingness to pay. This equivalence
is a function of my baseline specification of the nested logit; in my baseline
specification of the nested logit framework, knowledge of the mold issue only affects
consumers’ valuation of the front-loading feature, and consumers have uniform
preferences on mold treatment and price sensitivity; so, by changing price by the
difference in willingness to pay, Kenmore is able to restore all consumers to their
original level of utility (I note that changing the baseline specification in this case so
that the knowledge of the mold issues affects product attributes other than the frontloading feature leads to higher market price overcharge damages in the sensitivity
analysis presented in Exhibit G4-B of Appendix G). To do so, it must lower its price

46

These are the top-selling brands in the marketplace. See “Passport: Home Laundry Appliances in the US,”
Euromonitor, May 2014.

47

I employ a choice set consisting of washing machines that were in the marketplace during the proposed
class period, specifically in the 2007-2008 timeframe. In my baseline specification, the results will not be
sensitive to the choice set; that is, whether a choice set reflecting current choices in the marketplace
(consistent with the timeframe of the conjoint survey) or whether the choice set reflects options in the
marketplace after the proposed class period, the result will be the same in my baseline specification. For
instance, I have conducted my analysis using a choice set of washing machines that were in the
marketplace in the 2013-2014 timeframe (i.e., the timeframe closest to when Ms. Butler’s conjoint survey
was conducted); the results of my baseline specification do not change.
Consumer Reports describes its methodology: “How do you pick the models you test? We try to test
models that represent the spectrum of products in a given market. Our analysts seek out products with new
features and technological advances and a wide range of prices. After they analyze market share, marketing
strategy, and advertising and promotional materials, they contact manufacturers to determine whether items
will be available for at least three months after a report is published. The analysts then recommend a list of
models that managers in our technical and editorial divisions review.” “How we test: Appliances & Home
products,” Consumer Reports, available at http://www.consumerreports.org/cro/about-us/whats-behind-theratings/testing/appliances-home/index.htm, accessed on January 28, 2015.
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by that average decline in willingness to pay, and must charge every consumer $279
less than it did in the actual world. 48 49 50 51 52
C.

Mitigation Cost Damages

64. As discussed above, mitigation cost damages represent the baseline cost to the
consumer of avoiding mold issues. Also as discussed above, Whirlpool, the
manufacturer of Kenmore machines, marketed a product called Affresh that was

48

This analysis assumes that no consumers were aware of mold issues with respect to any brand of frontloading washer. This analysis also assumes that in the but-for world, consumers are aware of mold issues in
Kenmore front-loading washers but not in other brands’ front-loading washers. (Though Whirlpool
manufactures the Kenmore washing machines, consumers do not necessarily know this; hence, awareness
of mold in Kenmore-branded machines does not mean that consumers would be aware of mold in
Whirlpool machines.) In my baseline specification of the nested logit framework, the results will not be
sensitive to the assumptions made about other firms in the but-for world; that is, whether one assumes that
only Kenmore front-loading washers have a known mold issue, or whether other brands alleged to have a
mold issue, namely LG and Whirlpool, are assumed to have a known mold issue, the result will be the same
in my baseline specification of the nested logit framework (assuming, in the latter scenario, that LG and
Whirlpool, like Kenmore, seek to maintain share in the but-for world).

49

Exhibit G1 of Appendix G presents results using a conditional logit specification.

50

Per Ms. Butler’s instruction, respondents who (i) took more than 30 minutes to complete the survey, (ii)
took less than one minute to complete the conjoint exercises, (iii) took less than 30 seconds to read the
Buying Guide, or (iv) did not correctly recall the feature that was not described in the Buying Guide are all
excluded from the analysis. Respondents in the control group who were previously aware of mold issues
with front-loading washing machines are also excluded. Exhibits G3-A and G3-B of Appendix G present
sensitivity analyses that include these respondents.

51

In Exhibit G4-A of Appendix G, rather than estimate the parameters on the full dataset, I first estimate
parameters using just the control group. I then estimate the “front-loader” coefficient for the treatment
group, constraining all other parameters to be equal to those estimated in the control group.
In Exhibit G4-B of Appendix G, I allow all parameters to vary between the control and treatment groups.
Here, because all parameters vary between the test group and the control group, the model measures both a
direct effect of information about mold on consumers’ preferences for the “front loader” feature, as well as
indirect effects on consumers’ preferences for other attributes of washing machines, including price and
brands. Because this model includes direct and indirect effects, care must be taken to apply these
appropriately – an approach that applies both the direct and the indirect effect to not-at-issue front-loading
washers would misstate damages. To model the but-for world where liability is found only for Kenmore
front-loading washers, in which mold issues were known for Kenmore front-loading washers but not for
other brands, the direct effect is relevant only with respect to preferences for Kenmore front-loading
washers, but the indirect effects, which can be thought of as spillovers, apply to both Kenmore frontloading washers and all others washers as well.

52

Exhibit G5-A of Appendix G presents results when I model different levels of awareness in my estimation.
Exhibit G5-B presents results wherein the awareness adjustment is made at the estimation stage by
including the control group respondents who expressed awareness of a mold issue in the analysis.
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intended to prevent the build-up of mold, mildew, and biofilm. 53 A November 2006
document suggests that Whirlpool viewed the buildup of biofilm as “becoming a
bigger concern,” and causing “legal exposure” to “potential law suits resulting from
[…] discovery of biofilm in washer.” According to this Whirlpool document,
Whirlpool saw an opportunity to “[c]onvert a business issue in[to] a consumer
solution by launching a new system […] to prevent [b]iofilm growth.” 54 This new
strategy encompassed the launch of a specialty product called Affresh.
65. The mitigation damages associated with this product developed by the manufacturer
of Kenmore machines would be the discounted lifetime cost of Affresh. In order to
calculate this number, I make the following assumptions:
• The life of a washing machine is 10 years; 55
• The cost of Affresh is $2.33 per tablet; 56
• An appropriate discount rate is 3.25 percent. 57
66. Kenmore user manuals instruct consumers to use one tablet per month for the lifetime
of the machine. 58 Applying the inputs described above, this yields an annual cost of
$27.96 and a lifetime cost of $279.60. As I show in Exhibit 3, I discount this cost to
account for the present value at the time of purchase of the washing machines, which
is $235 using a discount rate of 3.25 percent. This number takes into account only the
direct cost of Affresh to the consumer.

53

Both Dr. Gans and Professor Rysman include a mitigation cost measure of damages. I found that their
approach was sensible and have taken the same approach. See Gans Whirlpool Report, pp. 21-24 and
Expert Report of Marc Rysman, February 14, 2014, pp. 15-16.

54

“3600 Consumer Experience ‘CleanOut’ Game Plan,” November 16, 2006 (W0150598).

55

This is an assumption that Dr. Bresnahan used in his own analyses in his first Whirlpool report (see
Bresnahan Whirlpool Report, p. 32).

56

Google Shopping lists the lowest price for a three tablet packet of Affresh as $6.99. “Affresh Washer
Cleaner, HE - 3 tablets, 4.2 oz,” 2015, available at
https://www.google.com/shopping/product/1713894250292347787?q=affresh%20washer%20cleaner&rlz=
1C1CHFX_enUS503US503&espv=2&biw=1280&bih=631&sqi=2&bav=on.2,or.r_cp.r_qf.&bvm=bv.8382
9542,d.eXY&ion=1&tch=1&ech=1&psi=qR-8VKL4O4SggTB14CYCA.1421615019065.3&prds=paur:ClkAsKraXx8nlQDBtsdh0AJwgEubh6LRG86vZbVaklTU449vUJSfPBoCQ0bg4B7TK48lU70G3WRBHjMb5PG2RXWvaXRsMKkFEeXgJ73eNfgkMTcSaiQIH4DhIZAFPVH73tjSVJ6spJkZunFY
KRgeqXuc9kGA,scoring:p&ei=sR-8VN-kFcKlgwSNs4O4Aw&ved=0CGkQpiswAA, accessed on January
18, 2015.

57

Professor Gans used a 3.25 percent discount rate, as did Professor Rysman, reflecting the Prime Rate. See
Gans Whirlpool Report, pp. 21-24; see also Expert Report of Marc Rysman, February 14, 2014, pp. 15-16.

58

For a recent example, see UCG for Kenmore Elite Models 417.4413. During the proposed class period,
Kenmore UCGs did not generally recommend any specialty product, but did recommend running the clean
cycle monthly. See UCGs for Kenmore Elite Models 110.4708 and 4709; 110.4751, 4753, and 4754; and
110.4756, 4757, and 4758.
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67. When calculating mitigation damages, an economist also could and might well
consider the time that a consumer is told to spend each month running a cleaning
cycle and the cost of water and energy associated with that cycle. Because my
mitigation damages finding of $235 per class member does not account for those or
any other costs, it is a conservative number.
VII.

BRESNAHAN AND MARAIS REPORTS
68. As noted above, I have considered the rebuttal reports filed by defendant’s experts in
the Whirlpool and Sears cases. I have accounted for any potentially relevant opinions
presented by defendant’s experts in designing and implementing my damages
calculations. It is also my understanding that Ms. Butler accounted for any potentially
relevant expert opinions in the design of her most recent consumer surveys. The
results of our rebuttal analyses demonstrate the robustness of Ms. Butler’s
methodology and findings; they also demonstrate that defendant’s experts’ opinions
and their critiques of plaintiff’s experts calculations do not affect the overall
conclusion that consumers over-valued the front-loading washers sold by Sears (and
Whirlpool) because they were unaware of mold issues. In this section, I discuss
defendant’s experts’ opinions, as articulated in their reports in the Sears case, and
how my analyses specifically respond to these critiques.
A.

Bresnahan Reports

69. As mentioned above, I have reviewed the Bresnahan Reports. On the basis of the
analysis described above, I conclude that none of Professor Bresnahan’s concerns is
relevant.
70. First, Professor Bresnahan asserts that “real-world” data suggest a high level of
satisfaction among owners of Whirlpool front-loading washers, and front-loading
washers more generally. 59 These data, however, do not speak to whether someone has
had a problem with mold or odor, 60 and there is nothing in economics that suggests
that consumers cannot be simultaneously “satisfied” with a product but still have
received less value than they expected and paid more for the product than they should
have. That is, a general finding of satisfaction among consumers is not inconsistent
with my finding that consumers value front-loading washers less, and would pay less

59

Bresnahan Sears Report, pp. 6, 8, 12-14.

60

I understand that Ms. Butler in fact conducted a survey of current and past owners of Whirlpool frontloading washers and found that over 20 percent of these owners state that they experienced mold or odor
problems with Whirlpool front-loading washers.
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for front-loading washers, if they are aware of mold issues, than if they are not aware
of mold issues.
71. Second, Professor Bresnahan claims that Whirlpool front-loading washers, including
Kenmore-branded washers, “succeeded” in the marketplace. 61 Professor Bresnahan
does not define what constitutes “success,” but in any event, I find that conclusion
debatable – for at least two reasons. For one, Whirlpool’s success may be the result of
consumers being unaware of the issues relating to mold or odor; had consumers been
aware of mold issues, the economic evidence demonstrates that Whirlpool would
have sold many fewer front-loading washers (or would have been forced to sell them
at a lower price). Indeed, Ms. Butler’s conjoint survey demonstrates that even today,
the mold issue is unknown by the majority of consumers. To the extent that
consumers are, to this day, unaware of the mold issue, they will over-value frontloading washers. And such a lack of awareness may have been especially prevalent
during the proposed class period, when few if any high-efficiency top-loading
washers were available. 62 This can readily explain Professor Bresnahan’s “success”
rate. Second, even if we were to adopt Professor Bresnahan’s obviously false
assumption that consumers are aware of the mold issue, top-loading washers continue
to sell in significant volume. One cannot rule out the possibility that the mold issue is
keeping front-loading washing machines from being even more successful in the
marketplace. In short, the “success” of front-loading washer washers that Professor
Bresnahan claims may be in spite of their mold issues. In the absence of mold issues,
front-loading washers may have had even more success.
72. Professor Bresnahan attributes the “success” of Whirlpool-manufactured frontloading washers to time and cost savings, relative to top-loading washers. 63 I would
note, as an initial matter, that Professor Bresnahan’s comparisons do not include the
time and cost necessary to perform mold-related maintenance recommended by the

61

Bresnahan Sears Report, pp. 6, 14-16.

62

Using data obtained from AJMadison.com, a retailer of appliances with an online presence, only 30 percent
of top-loading washers in 2007 were Energy-Star rated, while 92 percent of front-loading washers in 2007
were Energy-Star rated. In addition, in 2006, Consumer Reports did not rate any top-loading washers as
featuring “Excellent” Energy Efficiency, whereas eight models of front-loading washers were rated as
“Excellent” (the highest possible rating); and in 2007, Consumer Reports noted that high efficiency toploading washers are “a newer design.”
Professor Bresnahan demonstrates the potential cost savings of front-loading washers in his first Whirlpool
report (see Exhibit 7 to Bresnahan Whirlpool Report). If consumers expected these savings, and did not
expect mold or issue problems, it is not surprising to observe that front-loading washers have had some
measure of success in the marketplace.

63

Bresnahan Sears Report, pp. 15-16.
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manufacturer. Hence, any conclusions about relative time and cost savings are
inherently flawed and overstated. In any event, even if those cost and time savings do
exist, this does not negate the demonstrated fact that consumers value front-loading
washers less, and would pay less for front-loading washers, if they are aware of mold
issues, than if they are not aware of mold issues.
73. Third, Professor Bresnahan argues that low repair and complaint rates are inconsistent
with plaintiffs’ assertions of harm. 64 Here, too, a finding of low repair and complaint
rates is not inconsistent with my finding that consumers value front-loading washers
less, and would pay less for front-loading washers, if they are aware of mold issues
than if not. This would be particularly true if, as I understand the plaintiffs contend,
neither mold nor odor issues were covered under warranty, and that neither Sears nor
Whirlpool could fix mold issues when consumers complained, but could only
mitigate them for a time. Furthermore, researchers who study post-purchase behavior
have found that consumers likely overstate satisfaction once a purchase is made. 65
Even when consumers are dissatisfied, researchers have found that there is often a
gap between consumer dissatisfaction and complaint to the retailer or manufacturer. 66
Consumers may choose not to complain for reasons such as bad prior experiences
with the complaint process (e.g., poor customer service), low expectation of
resolution (e.g., issue not covered by warranty), and attribution of blame to
themselves (e.g., consumers not aware of the design defect may think that the mold or
odor issue is due to their insufficient care of the machines). There are also multiple
avenues for consumers to act on their dissatisfaction other than complaining to the
retailer or manufacturer, such as talking to friends and relatives and writing to
consumer protection agencies.
74. Fourth, Professor Bresnahan opines that Ms. Butler’s previous survey was flawed. 67
While I am not an expert in survey design, I do observe that many of the concerns
raised by Professor Bresnahan, to the extent they have any surface appeal, are
rendered moot by Ms. Butler’s current conjoint survey,which is not focused on
maintenance tasks and which uses a well-recognized test-and-control structure.

64

Bresnahan Sears Report, pp. 6, 8, 12.

65

See, for example, Brehm,, Jack W., “Postdecision Changes in the Desirability of Alternatives,” The Journal
of Abnormal and Social Psychology, Vol. 52, No. 3, May 1956, pp. 384-389.

66

See, for example, Singh, Jagdip and Robert E. Wilkes, “When Consumers Complain: A Path Analysis of
the Key Antecedents of Consumer Complaint Response Estimates,” Journal of the Academy of Marketing
Science, Vol. 24, No. 4, Fall 1996, pp. 350-365.

67

Bresnahan Sears Report, pp. 7, 16-17.
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75. Fifth, Professor Bresnahan suggests that Dr. Van Audenrode’s damages analysis
cannot be relied upon because it is based on a “flawed” survey and because he
“excludes” data (which, I believe, is a disingenuous characterization—Dr. Van
Audenrode utilized a standard technique of imposing constraints that consistent with
economic theory). 68 While I believe that Dr. Van Audenrode’s methodology is firmly
grounded in fundamental tenets of economics, what is more relevant is that my
methodology does not exclude any data or draws of parameters in any respect.
76. Sixth, Professor Bresnahan states that Dr. Van Audenrode’s results show that
willingness to pay is highly individualized. I do not believe that such a conclusion is
supported by the data (neither the data upon which Dr. Van Audenrode relied nor the
data upon which I rely). 69 In particular, the individual measures of WTP on which
Professor Bresnahan relies in reaching that conclusion have not been shown—by
Professor Bresnahan or anyone else—to be significantly different as a matter of
statistics from the average willingness to pay in the survey. That is, as a general
matter, any individual-level measure of the type that Professor Bresnahan (or Dr.
Marais, for that matter) discusses generally cannot be relied on as an estimate of that
individual’s preferences, because there are not enough data points for any individual
to generate a measure with sufficient statistical power. In my opinion, the only
statistically reliable measure of preferences is the population-level measure of
average preferences; when the researcher can aggregate across numerous consumers
and numerous choices, the measure of average preferences can generally be shown to
have greater statistical power. This is true whether the preference parameters are
measured using the logit approach used here, or whether they are measured using a
Hierarchical Bayesian approach as relied upon by Dr. Van Audenrode. The best
measure of damages, even WTP damages, for any member of the proposed class, is
the population-wide average measure.
77. Seventh, Professor Bresnahan suggests that Dr. Van Audenrode’s analysis of price
elevation damages is flawed because he models Whirlpool’s (the manufacturer’s)
price-setting, while it is the retailer’s (i.e., Sears’) failure to disclose which, according
to Professor Bresnahan, is at issue in this litigation. 70 Nowhere does Professor
Bresnahan explain what sort of bias this might induce. Regardless, I model Sears’
price-setting directly.

68

Bresnahan Sears Report, pp. 7, 16-18.

69

Bresnahan Sears Report, pp. 7, 16-18.

70

Bresnahan Sears Report, pp. 7, 18-19.
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B.

Marais Report

78. I have reviewed the Marais Report. On the basis of the analysis described above, I
conclude that none of Dr. Marais’ concerns is relevant.
79. First, Dr. Marais argues that Dr. Van Audenrode’s WTP values are variable,
nonsensical, and unreliable. 71 I believe that Dr. Marais is incorrect in trying to draw
any conclusions from individual-level measures of WTP. As I discussed above,
individual-level measures of WTP do not generally have the sort of statistical power
that one would need in order to interpret them with any degree of confidence; it is
only the population-level parameters that can be reliably assessed and utilized. I find
that Dr. Van Audenrode’s population-level estimates are sensible and legitimate as a
matter of economics.
80. Second, Dr. Marais argues that the survey data themselves contain “an abundance of
incoherent results.” 72 For instance, he identifies instances where a machine chosen by
a respondent was “dominated” by another machine in the choice set and/or where the
surplus of the chosen machine was lower than the surplus associated with another
machine in the choice set. I do not agree that these reflect incoherent responses; these
instances are based on individual-level coefficients, which, as I have discussed
already, are statistically unreliable. Moreover, Dr. Marais’ “incoherencies” are simply
cases where the machine with the highest estimated utility differs from the actual
machine chosen by the respondent. It is not unusual for an empirical research model’s
predictions to align only imperfectly with actual data. These types of inconsistencies
can be explained by estimation error in the demand estimates (e.g., the actual brand
effect of the “dominated” choice may be larger than the estimated value), or by
idiosyncratic statistical noise not captured by the demand model (e.g., consumers can
make a mistake in evaluating the utility of a particular product in this particular
choice set). Observing actual choices that are different from predicted choices is no
indication of “incoherency” or inconsistency with economic theory. As my results
demonstrate, the coefficient estimates for the study on which I rely in this report are
consistent with economic theory and disclose that consumers in a but-for world would
have been willing to pay less for the at-issue washing machines.
81. Third, Dr. Marais criticizes Dr. Gans’ mitigation cost approach, which is similar to
my own. 73 He argues that this approach to damages assumes that all consumers in

71

Marais Sears Report, pp. 13-25.

72

Marais Sears Report, pp. 25-42.

73

Marais Sears Report, pp. 42-44.
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fact used Affresh for the operating life of their machine; Dr. Marais approximates that
fewer Affresh units were used between January 2008 and June 2009 than one would
expect if that assumption were true. He also points out that Affresh was not even
available for a portion of the proposed class period. These comments reflect a
fundamental misunderstanding of this approach to damages. As I have discussed, this
approach necessarily assumes that consumers in a but-for world would have been
made aware of mold issues once the purchase was made and would have used the
Affresh units as a way to mitigate the damages from those issues. As such, one must
assume that the product would have been available and would have been clearly
discussed with consumers in context, with full information regarding the mold
problems with the at-issue machines. Furthermore, we can safely say that any
manufacturer that recommends the use of Affresh has concluded that the costs that
consumers would incur from leaving the mold problem unmitigated are larger than
the lifetime cost of Affresh.
82. As discussed above, to see this, suppose the damages from a product with mold or
odor issues are X. Suppose also that the lifetime cost of Affresh is Y. If the consumer
is made aware of mold or odor issues, she will choose to use Affresh only if X is
greater than Y. That is, she will choose to use Affresh only if the cost of using
Affresh is lower than the cost of ignoring mold issues (which would occur even if she
was not aware of those issues in the first place). The same logic applies to firms that
recommend Affresh, such as the manufacturer of the at-issue Kenmore machines. A
firm that recommends Affresh to its customers necessarily believes that the costs of
Affresh over the life of the washing machine are below the damages its consumers
would incur if they were to leave the mold unmitigated.
83. Fourth, Dr. Marais relies on a review of Sears service order data to assert that only a
small percentage of consumers complained about mold, and that many of those
complaints were remedied by Sears at no cost to the consumer. 74 Even if this were a
proper methodology and extrapolation from the available data, a low complaint rate,
as I discussed above, is simply not inconsistent with a finding that consumers value
front-loading washers less, and would pay less for front-loading washers, if they are
aware of mold issues, than if they are not aware of mold issues.

74

Marais Sears Report, pp. 44-46.
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VIII. CONCLUSIONS
84. The opinions offered by Professor Bresnahan and Dr. Marais in this case are not
relevant to the question of damages in this case.
85. Using methods that are generally accepted in economics, I find that damages to each
class member is $279 per machine under the WTP and market price overcharge
methods and $235 per machine under the cost mitigation approach. I have reached my
conclusions with a reasonable degree of scientific certainty, consistent with the
standards of the field of economics.

Christopher Knittel
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I.
1.

Qualifications
I am the Landau Professor in Technology and the Economy in the Department of

Economics at Stanford University, and a Senior Fellow at the Stanford Institute for Economic
Policy Research (SIEPR). At SIEPR, I have served as the Director of the Center for
Employment and Economic Growth and as the Director of the Technology and Economic
Growth Program, and as the Gordon and Betty Moore Senior Fellow. I am also a Senior Fellow
at the National Bureau of Economic Research, participating in the Productivity and Industrial
Organization Programs that study technical progress and competition. I have been elected as a
Fellow of the American Academy of Arts and Sciences, as a Fellow of the Econometric Society,
and as a Vice President of the American Economics Association. While on leave from Stanford,
I have served as Deputy Assistant Attorney General for Economic Analysis in the United States
Department of Justice.
2.

My areas of specialization include Industrial Organization, the field within

microeconomics that examines business behavior and its implications for market structure. My
research has focused on, among other things, the use of empirical methods to construct economic
models of firm conduct and consumer preferences in markets for durable, differentiated products
such as cars, business computing systems, and personal computers. Many of the empirical
methods I have developed in my research have been adopted by quantitatively oriented
academics in the related field of marketing, and many of the doctoral candidates whose research
I have supervised at Stanford have gone on to academic positions in marketing.
3.

My curriculum vitae, including a list of articles published in the last ten years, and a list

of matters in which I have testified in the last four years are attached as Appendices A and B,
respectively.
II.
4.

Background and Assignment
Plaintiffs in this matter allege on behalf of a class of Ohio consumers that:
•

Whirlpool front-loading washing machines have design defects that cause them to
emit moldy or musty odors due to the buildup of excessive soap residue, water

1
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minerals, soils, bacteria, and mold (“biofilm”). 1 Plaintiffs allege that the excessive
buildup of biofilm can produce unpleasant odors both in the machine itself and on
laundry washed in the machine. 2 Plaintiffs further allege that before class members
purchased their washers, Whirlpool failed to disclose to them that, because of the
purported design defects that cause excessive biofilm buildup, owners of Whirlpool
front-loading washers must regularly perform certain use and care steps to prevent
excessive biofilm accumulation, mold growth, and unpleasant odors. 3, 4
•

As a result of its allegedly “inadequate” pre-sale communication of information
regarding routine use and care steps, Whirlpool was able to “[sell] the Washing
Machines at premium prices,” and “caused Plaintiffs and other Class members to pay
premium prices” for front-loading washers. 5

5.

Plaintiffs’ expert, Ms. Sarah Butler, opines, based on the results of an Internet survey

and econometric analysis of the survey results, that if Whirlpool had “adequately communicated”
information about “maintenance” requirements for its front-loading washers, consumers’
willingness to pay for Whirlpool washers would have declined by an average of $419, and
consumers would require a $419 discount in order to “retain the same level of preference for
Whirlpool front-loading washing machines.” 6 Ms. Butler describes this $419 change as a
“reduction in value,” 7 but in her report she does not characterize it as damages, nor does she
present a computation of damages that relies on this figure.
6.

Counsel for Whirlpool has asked me to evaluate the Expert Report of Sarah Butler and

to provide opinions regarding Ms. Butler’s theory as to the “reduction in value” purportedly
1

Third Amended Master Class Action Complaint, November 16, 2009 (“Complaint”), ¶44.
I understand from my review of the affidavits of Whirlpool employees and Dr. Paul Taylor’s expert reports that all
washing machines of any make or model, not just front-loading washers, have the propensity to accumulate biofilm,
including conventional top-loading washers. This fact is not disputed by Plaintiffs or their engineering expert, Dr.
Gary Wilson. See Deposition of R. Gary Wilson, February 25–26, 2010 (“Wilson Deposition”), pp. 96–7, 254–5,
340. Instead, the question is one of “excessive” biofilm and the rate of growth of biofilm and whether front-loading
washers, including other manufacturers’ machines, have an unreasonable propensity to emit unpleasant odors due to
the buildup of excessive biofilm.
3
Complaint, ¶59: “Whirlpool…failed to take action to correct its omissions or false or misleading express
representation about the use, efficacy, qualities, and benefits of its Washing Machines.”
4
Throughout this report I use the term “biofilm-related use and care” to refer to use and care procedures
recommended by Whirlpool and other manufacturers to prevent noticeable odors or noticeable mold growth.
5
Complaint, ¶¶47, 49, 60.
6
Expert Report of Sarah Butler, November 2, 2012 (“Butler Report”), ¶¶7, 10.
7
Butler Report, ¶¶8, 10.
2

2
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suffered by the named plaintiffs, Gina Glazer and Trina Allison, and by members of the Ohio
class of front-loading washer purchasers.
7.

I am being compensated at the rate of $750 per hour for my work in this matter. My

compensation is not contingent upon the opinions given in my report or the outcome of this
matter. In performing the analyses in this report, I have been assisted by Cornerstone Research.
Cornerstone Research staff have in all instances worked at my direction.
8.

I may revise or supplement the opinions set forth in this report in light of any additional

claims, information, or materials, including, but not limited to, data, documents, expert reports,
or deposition and other testimony that I review after the date of this report.
9.

Appendix C contains a complete list of the materials that I have relied on to date in

reaching the opinions set forth in this report. To the extent that I review additional information
after this report is filed, I will supplement this list.
III.

Summary of Opinions

10.

My conclusions are as follows:

11.

Plaintiffs’ theory of harm and Ms. Butler’s opinion as to the change in consumer

willingness to pay do not withstand scrutiny informed by the principles of economics. Plaintiffs
claim that over a period of more than 11 years, Whirlpool “concealed” design defects in its frontloading washers and failed to disclose to buyers that as a result of those defects, its front-loading
washers require biofilm-related use and care. According to Plaintiffs’ theory, the “truth” about
use and care remained undiscovered and undisclosed for more than 11 years despite sales to
hundreds of thousands of Ohio consumers and despite sales to millions of U.S. consumers.
Moreover, according to Ms. Butler, upon discovering the “truth” these Ohio consumers valued
their front-loading washers by an average of $419 less, an amount roughly equivalent to 60% of
the average purchase price of a Whirlpool front-loading washer today. 8 Yet even after hundreds

8

The average purchase price of a Whirlpool front-loading washer as reported by the Stevenson TraQline survey
from the fourth quarter of 2011 to the third quarter of 2012 was $704.98. The $419 “reduction in value” that Ms.
Butler reports is 59.4% of this price. Stevenson is a market research firm that conducts a nationwide consumer
survey (the TraQline survey) each quarter. See http://stevensoncompany.com/traqline-us/. I understand that
Whirlpool relies on TraQline data in the ordinary course of its business. In this report I rely on TraQline survey

3
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of thousands of Ohio consumers discovered this substantial “loss” in value, Plaintiffs maintain
that the “truth” about use and care in Whirlpool front-loading washers remained a secret.
12.

A substantial body of evidence contradicts Plaintiffs’ account of Whirlpool’s conduct

and its effect (if any) on Ohio consumers, as I explain in Section V. Most of the machines were
accompanied by biofilm-related use and care instructions, which contradicts any allegation that
the information was undisclosed to prospective appliance buyers. The use and care information
was also widely available through Whirlpool’s website and a number of third-party sources
frequently used by prospective appliance buyers. Further, the incidence of mold- and odorrelated problems in Whirlpool front-loaders is both low and consistent with reported rates for
other manufacturers. Consumer behavior and consumer surveys confirm that buyers in the
marketplace and experienced users of Whirlpool front-loading washers did not view these
machines as defective as a result of use and care information or the low rate of mold and odor
reports. Instead, Whirlpool front-loading washers succeeded in the marketplace despite this
public information, and Whirlpool continues to sell its front-loading washers to this very day.
13.

Ms. Butler’s opinion as to the “reduction in value” suffered by Plaintiffs and class

members is similarly at odds with marketplace reality. Given the large loss in value that Ms.
Butler claims to find due to purportedly burdensome use and care requirements, one would
expect to find high levels of dissatisfaction among buyers. However, as I show in Section V, a
number of different measures of Whirlpool’s marketplace performance contradict this prediction.
Customer satisfaction as measured by a variety of different surveys was consistently high
throughout the class period, repair rates for Whirlpool-brand front-loaders were low and
consistent with repair rates for top- and front-loading washers manufactured by Whirlpool and
other manufacturers, and Whirlpool front-loading washers delivered significantly lower
operating costs than top-loading machines. Finally, market trends confirm that consumers value
Whirlpool front-loading washers. Front-loaders manufactured by Whirlpool and other firms
captured an increasing share of the U.S. market for residential clothes washers during the class
period; thus, whether I examine stated preferences in survey data, or revealed preferences as

results from Q1 2002 through Q3 2012. The cumulative number of purchasers surveyed over this period was
approximately 50,000 for front-loading washers and 100,000 for top-loading washers.

4
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indicated by market share, I find clear evidence that consumers value Whirlpool front-loading
washers.
14.

Ms. Butler’s survey does not measure the effect (if any) of Whirlpool’s allegedly

“inadequate communication” of use and care for its front-loading washers. Ms. Butler claims to
measure the impact of a disclosure of information by Whirlpool on consumers’ willingness to
pay for a front-loading washer. In fact, however, the data she has collected in her survey
measure something entirely different, namely the change in willingness to pay among some
consumers, different from the class members, for a nonexistent front-loading washer that Ms.
Butler affirmatively tells them has no biofilm-related use and care requirements. I therefore
conclude that Ms. Butler’s survey results and estimates of consumer willingness to pay are
irrelevant as a measure of the “reduction in value” (if any) or damages (if any) suffered by class
members, Ms. Glazer, or Ms. Allison.
15.

In addition to this conceptual error, Ms. Butler commits a series of serious

methodological errors in carrying out her survey and econometric analysis. I explain these errors
in Sections VI.B-D. Putting aside the conceptual flaw at the foundation of her analysis, these
errors together yield a biased, inflated, and unreliable estimate of the disutility purportedly
associated with routine use and care requirements for front-loading washers:
•

Ms. Butler excludes from her survey all class members and other prospective respondents
most similar to class members with regard to their preference for front-loading washers.
Her own data demonstrate, for example, that the difference in preferences related to
washer use and care between her survey respondents and class members is large. As a
result, her sample is wholly unreliable as a proxy for the preferences of class members
regarding front-loading washers.

•

Ms. Butler includes in her survey respondents who have not carried out the informationgathering process typical of washing machine buyers (e.g., visiting a store or consulting
Consumer Reports) and therefore do not have the information about washer features and
capabilities typically available to buyers. She then provides these uninformed
respondents with misleading and incomplete information. Ms. Butler fails to provide
respondents with important product information that would be available to buyers under
marketplace conditions (e.g., information about product features such as cleaning

5
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performance, reliability, and specialized cleaning cycles). Further her survey
questionnaire supplies respondents with biased, demonstrably inaccurate information
about washer use and care requirements and efficiency. As a result, Ms. Butler’s results
overstate survey respondents’ aversion to use and care requirements for front-loading
washers.
•

Ms. Butler fails to use accepted econometric techniques that test for the well-known
propensity of conjoint analysis methods to understate sensitivity to price. Her own data
provide ample evidence that these problems have, in fact, arisen in her analysis. Because
respondents in Ms. Butler’s survey “buy” washers with hypothetical money, they tend to
disregard budget constraints and exhibit a lower degree of price sensitivity than in realworld, marketplace transactions. As a result, Ms. Butler overstates willingness to pay for
washer features, and she therefore overstates the “reduction in value” that she claims to
have found. I discuss this in greater detail in Section VI.D.

16.

Ms. Butler makes no effort to quantify the prices consumers would have paid if there

were a change in Whirlpool’s “disclosures,” and thus cannot say anything about the
“significantly inflated” “price premium” theory advanced by Plaintiffs. More generally, as I
explain in Section VII, Ms. Butler’s survey results and analysis do not comprise a proper and
complete analysis of damages. Ms. Butler appears to believe that a money measure of the
change in consumers’ willingness to pay (a “reduction in value”) is a valid measure of damages.
This belief is mistaken. It relies on the assumption that if class members had received different
information, they would have purchased the same machine that they purchased in fact. But this
assumption contradicts basic economics and is without foundation. Ms. Butler fails to explain
how consumer choices would have changed given different disclosures from Whirlpool (and,
potentially, other manufacturers), and has not conducted the research necessary to establish the
factual foundation for such a model. As a result, Ms. Butler cannot say which washer a class
member might have purchased, what the price of that washer would have been, or how the value
that a class member received from their chosen washer would have changed as a result.
17.

In my opinion, Plaintiffs and class members suffered no economic damages. The same

information that contradicts Plaintiffs’ theory of harm and Ms. Butler’s opinion — high levels of
consumer satisfaction, product reliability consistent with industry norms, and continued evidence

6
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of marketplace success— affirms that Whirlpool front-loading washers are innovative, resourceefficient products that provide value to buyers. Indeed, as I show in Section V, an analysis of
operating costs confirms that the efficiency of Whirlpool front-loading washers yields substantial
financial benefits to buyers. Competitive dynamics in the marketplace provide additional
evidence of the value offered by front-loading washers; manufacturers sought to replicate in toploading washing machines the efficiency benefits first delivered in front-loading models. If
competitors are imitating the efficiency benefits of front-loading washers, then these machines
must offer value to consumers.
18.

Obtaining these benefits requires that customers who previously used a conventional

top-loading washer change their habits with respect to washer use and care. A modern frontloading washer is a different product, and must be used differently. Changes in use and care
requirements resulting from a new product design are a normal aspect of innovation. It is often
true that a new kind of good does not have exactly the same features — including use and care
— that a consumer would expect based on experience with old technology. A good that requires
additional use and care is nonetheless beneficial for consumers if, like a front-loading washer, it
saves time or resources in ordinary use or delivers enhanced efficacy (e.g., better cleaning,
gentleness). This does not imply that the product has a design defect, or that the manufacturer
concealed or failed to disclose the defect, as Plaintiffs allege.
IV.
19.

The Market for Residential Clothes Washers
In this introductory section I describe the economic features of the market for washing

machines that are most salient for purposes of evaluating Plaintiffs’ theory of harm, Ms. Butler’s
survey, and her opinions regarding the “reduction in value” purportedly suffered by Plaintiffs’
and class members. Washing machines are differentiated, durable goods, and appliance
manufacturers compete in this market through innovation and delivery of new features to
consumers. Front-loading washers, in particular, are relatively new and innovative products in
the United States market and are distinguished by a high degree of resource efficiency compared
to the traditional top-loading washers that historically have dominated the U.S. market. Because
consumers value these resource efficiency benefits, front-loading machines from Whirlpool and
other manufacturers have established a strong market position in the United States since the late
1990s. To maximize these conservation benefits and the cleaning and fabric care performance of

7

Case: 1:08-wp-65000-CAB Doc #: 640-16 Filed: 08/25/16 12 of 67. PageID #: 46214

these machines, however, customers who previously used top loaders should change some of
their habits with respect to washer use and care. A modern front-loading washer is a different
product, and is used differently. Finally, given the cost and the differentiated nature of washing
machines, purchasing a washer is an information-intensive process. Consumers collect and use
information about available products, and weigh the relative benefits of product features based
on individualized needs and idiosyncratic (heterogeneous) preferences. Information gathering
and heterogeneity in preferences both play a central role in my evaluation of Ms. Butler’s survey
and analysis of willingness to pay.
A.
20.

Residential Clothes Washers Are Differentiated, Durable Products

The market for residential washing machines is characterized by numerous, competing

washer models, differentiated across multiple product dimensions, 9 including price, energy and
water efficiency, cleaning efficacy, reliability, warranty terms, fabric care (wear and tear),
washer type (i.e., front-loader, high-efficiency top-loader, or traditional top-loader), washing
capacity, availability of specialized wash cycles, cycle length, noise and vibration, aesthetic
design and styling, and brand name and reputation. 10 As a result, choosing a washer is a
relatively complex, information-intensive process that calls on consumers to learn about and
weigh a variety of different factors. 11
21.

Washers are also durable goods. The expected life of a residential clothes washer is

approximately 7 to 13 years. 12 This does not mean that all clothes washers will perform repairfree or problem-free for that amount of time, but only that consumers will use a given washing
machine for approximately that amount of time, with or without one or more repairs. Further, I
understand that Whirlpool’s product engineering organization designs and tests its front-loading
washers to last at least 10 years, with or without repairs. When purchasing durable goods,
consumers consider the value of product features over the useful life of the product, give some
9

Product differentiation refers to a market where products are close but imperfect substitutes. Consumers may
value the various product attributes differently, or products could be differentiated vertically, along the quality
dimension, for example.
10
Mintel Report, “Washers and Dryers – US,” June 2012, p. 13. Mintel is a London-based market research firm
whose research Whirlpool uses in the ordinary course of business. See also Laundry Needs 2004, Whirlpool
Corporation, January 2005, pp. 22 (W0215469). See also Exhibit 2 (“Washer Features that Influence Consumer
Purchase Decisions: Front-Loading vs. Top-Loading Owners”).
11
Mintel Report, “Washers and Dryers – US,” June 2012, p. 70.
12
See, e.g., Consumer Reports, “Washers & Dryers: Performance for Less,” February 2008, p. 47; Consumer
Reports, “Repair or Replace It: CR’s Guide to Having Products Fixed – Or Not,” October 2005, p. 30.
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attention to reliability and durability, and generally expect to perform some degree of
maintenance on durable goods over the service life of these products. 13 Manufacturers of
complex durable goods such as appliances generally supply use and care instructions along with
the product itself, so that consumers may undertake their portion of the effort needed to have a
well-functioning appliance over its service life.
22.

Front-loading washers, which Whirlpool first offered in the U.S. in 2001, 14 are

distinguished by superior energy and water efficiency relative to traditional top-loading washers.
Economists studying durable goods have long recognized that increasing the energy efficiency of
washing machines would be valuable to consumers. 15
23.

Traditional top-loading washers deep-fill with water, require dozens of gallons per use,

and beat laundry with an agitating post to provide the mechanical cleaning action. Front-loading
washers use a different design that substantially reduces water and energy use. The wash basket
in a front-loading washer rotates on a horizontal axis, rather than rotating about a vertical axis
with a center agitator post as in a top-loading washer. As the basket rotates, lifters arranged
around the drum repeatedly raise clothes out of the wash solution or rinse water and allow them
to gently tumble back into the wash solution or rinse water in the bottom portion of the basket. 16
As a result, front-loaders use substantially less water than traditional and high-efficiency toploading washers, though in recent years high-efficiency top-loading washers have narrowed the
resource conservation gap with front-loaders. 17 Reduced water usage in turn reduces energy use,
as clothes washers use energy primarily to heat water—that is, the energy actually is consumed
at the water heater or boiler from which the warm or hot wash water is drawn. Front-loaders
achieve further energy savings through faster spin speeds during the final spin and waterextraction phase of the wash cycle, which reduce the time required to dry laundry in the clothes
13

See definition of consumer durable goods at http://www.britannica.com/print/topic/134546 (“Consumer durable
goods have a significant life span, often three years or more […]. [T]he consumption of a durable good is spread
over its life span, which tends to create demand for a series of maintenance services.”).
14
Declaration of Anthony H. Hardaway, March 15, 2010 (“Hardaway Declaration”), ¶¶4–5.
15
Gordon, Robert J., The Measurement of Durable Goods Prices, University of Chicago Press for National Bureau
of Economic Research, 1990, pp. 288–89. Gordon notes that “the main way in which manufacturers could have
accomplished a reduction in the total energy cost involved in washing a load of dirty clothes would have been to
devise methods of saving hot water,” and identifies the development of cold-water laundry detergent as “the most
important energy-saving innovation in the post-war period.” He was writing before the introduction of the frontloading washer, of course.
16
Hardaway Declaration, ¶¶17-20.
17
See, e.g., Exhibit 11 (“Front-Loading Washers Are More Efficient Than High Efficiency Top-Loading Washers”).
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dryer. 18 In 2013, all of the washers rated as “most efficient” by the U.S. Department of Energy’s
Energy Star program were front-loaders, 19 a trend that has been consistent throughout most of
the class period, even while some top-loading models have become more resource efficient.
24.

The resource efficiency of front-loading washing machines substantially reduces

operating costs and delivers considerable savings to consumers. According to market research
conducted by Mintel, front-loading machines as of 2005 were expected to save $125 or more per
year in electricity and water costs compared to washers that did not meet Energy Star efficiency
standards. 20 However, I understand that in the later years of the class period manufacturers
introduced a number of high-efficiency top-loading models that reduced (but did not eliminate)
the efficiency advantage of front-loading washers. 21 See Exhibit 1 (“Availability of HighEfficiency Top-Loading Washer Models Has Increased Over Time”). My own analysis indicates
that a front-loading washer offers substantially lower lifetime operating costs than a top-loading
washer, notwithstanding the increasing efficiency of top-loading washers over time; see Section
V.B.4.
25.

Front-loading machines offer additional benefits beyond energy and water savings.

Because they do not have an agitator post, front-loading machines generally have larger cleaning
capacity than traditional top-loading machines with the same footprint. This capacity advantage
saves time for consumers. In fact, as I show in Section V.B.4, the total time required to
physically load and operate a washer and perform use and care is lower for a front-loading model
than a top-loading model, primarily due to the relatively larger washer capacity of front-loading
washers, which enables consumers to wash more laundry per wash cycle compared to toploading washers with agitator posts. Further, because front-loading washers tumble rather than

18

Mintel Report, “Washers & Dryers,” July 2008, p. 24.
See ENERGY STAR, “Energy Star Most Efficient 2013 – Large Clothes Washers (larger than 2.5 cubic ft.),”
available at http://www.energystar.gov/index.cfm?c=most_efficient.me_clothes_washers.
20
Mintel Report, “Household Appliances Volume 3: Washers and Dryers,” March 2005, p. 68: “Relative to a nonENERGY STAR product, today’s ENERGY STAR washers are expected to save owners $50 or more per year in
electricity and water costs. Front-loading washers are expected to save a typical household an additional $75 or
more per year in electricity and water costs. Even when taxes and installation fees are taken into consideration, a
new washer could return its entire cost in four years. Likewise, the increased investment in a front-loading washer
stands to return the initial costs to a consumer in three to four years.”
21
A high-efficiency top-loading washer loads from the top, but rather than washing clothes using the central agitator
post found in a conventional top-loader, a high-efficiency model uses an impeller to move clothes through a wash or
rinse solution that requires a smaller amount of water.
19
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agitate, they have a gentler wash cycle that reduces garment wear and tear. 22 Some consumers
like the fact the front-loaders run with less noise and can be stacked to save space. 23 Other
consumers simply prefer the aesthetic design and styling of front-loaders compared to toploaders. 24 Some consumers may dislike the fact that they have to bend even more when loading
and unloading these machines compared to top-loading machines, particularly when a frontloader is not mounted on top of a separately sold storage pedestal to facilitate loading and
unloading. 25 In summary, consumer preferences are heterogeneous.
26.

The innovative benefits of a front-loading washer are associated with specific

recommendations for washer use and care—recommendations that will be new to most
consumers who are switching from conventional top-loading washers. A modern front-loading
washer is a different product than a traditional top loader, and is used differently. Whirlpool’s
own consumer surveys report that most consumers recognize these differences, and refer to their
use and care guide to learn about their front-loading machine. 26 I understand from engineering
experts and manufacturer websites that all washing machines will accumulate some amount of
biofilm after a period of use, 27 and that front-loading washers have biofilm-related use and care
requirements different from those for conventional top-loading machines. Biofilm-related use
and care steps include using only low-sudsing high efficiency detergent, leaving the door open
between uses, periodically inspecting and cleaning the door seal and detergent dispenser, and

22

Consumer Reports, “Washers: Loads for Less,” August 2003, p. 38; Mintel Report, “Washers & Dryers,” July
2008, p. 24.
23
Consumer Reports, “Washers: Loads for Less,” August 2003, p. 39; Consumer Reports, “Washing Machines –
Clean Laundry Need Not Cost a Bundle…,” July 2002, pp. 40, 42.
24
See, e.g., Whirlpool Corporation Presentation: Differences in FL vs. TL Purchase Drivers – Quantitative
Research, October 2007, p. 3 (9% of front-loader purchasers reported that the fact that the front-loader looked nice
or appealing was among the five most influential purchase in the purchase decision, compared to only 2% of toploader purchasers).
25
Consumer Reports, “Washers and Dryers: Savings at a Price,” March 2006, p. 43. Whirlpool Point of Purchase
Materials, W0482882.
26
See Smith-Dahmer Associates, LLC, “H-Axis Improvements – Quantitative Research,” November 2002, pp. 3–4,
13. See also Whirlpool Corporation Presentation: Laundry Use and Care Guide Exploration – Quantitative
Research, January 2008, p. 16 (“Almost three-fourths of front-load owners referenced their use and care guides prior
to the first use of their washer.”).
27
Expert Rebuttal Report of Paul M. Taylor, January 15, 2010, ¶17; Wilson Deposition, pp. 254–5 (“Q: Do you
agree that all washing machines, front-loaders and top-loaders are susceptible to the buildup of organic and
inorganic materials? […] A: Yes. Absolutely.”). See also Samsung, LG, and Whirlpool HE top-loading washer
owner’s manuals (for example, LG Owner’s Manual for model WT4801CW, Samsung Washing Machine User
Manual for models WA456, WA422 and WA400, Whirlpool Cabrio Top-Loading High Efficiency Low-Water
Washer Use and Care Guide).
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running an empty cycle once a month with bleach, or a specialized, off-the-shelf washer cleaning
product such as Affresh or Tide Washing Machine Cleaner. 28
27.

Biofilm-related use and care is not a requirement unique to Whirlpool front-loading

machines, but rather applies to all front-loading washers and high-efficiency top-loading
washers. 29 LG, for example, states on its website that “All front load washers require regular
maintenance to maintain optimum performance. If this maintenance is not performed, residue
can accumulate in the drum which can also result in an odor from your machine.” 30 Similarly,
Samsung states on its website that “Over time, residue from washer detergent (which is made
from animal fats), soil, lime scale, and iron can collect in washing machines. These elements
combine with mildew / bacteria and produce foul odors. When you shut your washer door after a
cycle without drying out the drum and door gasket, it creates an air tight seal which traps
moisture in a dark, warm environment which allows bacteria and mildew to grow.” 31 Thirdparty sources confirm the conclusion that routine care is a requirement for high-efficiency
washers in general. Consumer Reports, for example, first recommended biofilm-related use and
care procedures in 2005 for front-loading washers produced by a variety of manufacturers,
including front-loading washer manufacturers LG and Maytag. 32 Other market research and
product review sites also suggest that front-loaders in general require biofilm-related use and
care. 33 Finally, I note that as top-loading washers have become more resource-efficient,

28

Hardaway Declaration, ¶35; Consumer Reports, “Washer & Dryer Update: A New Spin,” February 2005, p. 42;
Consumer Reports, “Ask Our Experts,” February 2009, p. 6. See also Samsung, LG, and Whirlpool HE top-loading
washer owner’s manuals referenced in fn. 27 above.
29
Hardaway Declaration, ¶27.
30
See http://www.lg.com/us/support/product-help/CT10000005-CT10000010-1337716047757, accessed 2/15/13
31
See http://www.samsung.com/us/support/SupportOwnersFAQPopup.do?faq_id=FAQ00031907&fm_seq=32075,
accessed 2/15/13.
32
Consumer Reports, “Ask Our Experts,” February 2009, p. 42. See also Consumer Reports 2006 Buying Guide,
p. 80; Consumer Reports, “Washers & Dryers: Performance for Less,” February 2008, p. 46; Consumer Reports,
“Ask Our Experts,” February 2009, and Consumer Reports, “Washers,” February 2009, p. 46; Consumer Reports,
“Washers & Dryers,” July 2009, p. 48, and Consumer Reports, “Laundry Detergents - Our Top Picks Can Save You
Up to $140 per Year,” July 2009, p. 48; Consumer Reports, “Washers & Dryers,” February 2010, p. 45, 47.
33
Whirlpool Corporation Presentation: Alpha Features – Consumer Insights, July 2008, W0050440, p. 27. See also
Top Ten Reviews, “Front Load Washer Tips and Tricks,” available at http://front-load-washerreview.toptenreviews.com/front-load-washer-tips-and-tricks.html, accessed 2/15/13; ConsumerSearch.com, “How to
Buy a Washing Machine,” June 2012, available at http://www.consumersearch.com/washing-machine-reviews/howto-buy-a-washing-machine, accessed 2/15/13; CNET, “Washer Buying Guide,” December 10, 2009, available at
http://reviews.cnet.com/washer-buying-guide, accessed 2/4/13; Good Housekeeping, “Washing Machines: Which
Type is Best for You,” April 1, 2011, available at http://www.goodhousekeeping.com/product-reviews/researchinstitute/types-of-washing-machines; and Good Housekeeping, “How to Clean a Washing Machine,” April 29, 2011,
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appliance manufacturers and third-party sources have recommended that owners of highefficiency top loaders carry out the same or substantially similar routine care steps. 34
28.

New product designs and technologies commonly result in changes in consumer usage

and habits. For example, the new 4G wireless technology offers consumers faster data access,
but drains the battery of a mobile device more quickly, so that consumers must recharge batteries
more frequently, keep a spare battery on hand, or even replace the battery more often. 35 A good
that requires some additional care in exchange for new features or benefits can be nonetheless
desirable for consumers, especially if, as in the case of front-loading washers, it saves time or
resources in ordinary use compared to older technology. It is often the case that a new good does
not have exactly the same features, including the same use and care steps, that a consumer would
expect based on experience with old technology. 36 This does not imply that the product has a
design defect, or that the manufacturer concealed or failed to disclose a defect, as Plaintiffs
allege in this matter.
29.

More recent front-loader designs from Whirlpool and competing manufacturers include

features that seek to minimize the effort associated with routine use and care. For example,
Whirlpool’s Access platform washers manufactured from July 2005 through early 2006 include a
“key dance” clean cycle that simplifies and improves the efficacy of the monthly washer

available at www.goodhousekeeping.com/product-reviews/research-institute/how-to-clean-a-washing-machine,
accessed 2/15/13.
34
See Samsung, LG, and Whirlpool HE top-loading washer owner’s manuals. For example, the LG Owner’s
Manual for model WT4801CW notes the possibility of mold build-up and recommends cleaning the drum by
running the “tub clean” cycle on a monthly basis (see p. 27). The Samsung Washing Machine User Manual for
models WA456, WA422, and WA400 recommends cleaning the interior of the washer periodically to remove mold
and other residue and running the “Pure Cycle” about once a month to remove mold that may occur inside the
washing machine (pp. 28–30). Finally, Whirlpool Cabrio Top-Loading High Efficiency Low-Water Washer Use
and Care Guide recommends using high-efficiency detergents, leaving the lid open between uses and cleaning the
washer monthly with either Affresh or chlorine bleach (p. 11). See also SFGate, “How to Use a Top-Loading HighEfficiency Washing Machine,” available at http://homeguides.sfgate.com/use-top-loading-high-efficiency-washingmachine-20843.html, accessed 2/15/13; and About.com, “How Does a High Efficiency (HE) Washer Differ From a
Traditional Washer?,” available at
http://housewares.about.com/od/laundryappliances/f/HEwashervstraditionalwasher.htm, accessed 2/15/13.
35
See Blecher, Joni, “What You Need to Know About 4G,” LetsTalk.com (blog), May 3, 2011, available at
http://www.letstalk.com/blog/post.htm?blogId=1510, accessed 3/6/13.
36
For example, Consumer Reports notes for consumers that new technologies have not been tested and could have
different repair histories. See Consumer Reports, “Product Updates: Top-Loaders Meet the Front-Loader
Challenge,” January 2001, p. 46.
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cleaning cycle. 37 Whirlpool added an explicit “Clean Washer cycle” selection button to the front
panel of all new models introduced after January 2006. 38 Finally, Whirlpool introduced a “Clean
Washer reminder light” to certain new models in July 2007 that reminded users to run the clean
cycle after every 30 loads. 39 Recent Samsung models offer Pure Cycle, which “uses 150-degree
water ... to break up persistent detergent, soil, lime, and calcium deposits that may have
accumulated in the drum over time.” 40 LG, General Electric, and Electrolux front-loading
washers offer similar washer cleaning cycles and other features to simplify and minimize routine
care requirements. 41
B.
30.

Consumer Preferences and Purchasing Behavior Are Consistent with the
Durable, Differentiated Nature of Washing Machines

Basic economics teaches that when purchasing a differentiated product that is relatively

costly, consumers will collect and use information to learn about available products, and weigh
the relative benefits of product features using individualized needs and idiosyncratic preferences.
Basic marketing literature emphasizes the importance of the information gathering and product
evaluation process when purchasing high-involvement products. 42
31.

Market research confirms that consumers behave in this manner when preparing to

purchase a clothes washer. A large majority of consumers invest significant time to collect
information about washers from a variety of sources. 43 More than half of consumers spend a
week or more shopping for a machine before making a purchase, 44 and more than 80 percent
research their purchase for more than an hour. 45 Many consumers research and evaluate new
37

Declaration of Richard J. Conrad, March 15, 2010 (“Conrad Declaration”), ¶26; Whirlpool Duet HT FrontLoading Automatic Washer - Use and Care Guide, July 2005, p. 19.
38
Whirlpool Duet Sport Front-Loading Automatic Washer - Use and Care Guide, January 2006, p. 15.
39
Whirlpool Duet Steam Front-Loading Automatic Washer - Use and Care Guide, July 2007 p. 17.
40
See http://www.samsung.com/us/support/SupportOwnersFAQPopup.do?faq_id=FAQ00031907&fm_seq=32075,
accessed 2/6/13, and Mintel Report, “Washers and Dryers – US,” June 2012, p. 55.
41
LG machines include a specialized tub cleaning cycle to be run on a monthly basis that removes detergent buildup
and other residue. See www.lg.com/us/support/answers/washers/caring-for-front-load-washer#cleaningwashtub,
accessed 2/18/13. Electrolux machines include a “PerfectFresh wash door seal” and a built-in clean cycle that
“removes residue that may cause odor.” See, e.g., http://www.electroluxappliances.com/laundryappliances/washers/ewfls70jss, accessed 2/18/13 and
http://www.electroluxappliances.com/node182?categoryid=34&questionid=199&print=yes, accessed 1/24/13.
42
Kotler, Philip, Marketing Management, 11th ed., Pearson Prentice Hall, Upper Saddle River, N.J., 2003, p. 201.
43
Whirlpool Corporation Presentation: Horizon Purchase Drivers and Buyers - Quantitative Research - Phase II,
January 2008 (“Horizon Purchase Drivers and Buyers”), p. 9.
44
Horizon Purchase Drivers and Buyers, p. 10.
45
Mintel Report, “Washers & Dryers,” August 2010, p. 11.
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washers during a period of a few days to a few weeks before purchase because approximately
half of new washer purchases are triggered by the failure of an existing washer. 46 Information
sources that consumers rely on most frequently include retailer, manufacturer, and independent
websites, sales associates at retailers, third party reviews such as Consumer Reports, and wordof-mouth sources such as recommendations from friends and family. 47 Market research reveals
that consumers consider washer rating information supplied by Consumer Reports to be
“extremely influential,” “reliable,” “meaningful,” and the “best approval.” 48
32.

Market research conducted by Whirlpool and third parties establishes that the washing

machine features ranked highest by consumers are efficiency, cleaning performance, fabric care,
reliability, and price, though these rankings have changed over time and have differed somewhat
for front-loader versus top-loader purchasers. 49 Other product features important to consumers’
purchasing decisions include warranty terms, 50 washer appearance and styling, noise and
vibration control, recommendations from Consumer Reports, 51 total wash/dry time, 52 and
specialized wash cycles that steam clothing, sanitize clothing, and treat silk and wool clothing. 53
See Exhibit 2 (“Washer Features that Influence Consumer Purchase Decisions”).

46

Mintel Report, “Washers & Dryers,” August 2010, p. 9; Consumer Value Added, Front Load Clothes Washer,
Whirlpool Corporation, June 2004, p. 46; Horizon Purchase Drivers and Buyers, p. 13; Smith-Dahmer Associates,
LLC, “Consumer Survey of Large Residential Washers: July 2011–June 2012,” August 2012, p. 7.
47
Mintel Report, “Washers and Dryers – US,” June 2012, p. 15; Horizon Purchase Drivers and Buyers, Quantitative
Research – Phase II, Smith-Dahmer Associates, Whirlpool Corporation, January 2008, p. 9. Mintel finds that 34%
of consumers rely on information from retailers’ websites, 30% on information from sales associates at retailers,
28% on information from manufacturers’ websites, 24% rely on third-party reviews such as Consumer Reports, and
20% rely on word-of-mouth sources such as recommendations from friends and family. Whirlpool market research
confirms these statistics, finding that purchasers of front-loading machines rely mostly on information from other
online websites (46–48%), store websites (41–42%), Consumer Reports (31–41%), friends and relatives (30–41%),
and online forums, message boards, blogs (16–17%).
48
Alpha Claims Summary Report, Julie Martin, The Pulse Group, January 2009, pp. 7, 22; Competitive Laundry
Research, Whirlpool Corporation, April 2004, W0478746, p. 10.
49
Laundry Needs 2004, Whirlpool Corporation, January 2005, pp. 5, 22; Whirlpool Corporation Presentation:
Differences in FL vs. TL Purchase Drivers – Quantitative Research, October 2007, p. 3; Horizon Purchase Drivers
and Buyers, p. 14; Alpha Claims Summary Report, Julie Martin, The Pulse Group, January 2009, W0050838,
W0050842, pp. 4, 8; Mintel Report, “Washers and Dryers – US,” June 2012, p. 13.
50
Washer Optimization Study, Whirlpool Corporation, January 24, 2008, p. 11.
51
Smith-Dahmer Associates, LLC, “Consumer Survey of Large Residential Washers: July 2011–June 2012,”
August 2012, p. 14; Alpha Claims Summary Report, Julie Martin, The Pulse Group, January 2009, W0050860–63,
pp. 26–29; Mintel Report, June 2012, p. 13.
52
Alpha Claims Summary Report, Julie Martin, The Pulse Group, January 2009, W0050863, p. 29.
53
Washer Optimization Study, Whirlpool Corporation, January 24, 2008, p. 11; Smith-Dahmer Associates, LLC,
“Consumer Survey of Large Residential Washers: July 2011–June 2012,” August 2012, p. 14.
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33.

Consumer preferences for the long list of features enumerated above are not uniform.

Mintel reports that interest in specific product features varies by age, income, gender, household
size, race, and other unobserved characteristics. 54 Whirlpool market research supports the same
conclusions. 55 For example, younger households and higher-income households show strong
interest in efficient products, and are more likely to prefer front-loading machines. 56 Women
take a wider range of features into account than men. 57 Specialized cycles for dry-clean-only
clothing and wrinkle reduction are of greater interest to higher-income consumers, 58 and larger
capacities, energy efficiency, and shorter washing cycles appeal more to families with children. 59
Consumer preferences for additional features, such as noise or vibration reduction, also differ
with the washer price. 60 Finally, beyond the observable consumer demographic characteristics
noted above, Mintel finds that survey respondents can also be grouped into various different
“clusters” or consumer segments according to their idiosyncratic, unobserved characteristics. 61
Each of these consumer “clusters” exhibits distinct preferences. Such patterns are quite common
in demand for differentiated products.
34.

Consumers with different preferences tend to make different choices in markets for

differentiated products, and washers are no exception. Thinking specifically about the choice
between front- and top- loading machines, consumers must weigh the value they assign to the
strengths of a front-loader, namely resource efficiency, increased cleaning efficacy, and
improved fabric care, against the routine care requirements and generally higher price of a frontloader compared to a traditional top-loader. Consumers who care strongly about the
environment or higher water and energy costs, for example, will value the efficiency benefits of
a front-loading machine more highly than other consumers. Those who have a tight budget,
54

Mintel Report, “Washers and Dryers – US,” June 2012, pp. 2, 70–79, 93.
See “Whirlpool Corporation survey taps into today’s eco-conscious consumer,” Whirlpool Corporation, p. 1,
available at http://www.whirlpoolcorp.com/features/ecosurvey/, accessed 2/22/13.
56
Competitive Laundry Research, Whirlpool Corporation, April 2004, p. 101; Mintel Report, “Household
Appliances: Washers and Dryers,” August 2006, p. 64; Mintel Report, “Washers & Dryers,” August 2010, p. 76.
57
Mintel Report, “Washers and Dryers – US,” June 2012, p. 71.
58
Mintel Report, “Washers and Dryers – US,” June 2012, p. 77.
59
Mintel Report, “Washers & Dryers,” July 2008, p. 45; “Full Size Combo Concept Test – Aug. 2007,” W0050472.
60
“Washer Optimization Study 2008 – Noise & Vibration,” W0050490.
61
See Mintel Report, “Washers & Dryers,” August 2010, pp. 100–105; Mintel Report, “Washers & Dryers,” July
2008, pp. 87–92. Mintel identifies groups such as “feature-seekers” (enthusiastic about features, efficiency, steamcleaning, front-loading machines), “back-to-basics consumers” (older, Caucasian, and poorer consumers who
generally want simpler machines), or “free-lunchers” (the average consumer group who diligently seeks out extra
features priced at no extra cost).
55
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dislike bending down to load and unload laundry, place a low value on garment wear and tear, or
dislike routine care chores may assign a lower value to the features of front-loading washers.
Whirlpool’s market research confirms this analysis. Buyers of front-loading machines consider
energy and water efficiency to be important product features, while price assumes less
importance than it does for buyers of top-loaders. 62 Buyers of top-loader machines, on the other
hand, place most weight on the machine’s capacity, price, and brand. See Exhibit 2 (“Washer
Features that Influence Consumer Purchase Decisions”).
C.
35.

Front-Loading Machines Have Gained Market Acceptance

Sales trends in the U.S. market for residential clothes washers during the class period

demonstrate that front-loading washers have gained market acceptance.
36.

I understand that front-loading machines first appeared in the U.S. in very small

volumes introduced by European manufacturers, such as Miele, several decades ago, and that
Frigidaire introduced the first mass-market models in 1996, followed by Maytag’s Neptune line
in 1997. Whirlpool introduced its Duet line, and Sears introduced its Kenmore HE line, in
2001. 63 Korean appliance manufacturers LG and Samsung soon followed, entering the U.S.
market with competing front-loading washers in 2002 and 2006, respectively. 64 Within a matter
of months following the launch of the Whirlpool Duet, front-loaders began to capture a
significant portion of the U.S. market for residential washers. By the first quarter of 2002, frontloaders accounted for 16% of unit sales. 65 Front-loader market share continued to grow through
most of the class period. Today, efficiency is an expectation rather than a novelty, 66 and a large
number of appliance manufacturers offer front-loading washers. Whirlpool-brand washers have
accounted for approximately 15% to 20% of front loader unit sales during the class period. 67
Since entering the U.S. market, LG and Samsung have claimed a combined 35% share of the
market, largely at the expense of Maytag and Sears’ private-label Kenmore brand. In 2008 LG

62

Whirlpool Corporation Presentation: Differences in FL vs. TL Purchase Drivers – Quantitative Research, October
2007, p. 3; Alpha Claims Summary Report, Julie Martin, The Pulse Group, January 2009, W0050866, p. 32.
63
Hardaway Declaration, ¶¶3-5.
64
Mintel Report, “Household Appliances: Washers and Dryers,” August 2006, pp. 32–33.
65
Stevenson TraQline Survey.
66
Mintel Report, “Washers and Dryers – US,” June 2012, p. 74.
67
Note that this figure excludes other brands manufactured by Whirlpool and washers that Whirlpool manufacturers
as an original equipment manufacturer, e.g., Kenmore.
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became the top seller of front-loading washing machines in the U.S. 68 See Exhibit 3 (“FrontLoading Washers: Market Share by Brand”). I discuss market share dynamics in greater detail in
Section V.B.3.
37.

The relatively recent introduction of high-efficiency top-loading washers attests to the

appeal of the efficiency benefits first provided by front-loading washers. Although Whirlpool
introduced its first high-efficiency top loader in 2000, 69 most manufacturers did not offer
washers of this type until 2009 or 2010. 70 These models have been well received in the
marketplace. Mintel estimates that from 2010 to 2012, 28% of buyers purchased a highefficiency top-loading washer. 71 I discuss the emergence of high-efficiency top-loaders and the
implication for front-loader sales in greater detail in Section V.B.3.
V.

Plaintiffs’ Theory of Harm Due to Hidden Defects and “Undisclosed” Use and Care
Requirements Is Contradicted by Market Facts

38.

Plaintiffs maintain that Whirlpool “concealed” and failed to “adequately communicate”

to consumers prior to purchase the need for use and care necessary to mitigate the effects of
hidden or concealed design defect in its front-loading washers. 72 Beginning with this
assumption, 73 Ms. Butler conducts a survey and a complex econometric analysis, and concludes
that consumer willingness to pay for Whirlpool front-loading washers would have declined by
$419, an amount equivalent to approximately 60% of the average purchase price during the class
period, if consumers had “understood” or had been “made aware” of the need for “additional”
routine use and care prior to purchase. 74
39.

Plaintiffs’ claims do not withstand scrutiny informed by the principles of economics.

Simply stating the implications of Plaintiffs’ theory of “inadequate communication” is
instructive:
68

Mintel Report, “Washers & Dryers,” August 2010, p. 50.
See “Product Updates: Top-Loaders Meet the Front-Loader Challenge,” Consumer Reports, January 2001,
W0477980–81.
70
Mintel Report, “Washers & Dryers,” August 2010, p. 28; Mintel Report, “Washers and Dryers – US,” June 2012,
pp. 5, 53.
71
Mintel Report, “Washers and Dryers – US,” June 2012, p. 65.
72
Complaint, ¶¶37, 59; Butler Report, ¶7.
73
Butler Report, ¶7: “I have been asked to assume that Whirlpool did not adequately communicate these
maintenance tasks to consumers prior to purchase.” [emphasis added]
74
Butler Report, ¶¶7, 10.
69
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•

Consumers would value front-loading washers by an average of $419 less if only they
knew about the use and care necessary for Whirlpool front-loading washers. Yet despite
this substantial loss in value, members of the Ohio class did not know about the need for
use and care because it was not disclosed. Whirlpool, retailers, and existing owners kept
that fact a secret.

•

Even after a period of more than 10 years in which hundreds of thousands of Ohio
consumers purchased Whirlpool front-loading washers and discovered the need to
perform use and care, the need for use and care remained a secret, as did the fact that the
washer itself was substantially less valuable to consumers because of the need for use and
care.

40.

In this section I demonstrate that a large body of evidence contradicts Plaintiffs’ claims.

Materials I have reviewed indicate that the fundamental premise of Plaintiffs’ claims and Ms.
Butler’s analysis — concealed information about use and care requirements and alleged product
defects— is simply false. Throughout the period at issue, information about use and care of
front-loading washers was publicly available. Whirlpool posted use and care guides and other
materials on its website, provided information in point-of-sale materials, and promoted proper
use and care through marketing efforts that included the distribution of free samples of highefficiency detergent and Affresh with new machines. In addition, a wide variety of third-party
print and on-line publications discussed the fact that front-loading washers require different use
and care than traditional top-loaders.
41.

Further, a wide variety of indicia of the marketplace success of Whirlpool front-loading

washers contradict Ms. Butler’s conclusion as to the “reduction in value” suffered by Plaintiffs
and class members. Measures of consumer satisfaction, reliability, complaint rates for noticeable
biofilm odors or mold growth, and marketplace trends contradict Ms. Butler’s conclusion and
demonstrate that consumers value front-loading washers.
42.

Finally, I undertake a direct examination of the total operating costs for front- and top-

loading washers, including costs for use and care. I find that operating costs for a front-loading
washer yield hundreds of dollars in savings relative to a comparable top-loading washer.
Further, I find virtually no difference in the time required to operate and care for front- and toploading washers. I conclude that the large “reduction in value” that Ms. Butler claims to find is
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incommensurate with the significant financial benefits of a front-loading design and the small
amount of time actually required to perform the use and care steps that Whirlpool recommends.
A.
43.

Allegedly Undisclosed Use and Care Information Was Available to Buyers
Through a Number of Sources During the Class Period

Documents and historical information made available to me indicate that throughout the

class period, Whirlpool published and provided to consumers information regarding the need for
biofilm-related use and care. Whirlpool published this information through its retailers, through
washer use and care guides that were posted on the Web and distributed with its washers, and
through other materials posted on its website. Further, publicly available third-party sources
such as Consumer Reports also discussed use and care requirements for Whirlpool and other
front-loading washers throughout the class period. See Exhibit 4 (“Timeline of Public
Information”).
44.

Whirlpool publicly disseminated information about use and care requirements for front-

loading washers as early as 2001, the first year in which it sold front-loading washers in the U.S.
Use and care guides for the Whirlpool Access-platform washer models instructed consumers to
use high-efficiency detergent whenever available, and also to clean the washer interior and to
inspect and clean the door seals. 75 In March 2004, Whirlpool provided retailers with a “leave
behind” sheet to be given to consumers that emphasized the potential effects of using standard
detergent in front-loaders, such as detergent residues and machine odors. 76 Shortly thereafter, in
October 2004, Whirlpool distributed to its retailers a point-of-sale tear sheet informing
consumers about the potential consequences of using standard detergent in front-loading
machines. 77 At that time Whirlpool also added to the cover of its use and care guides for frontloading machines a high-efficiency detergent logo and included on all its new models a label
above the detergent dispenser that instructed users to “Use Only HE Detergent”; 78 this
instruction also appears on the front of Ms. Glazer’s Duet Sport washer. 79 Further, in late 2004
75

Whirlpool Duet Use and Care Guide, July 2001, pp. 11, 16; Declaration of Todd B. Hilsee, November 16, 2009,
¶24.
76
Conrad Declaration, ¶20; E-mail from S. Groppel to J. Van Nortwick fw Laundry Field Memos, April 5, 2004
(W0398705); Top Fabric Care Customer Instruct items to be addressed with Sales Associates (W0398709);
Customers Should use High Efficiency Detergents for Calypso® and Duet® washers – Why? (W0398714)..
77
Conrad Declaration , ¶23; “Tips You Should Know – High Efficiency Washers,” POWS# 3558 (W0181044–45).
78
See Kenmore HE3 Use and Care Guide, October 2004.
79
Expert Report of Paul M. Taylor, November 16, 2009, ¶10.
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and continuing into 2005, the user guides for Access-platform washers began to include
instructions to run manual clean cycles on a monthly basis and leave the door open between
cycles, and noted the potential for development of mold and mildew if consumers did not use
high-efficiency detergent. 80
45.

In 2006, the faceplate on Whirlpool’s newest front-loader models plainly stated the need

for regular use and care; Whirlpool’s third-generation Access-platform washers (known as the
Matador 2 models) and its first-generation Horizon-platform washers included a “clean washer”
cycle button on the front of the machines’ user interface consoles. 81 The fourth-generation
Access washer, released between July and September 2007, added a “clean washer” reminder
light. 82 In October 2007, Whirlpool posted on its website information describing use and care
procedures to prevent and correct machine odors caused by accumulation of excessive biofilm in
front-loading washers. 83 Around that same time, in September 2007, and continuing to this day,
Whirlpool also disseminated substantial information regarding front-loader and high- efficiency
top-loader use and care steps in connection with its marketing of Affresh Washer Cleaner
products. 84
46.

Whirlpool was not the sole source of information about biofilm-related use and care

procedures. Consumer Reports and other publications also discussed the potential for mold
odors in Whirlpool and other front-loading washers and preventative use and care procedures.
For example, a Consumer Reports article published in February 2005 noted reader reports of
front-loading machines that developed mold or musty smells, and recommended that owners use
bleach and leave the washer door open after use. 85 Similarly, in early 2005, Consumer Reports
announced the settlement of class action litigation resolving claims arising in part from mold and
mildew problems in Maytag’s early-generation Neptune front-loading machines, which I
80

Kenmore HE3 Use and Care Guide, pp. 12, 18, 19, October 2004.
Whirlpool Duet Sport Use and Care Guide, p. 15, January 2006.
82
Whirlpool Duet Steam Use and Care Guide, p. 17, July 2007; Hardaway Declaration ¶11.
83
Conrad Declaration, ¶36; “Causes of odor in my front-load washer” (W0211754); “How to remove odors from a
front-load washer without a Clean Washer Cycle” (W0211755); “How to remove odors from a front-load washer
with the Clean Washer cycle (on control panel)” (W0211757); “My front load washer has an odor” (W0211665);
“Why is HE High Efficiency detergent the only type of detergent to use in my washer?” (W0211677).
84
Conrad Declaration, ¶35. A free sample Affresh pouch was included with each new Whirlpool front-loading
washer beginning in September 2007, and Whirlpool launched an Affresh.com website to further disseminate
information and promote its washer cleaning product, which can be used in all makes and models of clothes
washers.
85
Consumer Reports, “Washer & Dryer Update: A New Spin,” February 2005, p. 42.
81
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understand had a unique design feature (no drain holes in the door seal area) that was not shared
with Whirlpool’s front-loading washers and which could trap water between uses. 86 In 2007, the
widely circulated Washington Post published an article noting instructions on how to avoid mold
and odors in front-loading machines. 87 In February 2008, Consumer Reports advised consumers
to read product manuals for instructions on how to avoid mold and mildew odors in front-loading
machines. 88
47.

Use and care requirements for front-loading washers are also widely discussed in many

easily available online sources. A simple web search for residential washing machine reviews
yields a tremendous variety of product review sites that discuss the features and use and care
requirements of various washer models. 89 For example, an article posted on About.com notes
the differences between high-efficiency washers and traditional washers and points out that both
front-loading and high-efficiency top-loading washers need more care. 90 The same article lists
some of the use and care steps recommended in high-efficiency washers. The U.S.
Environmental Protection Agency/Department of Energy’s Energy Star program lists best
practices for high-efficiency clothes washers, including leaving the door open and rinsing the
washer monthly to reduce the risk of mold or mildew buildup, and advises consumers to consult
their owner’s manual. 91 A wide variety of additional on-line articles and buying guides discuss
the possibility of mold- and odor-related problems in front-loading and high-efficiency toploading designs, the need to use high-efficiency detergent, and use and care steps to avoid mold
and odors. 92

86

Consumer Reports, “Maytag to Compensate Owners of Neptune Washers,” January 2005, p. 9; Deposition of
Sean Chapman, October 5, 2009, pp. 102:17–103:3, 221:18–22.
87
Washington Post, “In the Laundry Room, Luxury That’s Worth It,” October 20, 2007, available at
http://www.washingtonpost.com/wp-dyn/content/article/2007/10/19/AR2007101901099.html, accessed 1/21/13.
88
Consumer Reports, “Washers & Dryers: Performance for Less,” February 2008, p. 46.
89
A simple Google search for “front-loading washer product reviews” returns approximately 1.5 million hits.
90
“How Does a High Efficiency (HE) Washer Differ From a Traditional Washer?,” About.com, available at
http://housewares.about.com/od/laundryappliances/f/HEwashervstraditionalwasher.htm, accessed 2/4/13.
91
“Best Practices: Clothes Washer Tips,” available at
http://www.energystar.gov/index.cfm?c=clotheswash.clothes_washers_performance_tips, accessed 2/4/13.
92
See, e.g., “How to Buy a Washing Machine,” ConsumerSearch.com, June 2012, available at
http://www.consumersearch.com/washing-machine-reviews/how-to-buy-a-washing-machine, accessed 2/4/13;
“Washer Buying Guide,” CNET, December 10, 2009, available at http://reviews.cnet.com/washer-buying-guide,
accessed 2/4/13; SFGate, “How to Use a top-Loading High-Efficiency Washing Machine,” available at
http://homeguides.sfgate.com/use-top-loading-high-efficiency-washing-machine-20843.html, accessed 2/4/13; Good
Housekeeping, “Washing Machines: Which Type is Best for You,” available at
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B.
48.

Measures of Whirlpool’s Marketplace Success Contradict Ms. Butler’s
Conclusion

Measures of the marketplace success of Whirlpool front-loading washers, including

customer satisfaction ratings, washer service and repair rates, and marketplace trends, contradict
Ms. Butler’s conclusion that “adequate communication” of washer use and care requirements
would reduce consumer willingness to pay for a front-loading washer by $419. In particular:
•

Consumer surveys conducted by third parties in the ordinary course of business, as well
as surveys conducted by Whirlpool in both the ordinary course of business and for this
litigation, indicate a consistently high level of satisfaction among owners of Whirlpool
front-loading washers. Those many consumer surveys repeatedly demonstrate that the
alleged product defects and purportedly burdensome use and care requirements have
virtually no influence on owner satisfaction.

•

Complaint and repair rates for Whirlpool front-loading washers are comparable to and in
some cases lower than rates for top-loading washers and front-loading washers produced
by other manufacturers.

•

Growth in the front-loader share of U.S. residential washing machine sales during the
class period confirms that consumers value front-loading washers.

•

Analysis of operating costs and operating time for front- and top-loading washers
demonstrates that a Whirlpool front-loading washer is substantially less costly to operate
than a comparable, traditional top-loading washer. Further, the time required to operate
and care for a Whirlpool front-loading washer is slightly lower than the operating time
for a comparable top-loading washer, even assuming zero “maintenance” for the toploading washer (contrary to the user instructions for every traditional top-loader of which
I am aware).

49.

Given all of the above, I conclude that Ms. Butler’s conclusions are inaccurate and that

plaintiffs’ theory of a price premium is incorrect.

http://www.goodhousekeeping.com/product-reviews/research-institute/types-of-washing-machines, accessed 2/4/13;
and Good Housekeeping, “How to Clean a Washing Machine,” available at www.goodhousekeeping.com/productreviews/research-institute/how-to-clean-a-washing-machine, accessed 2/4/13.
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1.
50.

Many Third-Party and Whirlpool Consumer Satisfaction Surveys
Contradict Ms. Butler’s Claimed Loss of Value

All customer satisfaction surveys made available to me in which owners were

specifically asked about their Whirlpool front-loading washers, including numerous surveys
conducted by third parties, such as Consumer Reports and Stevenson TraQline, indicate a high
level of satisfaction.
51.

I reviewed the results of a telephone survey conducted by Professor Itamar Simonson in

this matter on behalf of Defendant Whirlpool (“the Simonson telephone survey”). Professor
Simonson interviewed 515 owners of Whirlpool front-loading washers in five states adjacent to
Ohio. The survey, which includes owners of machines purchased as early as 2001, reports levels
of customer satisfaction at odds with the dissatisfaction one would expect given the large loss of
value Ms. Butler claims to have found. Consumers exhibit a high degree of satisfaction with
Whirlpool front-loading machines. Moreover, mold, odor, and use and care have little or no
influence on consumer satisfaction with current machines, nor would they influence current
purchasing criteria. Indeed, the latter result holds even among the minority of consumers who
currently own a front loader but who now would buy a top-loading washer if they were
purchasing a new washer today.
•

The average level of satisfaction reported by respondents was 8.3 on a 1-to-10 scale, with
1 indicating “not at all satisfied” and 10 indicating “very satisfied.” 78% of respondents
gave a positive rating (i.e., a satisfaction level of 8 or above), and 39% of respondents
rated their satisfaction as a perfect 10. Just 5% of respondents reported a negative rating
(i.e., a satisfaction level of 3 or below). See Exhibit 5 (“Owners Exhibit a High Level of
Satisfaction with Whirlpool Front-Loading Washers”).

•

Mold- and odor-related problems and biofilm-related use and care had virtually no impact
on owner satisfaction. Respondents were asked to explain the factors contributing to the
satisfaction rating they reported. The overwhelming majority of respondents (90%) did
not mention factors related to odor, mold, or use and care as an influence on their
satisfaction with their washer. Only 1% of respondents (5 of 515) gave a negative
satisfaction rating and mentioned odor or use and care as a factor that influenced their
rating. Put another way, even among the small minority of respondents (10%) who

24

Case: 1:08-wp-65000-CAB Doc #: 640-16 Filed: 08/25/16 29 of 67. PageID #: 46231

mentioned odor, mold, or use and care as a factor that influenced their satisfaction rating
in some way, most (9 of 10, or 90%) gave a positive or neutral satisfaction rating. See
Exhibit 6 (“Odor and Use and Care Have Little Influence on Customer Satisfaction
with Whirlpool Front-Loading Washers”). This finding contradicts Ms. Butler’s
conclusion that for an average owner, use and care requirements reduce the value of a
front-loading machine by $419.
•

Similarly, odor, mold, or use and care had virtually no influence on purchase criteria for a
new washer among survey respondents. Respondents were asked to name the factors that
would be “most important” or “important” if they were to purchase a new washing
machine today. Less than 1% of respondents cited odor, mold, or use and care as a factor
that would be important to their purchasing decision. 93

•

Finally, 75% of respondents stated that if buying a washing machine today, they would
purchase a front-loading model. 94

52.

Third-party survey data used by Whirlpool in the ordinary course of business tell a

similar story. For example, average customer satisfaction with Whirlpool front-loading washers
from 2002 through 2012 as reported in the TraQline survey was commensurate with satisfaction
over the same period among buyers of other front-loading brands and all top-loading brands.
Approximately 82% of respondents reported that they were “completely satisfied” with their
washer, while 81% of buyers of other front-loaders and 80% of top-loader buyers reported that
they were “completely satisfied” with their purchase. 95 Again, this level of satisfaction simply
would not arise if Ms. Butler’s conclusion were correct. It is nonsensical to suppose that a recent
buyer who values a Whirlpool washer by $419 less after discovering “inadequately
communicated” use and care requirements in the owner’s manual or elsewhere would not
subsequently report complete satisfaction with his or her purchase, which is exactly what the
overwhelming majority of Whirlpool front-loading washer purchases have done when asked to
rate their product satisfaction.

93

Simonson Telephone Survey, Table 19.
Simonson Telephone Survey, Table 20.
95
Stevenson TraQline Survey, Q1 2002 – Q2 2012.
94
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53.

Various other consumer surveys conducted or commissioned, or relied on, by Whirlpool

further confirm the facts outlined above. Whirlpool purchasers report similar or higher
satisfaction rates relative to other brands across a wide range of dimensions: product quality,
energy and water usage, washer performance, clothing care, durability, purchase experience and
information received. 96 In a 2005 Whirlpool survey 71% of consumers reported being “very
satisfied” with their Whirlpool washer, the highest rate among all brands, 97 and Whirlpool placed
in the best “value” position, when taking into account both the cost of ownership and the
satisfaction with the washer operation. 98 In general, consumers report satisfaction with the
washer features most important to them, including “basic features” such as regular wash and
washer capacity. 99 Front-loader owners report unmet needs at an equal or lower rate in all
categories, across the board, and with respect to water and energy use and fabric care in
particular. 100 Finally, I note that the rate at which consumers identify laundry odor as an unmet
need does not vary across front- and top-loading machines, nor does it vary across brands. 101
2.
54.

Repair Rates and Overall Reliability for Whirlpool Front-Loading
Washers Are Consistent with Industry Norms

Multiple sources indicate that complaint and service call rates for Whirlpool front-

loading washers are consistent with rates for front- and top-loading washers produced by other
manufacturers. These facts contradict Ms. Butler’s conclusions once again. The low repair and
complaint rates imply that either the likelihood of mold-related problems in Whirlpool frontloading machines is low, or that consumers simply do not view these problems as onerous and
therefore did not report them, or both. Either interpretation refutes Ms. Butler’s finding that
biofilm-related use and care requirements dramatically reduce the value of a front-loading
washer.
55.

Whirlpool consumer surveys conducted in the ordinary course of business demonstrate

that service call rates for front-loading Whirlpool washers were either lower than or equal to
96

See Front-Load Washer Consumer Value Added, 2005, pp. 24, 28, 37–38.
See Front-Load Washer Consumer Value Added, 2005, p. 44.
98
See Front-Load Washer Consumer Value Added, 2005, p. 13.
99
See Major Home Appliance Saturation and Marketing Study 2005, Report on Laundry Appliances, The Stevenson
Company, January 2006, p. 15.
100
See, e.g., Laundry Needs 2004, January 2005, p. 40.
97
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service call rates for competing brands. 102 Other surveys show that washer odor or mold does
not rank high among the reasons why consumers call for service. 103 Surveys published in
Consumer Reports throughout the class period support the same conclusion: overall rates of
“repairs” and “problems” for Whirlpool front-loaders were in line with repair rates for front- and
top-loading washers produced by other manufacturers. 104 Consumer Reports also reported that
odor and mold problems were reported by less than 1% of front-loading washer owners among
the tens of thousands of owners surveyed in its annual reliability study. 105
56.

The same conclusion emerges in the expert testimony of Dr. Paul Taylor, who reviewed

service call data from Whirlpool and Sears and found similarly low levels of biofilm-related
complaints. Dr. Taylor concludes that:
•

The one-year warranty repair rate for “mold problems” was 0.32% among Whirlpool
front-loading washers from 2001 to 2008, according to Whirlpool and Sears customer
service data. 106

•

The repair rate for “mold problems” in Whirlpool front-loading washers was 0.43% for in
the first year of ownership and 3.4% by the fifth year of ownership, among buyers who
purchased a Whirlpool front-loader and a five-year extended service plan from Sears. 107

•

The incidence rate for “mold problems” was approximately 2.4% among owners who
purchased a Whirlpool front-loader from Sears and subsequently requested a preventative
maintenance check under the terms of their extended service plan. 108

102

See Front-Load Washer Consumer Value Added, 2005, p. 80.
Horizon Launch Satisfaction Kenmore HE2 Washer and Dryer, January 2006, p. 23; HE5t Launch Satisfaction,
May 2007, p. 20.
104
Consumer Reports, “Washer & Dryer Update: A New Spin,” February 2005, p. 43; Consumer Reports, “Washers
and Dryers: Savings at a Price,” March 2006, p. 45; Consumer Reports, “Washers & Dryers: Cycles of change,”
January 2007, p. 41; Consumer Reports, “Washers & Dryers: Performance for Less,” February 2008, p. 47;
Consumer Reports, “Washers,” February 2009, p. 48. See also Rebuttal Expert Report of Paul M. Taylor, December
16, 2009, ¶¶38-43.
105
See Consumer Reports, “Washers & Dryers,” February 2010. The article reports a repair rate among frontloading washers of approximately 10% for all causes (see p. 48), and reports that 8% of problem reports for frontloaders are related to mold or mildew (p. 45). It follows that the overall incidence of mold-related problems is
approximately 0.8%.
106
Rebuttal Expert Report of Paul M. Taylor, December 16, 2009, ¶¶9–10. This finding is corroborated by Mr.
Hardaway. See Hardaway Affidavit, August 19, 2008, ¶¶33–34.
107
Rebuttal Expert Report of Paul M. Taylor, December 16, 2009, ¶13.
108
Rebuttal Expert Report of Paul M. Taylor, December 16, 2009, ¶14 and Table 3.
103
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3.
57.

Market Trends Confirm That Consumers Value Front-Loading
Washers

Market trends during the class period confirm that consumers value front-loading

washers. Beginning with a market share of approximately 16% in 2002, front loaders claimed an
increasing share of residential clothes washer sales in the U.S. that grew as high as 45% during
the class period. 109 Moreover, front loaders captured an increasing share of the market despite
average selling prices that were higher than average selling prices of (on average, lower featured)
top loaders. 110 This trend is consistent with and reaffirms the conclusions drawn from consumer
survey and washer reliability data in earlier sections. Whether we examine consumers’ stated
preferences in consumer satisfaction survey data, or their preferences as revealed in their buying
behavior, we find that consumers value front-loading washers and their benefits. Ms. Butler fails
to explain the inconsistency between her findings as to consumers’ willingness to pay and the
direct evidence of willingness to pay that I find in market trends.
58.

Foreign entrants recognized the appeal of front-loading washers to U.S. consumers and

aggressively entered the market during the class period, further illustrating the value of frontloading washers to consumers. Foreign entrants accounted for a substantial fraction of the
growth of front-loading washer sales during the class period. LG entered the U.S. market in
2002, and Samsung followed in 2006. 111 The two firms held a combined 10% share of frontloading washer sales in 1Q 2006, but within a year they had claimed 19% of the market and,
combined, surpassed Whirlpool’s market share (17.4%). By the end of 2009, LG and Samsung
held a combined 40% share of the U.S. market for front-loading washers. Most of this growth
came at the expense of the Maytag and Kenmore brands, whose combined share slid from
roughly 70% of the market in 2002 to less than 30% by 2012. 112 Whirlpool’s market share
fluctuated between 15% and 20% of sales over the same period. See Exhibit 3 (“Front-Loading
Washers: Market Share by Brand”).
109

Stevenson TraQline Survey.
Stevenson TraQline Survey, 1Q 2002 – 3Q 2012. I rely here on averages of prices reported by the TraQline
survey. Average prices are appropriate for the simple cross-sectional comparisons I make here, but cannot be used
in an investigation of consumer well-being over time because they are not adjusted for quality. The introduction of
a new, higher-quality model at a higher nominal price than lower-quality models will raise the average nominal
price, even if from a consumer perspective quality-adjusted prices did not rise.
111
Mintel Report, August 2006, pp. 32–33.
112
The struggles of the Kenmore brand are attributable to Sears’ struggles as a retailer.
110
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59.

Competitive dynamics later in the class period provide additional evidence of the value

offered by front-loading washers. Manufacturers sought to replicate in top-loading washing
machines the efficiency benefits first delivered in front-loading models. Beginning in 2009,
front-loading washers as a segment faced increased competition from high-efficiency top-loading
washers. Before 2009, front-loaders had been the dominant washer configuration available to
buyers who valued efficiency. For example, in 2007 just 5% of available top-loading washer
models met the most lenient (Tier 1) energy efficiency criterion established by the Consortium
for Energy Efficiency (”CEE”), according to washer efficiency data published by the California
Energy Commission (“CEC”). 113 See Exhibit 1 (“Availability of High-Efficiency Top-Loading
Washer Models Has Increased Over Time”). This changed by 2009, when 55% of available toploading models met the CEE Tier 1 standard. By 2012, 74% of top-loading washers met the
same efficiency criterion. 114 Given the increased availability of high-efficiency top-loading
washers, buyers no longer faced an “either-or” choice between efficiency and washer format.
Thus, some buyers who previously would have purchased a front-loader had the opportunity to
purchase a high-efficiency top-loading model instead. 115 Ms. Butler’s opinions are at odds with
this data, which establishes that consumers value front-loading washers and their benefits.
4.
60.

Analysis of Operating Costs Confirms That Front-Loading Washers
Save Time and Money for Consumers

A direct examination of the total operating costs of top- and front-loading washers,

including costs incurred to undertake recommended use and care, demonstrates that a Whirlpool
front-loading washer is substantially less costly to operate than a comparable top-loading washer.
Further, I find that the time required to operate and care for a Whirlpool front-loading washer is
slightly lower than the operating time for a comparable top-loading washer, even assuming that a
top-loading owner does not follow the routine use and care steps prescribed by the manufacturer.

113

The California Energy Commission maintains a public database of appliance efficiency data supplied to the State
by appliance manufacturers. See http://www.appliances.energy.ca.gov/AdvancedSearch.aspx, accessed 1/8/13.
State law requires manufacturers to demonstrate compliance with efficiency standards. See “Appliance Efficiency
Compliance,” available at http://www.energy.ca.gov/appliances/forms/index.html, accessed 2/22/13.
114
Note that while efficiency increased considerably for top-loading models, front-loaders retain a considerable
efficiency advantage. See Exhibit 11 (“Front-Loading Washers Are More Efficient Than High-Efficiency TopLoading Washers”).
115
Mintel Report, “Washers & Dryers,” August 2010, p. 28.
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61.

I compare three different front-loaders to a 2007 top-loader of average efficiency. This

approach replicates the question faced by a prospective buyer who seeks to compare the
operating costs of two new machines. Ms. Butler frames her survey in the same manner; her
respondents choose between new machines. The large aversion to use and care that Ms. Butler
claims to have found is incommensurate with the actual time and resources necessary to actually
perform use and care. This is further evidence that Ms. Butler’s results are unreliable.
62.

Note that my analysis focuses on the average machine for the average consumer; the

time and resources needed for a particular user to operate a washing machine depend on how
frequently the user runs the machine, which depends in turn on household size, preference for
hot, warm, or cold washes, and other laundry habits.
63.

Finally, the results I present are not comparable to and should not be confused with the

values that Ms. Butler presents in her report. Ms. Butler attempts, albeit unsuccessfully, to
estimate the change in willingness to pay associated with biofilm-related use and care. My
analysis includes the costs of biofilm-related use and care as one component in a broader
comparison of the operating costs of front- and top-loading washers. Thus, my results are not an
offset or adjustment to the values that Ms. Butler reports, but a complete estimate of the correct,
all-inclusive operating costs of the high-efficiency front-loading design, which are lower than
those of the traditional top-loading design.
64.

Although my analysis is conceptually straightforward, it requires many details. My

assumptions are as follows:
a. I measure operating costs and benefits over a 10-year period, consistent with statements
from Consumer Reports and others that the useful life of a washing machine is
approximately 7 to 13 years. 116 Because costs are measured over a 10-year period, I
adjust all costs to constant, 2005 dollars, and compare costs in present value terms using
a discount rate of 10%.
b. I assume an annual laundry workload of 1,095 cubic feet of laundry per household.
Estimates from Procter & Gamble survey materials and other sources indicate that,
116

E.g., Consumer Reports, “Washers & Dryers: Performance for Less,” February 2008, p. 47; Consumer Reports,
“Repair or Replace It: CR’s Guide to Having Products Fixed – Or Not,” October 2005, p. 30.
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during the middle of the class period, the average household ran approximately seven
wash cycles per week. 117 I assume that each of these cycles consists of 3 cubic feet of
laundry, 118 which yields an annual workload of 1,092 cubic feet. Note that this workload
represents an estimate of the average behavior of consumers. In that regard, my
assumption here is conservative, because consumers who do more laundry are more
likely to choose a front-loading machine. 119
c. My analysis includes water and energy costs incurred during washer use, and costs
incurred while performing use and care steps recommended by Whirlpool, including
costs for energy, water, cleaning agents, and machine wear and tear. 120 Energy and water
prices are based on Ohio’s average prices during the class period. Energy and water
quantities are based on washer efficiency data obtained from the California Energy
Commission (“CEC”), as described below.
d. My analysis does not include additional savings that buyers may realize due to utility
rebate programs, nor does it include savings in clothing costs that may arise from the
gentler wash cycle typical of front-loading washers. I also understand that consumers
who have a front loader can choose to use it to wash items that a top loader owner would
choose to send to a dry cleaner; this leads to further cost savings on out-of-home services.
65.

I examine three different front-loading machines, as follows:
a. A front-loading washer of average efficiency (as computed from CEC data) purchased in
2007.

117

See, e.g., Procter & Gamble, “HE Laundry Machines: Consumer Habits & Practices,” Spring 2006, PGE018362.
Other sources, including the United States Environmental Protection Agency and the California Energy
Commission, suggest that the average household runs as many as 400 cycles per year. See
http://www.epa.gov/greenhomes/Basement.htm, accessed 2/4/13, and
http://www.consumerenergycenter.org/home/appliances/washers.html, accessed 2/6/13.
118
Procter & Gamble Load Weight Study 2004, W0264328 reports an average washer capacity of 2.9 cubic feet.
The average capacity among washers added to the CEC database in 2007 is 3.15 cubic feet.
119
See Jordan, G.T., “HE Laundry Machines: Consumer Habits and Practices,” The Procter and Gamble Company,
2006, p. 9, PGE018362, showing that front-loader washer owners do more loads per week and the average weight of
their wash loads is also larger. Named Plaintiff Allison also had a much larger laundry workload that the average I
assume in my model. See Allison Deposition, p. 80–1.
120
Note that my analysis does not include differences in the cost of regular and high-efficiency detergent. After
2005, per-load costs for these products were essentially identical. See Consumer Reports, “Wash-day Winners,”
August 2003; Consumer Reports, “Laundry Detergents Washday Winners,” October 2005; Consumer Reports,
“Laundry Detergents: Clean & Green Options,” January 2007; Consumer Reports, “Top Detergents,” May 2008;
Consumer Reports, “Laundry Detergents: Our Top Picks Can Save You Up to $140 per Year,” July 2009.
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b. A Whirlpool Duet HT purchased in October 2005. This is the machine chosen by named
plaintiff Trina Allison.
c. A Whirlpool Duet Sport purchased in April 2006. This is the machine chosen by named
plaintiff Gina Glazer.
66.

I compare operating costs for each front-loader to the operating costs of a composite top-

loader whose efficiency is constructed as the average of CEC efficiency ratings for all toploading washers available in 2007. Note that this average includes both traditional and highefficiency top-loading washers.
67.

I obtain water and energy efficiency ratings from a database maintained by the

California Energy Commission (“CEC”). 121 These ratings reflect the amount of water required
per cubic foot of laundry and the volume of laundry that can be cleaned per unit of energy.
Energy efficiency ratings also include savings attributable to reduced drying time, as frontloading washers have a faster spin cycle and leave clothes with less residual moisture. 122 Note
that efficiency as observed in an individual household will vary depending on differences in
cycle length and cycle type (e.g., hot, warm, and cold cycles). My analysis considers the average
household.
68.

I find that, for the average U.S. household, a Whirlpool front-loading washer provides a

considerable cost advantage relative to a traditional top-loading washer. Exhibit 7 (“Lifetime
Operating Costs (Including Use and Care) Are Lower for a Front-Loading Washer”) presents my
findings. Estimated lifetime operating costs over 10 years for a top-loading washer, including
costs related to the manufacturer’s prescribed use and care, range from $984 to $1,031.
Estimated lifetime operating costs over 10 years for a Whirlpool front-loading washer, including
costs related to use and care, are substantially lower, ranging from $584 to $629. Further,
121

I reviewed washer efficiency data from four sources: the Consortium for Energy Efficiency, the United States
Department of Energy, the California Energy Commission (“CEC”), and the U.S. Environmental Protection
Agency’s “Energy Star” program. Of these, only the CEC and Energy Star data contained variables that identified
top- and front-loading residential washers and the date on which each model was added. Because the Energy Star
data only included machines that met Energy Star efficiency guidelines, the CEC data was the only source that
provided unbiased data with the variables necessary to conduct this analysis.
122
See definition of “modified energy factors” in 2012 Appliance Efficiency Ratings, California Energy
Commission, October 2012, CEC–400–2012–019–CMF, p. 49, available at
http://www.energy.ca.gov/2012publications/CEC-400-2012-019/CEC-400-2012-019-CMF.pdf.
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because the front-loader estimates include costs related to use and care, they overstate average
lifetime costs across all front-loader owners. A number of sources confirm that some consumers
do not perform routine use and care steps to clean or maintain their washers:
•

Ms. Glazer testified that she never carried out the use and care steps recommended by
Whirlpool, and therefore she had no additional use and care costs. 123

•

Ms. Allison states that she did not leave her washer door ajar but she did perform two
cleaning cycles per month, 124 but I understand the latter fact is disputed and that Dr.
Taylor found evidence in Ms. Allison’s machine and laundry room showing that she
likely had not purchased or used Affresh since 2008 or early 2009, at the latest, and that
otherwise casts substantial doubt on her testimony regarding routine cleaning of her
machine. 125

•

Plaintiffs’ expert Dr. Gary Wilson inspected 13 used washers before forming his designdefect opinions and giving deposition testimony in 2010. At deposition Dr. Wilson was
unable to identify a single machine in this collection that had been cleaned on a
consistent basis. 126

•

A 2012 Whirlpool laundry habits and practices survey reports that 33% of front-loading
owners do not clean the interior of their washer. 127

69.

Turning to time costs, in Exhibit 8 (“Washing Machine Operating Time — Front- and

Top-Loading Washers”), I examine the difference in time required each month to operate a
traditional top-loading washer and a front-loading washer. My analysis includes the time
required to perform all use and care procedures recommended by Whirlpool.
70.

The difference in operating time is an empirical question that depends on the tradeoff

between time savings that arise from the capacity advantage of a front-loading machine, and the
123

Deposition of Gina Glazer, June 17, 2009 (“Glazer Deposition”), pp. 237–238.
Deposition of Trina Allison, June 10, 2009 (“Allison Deposition”), p. 55.
125
Expert Report of Paul Taylor, March 8, 2013, ¶¶35-41.
126
See, e.g., Wilson Deposition, p. 124 (“Q: What I want to know is, how many of the 13 washers, used washers,
you inspected in connection with this case are washers that the owners used the cleaning cycle built into the
machine on a once-a-month basis or more on a consistent basis? A: I don’t know. Q: Any? Do you know of any?
A: I don’t know of any.”).
127
See Smith-Dahmer Associates, Laundry Habits & Practices, Quantitative Research, September 2012, pp. 192,
195.
124
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time cost of performing recommended use and care steps. Recall that a front-loading machine
has a capacity advantage over a top-loading machine with an equivalent footprint. Because the
front-loader does not have an agitator post, the capacity of the wash drum is greater. I assume a
capacity advantage of 15%. 128 It follows that a front-loading machine can process a fixed
quantum of laundry with 13% fewer wash cycles. 129 Using the same estimate as above of a
household’s annual laundry workload (1095 cubic feet per year), this means that a front-loader
owner with a fixed amount of laundry to clean will run approximately 4 fewer laundry cycles per
month than the owner of a top-loader with the same amount of laundry to clean.
71.

To complete my analysis, I developed estimates of the time required to complete laundry

and use and care tasks by observing Exponent personnel performing these tasks on machines in
its washer laboratory. My estimates are as follows:

72.

•

Loading and running a laundry cycle requires 2 minutes.

•

Cleaning the door seal requires 5 minutes.

•

Running an empty cleaning cycle with bleach or Affresh requires 1 minute.
Given these task times, I find that the time required to operate a top-loading washer to

clean a fixed amount of laundry is 61 minutes per month; this figure excludes any time necessary
for use and care tasks, even though most top-loading washer manufacturers prescribe routine
cleaning tasks similar to front-loading washer tasks. By comparison, the total time required to
operate a front-loading washing machine to clean a fixed amount of laundry, including time for
recommended use and care steps, is 59 minutes per month. See Exhibit 8 (“Washing Machine
Operating Time — Front- and Top-Loading Washers”). Note that if I were to assume a larger
fixed amount of laundry to be cleaned that more closely approximates the amount of laundry
cleaned in Ms. Allison’s or Ms. Glazer’s home, the differential between the front-loader time and
the top-loader time would be greater—that is, the front-loader would provide even greater time
savings. As important as the fact that front-loaders require less time for use and care is the fact
that the difference between these two estimates is trivially small. The fact that the difference
128

This is a relatively conservative assumption. According to Consumer Reports, front-loaders have a capacity
advantage as large as 20%. See Consumer Reports Buying Guide, 2002, pp. 92–93 (“Top-loaders […] handle 12 to
16 pounds of laundry”; Front-loaders handle “12 to 20 pounds of laundry.”).
129
The reciprocal of front-loader capacity relative to a top-loader is 0.87; 1 / 1.15 = 0.87.
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between the time required for use and care for front- and top-loading washers is extremely small
contradicts Ms. Butler’s conclusion that purportedly burdensome use and care requirements
destroy more than half of the value of a front-loading washer.
73.

Overall, front-loading washers show benefits in terms of money and time costs relative

to top-loading washers. I emphasize that this conclusion includes the costs of undertaking the
“additional maintenance” — meaning normal use and care of a front-loader compared to a
traditional top-loader — for which Ms. Butler has provided a nonsensical estimate. Correct
analysis shows that front-loading washers benefit consumers, even after accounting for the time
and money impact of biofilm-related use and care. These benefits apply to the average
consumer, but are proportionally larger for consumers such as Ms. Allison who do more laundry.
Ms. Allison testified that she runs an average of 15 loads per week, more than twice the level I
have assumed in my analysis for the average consumer. 130 Moreover, I note that my analysis
does not include other advantages of front-loaders, such as reduced wear and tear on clothing, 131
avoidance of imbalanced loads that require the owner to manually rebalance the load and restart
the wash cycle, or the benefits of reduced noise. These benefits are more difficult to quantify
than time and resource costs.
74.

An alternative approach to my comparison of a new front- and top-loading machines

would be to compare a new front-loader and an older, traditional top-loader, which would
replicate the question faced by a prospective buyer who must decide whether to replace an
existing machine that is likely to be 7 to 13 years old. Because this approach involves a
comparison between older and newer machines, the efficiency and operating cost advantages of a
front-loader are an order of magnitude larger. For example, one Whirlpool marketing document
provided to distributors points out that certain Duet washer-dryer pairs will save “over $3,300 in
lifetime water and energy costs [and] use up to 82% less water and 86% less energy” in
130

See Allison Deposition, p. 80–1. Ms. Allison’s household is larger than the average U.S. household, so it is not
surprising that her household cleans more laundry than the average household.
131
See Consumer Reports, “Washers: Loads for Less,” August 2003, p. 38; Mintel Report, “Washers & Dryers,”
July 2008, p. 24; Whirlpool Lab Report, November 28, 2012, W0532857–59; Whirlpool Lab Report, June 22, 2010,
W0532850–56. The financial benefit of reduced wear and tear advantages could be considerable for some
households. According to the Bureau of Labor Statistics, the average household spends approximately $1,800
annually on clothing (see http://www.bls.gov/cex/2011/standard/multiyr.xls ). Even a small reduction in clothing
expenditures could yield considerable savings. For example, savings of 5% of total annual spending would yield
$900 over a 10-year period for the average household.
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comparison to a “pre-2004 traditional top-loader pair”, assuming an average of 11 years in
service. 132 Given this very large estimate, produced in the course of ordinary business, it is
unsurprising that my more conservative comparison of operating costs for two contemporaneous
machines also produces a substantial net benefit to the Whirlpool Front-Loader.
75.

The essential point is that an examination of the actual, real-world costs of operating and

caring for a Whirlpool front-loading washer do not reveal the substantial disadvantages predicted
by Plaintiffs and Ms. Butler. There is a simple explanation for this. The machines are not
defective, and their superior design, including the time and resource costs of caring for them,
saves consumers time and money. These are some of the good reasons why millions of
consumers continue to buy front-loading washers to this day, including hundreds of thousands of
Duet washers each year 12 years after the first launch of those products in 2001, even though
there has been extensive public discussion of requirements for biofilm-related use and care.
VI.

Ms. Butler’s Analysis Grossly Inflates Consumer Willingness to Pay to Avoid
Routine Use and Care

76.

The previous section demonstrated that the key assumption behind Ms. Butler’s

analysis, namely that Whirlpool failed to communicate use and care requirements to buyers, is
false. Further, it established that a broad spectrum of data sources — consumer satisfaction
surveys, consumers’ stated purchasing criteria for washers, reliability data, marketplace trends
for Whirlpool front-loading washers, and a comparison of the time and money costs of frontloaders versus top-loaders —contradict Ms. Butler’s conclusion as to the value consumers
purportedly lost due to Whirlpool’s alleged conduct.
77.

In this section, I discuss the many conceptual and methodological errors in Ms. Butler’s

survey and econometric analysis that contribute to her conclusion, which, as we saw above, is
entirely at odds with realities in the marketplace.

132

“Whirlpool Duet Premium Laundry Pairs with the Latest Innovations,” W0483913.
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78.

Ms. Butler’s conclusions as to “reduction in value” rely on the results of a choice-based

conjoint analysis. 133 In broad terms, Ms. Butler’s conjoint analysis involves the following steps:
•

She selects a group of survey respondents drawn from the “relevant population,” which
she defines as “Ohio consumers who are considering purchasing a washing machine in
the near future and who are not current (or past) owners of one of the allegedly defective
Whirlpool machines.” 134

•

She conducts a “discrete choice exercise” in which respondents are presented with a
sequence of 11 washer choice sets. Respondents are asked to select the “most preferred”
washer from each choice set. 135 Each choice set contains four washers. Washers are
described by six attributes: brand, price, washer type (front- or top-loading), efficiency
(standard or high), capacity, and “additional maintenance to avoid biofilm.”

•

She then uses the survey response data to estimate a model of consumers’ washer
choices. Specifically, Ms. Butler estimates a conditional logit regression that models the
probability of choosing washers with given attributes. Trade-offs that survey respondents
make between various washer attributes allow estimation of the model. This step yields
estimates of the average value or utility associated with each washer attribute.

•

Finally, because the model includes price as a washer attribute, it produces an estimate of
the utility of money. This allows Ms. Butler to convert the estimated utility of each
washer attribute to an estimated value in dollars. These estimates are averages across all
respondents in the survey.

79.

I find significant conceptual and methodological flaws at each level of Ms. Butler’s

analysis. Most important, I find that Ms. Butler’s survey does not measure the effect (if any) of
Whirlpool’s allegedly “inadequate disclosure.” There is a yawning gap between what Ms. Butler
claims her study measures, i.e., the impact of a disclosure of information by Whirlpool on class
members’ willingness to pay for the subject washers, and what her data permit her to measure in

133

For an overview of choice-based conjoint analysis, see Bakken, David and Curtis L. Frazier, “Conjoint Analysis:
Understanding Consumer Decision-Making,” Ch. 15 in Handbook of Marketing Research: Uses, Misuses, and
Future Advances, Sage Publications, 2006.
134
Butler Report, ¶17.
135
Butler Report, ¶32.
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fact, i.e., the change in willingness to pay among some consumers, substantially different from
the class members, for a nonexistent front-loading washer and a nonexistent high-efficiency toploading washer that Ms. Butler affirmatively tells respondents has no requirement for biofilmrelated use and care.
80.

Ms. Butler’s survey analysis also suffers from a number of methodological errors that

introduce bias and yield an inflated estimated of the impact of “adequate disclosure” on buyers’
willingness to pay.
•

Survey respondents are not a reliable proxy for the preferences of class members.

•

Ms. Butler’s survey questionnaire fails to provide respondents with important
information that would be available to buyers under marketplace circumstances.

•

Ms. Butler’s survey questionnaire provides respondents with biased, actively
misleading information about washer use and care requirements and other
dimensions of washer performance.

•

Ms. Butler’s analysis underestimates consumers’ sensitivity to price and therefore
overstates respondent willingness to pay (i.e., the average dollar value associated
with washer attributes presented in the survey).

81.

Each of these serious errors alone would be sufficient to render Ms. Butler’s analysis

invalid.
82.

In the remainder of this section I discuss the conceptual and methodological flaws in

Ms. Butler’s analysis of willingness to pay in greater detail. In a number of instances I use
standard, accepted econometric methods to analyze Ms. Butler’s own survey response data and
demonstrate the inflationary impact of her various errors. However, many of her errors (e.g., her
biased survey questionnaire) and omissions (e.g., her failure to provide respondents with material
information known to influence purchasing behavior) are not reversible. Thus, while my
analysis shows that Ms. Butler’s willingness to pay (“WTP”) estimate is inflated, no analysis
based on her data can be used as a true or accurate estimate of class members’ willingness to
pay.
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A.
83.

Ms. Butler’s Survey Does Not Measure the Effect (if any) of Whirlpool’s
Allegedly “Inadequate” Communication

There are significant gaps between what Ms. Butler claims her study measures —the

impact of a disclosure of information by Whirlpool on class members’ willingness to pay for the
subject washers — and what her survey can, in fact, be used to measure. Her survey simply has
nothing to do with “adequate” disclosure or communication.
84.

Ms. Butler states she is trying to measure what would happen if consumers were “made

aware” of and “understood” Whirlpool’s use and care recommendations. 136 There is, however,
no comparison anywhere in her study between a consumer who has been “made aware” and a
consumer who has not been “made aware” of any information, nor is any such comparison
possible given the data she has collected.
85.

Instead, Ms. Butler measures the change in willingness to pay as the difference between

willingness to pay for (a) a washer affirmatively described as requiring no additional
“maintenance”, and (b) an otherwise identical washer that requires “additional maintenance to
avoid biofilm”, i.e., biofilm-related use and care. All top-loading machines, whether traditional
or high-efficiency, and 25% of front-loading washers are presented to survey respondents as
requiring no “maintenance,” i.e., no additional use and care. 137 Ms. Butler also admitted in her
deposition that her survey directed respondents to assume the existence of a “no-maintenance”
Whirlpool washer. 138 Thus, Ms. Butler shifts from her initial assumption (adopted at the
direction of Plaintiffs’ counsel) that use and care requirements were not “adequately
communicated” to class members, 139 to an examination of the choice behavior of consumers
outside the class who were told that a no “maintenance” front-loading washer exists and asked to
choose between such a washer and one that requires more “maintenance”. 140 Such a comparison

136

Butler Report, ¶¶8, 10.
Butler Report and Associated Materials. See also Butler Report, p. 15, for a sample washer description.
138
Butler Deposition, p. 232–3 (“Q: The respondents were also told to assume that there was a no maintenance
Whirlpool machine, right? A: One of the options provided to survey respondents is a machine that requires no
maintenance related to mold and biofilm, yes.”).
139
Butler Report, ¶7 (“I have been asked to assume that Whirlpool did not adequately communicate these
maintenance tasks to consumers prior to purchase”).
140
Butler Report, ¶14 (“I have been asked by counsel to assume that the maintenance described in Whirlpool’s ‘Use
& Care’ guides for its front-loading washing machines is not indicated for at least some other widely-available
washing machines.”). See also Butler Deposition, pp. 117, 232.
137
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is conceptually distinct from an examination of the behavior of class members who have
“adequate” or “inadequate” information.
86.

Ms. Butler’s affirmative descriptions of other front-loading and high-efficiency top-

loading washers as requiring no use and care creates three problems for the study of respondent
preferences and willingness to pay.
•

First, I understand that there is no front-loading or high-efficiency top-loading washer in
the marketplace that does not require biofilm-related use and care; as a result, Ms.
Butler’s survey results have no connection to survey respondents’ real-world choices and
willingness to pay. Ms. Butler adopts as a benchmark a washer that does not exist in the
real world, and measures changes in willingness to pay relative to that benchmark.
Because the benchmark does not exist, her results are irrelevant as a measure of the
choices that respondents would make in the actual marketplace and the choices that class
members made in fact.

•

Second, rather than present some survey respondents with accurate information about
front-loading washers and present other survey respondents with the supposedly
“inadequate disclosures” made by Whirlpool, Ms. Butler has chosen to provide
inaccurate information to respondents. This renders the survey data invalid for studying
any accurate statement by Whirlpool.

•

Third, the incorrect representation that Ms. Butler makes to respondents does not
correspond to any representation she believes that Whirlpool made historically. My
understanding is that there is no such assertion in this matter, and Ms. Butler concurs. 141

87.

Thus, Ms. Butler’s data cannot be used to study the impact of correct, truthful

representations that “should” have been made by Whirlpool (because she misleads survey
respondents), nor can it be used to study the impact of Whirlpool’s historical statements to
consumers (because Ms. Butler does not believe Whirlpool affirmatively misled consumers in
the manner that her survey does).

141

Ms. Butler states that she was not asked to examine whether Whirlpool’s statements regarding its front-loading
washers were false and misleading, that she has no opinion on this question, and that she “does not recall” any such
allegation in the complaint in this matter. Butler Deposition, p. 146.
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88.

Ms. Butler has no foundation for any assumption about the information either class

members or the consumers in her survey might have, and thus can draw no connection between
her study and information disclosure to consumers. Ms. Butler does not know whether any,
some, or all class members had as much information as they would like to have had before their
choices were made; indeed, she admitted in deposition that she did not investigate the
information that class members had before purchasing. 142 She admitted that she did not examine
the adequacy of Whirlpool’s pre-sale communications, 143 acknowledged that she does not know
what class members were told with respect to “maintenance,” 144 was unable to cite a single
instance in which Whirlpool’s website or a retailer website represented any washer as requiring
no “maintenance”, 145 could not cite a single example of the no “maintenance” washer whose
existence she was directed to assume, and could not identify a single appliance manufacturer that
represented its front-loading washer as requiring no “maintenance.” 146
89.

When pressed as to the conduct of a “reasonable consumer” in gathering “maintenance”

information, Ms. Butler testified that “consumers make a lot of assumptions about maintenance
that is associated with a product.” 147 This statement does not have any content with regard to the
information gathering specifically undertaken by class members before buying their washers.
She also did not read or consider Whirlpool’s consumer research reports describing the sources
of information Duet or Duet Sport purchasers actually consulted prior to purchase during the
period in 2005 and 2006 when Plaintiffs made their purchases.
90.

I note that Ms. Butler simply ignores a substantial body of evidence that contradicts the

proposition that Whirlpool did not promulgate use and care information to consumers. As I
142

Butler Deposition, pp. 69, 77–78, 134, 173–4, 206–7, 210.
Butler Deposition, p. 135.
144
Butler Deposition, p. 174 (“Q: And you don’t know what the class members in this case know about maintenance
or knew about maintenance at the time they purchased, right? A: I was not asked to survey class members. Q: And
therefore you don’t know? A: That’s correct.”); p. 210 (“Q: Okay. And the class members were never told that
front-loaders require no maintenance; right? A: I’ve not been asked to conduction research on what the class
members were or were not told. Q: You don’t know of any of them that were told there was no maintenance; right?
A: I haven’t done that research. I don’t know”).
145
Butler Deposition, pp. 130–131.
146
Butler Deposition, p. 201 (“Q: Can you identify any front-loader HE washer that does not require the same
maintenance that Whirlpool requires? A: I was not asked to conduct that research, so I don’t know.”); pp. 110–111
(“Q: And you can’t name any manufacturer who says, buy my machine, and there will be no maintenance? A: As I
sit here today, I cannot think of a manufacturer who says, buy my washing machine, and there is no associated
maintenance, that is correct.”).
147
Butler Deposition, p. 137.
143
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show in Exhibit 4 (“Timeline of Public Information”) and Section V.A above, throughout the
class period Whirlpool used a variety of channels to disseminate to the public information about
biofilm-related use and care for its front-loading washers. Much of that information, including
use and care guides that Whirlpool published on its own website and retailer websites, was
available to buyers prior to purchase. Ms. Butler testified that she did not see Use and Care
guides online, 148 and did not examine information available from Consumer Reports during the
class period. 149
91.

Given all of the above, any conclusion as to willingness to pay drawn from Ms. Butler’s

survey must be rejected as irrelevant and misleading. Ms. Butler’s survey does not compare
willingness to pay between consumers who receive “adequate” and “inadequate” communication
regarding to the use and care requirements of Whirlpool front-loading washers. Rather, at best it
measures the impact of “maintenance” on willingness to pay among consumers to whom certain
washers have been affirmatively represented as requiring no “maintenance” and other washers
have been described as having “maintenance” as their most important feature. No real-world
information made available to me or cited by Ms. Butler would support the hypothesis that use
and care requirements for a washing machine are the most important, or one of the most
important, factors to new washer buyers; indeed, all available evidence, including Whirlpool’s
consumer research in the ordinary course of business and the telephone and mall surveys
conducted by Dr. Simonson for litigation purposes show that use and care is not an important
factor to the overwhelming majority of class members and new washer purchasers.
B.
92.

Survey Respondents Are Not a Reliable Proxy for Class Member Preferences
and Willingness to Pay

Ignoring all the other problems with Ms. Butler’s analysis, her survey results could lead

to a reliable economic conclusion concerning class members only if survey respondents
represented or served as a reliably proxy for class members’ preferences and willingness to pay.
The respondents that Ms. Butler selected for her survey do not meet this condition. Respondents
to her survey are not members of the class, nor are they similar to members of the class, either in
terms of their preferences or in terms of the information they hold. Indeed, Ms. Butler’s own

148
149

Butler Deposition, p. 130.
Butler Deposition, p. 20.
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data and Whirlpool survey materials both confirm this point, and indicate that Ms. Butler’s
analysis yields an inflated estimate of aversion (if any) to washer use and care among class
members. This is another fatal flaw in Ms. Butler’s survey methodology.
93.

Ms. Butler offers no conclusions in her report about the relationship between

respondents and class members. 150 However, she subsequently testified that because both groups
consist of “reasonable consumers,” their preferences are comparable, and respondents therefore
serve as an “appropriate proxy” for class members’ preferences and willingness to pay for frontloading washers. Ms. Butler asserted that “without additional information to understand why
[class members] may differ somehow, there’s no reason to assume that they are different from
the reasonable consumers that I surveyed in my results.” 151 Further, she stated that her survey
results “reflect how a reasonable consumer would respond. And to the extent that the Ohio class
is comprised of reasonable consumers … I think that is an appropriate proxy.” 152 However, I
note that Ms. Butler also tacitly admitted that preferences do vary between “reasonable
consumers”, and that the reliability of her results turns on the degree to which survey
respondents and class members are similar. 153 When asked whether survey respondents should
be “as similar as possible” to class members, Ms. Butler admitted that “the more similar they are
in terms of their reasonable consumerness … the more applicable the results will be.” 154
94.

Ms. Butler is mistaken in her claim that the preferences of any and all “reasonable

consumers” are comparable. That two consumers are both reasonable does not mean that their
preferences and willingness to pay for a particular product are similar. Ms. Butler’s extremely
broad definition of a “reasonable consumer”, which appears to involve little more than having

150

Ms. Butler’s conclusions as set forth in her expert report apply to a “relevant population” that she defines as
“Ohio consumers who are considering purchasing a washing machine in the near future and who are not current (or
past) owners of one of the allegedly defective Whirlpool machines.” Butler Report, ¶17. Ms. Butler states
elsewhere in her report that her conclusions apply to “consumers.” Butler Report, ¶10. Ms. Butler later testified
that in her report she “doesn’t make any conclusions about the class members.” Butler Deposition, p. 206: (“I want
to be careful in that the report I’ve submitted doesn’t make any conclusions about the class members, and I’ve not
been asked to make -- or conduct any research of the class members.”).
151
Butler Deposition, p. 207.
152
Butler Deposition, p. 175. Ms. Butler relied on the same logic in testifying that her conclusion as to damages
applies to named plaintiff Trina Allison. Butler Deposition, pp. 8–9.
153
Butler Deposition, pp. 165, 207–208.
154
Butler Deposition, p. 208.
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and acting on a set of preferences, accommodates any imaginable set of preferences. 155 Two
consumers may both be reasonable, yet have different preferences for a product as a result of
differences in observable demographic characteristics such as age, race, education, income,
wealth, family size, geographic location, and as a result of characteristics that are generally
unobservable, such as religious and political affiliation. That consumers with different tastes
will make different choices is not only sound economics, but basic common sense: “there is no
accounting for taste” is a saying familiar to everyone.
95.

Ms. Butler is also mistaken in her claim that survey respondents are a reliable proxy for

class members’ willingness to pay for washing machine features. Her selection criteria yield a
pool of survey respondents whose preferences and willingness to pay for certain washer features
are demonstrably dissimilar to the preferences of class members. Ms. Butler excludes from her
survey any consumer who has previously owned a front-loading washer produced by certain
manufacturers, despite the fact that by the time she conducted her survey a substantial fraction of
all washer owners in Ohio and the U.S. owned a front-loading washer, including one of the
machines Whirlpool built and sold under the Whirlpool, Kenmore, KitchenAid, and Maytag
brand names during the class period. Further, she includes in her survey respondents who have
not carried out the purchasing process typical of washing machine buyers and therefore do not
have the information typically available to washing machine buyers. As a result, her survey
results are unreliable and overstate the disutility associated with routine use and care
requirements for front-loading washers.
1.
96.

Ms. Butler’s Survey Excludes Respondents Most Similar to Class
Members

Ms. Butler excludes from her survey all respondents who previously bought a

Whirlpool, Maytag, Amana, or Kenmore front-loading washer because most of those frontloaders were manufactured by Whirlpool. 156 Because these brands account for a substantial

155

See, e.g., Butler Deposition, p. 26 (explaining that named plaintiff Trina Allison is a “reasonable consumer”
because “she had a set of preferences and acted on those preferences for a particular machine that satisfied her
criteria.”); p. 30 (“I assume that [Ms. Glazer], as a reasonable consumer, had a certain set of preferences and acted
on those preferences and selected a machine that satisfied those preferences.”); p. 32 (“[A] reasonable consumer
considers the options that are available to them given the preferences they have.”); p. 35 (“I think the general
assumption is that most consumers are reasonable. That is, people act on their preferences for particular products.”).
156
Butler Report, ¶19.
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proportion of sales of all front-loading washers, this exclusion yields a panel of respondents who
have a strong revealed preference for top-loading washers. See Exhibit 3 (“Front-Loading
Washers: Market Share by Brand”). Only 28 of the 309 respondents in the sample have owned
or currently own a front-loading machine. On the other hand, all class members have a revealed
preference for front-loading washers, because by definition they purchased a Whirlpool frontloading washer. Ms. Butler thus excludes from her survey all those potential respondents who,
based on revealed preference, are most similar to class members.
97.

A simple analysis of Ms. Butler’s survey response data confirms that front-loader

owners do indeed have different preferences than owners of top-loading washers, and reveals
that her sample selection methods yield a biased, inflated estimate of consumer aversion to
biofilm-related use and care. Using a very simple and familiar technique, I ran Ms. Butler’s
regression model with an additional “interaction” term that measures the disutility of use and
care tasks separately among (a) respondents who currently own or previously owned a frontloading washer, and (b) respondents who have always owned a top-loading washer. 157 I find that
among front-loading owners — the survey respondents most similar to class members — the
disutility of use and care is just one third the level that Ms. Butler reports for her sample as a
whole. Moreover, this difference is statistically significant. See Exhibit 9 (“Even Ms. Butler's
Data and Model Show Front-Loading Washer Owners Are Unlike Top-Loading Washer
Owners”). Note that while this fact reveals significant inflation in Ms. Butler’s findings as to the
disutility of washer use and care, it is not a true and accurate estimate of willingness to pay for a
Whirlpool front-loader in any event, because there are numerous other errors in Ms. Butler’s
survey methods. Most importantly, this fact reveals that Ms. Butler’s data are not suitable for
any study of class member willingness to pay, because revealed preferences for a large majority
of her survey respondents are very different from the revealed preferences of class members.
98.

Whirlpool’s consumer research surveys provide further evidence of the selection bias

evident in Ms. Butler’s sample. An online survey commissioned by Whirlpool in 2007 asked
homeowners who had purchased a washing machine in the past 12 months which type of
machine they were most likely to buy in a hypothetical future purchase. The results reveal that
157

The use of interaction terms—regression variables which are multiplied together—is a common method for tests
of this kind. I teach this technique in the empirical methods course required of all undergraduate economics majors
at Stanford.
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preferences for washer type differ dramatically depending on the washer type that a consumer
currently owns. In that particular study, 89% of then-current front-loader owners reported that a
front-loader was the machine they would most likely purchase, but only 40% of respondents who
owned a traditional or high-efficiency top-loader identified a front-loader as the washer type they
were most likely to purchase. See Exhibit 10 (“Preference for Washer Type Depends on Washer
Type Currently Owned”). Dr. Simonson’s telephone survey further confirms Ms. Butler’s
selection bias; 75% of current Whirlpool front-loading washer owners in the survey stated that
they would purchase a new front-loading washer if they were purchasing a new washer today,
and only 16% stated that they would purchase a top-loading washer. 158 Similarly, other
Whirlpool survey materials show differences in preferences between buyers of front- and toploading washers with respect to washer capacity, price, and water and energy efficiency. See
Section IV.B above and Exhibit 2 (“Washer Features that Influence Consumer Purchase
Decisions”). Excluding front-loader owners from the survey sample, as Ms. Butler has, results in
a biased sample comprised of consumers who favor front-loading washers significantly less than
those who (like the class members) currently own a front-loading machine
99.

Ms. Butler’s own results also directly reveal the bias created by her respondent selection

methods and the gap between the preferences of class members and survey respondents.
Because Ms. Butler excludes previous owners of Whirlpool-manufactured front-loading
machines, her sample includes a disproportionately large number of respondents who have not
purchased a Whirlpool machine in the past; these consumers have a revealed preference for other
brands. Not surprisingly, she finds that survey respondents assign the lowest level of utility to
the Whirlpool brand; all other brands are reported in her tables to have a higher level of utility
than Whirlpool holding fixed all the other attributes of a washer included in the model. 159 For
example, Ms. Butler finds that willingness to pay for an LG washer is approximately $85 higher
than willingness to pay for an otherwise identical Whirlpool washer. The class, by contrast,
consists of consumers who purchased a Whirlpool washer and thus, all else equal, assigned a
higher level of utility to Whirlpool than any other brand.

158
159

Simonson Telephone Survey, Question 4A.
See Butler Report, Table 2.
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100.

Ms. Butler’s findings as to the utility of appliance brands are inconsistent with

marketplace reality. Throughout the class period, Whirlpool held a significant share of the
market, and the Whirlpool brand itself holds the second greatest market share of front-loading
washer shares following LG. Whirlpool market research corroborates this; results of a
brand/price trade-off exercise show that consumers assigned the highest average utility values to
the Whirlpool brand. 160 Again, the discrepancy between this result and the preferences of Ms.
Butler’s survey respondents indicates that Ms. Butler’s respondent selection methods produced a
biased sample and unreliable results.
2.
101.

Survey Respondents Do Not Have the Same Information or
Preferences That Class Members Had at the Time of Purchase

Ms. Butler’s use of 12-month purchase intention as a basis for respondent selection

introduces an additional gap between class members and survey respondents. Because of this
selection method, respondents and class members do not share the same information prior to
making their washer choices. As a result, their choices and preferences will be different, and Ms.
Butler’s results are therefore unreliable and not relevant for class members.
102.

As noted in Section IV.B, because washers are differentiated products that are relatively

costly, most consumers invest time to gather information and learn about available products
before making a purchase decision. The process of gathering information changes buyer
preferences. Consumers who have not gone through this information gathering process may be
unaware of product characteristics or may hold misperceptions about certain brands or
products. 161 Whirlpool market research finds that information in Consumer Reports is
“extremely influential” and can sway buyer’s preferences: “Even if a brand is unfamiliar, if it
fares well in Consumer Reports ... it is likely to be accepted by consumers.” 162 Standard
marketing literature corroborate these findings, stating that for high involvement products
consumers acquire new beliefs as they shop around and gather information. 163

160

Washer Optimization Study, January 24, 2008, W0057295, p. 26.
For example, Whirlpool consumer surveys show that many consumers do not know top-loaders are less efficient
than front-loaders. See Whirlpool Corporation survey taps into today’s eco-conscious consumer, Whirlpool
Corporation, available at http://www.whirlpoolcorp.com/features/ecosurvey/, accessed on 3/7/13
162
Whirlpool Competitive Laundry Research, April 2004, p. 10.
163
Kotler, Philip, Marketing Management, 11th ed., Pearson Prentice Hall, Upper Saddle River, N.J., 2003, pp. 201–
204.
161
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103.

However, many respondents to Ms. Butler’s survey did not complete this process; a

consumer who intends to purchase a product generally does not gather information six, nine, or
twelve months in advance. Market research confirms that many washing machine buyers
complete their information gathering during a relatively brief interval. For example, Whirlpool
market research reports that half of buyers devote a week or less to information gathering and
90% of buyers spend less than 4 weeks. 164
104.

Ms. Butler failed to account for this aspect of the washing machine purchase process.

She admitted that she failed to ask survey respondents whether they had gathered product
information or whether they intended to do so. 165 Further, she dismissed this as an
“unnecessary” question, noting that “whatever information [respondents] would look at or
review or consider or think about . . . as that information would inform their preferences, that
appears in the survey data.” 166 Ms. Butler’s response misses the point: when consumers gather
product information, their preferences change. The problem for her survey is not the information
that her survey respondents have gathered, but the information that they have not yet gathered
but would gather if they were comparable to class members at the moment they purchased.
Thus, to the extent that Ms. Butler’s analysis relies on respondents who had not gathered product
information prior to the survey, her results do not reflect the preferences of class members at the
moment of purchase. A “reasonable consumer” who intends to purchase within the next 12
months but has not begun gathering information does not have the same information,
preferences, or willingness to pay for washers as a “reasonable consumer” who, like the class
members, has completed the information gathering process and is poised to make a purchase.
3.
105.

Ms. Butler’s Own Data Demonstrate That Preferences Vary
Substantially Across “Reasonable” Consumers

Ms. Butler has testified that her survey results apply to class members under the

assumption that both survey respondents and class members are “reasonable” consumers with
similar preferences and willingness to pay. This assumption is demonstrably false. Ms. Butler’s

164

Horizon Purchase Drivers and Buyers, January 2008, p. 10. The fact that some buyers spend less than a week
before buying is consistent with the finding that approximately half of buyers purchase because their existing washer
has broken down. See Mintel Report, “Washers & Dryers,” August 2010, p. 9..
165
Butler Deposition, pp. 44–48.
166
Butler Deposition, p. 45.
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own survey data show substantial variation in choices across respondents, and even in the bizarre
environment presented to consumers by Ms. Butler, one can infer a wide variety of preferences
across respondents. This variation result is consistent with Whirlpool’s market research, which
shows heterogeneity in preferences across washer buyers, and is also consistent with the more
general conclusion in the academic literature that consumers in markets for differentiated
products generally display heterogeneous, idiosyncratic preferences. Moreover, as I have
explained above, respondents are not similar to class members in terms of their preferences or
informational exposure. Therefore, Ms. Butler has no basis to extrapolate from her survey
results to class members’ preferences ignoring this substantial variation in preferences.
106.

As expected in a market for a differentiated product, consumer tastes for washer features

vary widely. In fact, preferences for the supposedly defective front-loading washer class vary
considerably by consumer characteristics that are both observable and unobservable. The
economics literature has long recognized the fact of preference heterogeneity, and it is a standard
practice among economists and marketing academics to test for and then account for
heterogeneity in consumer preferences when estimating demand for differentiated goods. 167 As I
described in Section IV.B above, market research shows that consumer preferences vary by age,
income, gender, household size and race, and that there are consumer “clusters” with
idiosyncratic tastes for certain product features, such as machine type. 168 Ms. Butler’s own data
contradict her assumption that “reasonable consumers” have the same preferences. As explained
above, Ms. Butler’s data show that the measured disutility of use and care is substantially lower
among front-loader owners than top-loader owners. See Exhibit 9 (“Even Ms. Butler’s Data and
Model Show Front-Loading Washer Owners Are Unlike Top-Loading Washer Owners”). This
fact may be the result of idiosyncratic tastes or because, through their experience with frontloading machines, front-loader owners know that this additional use and care effort is simply not

167

See McFadden, Daniel, “Econometric Models of Probabilistic Choice,” in Structural Analysis of Discrete Data
with Econometric Applications, C. Manski and D. McFadden, eds., Cambridge, MIT Press, 1981; Berry, Steven,
James Levinsohn, and Ariel Pakes, “Automobile Prices in Market Equilibrium,” Econometrics, Vol. 63, No. 4, July
1995, pp. 841–890; Kim, Byung-Do, Robert C. Blattberg, and Peter E. Rossi, “Modeling the Distribution of Price
Sensitivity and Implications for Optimal Retail Pricing,” Journal of Business and Economic Statistics, Vol. 13, No.
3, July 1995. See also Bresnahan, Timothy F., “Competition and Collusion in the American Automobile Industry:
The 1955 Price War,” Journal of Industrial Economics, Vol. 35, No. 4, June 1987.
168
See Mintel Report, “Washers and Dryers – US,” June 2012, pp. 98–109; Mintel Report, “Washers & Dryers,”
August 2010, pp. 100–104; Mintel Report, “Washers & Dryers,” July 2007, pp. 87–92.
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as onerous as Ms. Butler has made it out to be. 169 Named plaintiffs’ testimony further proves
that “reasonable consumers” have different preferences. For example, Ms. Allison said she
purchased her machine because of its capacity and color, 170 while Ms. Glazer said she considered
the machine’s water, energy, and detergent savings. 171
107.

It is a standard practice in conjoint analysis to model heterogeneity in consumer

preferences. 172 Ignoring the standards in the scientific literature, Ms. Butler instead assumes that
any group of “reasonable consumers” would have the same preferences as any other group. She
could easily have tested this assumption or verified it against market research and learned that it
was false, but she failed to do so.
108.

Variation in preferences exposes as unreliable Ms. Butler’s claim that because all

“reasonable” consumers hold a shared set of preferences, she can reliably project onto members
of the class estimates of willingness to pay that she obtained from a very different group of
consumers. Given the heterogeneity across respondents described above, some consumers have
disutility for washing machines that have “additional” use and care requirements, while for other
consumers use and care is not as relevant given their preferences for other product attributes,
such as efficiency. Class members, whom Ms. Butler did not survey, are most likely among
those consumers that value efficiency highly. Such consumers will be willing to accept realworld use and care requirements as a tradeoff for the efficiency benefit they derive from the
washing machine. Furthermore, Dr. Simonson’s telephone survey of Whirlpool front-loading
washer owners confirms that front-loader owners are in fact happy with their washer purchase.
Ms. Butler’s analysis and conclusions are therefore flawed given that, as I showed above, Ms.
Butler’s respondents are not similar to class members.

169

Ms. Butler admitted in her deposition that, to the extent front-loader owners in her survey were aware prior to the
survey of “maintenance” requirements, this would be reflected in the data. See Butler Deposition, p. 74.
170
Allison Deposition, pp. 122–124.
171
Glazer Deposition, pp. 47–48.
172
For example, conjoint analysis studies commonly employ Hierarchical Bayes estimation, which is one way to
permit heterogeneous consumer tastes. See Allenby, Greg M. and Peter E. Rossi, “Hierarchical Bayes Model,”
Chapter 20 in Handbook of Marketing Research: Uses, Misuses, and Future Advances, Sage Publications, 2006.
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C.
109.

Ms. Butler’s Survey Questionnaire Omits and Provides Inaccurate
Information and Choices Available to Buyers

Ms. Butler provides survey respondents with information about washers that is

incomplete, inaccurate, or distorts the choices available to buyers in the real-world market for
residential clothes washers. For example, she uses purportedly no “maintenance” front-loading
and high-efficiency top-loading washers to estimate consumer aversion to washer use and care.
As noted above, these washers do not exist in the marketplace, and Ms. Butler’s survey results
therefore have no connection to survey respondents’ real-world choices and willingness to pay.
110.

Ms. Butler’s survey contains a number of additional inaccuracies. Her survey omits

product information known to influence consumer purchasing decisions; presents biased and
inaccurate information about washer use and care requirements; and presents inaccurate
information about washer efficiency. Because Ms. Butler fails to present survey respondents
with information, choices, and tradeoffs that approximate the conditions that consumers face in
the real world, her survey results are not a reliable measure of consumer choice behavior under
marketplace conditions, and her estimates of willingness to pay are similarly unreliable.
1.
111.

Ms. Butler’s Survey Questionnaire Omits Relevant Product
Information

Ms. Butler’s survey questionnaire fails to provide respondents with information about a

number of washer characteristics that have been identified in market research as important
determinants of purchase decisions. Her results are therefore unreliable.
112.

The notional washers presented to survey respondents are described by a limited set of

six characteristics: brand, type (front vs. top loading), price, capacity, efficiency, and use and
care requirements. 173 Ms. Butler’s survey fails to provide respondents with information about a
wide range of additional washer features known to influence purchasing decisions, including
cleaning performance, gentleness, reliability, warranty terms, washer appearance and styling,
noise- and vibration-control features, and specialized cycles that steam clothing, sanitize
clothing, or treat delicate fabrics. See Exhibit 2 (“Washer Features that Influence Consumer
Purchase Decisions”). In fact, the very marketing materials that Ms. Butler claims to have relied

173

Butler Report, ¶29.
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on as foundation for her survey attest to the importance of these omitted washer features to
consumers. 174
113.

Moreover, the paucity of product information in Ms. Butler’s survey acts as a potential

source of bias. It is a well-established principle of marketing research that consumers generally
make inferences from incomplete information if that is what is provided to them. 175 Thus, if
presented with incomplete information about a relatively higher-priced washer, survey
respondents might infer from the higher price that the machine has other desirable features that
are either unobservable (e.g., quality) or simply have not been disclosed in the survey. In short,
respondents may use price as a signal of quality. 176 In such cases, an estimate of consumer
sensitivity will understate the true level of price sensitivity, as the price estimate will reflect not
only the negative effect of price itself on utility, but also the positive effects of features and
benefits signaled by a high price. This has important implications for Ms. Butler’s analysis. To
the extent that her survey understates price sensitivity, her results will overstate consumer
aversion to use and care requirements. 177
114.

Further, absent reasonably complete information about the washers presented in the

survey, respondents might infer that a washer that requires “maintenance” also lacks other
desirable qualities. If so, an estimate of the disutility of “maintenance” will also include
disutility associated with other, unrelated features and will overstate the true disutility of
“maintenance”. For example, as noted in Section IV.B, marketing research shows that
consumers place considerable weight in their purchase decisions on a washer’s reliability and
quality of fabric care. Thus survey respondents confronted with a washer that requires
“additional” use and care and an otherwise incomplete specification of other features might infer
that the washer is not reliable or that it does not protect fabrics well. Ms. Butler’s “maintenance”
174

See, e.g., Alpha Claims Summary Report, Julie Martin, The Pulse Group, January 2009, pp. 21, 26–29; Washer
Optimization Study, Whirlpool Corporation, January 24, 2008, p. 11.
175
Kivetz, Ran, and Itamar Simonson, “The Effects of Incomplete Information on Consumer Choice,” Journal of
Marketing Research, Vol. 37, No. 4, 2000.
176
See, e.g., Bagwell, Kyle, and Michael H. Riordan, “High and Declining Prices Signal Product Quality,”
American Economic Review, Vol. 81, No. 1, 1991, pp. 224–239.
177
This follows from the fact that Ms. Butler’s estimate of price sensitivity appears as the denominator in her
computation of the dollar value of use and care. See Butler Report, ¶38 (“We can calculate [the discount consumers
would require to maintain the same preference for front-loading washing machines] by simply dividing the
maintenance coefficients by the price coefficient.”). Because price sensitivity appears in the denominator of this
computation, the dollar value of use and care increases as price sensitivity grows smaller. Thus, if Ms. Butler
understates price sensitivity, then her computation overstates the dollar value of use and care.
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estimates would therefore combine two effects: consumer response to use and care, and a
negative response to presumed lack of reliability or deficient fabric care.
2.
115.

Survey Questionnaire Supplies Biased and Inaccurate Information
About Washer Use and Care

The limited number of washer characteristics that Ms. Butler includes in the survey

questionnaire are presented in a manner that places a disproportionate emphasis on
“maintenance” and de-emphasizes other washer attributes. Academic research in marketing
finds that overemphasis of certain product attributes in this manner induces respondents to
follow a survey’s lead and place greater weight on those attributes than they would under
marketplace conditions. 178 This means that respondent preferences observed in Ms. Butler’s
survey will overvalue machines that offer low “maintenance.”
116.

The introductory portion of Ms. Butler’s survey presents respondents with four

“descriptive” screens that provide background information on the washer characteristics included
in survey. The information provided in the descriptive screens regarding washer use and care is
inaccurate, repetitive, prejudicial, and places undue emphasis on use and care:
•

Nearly half of the background information supplied, as measured by word count, relates
to washer use and care. 179 This degree of emphasis is grossly disproportionate and
inconsistent with marketplace conditions. Given the variety of washer features of interest
to consumers, as explained in Section IV.B, consumers in the marketplace, unlike Ms.
Butler’s survey respondents, receive a balanced set of information that describes a broad
spectrum of features. In my review of marketing materials that Whirlpool provided to
consumers, no one feature dominated the marketing message.

•

The washer “maintenance steps” set forth in descriptive screen C are described twice,
which places undue emphasis on this information.

178

Consumer behavior research refers to this effect as the “focusing illusion.” See, e.g., Schkade, David A. and
Kahneman, Daniel, “Does Living in California Make People Happy? A Focusing Illusion in Judgments of Life
Satisfaction,” Psychological Science, Vol. 9, No. 5, 1998; Kahneman, Daniel, et al., “Would You Be Happier If You
Were Richer? A Focusing Illusion,” Science, Vol. 312, 2006, pp. 1908–10.
179
Butler Report, Exhibit E. Descriptive screens A–D contain 331 words in total, of which 158 are devoted to
discussion of maintenance or biofilm.
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•

No information is provided as to the estimated frequency of biofilm-related problems
among washer owners. This omission, coupled with the fact that Ms. Butler inaccurately
told respondents that they “must” leave the door open after every wash, “must” purchase
a cleaning product, and “must” run cleaning cycles 180 leaves the impression that mold
and machine odors are a certainty unless the buyer performs these “maintenance” steps,
when in fact the incidence rate for biofilm-related problems is quite low. 181

117.

Analysis of Ms. Butler’s data and results suggest that her survey instrument induced

biased responses. Because the time required for the use and care steps in question is in fact
small, the use and care coefficient estimates should have an additive relationship if computed
based on survey responses from “reasonable consumers”. The value of the “all options”
coefficient, which measures disutility for a machine that requires the consumer to perform a set
of distinct, non-overlapping use and care steps, should be equal to the sum of the disutility
measured for each of the four individual use and care steps. 182 However, this relationship does
not hold in Ms. Butler’s results. The sum of the individual use and care coefficients that Ms.
Butler reports — leaving the door open, inspecting and wiping the door seal , and running an
empty cycle with either bleach or a specialty washer-cleaning product — is substantially larger
than the value of the “all options” coefficient. For example, the sum of the estimated disutility of
leaving the door open, cleaning the door seal with bleach, and running an empty washer cycle
with a purchased product (e.g., Affresh) is more than twice the estimated disutility of all cleaning
options, and if the cleaning cycle uses bleach rather than Affresh, the sum of the estimated
disutility is approximately 40% larger than estimated disutility of all cleaning options. 183
118.

These results demonstrate that Ms. Butler’s survey has not induced consumers to reveal

their actual preferences. The fact that disutility is not additive suggests that respondents infer
from the explanation of use and care requirements given in the survey questionnaire that the
machine lacks other desirable attributes or is otherwise deficient. The coefficient estimates that
Ms. Butler reports thus reflect not only the disutility of “maintenance”, but additional disutility
180

Butler Report, p. 15 and Exhibit E.
As noted in Section V.B above, less than 4% of owners reported biofilm-related problems during the first five
years of machine service.
182
Because the time and money costs for each individual use and care step are non-overlapping and quite small, the
total disutility of all steps should be equivalent to the sum of disutility for each individual step.
183
Butler Report, Table 2.
181
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arising from the erroneous inference that the machine has additional problems. Regardless of the
reason behind these anomalies in Ms. Butler’s results, there is no doubt that she is not accurately
measuring consumer willingness to pay.
3.
119.

Ms. Butler’s Survey Questionnaire Distorts Efficiency Information

Ms. Butler’s survey questionnaire mischaracterizes the relationship between efficiency

and washer type, and as a result will tend to produce responses that are not an accurate or reliable
representation of choice behavior in the marketplace. The questionnaire designates washers as
either “high-efficiency” or “standard”. A survey respondent relying on this information would
reasonably conclude that top- and front-loading washers described as “high-efficiency” have
equivalent levels of efficiency. However, this conclusion is incorrect. CEC data indicate that
front-loading washers as a group have been more efficient than high-efficiency top-loading
washers in every year from 2007 to 2012; as of 2012, a high-efficiency top-loading washer
required an average of 45% more water and 23% more energy than a front-loading washer. See
Exhibit 11 (“Front-Loading Washers Are More Efficient Than High-Efficiency Top-Loading
Washers”). Further, as noted in Section IV.A, all of the washers rated as “most efficient” by the
Energy Star program in 2012 were front-loading models.
120.

Ms. Butler’s survey thus provides inaccurate information to respondents about a product

dimension — efficiency — that many buyers identify as the most important determinant of their
purchase decision, as explained in Section IV. Survey responses based on inaccurate
information about a key product attribute are not a reliable as representation of choice behavior
in the marketplace, and an estimate of willingness to pay for “maintenance” based on unreliable
survey responses is similarly unreliable.
121.

A simple example clearly identifies the potential for bias. Given a choice between a

high-efficiency top-loader that does not require “maintenance” and a front-loader of equivalent
efficiency that does require “maintenance”, a survey respondent who places a high value on
efficiency might select the top-loader. However, given a choice between the same highefficiency top-loading machine and a front-loader that offers greater efficiency but requires use
and care, the same respondent might select the front-loader. Market research shows that for the
vast majority of front-loader owners washer efficiency is most influential in their purchase
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decisions, 184 such that this bias is likely to arise in Ms. Butler’s data given her choice of survey
design.
122.

Ms. Butler’s survey questionnaire also describes washer efficiency in terms that conceal

the benefit of reduced resource consumption. Specifically, the questionnaire describes efficiency
in percentage terms, but does not describe the financial implications of efficiency, i.e., the
magnitude of the savings that arise from use of a more efficient washer. As I show in Exhibit 7
(“Lifetime Operating Costs (Including Use and Care) Are Lower for a Front-Loading Washer”),
front-loading washers create savings for owners that substantially exceed the costs of biofilmrelated use and care. Stating the direct financial benefits of efficiency would induce a more
positive response to efficiency from survey respondents, and alter the trade-off between
efficiency and use and care that Ms. Butler finds in her survey.
123.

Moreover, Ms. Butler’s survey deviates from marketplace conditions in its

characterization of efficiency. Consumers in the marketplace are commonly presented with
estimates of the monetary savings given by appliances. For example, the widely known, yellow
Energy Guide labels applied to numerous appliances, including washers, prominently report a
model’s estimated yearly operating cost in dollars, and to help consumers make cross-model
comparisons, the label also shows where that model’s operating costs falls in the range of costs
for comparable models. 185 Finally, I note that Whirlpool itself provides information about the
financial benefits of its front-loading washers in some of its consumer marketing materials. 186
Thus, by failing to provide information about the financial impact of washer efficiency, Ms.
Butler’s survey deviates from marketplace conditions and tends to blunt the impact of efficiency
on consumer choice.

184

See, e.g., Whirlpool Corporation Presentation: Differences in FL vs. TL Purchase Drivers – Quantitative
Research, October 2007 (W0377786) and Exhibit 2 (“Washer Features that Influence Consumer Purchase
Decisions: Front-Loading vs. Top-Loading Owners”).
185
See http://www.consumer.ftc.gov/articles/0072-shopping-home-appliances-use-energyguide-label, accessed on
2/28/13.
186
See, e.g., “Whirlpool Duet Premium Laundry Pairs with the Latest Innovations,” W0483913.

56

Case: 1:08-wp-65000-CAB Doc #: 640-16 Filed: 08/25/16 61 of 67. PageID #: 46263

D.
124.

Ms. Butler’s Analysis Understates Consumer Sensitivity to Price and
Therefore Overstates Willingness to Pay

It is widely understood that the conjoint analysis methods Ms. Butler uses have a

propensity to understate real-world sensitivity to price. Economists and marketing academics
have noted that surveys may yield a biased representation of preferences in general because they
rely on stated preferences drawn from hypothetical choices rather than revealed preferences
drawn from actual marketplace transactions. 187 Economists call this “hypothetical bias.” The
problem is particularly acute with respect to price: respondents tend to disregard budget
constraints in hypothetical situations, and exhibit a higher degree of price sensitivity in realworld, marketplace transactions.
125.

Hypothetical bias emerges quite clearly in Ms. Butler’s data. A simple comparison of

prices in actual marketplace transactions (as reported by NPD during 2012) and the prices
consumers hypothetically “paid” for the washer they chose in Ms. Butler’s analysis reveals, as
one would expect, significantly less price sensitivity in the survey than we observe in the
market. 188 Survey respondents choose washers at hypothetical prices substantially higher than
the prices observed in the real world. For top-loading washers, almost no real-world sale
reported by NPD occurred at a price above $1,000, yet 43% of respondents in Ms. Butler’s
survey who chose a top- loading washer “paid” a hypothetical price of $1,000 or more. See
Exhibit 12 (“Distribution of Prices in the Marketplace and in Ms. Butler’s Survey: Top-Loading
Washers”). Similarly, for front-loading washers, just over 3% of real-world sales occur at a price
of $1,000 or more, while 39% of Ms. Butler’s respondents who chose a front-loading washer
“paid” a hypothetical price of $1,000 or more. See Exhibit 13 (“Distribution of Prices in the
Marketplace and in Ms. Butler’s Survey: Top-Loading Washers: Front-Loading Washer Prices”).
Ms. Butler’s respondents are simply not as careful with their hypothetical survey money as
consumers in real markets are with real money.
187

See, e.g., Min, Ding, Rajdeep Grewal, and John Liechty, “Incentive-Aligned Conjoint Analysis,” Journal of
Marketing Research, Vol. 42, February 2006. The authors note that “state-of-the-art conjoint data-collection
techniques may fail to uncover preferences that align with actual purchase behavior because of the hypothetical
settings in which the data are collected.” See also Diamond, P.A., and J.A. Hausman, “Contingent Valuation: Is
Some Number Better than No Number?” Journal of Economic Perspectives, Vol. 8, No. 4, 1994, pp. 45–64.
188
Actual washer prices are drawn from NPD market research data for January 2011 to January 2012. NPD is a
widely known market research organization. I understand that Whirlpool uses its data in the ordinary course of
business.
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126.

Practitioners have developed methods to test for, and in some circumstances, mitigate

this problem. 189 Ms. Butler, however, fails to use these methods, hence her estimate of price
sensitivity is unreliable and understates the true level of price sensitivity among her respondents.
This is a serious error. Because she understates the true level of price sensitivity, she also
necessarily overstates willingness to pay to avoid biofilm-related use and care. 190
127.

First, in the logistic regression from which Ms. Butler derives estimates of willingness to

pay, she assumes but fails to confirm that the relationship between (indirect) utility and price is
linear. 191 Economists typically reject this assumption for high-cost durable goods such as
washers, because ignoring changes in the relationship between utility and price over a wide band
of prices can lead to biased estimates of willingness to pay. Using Ms. Butler’s data, I conducted
a simple statistical test of this hypothesis, and found that utility is not linear in price. 192 Price
sensitivity is increasing with the price level; price sensitivity at the top price level in Ms. Butler’s
survey is more than twice the level of sensitivity at the lowest price level. Ms. Butler’s
misspecification of price in her logistic regression model leads her to overstate consumer
willingness to pay for washer features at the high end of the price range.
128.

Ms. Butler also fails to include a “none of the above” option in the choice sets presented

to respondents, despite the fact that the academic economics literature and conjoint analysis
practitioners recommend this approach. 193 As a result, price sensitivity as Ms. Butler measures it
reflects only substitution from one washer to another in response to a price increase. But in the
189

See, e.g., Orme, Bryan K., Getting Started with Conjoint Analysis: Strategies for Product Design and Pricing
Research, 2nd ed., Research Publishers, 2010, Ch. 9.
190
See fn. 179 above.
191
Utility is said to be linear in price if utility decreases at a constant rate as price increases, i.e., if utility is a linear
function of price. For a discussion of the errors that arise when this assumption does not hold, see Orme, Bryan K.,
Getting Started with Conjoint Analysis: Strategies for Product Design and Pricing Research, 2nd ed., Research
Publishers, 2010, p. 85.
192
I ran a regression that estimated a different price coefficient for each of the five price levels in Ms. Butler’s
survey. If utility is linear in price, as Ms. Butler has assumed, then the coefficients should have equal values at all
price levels. An F-test of the joint equality of the dummy variable coefficients rejected this hypothesis at 99%. I
also conducted pair-wise tests of equality between price coefficients for neighboring price levels used in Ms.
Butler’s survey; each such test rejected the hypothesis that the two neighboring coefficients were equal.
193
See Bakken, David, and Curtis L. Frazier, “Chapter 15, Conjoint Analysis: Understanding Consumer DecisionMaking,” Handbook of Marketing Research: Uses, Misuses, and Future Advances, Sage Publications, 2006, p. 633;
Orme, Bryan K., Getting Started with Conjoint Analysis: Strategies for Product Design and Pricing Research, 2nd
ed., Research Publishers, 2010, pp. 4, 53; See also Goldberg, Pinelopi Koujianou, “Product Differentiation and
Oligopoly in International Markets: The Case of the U.S. Automobile Industry,” Econometrica, Vol. 63, No. 4, July
1995, p. 893.
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real world, consumers respond to a price increase not only by selecting a different model, but
also by choosing not to purchase any of the items in the choice set. 194 Ms. Butler thus
understates price sensitivity because she fails to measure the extent to which consumers may
choose to buy nothing at all in response to higher prices.
129.

Ms. Butler also fails to follow accepted practices in the use of conjoint analysis methods.

The academic literature notes the importance of performing internal and external validity tests on
conjoint results. 195 Ms. Butler has performed neither. For example, Ms. Butler has not
performed hold-out tests, which are a common internal validity test. Hold-out tests involve
estimating the conjoint model on a restricted group of choice sets or respondents and then using
this estimated model to predict choices for the “held out” choice sets or respondents. Such a test
would indicate whether the survey is specified correctly such that the choice tasks are welldefined and clear to respondents and no important attributes are missing from the survey design.
As explained elsewhere in this report, Butler has omitted important product attributes from the
washer choice sets presented to respondents, and the language of her survey is leading, such that
her survey likely would not pass such hold-out tests. Her data do reveal a number of failures to
validate her model consistent with this concern. When respondents are held out, this type of test
also evaluates the generalizability of the model to other consumers or the importance of
heterogeneity in preferences across consumers, as discussed above. Ms. Butler’s survey is also
likely to fail this type of validity checks. Indeed, as I explained in Section VI.B.1, Ms. Butler’s
data show that survey respondent preferences differ significantly depending on their washing
machine ownership history.
130.

Ms. Butler also fails to perform any external validity tests of her model. As described in

Section V.B.3 above, real-world market trends, such as the behavior of market shares, are
194

Note that this phenomenon is particularly important in markets for durable goods characterized by innovation and
quality improvement. If quality improves and prices fall over time, then deferring a purchase has value to
consumers. See, e.g., Gowrisankaran, G., and Rysman, M., “Dynamics of Consumer Demand for New Durable
Goods,” NBER Working Paper 14737, available at http://www.nber.org/papers/w14737.pdf. The authors find that
many purchasers delay the purchase of goods; price sensitivity (as measured by price elasticity) is 25% higher in the
short run than over a one-year period.
195
Bakken, David, and Curtis L. Frazier, “Conjoint Analysis: Understanding Consumer Decision-Making,” Ch. 15
in Handbook of Marketing Research: Uses, Misuses, and Future Advances, Sage Publications, 2006; Dolan, Robert
J., “Conjoint Analysis: A Manager’s Guide,” Harvard Business School, May 8, 1990, p. 11; Johnson, Rich, and
Bryan Orme, “Including Holdout Choice Tasks in Conjoint Studies,” Sawtooth Software Research Paper Series,
2010, available at http://www.sawtoothsoftware.com/download/techpap/inclhold.pdf.
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inconsistent with Ms. Butler’s results. Ms. Butler has not validated market shares predicted by
her model against actual market outcomes. Such a validation would clearly fail given the results
of her survey.
131.

Ms. Butler also has not considered whether the estimated values for product attributes

are sensible. Ms. Butler’s results indicate that consumers dislike leaving the door open more
than they dislike running a monthly cleaning cycle without laundry and with a cleaning product,
and also that consumers dislike use and care more than they value a high-efficiency washer.
These results are unreasonable on their face, in light of real-world consumer behavior. If indeed
consumers disliked use and care as much as Ms. Butler’s results claim, they would express their
dissatisfaction. Yet none of the consumer satisfaction sources I reviewed show significant
consumer dissatisfaction with front-loader use and care requirements. In the rare cases when
consumers are dissatisfied, biofilm-related use and care is very rarely mentioned as the source of
their dissatisfaction. Furthermore, Whirlpool market research also contradicts Ms. Butler’s
findings and shows instead that consumers have a limited willingness to pay for odor guard, 196
and that dry vent technology (e.g., “fan fresh”) was a must-have for only 1 percent of
consumers. 197 One respondent aptly said “I prefer to leave the washer door open to dry the drum
and eliminate mildew rather than count on the washer to do that itself.” 198 These market facts do
not align with a $214 discount Ms. Butler claims consumers require for just leaving the door
open on their washer. Nor does Ms. Butler’s $214 claim align with the fact that more than 35%
of all top-loader owners and more than 65% of all front-loading washer owners report “always”
or “often” leaving their washer’s lid or door open. 199
VII.

Ms. Butler’s Willingness to Pay Analysis Is Conceptually Flawed as a Measure of
Damages

132.

Plaintiffs argue that consumers would have paid lower prices for Whirlpool washers if

there had been “adequate disclosure”—and more to the point, adequate pre-sale disclosure—of
biofilm-related use and care requirements. That claim implies a price-change theory of damages.
196

Alpha Features – Consumer Insights, July 2008, W0050427, W0050438, pp. 14, 25.
Smith-Dahmer Associates, LLC, “Consumer Survey of Large Residential Washers: July 2011–June 2012,”
August 2012, p. 14.
198
Alpha Claims Summary Report, Julie Martin, The Pulse Group, January 2009, W0050859, p. 25.
199
Laundry Habits & Practices, Quantitative Research, Smith-Dahmer Associates, September 2012, p. 195.
197
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Ms. Butler makes no effort to calculate from her estimates a change in price resulting from
“adequate disclosure”. Even assuming, hypothetically and contrary to fact, that Ms. Butler has
correctly estimated the change in class members’ willingness to pay, the basic economics of
supply and demand tells us that the change in market price that would arise from a change in
consumer willingness to pay is not the same as the change in willingness to pay, and that the
difference depends on many factors. 200 Ms. Butler has made no effort to estimate those factors.
Ms. Butler does not assert that her estimates constitute an estimate of the change in prices that
would result from “adequate disclosure.”
133.

In contrast to Plaintiffs’ theory of damages from changing prices, and in contrast to her

written report, which offers no estimate of damages, 201 Ms. Butler asserted in her deposition that
her estimates directly measure the dollar value of the change in any “reasonable consumer’s”
well-being resulting from the purported lack of “adequate disclosure” and thus can be used as a
measure of damages for Whirlpool front-loading washer purchasers in Ohio (class members) and
for named plaintiffs Glazer and Allison. 202 This is an error.
134.

When Ms. Butler asserts that her estimate of the change in consumer willingness to pay is

a measure of money damages to consumers, she confuses two different economic concepts. The
first is willingness to pay for features of a given product; the second is the compensation a
consumer would need to remain equally well off. It is a basic element of consumer economics
that these two concepts differ because consumers can and do substitute across products. 203 Ms.

200

The factors include the elasticities of supply and demand before and after the “disclosure.” Ms. Butler claims to
have estimated the average change in willingness to pay stemming from the “disclosure.” However, the elasticity of
demand after the “disclosure” would depend on the variation in willingness to pay across class members. Ms.
Butler has not made any empirical investigation into this.
201
In her report, Ms. Butler does not characterize her findings as a measure of damages. Indeed, computation of
damages is outside the scope of her assignment, which she describes as “estimat[ing] the impact on the price
consumers would be willing to pay for Whirlpool’s front-loading washers, if any, if Whirlpool had disclosed certain
information prior to sale of its washing machines.” Butler Report, ¶7. Ms. Butler explains “impact” as “the
discount in price a consumer would require to maintain the same utility or preference for [a] machine given the need
to perform…recommended maintenance.” Butler Report, ¶8.
202
Butler Deposition, pp. 9–10 (stating that her results calculated the damages incurred by named plaintiffs Allison
and Glazer, and that the same result would apply to any “reasonable consumer.”).
203
For example, suppose that a consumer who purchased washer A would have instead purchased washer B if the
biofilm-related use and care requirements for washer A had been “adequately communicated.” Then the
compensation the consumer would require to remain equally well off would be the difference in willingness to pay
for (a) washer A with “inadequate communication” regarding use and care and (b) washer B. This quantity is less
than the change in willingness to pay for washer A.

61

Case: 1:08-wp-65000-CAB Doc #: 640-16 Filed: 08/25/16 66 of 67. PageID #: 46268

Butler does not offer any statement of how she would approach consumer substitution, and thus
cannot offer any opinion on the amount of money it would take to compensate consumers.
135.

Ms. Butler’s inability to estimate a change in price and her inability to estimate a change

in consumer well-being (measured in money terms) share several common elements. First, Ms.
Butler offers no means of determining the prices that would have been charged or the washer
models that consumers would have chosen if there had been “adequate communication” of use
and care requirements.

Second, Ms. Butler makes no effort to specify how consumer

information would vary between the actual historical world and a hypothetical world in which
consumers receive “adequate” disclosures. As I showed in Sections VI.A and VI.B.2 above, Ms.
Butler did not investigate the amount of relevant information consumers have in the actual,
historical world, did not investigate the amount of relevant information her survey respondents
had before her survey, and did not investigate the amount of information published by Whirlpool
in the actual historical world. As a result, she cannot compare information actually published by
Whirlpool to the information she assumes should have been disclosed, nor can she compare
information actually held by consumers to the information she assumes they should have had.
Absent such a comparison, it is not possible to say how anything would have changed if the
“adequate disclosures” had actually been made. These gaps are fatal to any investigation of how
consumer welfare would have been different if there had been “adequate disclosure.”
136.

These conceptual problems arise above and beyond all of Ms. Butler’s numerous errors

in her survey and in her analysis. In this section, I have shown that Ms. Butler’s conclusion as to
the “reduction in value” is conceptually flawed as a measure of damages, even if we put aside the
facts that
•

Information about biofilm-related use and care was widely disseminated (see Section
V.A);

•

Ms. Butler’s estimates are not related to truthful disclosures by Whirlpool but instead
grounded in misleading consumers with representations about non-existent washers (see
Section VI.A);

•

Ms. Butler’s sample selection methods are biased, and her estimates are not applicable to
class members (see Section VI.B);
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•

Ms. Butler’s survey questionnaire provided misleading, distorted, and inaccurate
information to survey respondents (see Section VI.C); and

•
137.

Ms. Butler computation of consumer value in money terms is flawed (see Section VI.D).
In short, Ms. Butler’s comparison of the historical marketplace and a hypothetical

marketplace that would have arisen with “adequate” disclosures suffers from two glaring errors:
she has made no effort to investigate the actual historical marketplace for Whirlpool frontloading washers in Ohio, and she has made no effort to show what would have changed given
“adequate” communication of the requirement for biofilm-related use and care.

I hold the opinions expressed in this report to a reasonable degree of scientific and
economic certainty.

Timothy Bresnahan, Ph.D.
March 8, 2013
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
IN RE: WHIRLPOOL CORP.
FRONT-LOADING WASHER PRODUCTS
LIABILITY LITIGATION

Case No. 08-wp-65000

Judge: Christopher A. Boyko
Magistrate Judge: William H. Baughman, Jr.
Special Master: David R. Cohen

DECLARATION OF PAULA CALL IN SUPPORT OF MOTION FOR FINAL
APPROVAL OF CLASS ACTION SETTLEMENT

I, PAULA CALL, declare as follows:
1.

I submit this declaration to assist the Court in evaluating Plaintiffs’ Motion for

Final Approval of Class Action Settlement and Motion for an Award of Attorneys’ Fees and
Costs and for Class Representative Service Awards. I have personal knowledge of the facts
stated in this declaration and I can testify to them if so required.
2.

I am a named plaintiff in one of the cases included in the above-captioned MDL

to be resolved by this Settlement.
3.

I purchased a class washer during the class period and experienced the mold and

mildew odors and problems described in the lawsuits.
4.

Since joining this lawsuit and becoming a named plaintiff, I actively participated

in the litigation. I have responded to requests for productions of documents and responded to
H0056764.
1315278.1

1
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written interrogatories. I sat for a deposition. Throughout the course of this litigation, I remained
in touch with my attorneys who kept me updated on matters of importance in the lawsuits. I
spent significant time pursuing these claims and representing the class.
5.

I understand the terms of the Settlement currently before this Court and the

benefits it offers to Class Members. Given my active involvement in this litigation, I am able to
evaluate the Settlement in context. I believe the Settlement is fair and reasonable to all members
of the Class in light of the relief we sought, and the risks and delay of continued litigation, and
should be approved.
6.

The settlement agreement provides that we will seek incentive awards for the

named plaintiffs, including me, of up to $4,000.00, to be paid by Whirlpool, in addition to the
relief provided to the Class. Consistent with the retainer agreement I signed with my counsel, I
understand that the proposed $4,000.00 incentive award is subject approval of the Court, and is
not conditioned in any way on my approval (or potential disapproval) of the proposed
Settlement. I recommend approval of the Settlement regardless of whether the Court approves in
whole or part the proposed incentive award because I believe it is in the best interests of
members of the Class.
*

*

*

I declare under penalty of perjury that the foregoing is true and correct.

0
8
Date: ___________________

H0056764.
1315278.1

_______________________________
_______
_ ____________
Paula Call
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
IN RE: WHIRLPOOL CORP.
FRONT-LOADING WASHER PRODUCTS
LIABILITY LITIGATION

Case No. 08-wp-65000

Judge: Christopher A. Boyko
Magistrate Judge: William H. Baughman, Jr.
Special Master: David R. Cohen

DECLARATION OF TRACY CLOER IN SUPPORT OF MOTION FOR FINAL
APPROVAL OF CLASS ACTION SETTLEMENT

I, TRACY CLOER, declare as follows:
1.

I submit this declaration to assist the Court in evaluating Plaintiffs’ Motion for

Final Approval of Settlement and Motion for an Award of Attorneys’ Fees and Costs and for
Class Representative Service Awards. I have personal knowledge of the facts stated in this
declaration and I would be able to testify to these facts if so required.
2.

I am a resident of the State of Georgia.

3.

I am a named plaintiff in Tracy Cloer et al. v. Whirlpool Corp., case no. 1:09-cv-

11707 (D. Mass.), which is among the cases included in the above-captioned MDL and which
will be resolved by this Settlement.
4.

H0056747.
1315398.1

This is the first time I have ever been a plaintiff in a class action lawsuit.

1
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5.

In November 2005, my husband and I purchased a Whirlpool Front-Loading

washing machine, model no. GHW9400, serial no. CSS3030733. We paid $1,287 plus tax for the
washer.
6.

We experienced mold in the machine and odor on items washed in the machine

and contacted Whirlpool via email shortly thereafter. Whirlpool was unable to resolve our
concerns. Frustrated with Whirlpool’s responses, I contacted an attorney.
7.

As soon as I became a plaintiff in the Lawsuit I was required to collect numerous

documents, including all paperwork I had relating to my washing machine and copies of all
correspondence that my husband or I had with servicepersons and customer service
representatives concerning our washing machine. In mid-2010, I responded to written
interrogatories and produced documents in response to Whirlpool’s requests.
8.

On July 27, 2010, I traveled to Atlanta, Georgia where I was deposed by attorneys

for Whirlpool. The deposition lasted for nearly seven hours. Prior to this deposition, I had never
been deposed before. I spent significant time preparing for my deposition and meeting with my
attorneys.
9.

Although he is not a named plaintiff in the lawsuit, attorneys for Whirlpool also

deposed my husband Greg Cloer on August 26, 2010, in Atlanta. His deposition lasted nearly
eight hours, not including the time he spent preparing for the deposition.
10.

In late July 2010, my washing machine and home were inspected by two sets of

experts. My washing machine was fully torn apart, photographed, and swabbed. The inspection
lasted the better portion of a day.
11.

In October 2013 I traveled to Cleveland, Ohio to testify on behalf of the plaintiffs

in the Glazer trial. Although I am not a member of the Ohio Class, I felt that it was important to
share my story with the jury as additional evidence of the problems with the Class Washers.
Prior to the Glazer trial, I had never testified in court before. I was nervous and spent many hours
reviewing materials and preparing for my testimony. Even though he is not a plaintiff in the

H0056747.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
IN RE: WHIRLPOOL CORP.
FRONT-LOADING WASHER PRODUCTS
LIABILITY LITIGATION

Case No. 08-wp-65000

Judge: Christopher A. Boyko
Magistrate Judge: William H. Baughman, Jr.
Special Master: David R. Cohen

DECLARATION OF REBECCA NORDAN IN SUPPORT OF MOTION FOR FINAL
APPROVAL OF CLASS ACTION SETTLEMENT

I, REBECCA NORDAN, declare as follows:
1.

I submit this declaration to assist the Court in evaluating Plaintiffs’ Motion for

Final Approval of Class Action Settlement and Motion for an Award of Attorneys’ Fees and
Costs and for Class Representative Service Awards. I have personal knowledge of the facts
stated in this declaration and I can testify to them if so required.
2.

I am a named plaintiff in one of the cases included in the above-captioned MDL

to be resolved by this Settlement.
3.

I purchased a class washer during the class period and experienced the mold and

mildew odors and problems described in the lawsuits.
4.

Since joining this lawsuit and becoming a named plaintiff, I actively participated

in the litigation. I have responded to requests for productions of documents and responded to
H0056764.
1315278.1

1

Case: 1:08-wp-65000-CAB Doc #: 640-17 Filed: 08/25/16 50 of 76. PageID #: 46319

written interrogatories. I sat for a deposition. Throughout the course of this litigation, I remained
in touch with my attorneys who kept me updated on matters of importance in the lawsuits. I
spent significant time pursuing these claims and representing the class.
5.

I understand the terms of the Settlement currently before this Court and the

benefits it offers to Class Members. Given my active involvement in this litigation, I am able to
evaluate the Settlement in context. I believe the Settlement is fair and reasonable to all members
of the Class in light of the relief we sought, and the risks and delay of continued litigation, and
should be approved.
6.

The settlement agreement provides that we will seek incentive awards for the

named plaintiffs, including me, of up to $4,000.00, to be paid by Whirlpool, in addition to the
relief provided to the Class. Consistent with the retainer agreement I signed with my counsel, I
understand that the proposed $4,000.00 incentive award is subject approval of the Court, and is
not conditioned in any way on my approval (or potential disapproval) of the proposed
Settlement. I recommend approval of the Settlement regardless of whether the Court approves in
whole or part the proposed incentive award because I believe it is in the best interests of
members of the Class.
*

*

*

I declare under penalty of perjury that the foregoing is true and correct.

Date: _______________

________________________________
Rebecca Nordan
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
IN RE: WHIRLPOOL CORP.
FRONT-LOADING WASHER PRODUCTS
LIABILITY LITIGATION

Case No. 08-wp-65000

Judge: Christopher A. Boyko
Magistrate Judge: William H. Baughman, Jr.
Special Master: David R. Cohen

DECLARATION OF JENNIFER WAINWRIGHT IN SUPPORT OF MOTION FOR
FINAL APPROVAL OF CLASS ACTION SETTLEMENT

I, JENNIFER WAINWRIGHT, declare as follows:
1.

I submit this declaration to assist the Court in evaluating Plaintiffs’ Motion for

Final Approval of Class Action Settlement and Motion for an Award of Attorneys’ Fees and
Costs and for Class Representative Service Awards. I have personal knowledge of the facts
stated in this declaration and I can testify to them if so required.
2.

I was proposed to be a named plaintiff to be included in one of the cases in the

above-captioned MDL to be resolved by this Settlement.
3.

I purchased a class washer during the class period and experienced the mold and

mildew odors and problems described in the lawsuits.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
IN RE: WHIRLPOOL CORP.
FRONT-LOADING WASHER PRODUCTS
LIABILITY LITIGATION

Case No. 08-wp-65000

Judge: Christopher A. Boyko
Magistrate Judge: William H. Baughman, Jr.
Special Master: David R. Cohen

DECLARATION OF JANE WERMAN IN SUPPORT OF MOTION FOR FINAL
APPROVAL OF CLASS ACTION SETTLEMENT

I, JANE WERMAN, declare as follows:
1.

I submit this declaration to assist the Court in evaluating Plaintiffs’ Motion for

Final Approval of Class Action Settlement and Motion for an Award of Attorneys’ Fees and
Costs and for Class Representative Service Awards. I have personal knowledge of the facts
stated in this declaration and I can testify to them if so required.
2.

I am a named plaintiff in one of the cases included in the above-captioned MDL

to be resolved by this Settlement.
3.

I purchased a class washer during the class period and experienced the mold and

mildew odors and problems described in the lawsuits.
4.

Since joining this lawsuit and becoming a named plaintiff, I actively participated

in the litigation. I have responded to requests for productions of documents and responded to
H0056764.
1315278.1

1

Case: 1:08-wp-65000-CAB Doc #: 640-17 Filed: 08/25/16 76 of 76. PageID #: 46345

Case: 1:08-wp-65000-CAB Doc #: 640-18 Filed: 08/25/16 1 of 9. PageID #: 46346

EXHIBIT M

Case: 1:08-wp-65000-CAB Doc #: 640-18 Filed: 08/25/16 2 of 9. PageID #: 46347
Objections to Whirlpool/Kenmore/Maytag Settlement

Dkt
557
558

Objector(s)
Craig Williams
Georgianne Merbach

Objection(s)
Frivolous Lawsuit
Does not appear to be an objection.

Evidence of Class Membership?
Yes.
Yes.

559

Brad Nickels

Frivolous Lawsuit

Not a class member.
- Opted out
- No evidence of Class Membership

560
561

Does not appear to be an objection.
Does not appear to be an objection.

Yes.
Yes.

562

Erica Landstrom
Elizabeth Panikulam
George
Langdon Conaway

Yes.

563
564

Lauren Autry
Shirley Cencula

565

Carolyn Darden

Inadequate Compensation
- states that amount is inadequate "for what the buyers
have experienced;" does not ask for specific additional
compensation
Class is too narrow
Inadequate Compensation
- Requests a replacement washer as compensation
Frivolous Lawsuit

566

George Eynon

567

Bonnie Gordon

568

John Carlson

569

Lloydene & John
Griffitts

570

George Pogue

571
572

Andy Dang
Lois Brewster

Attorney Fees
- Suggests "limiting fees and expenses to under
$100,000 total."

Yes.
Yes.
Not a class member.
- Opted out
- No evidence of Class Membership
Not a class member.
- Opted out
- No evidence of Class Membership

Frivolous Lawsuit
Yes.
Inadequate Compensation
- Requests a full price buyback from Kenmore as
compensation
Inadequate Compensation
Yes.
- Notes that new Duet washer has similar mold issues
and that they have not been fixed;
- Suggests that $500 would be adequate if that amount
could fix the machine.
Attorney Fees
- Objects that fees are not proportional to settlement
amount
Inadequate Compensation
- Suggest a free replacement machine since their
washer still has mold.
Inadequate Compensation
- Believes offered compensation is not adequate and
suggests any of the following: providing a new
replacement washer, waiving the receipt requirement
for $500 reimbursement, providing no cost service
related to mold
Does not appear to be an objection.
Frivolous Lawsuit

1 of 8

Yes.

Yes.

Yes.
No.
- Does not support claim of
membership
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Objections to Whirlpool/Kenmore/Maytag Settlement

Dkt
575

Objector(s)
Philip & Sharon Ryan

578

Beth Paul

579

Cindy Hipschen

580

Susan Strebel

581

Barbara Kim

582

Lucy Shoals

Objection(s)
Inadequate Compensation
-Notes ongoing maintenance costs exceeded settlement
amount and were difficult to document; does not
suggest specific compensation.
Inadequate Compensation
- States that compensation is not enough; Wants a
replacement but no longer trusts Whirlpool and does
not want a replacement from them; does not ask for
specific additional compensation.
Inadequate Compensation
- Wants replacement washer;

Evidence of Class Membership?
Yes.

Yes.

Yes.

Attorney Fees
- States that "lawyers will get most of the money and us
little people will get the crumbs."
Yes.
Inadequate Compensation
- Suggests that owners should receive a new
replacement washer because "this has been a nuisance
and health hazard for 11 years."
Inadequate Compensation
Yes.
- Wants a new replacement washer or a repair that
would prevent mold
Inadequate Compensation
Yes.
- Wants the problem fixed or the washer replaced at no
cost;
Attorney Fees
- States that "The real winners are lawyers."
Inadequate Compensation
- Objects because since he has "no documentation of
service calls for this problem" he is only entitled to a
$50 payment; suggests that the documentation
requirement for $500 reimbursement is excessive

585

Marshall Kottke

586

Kathleen Watson
Parker

Inadequate Compensation
- Requests "a full replacement check" to compensate
for her mold-related problems;
- Believes "it is unjust that the customer is required to
send receipts for a period so long ago;" suggests that
documentation requirement is excessive

Yes.

587

Gary Zasada

Inadequate Compensation
- States that "[t]he settlement fails to create a
substantial monetary return for the class and directs
them to purchase machines from the same
manufacturer"

Yes.

588

Brenda Dominik

Attorney Fees
- States fee is not justified for the above reason.
Class is too narrow

2 of 8

Yes.

Not a class member.
- Ineligible washer
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Objections to Whirlpool/Kenmore/Maytag Settlement

Dkt
589

Objector(s)
Theresa Lark

591

John & Debra Catanesi Inadequate Compensation
Yes.
- Suggest Whirlpool pay for "the replacement cost of
the washer, plus applicable taxes and less any
appropriate depreciation, or pay the cost of any repair
to correct the design flaw in the machine."
Yes.
Mary K. Cunliffe
Inadequate Compensation
- Believes limitation of reimbursement for people who
"suffered with the bad odor problems… but have not
yet replaced the machine" is unjustified; Requests $500
towards replacement, repair, and maintenance;
- She has spent money on repairs but does "not have
the (many) receipts from all of these
purchase/expenses;" suggests documentation
requirement for $500 reimbursement is excessive

592

593

594

Objection(s)
Evidence of Class Membership?
Inadequate Compensation
Yes.
- Dissatisfied since she is "spending approximately $100
a year on Tide washing machine cleaning tablets" and
cannot afford to replace the machine; suggests
maintenance related to this issue should be covered.

Ray & Roberta Hough Attorney Fees
- Feel that "the attorney fees are way out of line;"
Further suggest that attorneys "should have to provide
each and every claimant with proof that their costs are
what they say they are."
Karen Houser
Inadequate Compensation
- Believes that "since there is a known problem… then
the machines should be replaced no matter what"; later
suggests compensation of $500 to anyone with mold
problems;
- States that "If there is another solution that can fix the
defective machines, then they should be fixed"

595

Tena Woods

Class is too narrow

596

Amii Gilmore

Inadequate Compensation
- States that many class members cannot afford to
replace their washers even at a discount and that bigbox retailers already offer more than 20% discounts on
the prices available to class members through the
settlement; suggests that Whirlpool be responsible for
full replacement cost;
- Notes that the suggested retention of tax records is 7
years, shorter than the period in which records for this
washer would have to be maintained to be repaid;
suggests documentation requirement for $500
reimbursement is excessive

3 of 8

No.
- Does not support claim of
membership

Yes.

Not a class member.
- Ineligible washer
No.
- Does not support claim of
membership
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Objections to Whirlpool/Kenmore/Maytag Settlement

Dkt
597

Objector(s)
Terrie Watts

Objection(s)
Evidence of Class Membership?
Inadequate Compensation
Yes.
- Unhappy that this would be "rewarding [Whirlpool]
for putting out a defective product" by requiring that
replacement washers be purchased from the given list;
Suggests Whirlpool be responsible for replacement
since 5-20% off a new washer would benefit Whirlpool
through increased sales

598

Sonia Hayles

Inadequate Compensation
Not a class member.
- States that the settlement is inadequate since "the
- Ineligible washer
washer doesn't clean clothes very well nor dry clothes";
suggests a refund.

599

Anne Tomerlin

Inadequate Compensation
-States that the compensation "doesn't do much for
[her]" and does not get her a new machine.

600

John, Joan McCallum

602

Anthony & Luanne
Durr

Not a class member.
- Ineligible washer

Attorney Fees
- Believes that "the ones benefitting from this suit are
the attorneys."
Inadequate Compensation
Yes.
- States that settlement does not compensate for years
of dealing with the consequences of the machine
including maintenance and smells and they cannot
afford to purchase a new washer even with the
discount; suggest that the least the company could do is
provide both a future replacement voucher and $50.
Inadequate Compensation
Yes.
- States that the machines "can't be fixed" and that the
$50 payment is "hardly enough money to purchase the
products that they want you to buy on a regular basis to
try and clean the machine"; states that a recall would fix
the problem if it were fixable but otherwise does not
suggest exact compensation
Inadequate Punishment to Whirlpool
- States disappointment that "such a HUGE
conglomeration such as Whirlpool Corp. can skate away
with such a minimal amount of responsibility for the
product they sold."

603

Edward Siegel on
Various (professional objector); discussed in brief.
behalf of Roger
Gilmore, James
Migliaccio, and Becky
Costello

Yes.

604

Maria & Roel Soza, Jr. Inadequate Compensation
- State that "considering the losses incurred by the
consumer… The proposed settlement fails"; suggest
replacement plus shipping and installation would be
more adequate

Yes.

605

Barbara Cochran

Yes.

Various (serial objector); discussed in brief.

4 of 8
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Objections to Whirlpool/Kenmore/Maytag Settlement

Dkt
606

Objector(s)
Ada Loesberg

Objection(s)
Inadequate Compensation
- States that service costs are not covered by this
settlement; and further that she paid "$2,800 for the
set and to replace it would probably cost more than
that now;" does not request specific additional
compensation;

Evidence of Class Membership?
Yes.

Health Issues
- States that her husband has had severe rash over his
body that makes him itch constantly to the point of
bleeding and that she "know[s] now in [her] heart it was
the bacteria from the washer"
607

Jeffrey Brown

Not a class member.
Inadequate Compensation & Attorney Fees
- States that attorneys "fail to represent [his] interests" - Opted out
based on the "paucity of the reward"; suggests that
- No evidence of Class Membership
attorney fees be paid "entirely in 5% rebates on Sears
merchandise, with two pages of paperwork per item
purchased."

608

Douglas & Andrea
Yingling

Frivolous Lawsuit

Yes.

Attorney Fees
- States that the "settlement appears that it was
concocted only for the purpose of litigation... while
serving to enrich the law offices that claim their
representation in this case is worth over $14,000,000"
609

Lynn Ann Kunert

Inadequate Compensation
- Does not want "a small rebate that would go towards
the same brand of washer"; wants Whirlpool to
compensate for the full price of the washer;
- Has spent money on new clothes and mattress pad in
addition to cleaning products but does not have
receipts; suggests that she be compensated for these
costs because documentation requirement for $500
reimbursement is excessive

Yes.

Attorney Fees
- States "I can't afford what the attorneys are charging."
610

Maria Metcalfe

Inadequate Compensation
- States that settlement is not enough for "years of
money and arduous time… spent trying to get [her]
clothes smelling fresh"

5 of 8

Yes.
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Objections to Whirlpool/Kenmore/Maytag Settlement

Dkt
611

Objector(s)
Rebecca Kathleen
Donnelly-Lasecki

Objection(s)
Evidence of Class Membership?
Inadequate Compensation
Yes.
- States that the "penalty should be more in line with
the length of time that [they] have had less than full
use of the machine's clothes-cleaning function;
-further states that manufacturer should be responsible
for future costs of repairs since she would have made
repairs in the past if she knew they would be
reimbursed; further states that the rebate offer is
"neither a benefit to consumers who have been saddled
with non-functioning or low-functioning machines, nor
is it a penalty to the manufacturer who produced these
machines"; suggests repairs be made at manufacturer's
cost;
Inadequate Punishment to Whirlpool
- States that the settlement is "not punitive enough"

612

Judy Black

Inadequate Compensation
Yes.
- States that she doesn't "want to buy anything from
Whirlpool" and that the settlement "doesn't make up
for all the years [her family has] had to wear moldy
clothes"; does not specify additional desired
compensation; would have saved receipts if she knew it
would be required for $500 reimbursement option

613

Viginia Cookson

Inadequate Compensation
-States that the settlement "does next to nothing for
those who bought and used the washer(s) and
dryer(s)"; suggests manufacturer voluntarily replace
units or refund consumers;

No.
- Does not support claim of
membership

Attorney Fees
- Notes that the "law firms involved make huge
amounts of money" without helping consumers
614

Stephen & Shirley
Dodd

Inadequate Compensation
Yes.
- State that the settlement does not compensate for
experiences related to wearing moldy clothes including
public embarrassment, social scorn, and personal mold
sensitivity; suggest compensation through "1) a voucher
for a new extra-large washer; 2) a voucher for a new
extra-large dryer; and 3) any reasonable Settlement."

615

Brian Myers

Class is too narrow

616

Mary Sue Vooris

617

Diane Urban

Not a class member.
- Ineligible washer
Inadequate Compensation
Not a class member.
- Notes that the offered compensation is not enough in - Opted Out
relation to the expense of "trying to detoxify [her]
laundry," in addition to noting the risk of her family's
exposure; States that she is owed a "machine that
cleans [her] families [sic] clothes not contaminates it"
Class is too narrow

Not a class member.
- Ineligible washer
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Objections to Whirlpool/Kenmore/Maytag Settlement

Dkt
618

Objector(s)
Rebecca Healey

619

Jerry & Margaret
Johnson

620

Delores Vaughn

621

Kristina Lebeda

Objection(s)
Evidence of Class Membership?
Inadequate Compensation
Yes.
- States that compensation is not enough for the time
and electricity spent to get stains out; does not suggest
other compensation
Inadequate Compensation
Yes.
- State that lack of compensation for warranty costs is
inadequate; suggest that same be offered;
- State that the IRS only requires 5 year retention of tax
records and that documentation related to their
expenses would date further back than that; suggest
they should be eligible for $500 reimbursement without
documentation
Inadequate Compensation
- States that "this small amount will not solve [her]
problem"; does not suggest specific compensation
Inadequate Compensation
-States that compensation is not fair; suggests "full
monetary value" to purchase a new washer;

Yes.

Yes.

Health Issues
- States that the compensation does not account for her
daughter's mold allergy and related issues
Yes.
States that she is objecting, but does not state any
objection.
Inadequate Compensation
Yes.
- States that settlement does not help or provide
compensation for costs of maintaining machine; further
states that she was not aware she could potentially
receive compensation for purchasing a replacement
washer prior to December 2015; suggests manufacturer
provide replacement washer or $500 to have washer
replaced or repaired; would have saved receipts if she
knew it would be a requirement for $500
reimbursement
- States that settlement should compensate for
daughter's related health issues

622

Nancy Ray

623

Kim Newman

624

Duplicate of Dkt 603
Edward Siegel on
behalf of Roger
Gilmore, James
Migliaccio, and Becky
Costello

Yes.

625

Odete Gomes

Class is too narrow.

Not a class member.
- Ineligible washer

Willie & Yolanda
Murphy

Replacement Deadline
- Asks to be given $500 option towards the purchase of
a washer purchased on 7/1/2016
Inadequate Compensation
Yes.
- Ask that a new replacement washer be offered;
-Note that they have had health issues since the
purchase of their washer which the settlement does not
adequately address

626

7 of 8

Case: 1:08-wp-65000-CAB Doc #: 640-18 Filed: 08/25/16 9 of 9. PageID #: 46354
Objections to Whirlpool/Kenmore/Maytag Settlement

Dkt
627

Objector(s)
Thomas Sorrentino

628
629

Robert Simons
Susan Demers

631

Susan Capuano

632

Bryce Nesbitt

633

Pamela Van Kirk

634

Marilyn Boyle

Objection(s)
Replacement Deadline
- States that if consumers knew of the December 31,
2015 deadline for $500 compensation more would have
taken advantage
Inadequate Compensation
- Suggests all Class members should receive a new
washer
Frivolous Lawsuit
Inadequate Compensation
- states that $500 would help her fix the mold problem
inadequate compensation
- states that Class should be eligible for $500 even if
they did not replace washer within 5 years;
- settlement should compensate for personal injuries
and emotional distress
Class is too narrow

Evidence of Class Membership?
Maybe.
- says documents are available upon
request

Yes.
Yes.

Not a class member.
- Ineligible washer

Not a class member.
- Ineligible washer

Attorney Fees
-Suggests settlement is "partial" and says attorneys
should receive partial fees
Inadequate Compensation
Yes.
- States that her "time, effort, and exposure to mold
must also be taken into consideration"; does not
request specific compensation
Inadequate Compensation
Yes.
- States that she is disappointed and that manufacturers
should offer more; does not specify desired
compensation;
- States that health hazards were presented by mold
and not addressed
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Settlement in FrontLoader Mold Case to
Benefit Owners
Whirlpool and Sears reach settlement in several
class-action lawsuits
By Kimberly Janeway
June 24, 2016

Complaints about funky, smelly mold in front-loading washers started
out as online chatter years ago and wound up in the courts, with a
preliminary settlement reached with Whirlpool and Sears in several
class-action lawsuits involving 5.6 million Whirlpool, Maytag, and
Kenmore front-loaders made by Whirlpool. The parties eventually came
to an agreement and now members of the class have until midOctober to collect a rebate or refund.
If you have a front-loader from those brands that was made between
2001 and 2010, you may be entitled to some cash. A full list of the
affected machines can be found on the website
washersettlement.com. You can also call 1-844-824-5781 for
information. Note that LG has also reached a settlement, involving up
to 800,000 front-loaders bought in the U.S. between 2002 and 2006.
The Whirlpool lawsuits claimed that the front-loading washers did not
adequately clean themselves of laundry residue, and resulted in mold
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or mildew buildup, bad odors, and ruined laundry. Owners of these
funky front-loaders may qualify for $50, or a cash rebate of 20 percent
off the purchase of a new washer or dryer. If your washer is on the list
but you haven't had mold or odor problems, you can get 5 percent
rebate on a new washer, dryer, or laundry pair. Even if you no longer
have your washer receipt, the model and serial number is enough,
says Jonathan Selbin, court-appointed lead class counsel and a
partner at Lieff, Cabraser, Heimann & Bernstein, LLP.
Or you could be reimbursed for up to $500 in expenses you incurred
for repairs or replacing your washer due to mold or odors. But to claim
the $500, you’ll need proof of your expenses.
A spokesman for Whirlpool said that the washers covered in the
settlement have long been off the market. She confirmed that the
company began notifying affected consumers this month. Call
Whirlpool at 1-866-698-2538 if you have questions.
Claims must be submitted online or postmarked by October 11, 2016.
Owners can also object to or opt out of the settlement but no one will
collect until the judge gives final approval. For more information see the
washer settlement website and if you have questions email me at
kjaneway@consumer.org.

© 2006 - 2016 Consumer Reports

Settlement in Front-Loader Mold Case - Consumer Reports

nbcnews.com
Page 1 of 3
Case: 1:08-wp-65000-CAB Doc #: 640-19 Filed: 08/25/16 4 of 9. PageID #: 46358

BUSINESS AUG 8 2016, 12:33 PM ET

Front-Loader Odor: Stinky Washer Class Action Lawsuit
Finally Settled
by HERB WEISBAUM

Front-loading washing machines are popular among customers who want to "go green" by using less
water than a traditional top-loader. However, in a recent class action lawsuit, some people said their
Whirlpool, Maytag, and Kenmore washing machines were a little too "green" — with foul-smelling
mold building up after every cycle.
Sears customers who purchased the front-loaders first filed the lawsuit in 2006, citing moldy front
gaskets and a mildew smell so intense it spoiled freshly laundered clothes and pervaded other parts
of consumers' homes.
The suit claimed that this was the result of a
defective design: The washers failed to selfclean, which allowed bacteria and mold to grow;
and Whirlpool and Sears failed to adequately
warn buyers about the issue and the ways to try
to deal with it.
"We believe the evidence shows that they knew
they had a problem before they ever rolled out
the first machines and they didn't adequately
resolve it," said Jonathan Selbin, whose New York law firm was the court-appointed lead counsel on
this case.
After a nine-year legal spin cycle, the lawsuit was finally settled this April, and notices were just sent
out to almost 5.5 million people to advise that they may be eligible for a refund or rebate.
Neither Whirlpool (which made all of the machines covered in the lawsuit) nor Sears admitted to any
problem with their washers as part of this settlement.
Kristine Sherman with Whirlpool communications told NBC News in a statement, "The company
chose to settle to allow us to remove the continued distraction and expense of litigation. The washers
included in the settlement were made during the 2000s, and only a small percentage of consumers ─
less than 4 percent ─ ever had a complaint about their washers. Whirlpool feels strongly that this
type of litigation is not good for consumers and distracts U.S. manufacturers, like Whirlpool, from
providing consumers with innovative, energy-efficient products."
Read More: Supreme Court Sniffs at Smelly Washer Case
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Howard Riefs, director of corporate communications for Sears Holdings, sent NBC News this
statement, "Only a small percentage of Sears members and customers ever had a complaint about
their washers. Nonetheless, Sears, which was defended by Whirlpool in the case, settled to avoid
the continued distraction and expense of litigation. Sears is confident that these washers, which were
made during the 2000s, perform well and provide a good value to members and customers."
If you bought a front-loading Whirlpool, Maytag or Kenmore washer manufactured between 2001 and
2010 that's on the settlement list, you may qualify for a cash payment or a rebate on a future
purchase.
Under the settlement:
• Customers who had a mold or odor problem within five years of purchase can claim $50 cash or a
20 percent cash rebate on the best-negotiated retail purchase price of certain washers or dryers
made by Whirlpool.
• Those who did not have a mold problem within five years can still receive a cash rebate of five
percent off their next purchase of a washer, dryer or laundry pair.
• Anyone who paid to have a moldy machine repaired within the first five years of purchase is entitled
to reimbursement of those documented expenses, up to $500.
"I think it's a terrific settlement," Selbin told NBC News. "We are very pleased with the result. We're
happy that the manufacturers decided to take care of the problem at long last."
The deadline for filing a claim is October 11, 2016. No money will go out until the judge gives final
approval to the settlement. That "fairness hearing" is scheduled for September 7.
Read More: Is Your Washing Machine Growing Hidden Mold?

So What Was All the Stink About?
For years, Sears and Whirlpool told consumers they could prevent mold growth by doing a regular
cleaning cycle, wiping the door gasket and glass after every load, and keeping the door ajar between
loads. But many people who did this said it didn't work — and complained loudly on social media.
"The defect was in the crevices in back of the tub where water would splash, but there wasn't
enough water to clean it out. Water and dirt and soap would get up into those crevices and there was
no process that would adequately clean them out," attorney Selbin said.
Selbin told NBC News that the design problem was eliminated about five years ago when Whirlpool
replaced the creviced surface at the back of the tub with a smooth one, similar to what was sold in
Europe.

Another Settlement Just Announced
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Notice of a proposed settlement of a much smaller class action case involving LG front-loaders was
just posted last month. LG denies the claim that certain models had an "undisclosed propensity" to
develop mold that created an odor problem.
The settlement includes LG washers purchased between 2002 and 2006. As many as 800,000
washers are covered under the settlement, according to Consumer Reports.
Consumers who experienced a mold or related odor issue can claim a $35 cash payment or $105
rebate certificate redeemable after the purchase of a new LG washer. The deadline for filing a claim
is October 10, 2016.
Read More: Man Gets Head Stuck in Washing Machine

Is a Front-Loader the Way to Go?
The mold issue may not be limited be to the washers covered by these two settlements.
We found recent posts on the Consumer Reports website from people who have front-loaders made
by other well-known manufacturers who say they are having similar issues with mold and odor.
Because of what appears to be an ongoing problem with front-loaders, some people are choosing to
buy high-efficiency (HE) top-loaders rather than front-loaders. Consumer Reports offers
recommendations on its site for a number of HE top-loaders, (ratings available to subscribers) even
though in their tests, these top-loaders don't achieve the same level of performance as front-loaders.
Herb Weisbaum is The ConsumerMan. Follow him on Facebook and Twitter or visit The
ConsumerMan website.
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Whirlpool Settlement News Coverage

Outlet/Publication

Date

Top Class Actions

06/16/16 12:28

KGUN9

06/20/16 11:22

ABC15 Arizona

06/20/16 12:22

NewsChannel5.com

06/20/16 12:22

10News

06/20/16 13:22

41 Action News

06/20/16 13:22

WPTV NewsChannel 5

06/20/16 13:22

ABC Action News

06/20/16 13:22

WXYZ.COM

06/20/16 13:22

KTNV ABC Channel 13

06/20/16 13:22

The Denver Channel

06/20/16 13:22

Kivi Tv

06/20/16 13:22

KMTV

06/20/16 13:22

NBC26

06/20/16 13:22

The CW Tucson

06/20/16 13:22

10News

06/20/16 13:22

FOX 4 Now

06/20/16 13:22

Turnto23.com

06/20/16 13:22

KTTS 94.7 FM

06/20/16 13:22

106.7 The River

06/20/16 13:22

WCPO

06/20/16 13:22

TheIndyChannel.com

06/20/16 13:22

Newsnet5.com

06/20/16 14:22

106.3 The Groove

06/20/16 14:22

106.3 The Groove

06/20/16 14:22

WKBW

06/22/16 05:07

WFLX Fox 29-TV

06/22/16 05:38

WFLX Fox 29-TV

06/22/16 06:08

FOX 47 News

06/23/16 10:38

Consumer Reports

06/24/16 08:41

WATE-TV

06/26/16 14:22

WSPA.com

06/27/16 03:58
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Whirlpool Settlement News Coverage

Outlet/Publication

Date

NBC4i.com

06/27/16 06:17

WDTN

06/27/16 06:28

WTNH.com

06/27/16 07:02

WSYX - ABC6 On Your
Side

06/27/16 08:17

WSYX - ABC6 On Your
Side

06/27/16 08:17

WTTE FOX 28

06/27/16 08:17

WBTW-TV

06/27/16 11:25

AL.com

06/27/16 12:24

The Epoch Times

06/27/16 12:39

WYFF 4.com

06/27/16 13:32

WJHL.com

06/27/16 14:29

News 4 San Antonio

06/27/16 16:36

WCVB.com

06/28/16 12:36

WPTZ.com

06/28/16 13:23

WPBF.TV 25

06/28/16 13:23

WBALTV.com

06/28/16 13:23

WLKY.com

06/28/16 13:23

WMTW.com

06/28/16 15:37

ABC7 Eyewitness News

06/28/16 16:41

KWQC-TV6 News

06/29/16 04:31

WBFJ.FM

06/30/16 10:06

Manteca Bulletin

07/09/16 00:35

KFVS 12

07/12/16 04:26

WTOC.com

07/12/16 06:41

WTVM.com

07/12/16 06:42

WAVE 3 News

07/12/16 06:42

WFXG FOX 54

07/12/16 06:45

Live5News.com

07/12/16 06:57

KAIT ABC-8

07/12/16 07:02

WSFA 12 News

07/12/16 07:03

WMBF News

07/12/16 07:03
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Outlet/Publication

Date

WDAM - Channel 7

07/12/16 07:03

WALB.com

07/12/16 07:12

KCTV 5

07/12/16 08:51

AZFamily.com

07/12/16 08:59

CBS46 News

07/12/16 08:59

Western Mass News

07/12/16 08:59

FOX Carolina - WHNS
21

07/12/16 09:01

KMOV.com

07/12/16 09:03

CBS 5 AZ KPHO

07/12/16 09:05

Fox10tv.com

07/12/16 09:05

WSMV Channel 4

07/12/16 09:08

WFSB Channel 3

07/12/16 09:09

WNEM TV 5

07/12/16 09:09

KPTV FOX 12

07/12/16 09:09

FOX5Vegas.com

07/12/16 09:10

KLTV 7 News

07/12/16 11:45

WBRC.com

07/12/16 12:47

KSLA News 12

07/12/16 12:51

Mississippi News Now

07/12/16 12:53

FOX19-WXIX TV

07/12/16 12:53

WWBT-TV

07/12/16 12:53

14 News

07/12/16 12:53

WVUE New Orleans

07/12/16 12:53

Tucson News Now

07/12/16 12:54

WAFF 48 News

07/12/16 12:54

KPLC 7 News

07/12/16 12:54

NewsWest 9

07/12/16 12:57

KXXV-TV ABC

07/12/16 13:36

WAFB.com

07/12/16 13:37

WECT TV6

07/12/16 13:47

WLOX-TV

07/12/16 14:18
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Outlet/Publication

Date

KAUZ-TV: NewsChannel
6 Now

07/12/16 14:18

WBTV 3 News

07/12/16 14:18

NewsChannel 10

07/12/16 14:19

Hawaii News Now

07/12/16 14:19

Cleveland 19 News

07/12/16 14:19

KAUZ-TV: Newschannel
6 Now

07/12/16 14:19

WTOL.com

07/12/16 14:20

KSWO-TV 7

07/12/16 14:20

WIS News 10

07/12/16 14:40

WMC Action News 5

07/12/16 15:23

WMC Action News 5

07/12/16 15:27

KTRE ABC-9

07/12/16 18:25

The Penny Hoarder

07/13/16 08:01

WSAW

07/19/16 12:42

FOX19-WXIX TV

07/19/16 18:02

WTOL.com

07/19/16 19:29

HometownLife.com

08/02/16 15:03

NBCNEWS.com

08/08/16 09:56

WCPO

08/09/16 14:32

Digital Trends

08/09/16 14:44

Yahoo! Sports

08/09/16 14:59

10News

08/09/16 15:20

Yahoo! Finance

08/09/16 15:32

AL.com

08/12/16 13:44

Argus Leader

08/14/16 15:14

Mississippi News Now

08/14/16 23:21

WALB.com

08/15/16 08:19

Page 4 of 4
1316119.1

