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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
TIMOTHY NELLIS, JANEL DRANES
LUCY SOUSA, DAVID CASTILLO,
and EDWARD CAMARENA on behalf
of themselves and all other similarly
situated,
Plaintiffs,
v.

)
)
)
)
)
)
)
)
VIVID SEATS LLC, a Delaware
)
)
Corporation,
Defendant. )

Case No. 1:20-cv-02486
Judge Robert M. Dow Jr.

PLAINTIFFS’ UNOPPOSED MOTION
FOR PRELIMINARY APPROVAL OF SETTLEMENT
Plaintiffs Timothy Nellis, Janel Dranes, Lucy Sousa, David Castillo, and Edward
Camarena (collectively “Plaintiffs”) respectfully move this Court for an order preliminarily
approving the attached Settlement Agreement (Exhibit A) that has been reached with the
Defendant Vivid Seats LLC (“Defendant” or “Vivid Seats”). Defendant does not oppose this
motion and supports the entry of the attached order (Exhibit B), which would preliminarily
approve the Settlement Agreement and order that proper notice be disseminated to the Class. For
the reasons stated in the accompanying memorandum, Plaintiffs respectfully request that this Court
enter the order attached hereto as Exhibit B, preliminarily approving the mutually bargained, arms’
length settlement and permitting notice to be disseminated to the Class.
DATED: March 9, 2021

Respectfully Submitted
s/ Nicholas A. Coulson
Steven D. Liddle
Nicholas A. Coulson
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LIDDLE & DUBIN, P.C.
975 E. Jefferson Avenue
Detroit, Michigan 48207
sliddle@ldclassaction.com
ncoulson@ldclassaction.com
Tel: 313-392-0015
Fax: 313-392-0025
Attorneys for Plaintiffs and the Putative
Class

2

Case: 1:20-cv-02486 Document #: 46 Filed: 03/11/21 Page 3 of 38 PageID #:309

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
TIMOTHY NELLIS, JANEL DRANES
LUCY SOUSA, DAVID CASTILLO,
and EDWARD CAMARENA on behalf
of themselves and all other similarly
situated,
Plaintiffs,
v.

)
)
)
)
)
)
)
)
VIVID SEATS LLC, a Delaware
)
)
Corporation,
Defendant. )

Case No. 1:20-cv-02486
Judge Robert M. Dow Jr.

MEMORANDUM IN SUPPORT OF PLAINTIFFS’
UNOPPOSED MOTION FOR PRELIMINARY APPROVAL OF SETTLEMENT

Case: 1:20-cv-02486 Document #: 46 Filed: 03/11/21 Page 4 of 38 PageID #:310

TABLE OF CONTENTS
TABLE OF AUTHORITIES ..................................................................................................... iii
PRELIMINARY STATEMENT ................................................................................................. 1
FACTUAL BACKGROUND ...................................................................................................... 1
I.

INTRODUCTION ........................................................................................................... 1

II.

SUMMARY OF LITIGATION, INVESTIGATION, AND SETTLEMENT.................... 3

III.

THE PROPOSED SETTLEMENT AGREEMENT ......................................................... 5
A.

The Class to Be Certified for Settlement Purposes................................................ 5

B.

Monetary Relief ................................................................................................... 6
1.

Distribution and Administration of the Settlement Fund ........................... 6

2.

Amount of Payments to Class Members ................................................... 7

C.

Non-Monetary and Injunctive Relief .................................................................... 8

D.

Dissemination of Notice to the Class .................................................................... 9

E.

Service Awards to Class Representatives and Attorneys’ Fees and Expenses ..... 12

F.

Release Provisions ............................................................................................. 12

G.

Opt-Out Procedures and Opportunity of Class Members to Object ..................... 12

LEGAL STANDARD ............................................................................................................... 13
ARGUMENT ............................................................................................................................ 14
I.

THE PROPOSED SETTLEMENT AGREEMENT SATISFIES THE PREREQUISITES
FOR PRELIMINARY APPROVAL .............................................................................. 14
A.

Strength of Plaintiffs’ Case Compared to Settlement Value ................................ 14

B.

The Complexity, Length, and Expense of Further Litigation .............................. 16

C.

Opposition to the Settlement and Reaction of Class Members to Settlement
Agreement ......................................................................................................... 18

i

Case: 1:20-cv-02486 Document #: 46 Filed: 03/11/21 Page 5 of 38 PageID #:311

II.

III.

D.

Opinion of Competent Class Counsel ................................................................. 18

E.

Amount of Discovery and Stage of Proceedings ................................................. 19

THE COURT WILL LIKELY CERTIFY THE SETTLEMENT CLASS AS IT
SATISFIES ALL PREREQUISITES FOR CLASS CERTIFICATION.......................... 20
A.

The Numerosity Element is Satisfied, as the Settlement Class of Hundreds of
Thousands is so Numerous that Joinder of All Settlement Class Members Would
Be Exceedingly Impractical ............................................................................... 21

B.

The Commonality Element is Satisfied, as Questions of Law and Fact are
Overwhelmingly Common to Members of the Settlement Class ......................... 21

C.

The Typicality Element is Satisfied as Plaintiffs’ Claims or Defenses are Typical
of That of the Class ............................................................................................ 23

D.

Plaintiffs Satisfy the Adequacy Element as They Will Fairly and Adequately
Protect the Interests of the Settlement Class ....................................................... 23

E.

The Predominance Requirement of Rule 23(b)(3) is Satisfied............................. 25

F.

The Superiority Requirement of Rule 23(b)(3) is Satisfied as Class Action is
Superior to Other Available Methods of Adjudicating the Controversy .............. 26

THE PROPOSED FORM AND METHOD OF NOTICE IS THE BEST NOTICE
PRACTICABLE AND SHOULD BE APPROVED ....................................................... 28

CONCLUSION ......................................................................................................................... 29

ii

Case: 1:20-cv-02486 Document #: 46 Filed: 03/11/21 Page 6 of 38 PageID #:312

Cases

TABLE OF AUTHORITIES

Abante Rooter & Plumbing, Inc. v. Oh Ins. Agency, 2019 U.S. Dist. LEXIS 96532, 2019 WL
2366475 (N.D. Ill. May 29, 2019) ............................................................................................ 13
Alliance to End Repression v. City of Chicago, 561 F.Supp. 537 (N.D.Ill.1982) ....................... 18
Am. Int’l Group, Inc. v. ACE INA Holdings, Inc., 2011 U.S. Dist. LEXIS 84219, 2011 WL
3290302 (July 26, 2011) ........................................................................................................... 19
Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 117 S. Ct. 2231,
138 L. Ed. 2d 689 (1997) .................................................................................................... 26, 27
Beaton v. SpeedyPC Software, 907 F.3d 1018 (7th Cir. 2018) .................................................. 26
Bell v. PNC Bank, N.A., 800 F.3d 360 (7th Cir. 2015) ....................................................... 22, 26
Burnett v. Conseco Life Ins. Co., No. 1:18-cv-00200-JPH-DML, 2020 U.S. Dist. LEXIS 129282,
(S.D. Ind. July 22, 2020) .................................................................................................... 14, 18
Carnegie v. Household Int’l, Inc., 376 F.3d 656 (7th Cir. 2004) ............................................... 22
Chapman v. Wagener Equities, Inc., 747 F.3d 489 (7th Cir. 2014) ........................................... 21
Coss v. Playtex Prods., LLC, 2009 U.S. Dist. LEXIS 42933, 2009 WL 1455358 (N.D. Ill. May
21, 2009) .................................................................................................................................. 17
Gautreaux v. Pierce, 690 F.2d 616 (7th Cir. 1982) ............................................................. 14, 18
Gillespie v. Equifax Info. Servs., LLC, 2009 U.S. Dist. LEXIS 131242
(N.D. Ill. December 18, 2009) .................................................................................................. 18
In re AT&T Mobility Wireless Data Servs. Sales Litig., 270 F.R.D. 330 (N.D. Ill. 2010) .... 19, 20
In re General Motors Corp. Engine Interchange Litig., 594 F.2d 1106 (7th Cir. 2006) ............. 14
In re NCAA Student-Athlete Concussion Injury Litig., 332 F.R.D. 202
(N.D. Ill. August 12, 2019) ....................................................................................................... 21
Isby v. Bayh, 75 F.3d 1191 (7th Cir. 1996) ......................................................................... 16, 18
Jamie S. v. Milwaukee Pub. Sch., 668 F.3d 481 (7th Cir. 2012) ................................................ 20
Kaufman v. Am. Express Travel Related Servs. Co., 264 F.R.D. 438 (N.D. Ill. 2009) ............... 19

iii

Case: 1:20-cv-02486 Document #: 46 Filed: 03/11/21 Page 7 of 38 PageID #:313

Lacy v. Cook County, 897 F.3d 847 (7th Cir. 2018) .................................................................. 23
Mangone v. First USA Bank, 206 F.R.D. 222 (S.D. Ill.2001) .................................................... 18
Mullane v. Central Hanover Trust, 339 U.S. 306 (1950) .................................................... 28, 29
Phillips v. Sheriff of Cook Cty., 828 F.3d 541 (7th Cir. 2016) ................................................... 22
Pruitt v. City of Chi., 472 F.3d 925 (7th Cir. 2007) ................................................................... 21
Retired Chi. Police Ass'n v. City of Chi., 7 F.3d 584 (7th Cir. 1993) ......................................... 23
Reynolds v. Beneficial Nat'l Bank, 288 F.3d 277 (7th Cir. 2002) ......................................... 13, 15
Rosario v. Livaditis, 963 F.2d 1013 (7th Cir. 1992) .................................................................. 24
Synfuel Techs., Inc. v. DHL Express (USA), Inc., 463 F.3d 646 (7th Cir. 2006) .................. 14, 15
Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011) ................................................ 21, 22, 23
Wong v. Accretive Health, Inc., 773 F.3d 859 (7th Cir. 2014) ............................................. 13, 14
Wright v. Nationstar Mortg. LLC, No. 14 C 10457, 2016 U.S. Dist. LEXIS 115729
(N.D. Ill. Aug. 29, 2016) .......................................................................................................... 27

Rules
Fed. R. Civ. P. 23 .............................................................................................................. passim
Fed. R. Civ. P. 23(a) ..................................................................................................... 21, 24, 25
Fed. R. Civ. P. 23(a)(2) ............................................................................................................ 21
Fed. R. Civ. P. 23(a)(4) ............................................................................................................ 24
Fed. R. Civ. P. 23(b) ................................................................................................................ 21
Fed. R. Civ. P. 23(b)(3) .......................................................................................... 21, 25, 26, 27
Fed. R. Civ. P. 23(c)(2) ............................................................................................................. 28
Fed. R. Civ. P. 23(c)(2)(B) ....................................................................................................... 28
Fed. R. Civ. P. 23(e) ........................................................................................................... 13, 14
iv

Case: 1:20-cv-02486 Document #: 46 Filed: 03/11/21 Page 8 of 38 PageID #:314

Fed. R. Civ. P. 23(e)(A) ............................................................................................................. 1
Fed. R. Civ. P. 23(e)(B)............................................................................................................... 1
Fed. R. Civ. P. 23(e)(1)(B) ........................................................................................... 13, 14, 20
Fed. R. Civ. P. 23(e)(2) ........................................................................................................ 1, 13
Fed. R. Civ. P. 23(g)(1)(C) ................................................................................................. 24, 25
Other Authorities
Newberg on Class Actions ("Newberg") § 11.25 (4th ed. 2002) .......................................... 14, 24

v

Case: 1:20-cv-02486 Document #: 46 Filed: 03/11/21 Page 9 of 38 PageID #:315

PRELIMINARY STATEMENT
Plaintiffs respectfully move this Court for an order pursuant to Fed. R. Civ. P. 23(e)(A)–
(B) preliminarily approving the attached Settlement Agreement that has been reached between
Plaintiffs and the Defendant Vivid Seats. (Exhibit A, “Settlement Agreement”). 1 Defendant does
not oppose this motion and supports entry of the attached order (Exhibit B “Preliminary Approval
Order”). The proposed Preliminary Approval Order would preliminarily and conditionally: (1)
approve the parties’ Class Action Settlement Agreement and the corresponding settlement
documents; (2) certify the Class for settlement purposes; (3) appoint Class Counsel; (4) appoint
Class Representatives; (5) define the Class that is entitled to receive benefits under the Settlement
Agreement and be bound by the Release; (6) approve the form, manner, and means of the proposed
Class Notice; (7) approve the timeline and procedures set for Class Members to opt-out or object
to the Settlement in advance of a Final Fairness Hearing pursuant to Fed. R. Civ. P. R. 23(e)(2);
and (8) set a date for a Final Settlement Fairness Hearing to be held before this Court.
For the following reasons, Plaintiffs respectfully request that the Court grant this
unopposed motion and enter the Preliminary Approval Order, so that notice of the agreement may
be disseminated to the Class.
FACTUAL BACKGROUND
I.

INTRODUCTION
This class action was brought on April 23, 2020 on behalf of a class of consumers who

purchased tickets through Vivid Seats’ online ticket exchange but subsequently did not receive
refunds, particularly after events across North America were cancelled on a massive scale in the

1

Unless stated otherwise, all capitalized terms used herein are intended to have the same meaning
as defined in the Settlement Agreement.
1
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wake of the Covid-19 pandemic. ([Doc No. 1]). Plaintiffs raised claims for breach of contract,
breach of implied contract, breach of express warranty, conversion, unjust enrichment, negligent
misrepresentation, and numerous state consumer statutes for Defendant’s alleged failure to provide
contractually guaranteed refunds. Plaintiffs filed an Amended Complaint on March 8, 2021. ([Doc
No. 45]).
In the face of extraordinarily complex and costly litigation, and despite their fervent
contentions regarding the merits of their respective legal positions, the parties met in good faith to
discuss opportunities for settlement.

Following extensive adversarial and arms’ length

negotiations, the parties reached a settlement agreement that is in the best interests of the proposed
Settlement Class and confers substantial monetary benefits and injunctive relief to the proposed
Settlement Class. Under the proposed Settlement, Defendant will pay $7.5 Million into a common
fund from which class members who purchased tickets to events that were cancelled may make
claims for payment. Defendant will also provide highly beneficial injunctive relief, including a
universal extension of existing, non-expired Credits held by all Settlement Class Members through
December 31, 2022 and a protocol for receiving a choice of cash or vouchers upon the cancellation
of any postponed or rescheduled event. In exchange for this relief, Defendant will obtain a release
of the relevant claims from the proposed Class.
Absent this Settlement, this litigation would be hotly litigated, extraordinarily costly, timeconsuming, and ultimately reduce the likelihood that a mutually beneficial resolution could be
reached moving forward. There are numerous disputed legal issues that, if Defendant were
successful on the merits, threatened to result in no recovery for Plaintiffs or the Class, including
most prominently Defendant’s intent to file a motion to compel arbitration of Plaintiffs’ claims on
an individual, non-class basis. Perhaps more significantly, delaying relief to the Class would only

2
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exacerbate the ongoing harm alleged in the Amended Complaint. Accordingly, this Settlement
Agreement clearly provides outstanding benefits to Plaintiffs and the Class and is the result of
good faith negotiations that represent the best interest of the parties.
For the following reasons, this Court should preliminarily approve the proposed Settlement
Agreement and enter the order attached hereto as Exhibit B.
II.

SUMMARY OF LITIGATION, INVESTIGATION, AND SETTLEMENT
Plaintiffs’ Counsel at Liddle & Dubin, P.C. (“L&D”) expended significant time and

resources investigating and developing the claims raised against Defendant Vivid Seats.
(Declaration of Nicholas A. Coulson ISO Plaintiffs’ Motion for Preliminary Approval (“Coulson
Decl.”) ¶¶ 4, 10). That thorough investigation revealed fundamental gaps in the refund practices
of numerous online ticket resale companies, several of whom have allegedly failed to provide
100% guaranteed refunds to customers in the event of mass cancellations related to the Covid-19
pandemic despite clear, unambiguous, and well-advertised promises to do so. (See Id. ¶ 4).
Essentially, because online secondary ticket market companies pay the seller immediately
following the delivery of tickets, the Plaintiffs allege that the companies have not taken appropriate
measures to ensure that adequate reserve funds are available to honor their 100% refund guarantees
in the event of widespread event cancellations. Many customers were provided only with vouchers
in lieu of cash refunds. As a result of Class Counsel’s investigation into not only Vivid Seats, but
also the market-wide issues in this industry, Liddle & Dubin, P.C. has initiated similar litigation
against a number of participants in the online ticket resale market. 2

2

In addition to this matter against Vivid Seats, Plaintiffs’ Counsel has investigated and taken action
on behalf of consumers in McMillan v. StubHub, Inc., et al, (originally, C.A. No. 3:20-00319
(W.D. Wis.), now Case No. 4:20-cv-06392-HSG (N.D. Cal)), and Trader v. Seatgeek, Inc., C.A.
No. 1:20-03248. Both of these matters remain pending.
3
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While Defendant maintains that it is not liable for damages resulting from these alleged
failures to pay out refunds, Vivid Seats has agreed to a resolution that Plaintiffs believe is
undoubtedly in the best interests of the Class. This proposed Settlement Agreement ensures that
consumers across North America will receive substantial and usable value and benefits from the
multitude of ticket purchases that were undermined by the mass closures that occurred in the wake
of the ongoing Covid-19 Pandemic.
Vivid Seats was, and remains, fully prepared to file a motion to compel arbitration on an
individual, non-class basis and to dismiss this action pursuant to the terms of use to which Vivid
Seats contends Plaintiffs agreed when they allegedly purchased tickets through Vivid Seats’
marketplace. (Settlement Agreement, pg. 2). However, prior to the deadline for the filing of Vivid
Seats’ motion to compel arbitration and with an express reservation of the right by Vivid Seats to
move to compel arbitration if and when necessary, the parties began to discuss the possibility of
settlement. (Id.)
On November 18, 2020, the parties engaged in a day-long mediation with the assistance of
the Hon. Wayne R. Andersen (Ret.) of JAMS. (Settlement Agreement, pg. 3). The parties did not
reach the terms of a settlement on that day, and instead continued to conduct arms’ length
negotiations through Judge Andersen in November and December of 2020, ultimately resulting in
a preliminary agreement on the material terms of a class settlement of this action, subject to
negotiating the remaining settlement terms and negotiating a definitive written settlement
agreement. (Id.).
Class Counsel has made a thorough investigation of the facts and circumstances
surrounding the allegations asserted in the Litigation and have engaged in investigation and
discovery of the claims asserted therein. (Id. at pg. 3; Coulson Decl ¶ 10). Plaintiffs and Class

4
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Counsel have examined the benefits to be obtained under the terms of this Settlement Agreement,
have considered the risks associated with the continued prosecution of the Litigation and believe
that it is in the best interests of the Settlement Class that the Litigation be resolved on the terms
and conditions set forth in this Settlement Agreement. (Settlement Agreement at pg. 3; Coulson
Decl ¶¶ 18-19). Class Counsel reached that conclusion after considering the factual and legal
issues presented in the Litigation, the risks associated with the otherwise forthcoming motion of
Vivid Seats to compel arbitration on a non-class basis, the other defenses available to Vivid Seats,
the substantial benefits that members of the Settlement Class will receive as a result of the
Settlement Agreement, the risks and uncertainties of continued litigation, the risks and
uncertainties associated with the ongoing COVID-19 pandemic, the expense that would be
necessary to prosecute the Litigation through trial and any appeals that might be taken and the
likelihood of success at trial. (Settlement Agreement at pg. 3; Coulson Decl ¶ 18). Plaintiffs are
pleased to present this proposed Settlement Agreement to the Court for preliminary approval.
III.

THE PROPOSED SETTLEMENT AGREEMENT
A. The Class to Be Certified for Settlement Purposes
Plaintiffs seek certification of the following Class for settlement purposes:
All Persons residing in the United States, its territories or Canada who at any time
on or before the Preliminary Approval Date purchased a ticket through Vivid Seats
to an event that subsequently became a Cancelled Event, a Postponed Event and/or
a Rescheduled Event.
Specifically excluded are the following Persons:
(i) Vivid Seats and its subsidiaries and affiliates, employees, officers, directors,
agents and representatives;
(ii) Class Counsel;
(iii) The judges who have presided over the Litigation; and
(iv) All Persons who have timely elected to become Opt Outs from the Settlement
Class in accordance with the Court’s orders.

5
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(Settlement Agreement, pg. 15, Sec. III(A)). The Settlement Agreement contains straightforward
definitions for the terms “Cancelled Event[,]” Postponed Event[,]” and “Rescheduled Event[.]”
(Settlement Agreement, pgs. 5, 10, 13). This class definition is aligned with Plaintiffs’ operative
class definition in the First Amended Complaint. ([Doc. No. 45] ¶ 113). Compared to Plaintiffs’
original Complaint [Doc. No. 1, ¶ 94], the Class definition has been refined to include residents of
Canada and to more specifically identify the contours of the class based on the objective criteria
of whether an event was cancelled, postponed, or rescheduled. These modifications of the
definition of the Class ensure that the Settlement Agreement fairly and adequately encompasses
the affected universe of Vivid Seat customers and to permit all members of the class to have the
opportunity to obtain relief, opt-out, or object under the Settlement Agreement.
B. Monetary Relief
Defendant will pay $7.5 million in cash to create a Cash Fund that will be used for
payments to Class Members, the costs of notice and settlement administration, Court-approved
Service Awards, and Attorneys’ Fees and Expenses. (Settlement Agreement, pg. 5, Sec. II(4)).
The Cash Fund will be available to all Settlement Class Members who were subjected to a
Cancelled Event and submit a completed and signed Claim Form on or before the Claim Deadline,
which is 90 days after the date the notice is mailed to the Class. (Id., pg. 18, Sec. IV(A)).
1. Distribution and Administration of the Settlement Fund
Settlement Class Members who purchased a ticket to a Cancelled Event and held that ticket
at the time the event became a Cancelled Event are entitled to submit a claim for a cash payment
from the settlement. (Id., pg. 19, Sec. IV(B)). The Claim Form that eligible Class Members can
submit to receive payment from the Cash Fund is attached to the Settlement Agreement as Exhibit
1. The Claim Form requests the following information from Class Members regarding proof and

6
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amount of their claim(s): (1) name of the Cancelled Event; (2) original date of Cancelled Event;
(3) number of tickets; (4) order total; and (5) order number.
Under the Settlement, Vivid Seats will disburse the total Cash Fund into an escrow account
to be held by the Settlement Administrator. (Settlement Agreement, pg. 22, Sec. V(A)). The
parties propose that Angeion Group, a well-qualified professional settlement administration
company, be appointed as Settlement Administrator. (Id., pg. 13, Sec.II(46); Exhibit 4 to the
Settlement Agreement, Weisbrodt Declaration (“Angeion Decl.”)). The Settlement Administrator
will (1) assign personnel to manage the settlement implementation process, including the Notice
Program, (2) establish a toll-free telephone number that members of the Class may call to obtain
information, (3) establish a mailing address to which members of the Settlement Class can send
claims as well as a process for submitting claims electronically and (4) create a Settlement Website
containing information about the Settlement, including the Published Notice and the Claim Form
for download or electronic submission. (Settlement Agreement, pg. 25, Sec.VI).
2. Amount of Payments to Class Members
In general, the amount of payments to each qualifying Class Member from the Cash Fund
shall be equal to the Purchase Price of the ticket to the Cancelled Event, less any sums already paid
to the Settlement Class Member or spent in Credit by the Settlement Class Member. (Settlement
Agreement, pg. 19, Sec. IV(B)(1)). If the Cash Fund is oversubscribed (i.e., more claims for
compensation are approved than dollars available in the Cash Fund) then claims will be reduced
pro rata, meaning that each cash award will be reduced by an equal percentage until the Cash Fund
is no longer oversubscribed. (Id., pg. 21, Sec. IV(D)) In the event of pro rata reductions, Settlement
Class Members will forfeit that portion of any existing Credit that they currently hold and have
not yet redeemed that is equal to (i) the Credit issued prior to any redemption of that Credit divided

7
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by the Purchase Price multiplied by (ii) the cash payment being issued. (Id.) By way of example
only, if a Settlement Class Member originally paid a Purchase Price of $100, originally received
in 2020 a Credit valued at $100 (i.e., 100%) and receives $80 in cash from the Cash Fund, then
the Settlement Class Member will receive a Credit valued at $20 (i.e., 20%) in addition to $80 in
cash ((100/100) x 80). (Id.) If a Settlement Class Member originally paid a Purchase Price of
$100, originally received in 2020 a Credit valued at $110 (i.e., 110%) and receives $80 in cash
from the Cash Fund, then the Settlement Class Member will receive a Credit equal to $22 (i.e.,
22% or 110% of $20) in addition to $80 in cash ((110/100) x 80). (Id.) If the Cash Fund is
undersubscribed (i.e., fewer claims for compensation are approved than dollars or value available
in the Cash Fund), then any remaining dollars within the Cash Fund shall be reallocated pro rata
to previously-approved, valid claims against that Cash Fund. (Id.)
C. Non-Monetary and Injunctive Relief
Vivid Seats has also agreed to provide substantial non-monetary injunctive relief that will
directly inure to the benefit of the Class. A central concern at the heart of Plaintiffs’ claims was
that Vivid Seats required its customers who were subjected to a cancelled, rescheduled, or
postponed event to automatically accept an expiring credit, during the Covid-19 Pandemic. These
credits held little or no value, because it was entirely uncertain whether the event would take place,
or, even if it did, whether it would be safe to attend the event.
Under the Settlement, Vivid Seats agrees to provide a choice to all Class Members whose
event was postponed or rescheduled and becomes cancelled. At the time of event cancellation,
those Class Members will have the option of (1) a cash payment equal to the Purchase Price of the
ticket to the Postponed Event or Cancelled Event, less any sums already paid to the Settlement
Class Member or spent in Credit by the Settlement Class Member (by making a request to Vivid

8

Case: 1:20-cv-02486 Document #: 46 Filed: 03/11/21 Page 17 of 38 PageID #:323

Seats within twenty-one (21) Days of receipt of a notice that the Postponed Event or Rescheduled
Event has been cancelled); or (2) an automatic Credit equal to 110% of the total of the Purchase
Price of the ticket to the Postponed Event or Rescheduled Event less any sums already paid to the
Settlement Class Member or spent in Credit by the Settlement Class Member. (Id., pg. 20, Sec.
IV(B)(2)). Additionally, Vivid Seats has agreed to extend the expiration date for utilizing all nonexpired credits to December 31, 2022. (Id., pg. 20, Sec. IV(B(3)). This is obviously important,
because it will provide an opportunity for use of the credits once the pandemic has abated and
events have resumed. Because of the injunctive relief obtained through Class Counsel’s advocacy,
all Class Members will be guaranteed value for their prior losses. The Settlement Agreement thus
addresses substantially all of the objectionable conduct alleged in the Complaint, despite
Defendant’s denial of liability.
D. Dissemination of Notice to the Class
The notice program provided in the Settlement Agreement constitutes the best notice
practicable under the circumstances. (Angeion Decl. ¶ 11). The entire notice plan and claim
process will be handled by a third-party Settlement Administrator, which will be overseen by Class
Counsel and Defense Counsel. Three forms of notice will be disseminated by the Settlement
Administrator, including notice via First Class U.S. Mail, email notice, and publication notice.
Because Defendant obtained recently updated contact information from each of the customers who
comprise the Class, these methods of providing notice are uniquely efficacious, and due process
concerns will be fully addressed.
As soon as practicable after the Preliminary Approval Order, the Settlement Administrator
will obtain the name, address and email address of each potential member of the Settlement Class
from Vivid Seats. (Settlement Agreement, pg. 26, Sec. VII(C); Angeion Decl.). The plan and

9
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timeline for disseminating notice to the Class is provided through the Settlement Agreement and
is summarized as follows in the chart below:

Event
Initial Date for Disseminating Notice (“Notice
Date” 3)
Deadline for Plaintiffs’ Counsel to File Any
Motion for Award of Attorneys’ Fees and
Service Awards
Deadline for Disseminating Mail Notice
Deadline for Disseminating Email Notice
Deadline for Website Publication of Notice
Deadline for Class Members to Submit
Objections to The Proposed Settlement
Deadline for Class Members to Submit
Requests for Exclusions (“Opt Outs”) from
the Proposed Settlement
Deadline for Class Members to Submit Claim
Forms
Deadline for Settlement Administrator to
Submit Requests for Exclusion/Opt Out List
to Class Counsel and Defense Counsel

Deadline for Response to Objections
Deadline for Plaintiffs’ Counsel to File
Motion for Final Approval of Class Action
Settlement
Final Fairness Hearing

Date
Within 60 days after entry of preliminary
approval order
No later than the Notice Date
Within 60 days after entry of preliminary
approval order
Within 60 days after entry of preliminary
approval order
Within 14 days after entry of preliminary
approval order
Within 45 days after Notice Date
Within 45 days after Notice Date
Within 90 days after Notice Date
Not later than seven (7) business Days after the
deadline for submission of Requests for
Exclusion
Class Counsel and Defense Counsel shall
submit the names appearing on the Opt-Out
List to the Court under seal at the time of the
Final Approval Hearing.
14 days before Final Approval Hearing
60 days after Notice Date

To be set via preliminary approval order

3

“Notice Date” shall mean the date upon which Mailed Notice is mailed to the Settlement Class
in accordance with the terms set forth in Section VII(D) of the Settlement Agreement (Settlement
Agreement, Pg. 8, Sec. II(25)). If Mailed Notice is mailed to the Settlement Class over a period
of Days, the Notice Date shall be the date on which the last set of Mailed Notices are mailed.
10
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Within sixty (60) Days of the entry of the Preliminary Approval Order, the Settlement
Administrator will mail the Court-approved Mailed Notice (Exhibit 3 to the Settlement
Agreement) to (1) Settlement Class Members who, on or after January 1, 2020, purchased a
ticket(s) to a Cancelled Event(s), Postponed Event(s) or Rescheduled Event(s) and (2) Settlement
Class Members who, prior to January 1, 2020, purchased a ticket(s) to a Cancelled Event(s) and
have not received a cash payment equal to the Purchase Price of the ticket to the Cancelled Event,
less any sums already paid to the Settlement Class Member or spent in Credit by the Settlement
Class Member, at each Settlement Class Member’s last known address as provided to Vivid Seats
upon purchase of a ticket through Vivid Seats or, at an alternative, readily-ascertainable address
by First-Class Mail, postage prepaid. (Id., pg. 27, Sec. VII(D)). To ensure that mail notice is
specifically targeted to provide actual notice to all Class Members, the Settlement Administrator
will perform a national change of address search and forward any and all notices that are returned
by the U.S. Postal Service with a forwarding address on record. (Id., pg. 26, Sec. VII(F)).
Additionally, within sixty (60) Days of the entry of the Preliminary Approval Order, the
Settlement Administrator will email the Court-approved Email Notice (Exhibit 2 to the Settlement
Agreement) to all potential Settlement Class Members at the email address which they provided
to Vivid Seats upon purchase of a ticket through Vivid Seats. (Id., pg. 27, Sec. VII(E)).
Further, the Settlement Administrator will cause a unique settlement website to be updated.
The website will provide Class Members with access to all the relevant settlement documents and
information regarding the procedures for submitting claims, objecting, and/or opting out of the
Settlement. (Id., pg. 27, Sec. VII(G)).
Should any Class Members have questions, the Settlement Administrator will create a tollfree telephone number where Class Members may inquire and obtain additional information
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regarding their rights under the Settlement.

(Id., pg. 25, Sec. VI(B)).

The Settlement

Administrator will also assign personnel to manage the implementation process and be available
to members of the Class. (Id.) These forms of notice more than adequately constitute the best
notice practicable under the circumstances, and the administration process provides numerous
avenues to provide support to the Class.
E. Service Awards to Class Representatives and Attorneys’ Fees and Expenses
In recognition of the Plaintiffs’ efforts on behalf of the Settlement Class, Plaintiffs intend
to request service awards for the named class representatives. Vivid Seats has agreed not to oppose
an application for a Service Award not to exceed $2,500 (two thousand five hundred dollars) per
Named Plaintiff. (Id., pg. 32, Sec. X(B)). Additionally, Plaintiffs will request that the Court grant
an award of attorneys’ fees and costs not to exceed $2,500,000, to be paid from the common cash
fund. (Id., pg. 32, Sec. X(A)). The Settlement is not conditioned on the Court awarding any
particular amount in service awards, attorneys’ fees, and/or costs. The attorneys’ fees were
negotiated after the relief for the Class was secured. (Coulson Decl. ¶ 20).
F. Release Provisions
Should the Court grant final approval of the Settlement Agreement, Class Members will
be deemed to have released Defendant, in general, from all claims relating to the alleged failure of
Vivid Seats to provide refunds relating to a ticket for an event that was cancelled, postponed, or
rescheduled event up until the Preliminary Approval Date. (Id., pg. 11, Sec. II(39)).
G. Opt-Out Procedures and Opportunity of Class Members to Object
Following the Notice Date, Settlement Class Members will have up to 45 days to opt-out
or object to the proposed Settlement Agreement. Opt-outs must be in writing and submitted to the
Settlement Administrator. (Id., pg. 28, Sec. VIII (A)). No later than 7 business days after the
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deadline for submission of opt-out requests, the Settlement Administrator will submit a list of valid
opt-outs to the Court under seal. (Id., pg. 29, Sec. VIII (E)). By opting out of the Settlement
Agreement, individuals will not be able to obtain relief under the Agreement, and their rights will
not be impacted by the Release. (Id., pg. 30, Sec. VIII (G)).
Objections must also be submitted in writing along with certain specified information in
order to be considered valid by the Settlement Administrator. (Id., pg. 30, Sec. IX). The agreedupon procedures and requirements for filing objections in connection with the Final Approval
Hearing are intended to ensure the efficient administration of justice and the orderly presentation
of any Settlement Class Members’ objections to the Settlement Agreement, in accordance with
such Settlement Class Members’ due process rights. (Id.). Objectors whose objections are not
sustained by the Court shall be bound by the Settlement Agreement.
LEGAL STANDARD
“Federal Rule of Civil Procedure 23(e) requires court approval of any settlement that
effects the dismissal of a class action.” Reynolds v. Beneficial Nat'l Bank, 288 F.3d 277, 279 (7th
Cir. 2002). District court review of a class action settlement proposal is a two-step process. The
first step is a preliminary, pre-notification hearing to determine whether “the Court will likely be
able to: (i) approve the proposal under Fed. R. Civ. P. 23(e)(2); and (ii) certify the Settlement Class
for purposes of judgment on the proposal.” Fed. R. Civ. P. 23(e)(1)(B). This inquiry is essentially
a consideration of whether “giving notice of the proposed Settlement to the Settlement Class is
justified by the Parties’ showing[.]” Abante Rooter & Plumbing, Inc. v. Oh Ins. Agency, 2019 U.S.
Dist. LEXIS 96532, *3, 2019 WL 2366475 (N.D. Ill. May 29, 2019).
Ultimate final approval of a settlement under Fed. R. Civ. P. 23(e)(2), which must be after
a final fairness hearing at a later date, simply requires a finding that the settlement is “fair,
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adequate, and reasonable.” Wong v. Accretive Health, Inc., 773 F.3d 859, 862 (7th Cir. 2014)
(citing See Fed. R. Civ. P. 23(e)). At the preliminary approval stage, a review of a settlement
agreement requires only an “initial evaluation” of the fairness of the proposed settlement on the
basis of written submissions and an informal presentation by the settling parties. Herbert B.
Newberg & Alba Conte, Newberg on Class Actions ("Newberg") § 11.25 (4th ed. 2002).
ARGUMENT
I.

THE PROPOSED SETTLEMENT AGREEMENT
PREREQUISITES FOR PRELIMINARY APPROVAL

SATISFIES

THE

“At this stage, Plaintiffs need show only that final approval is likely, not that it is
certain.” Burnett v. Conseco Life Ins. Co., No. 1:18-cv-00200-JPH-DML, 2020 U.S. Dist. LEXIS
129282, at *10 (S.D. Ind. July 22, 2020) (citing the revised Fed. R. Civ. P. 23(e)(1)(B)). In
determining whether the settlement is “fair, reasonable, and adequate,” and thus merits approval
the Seventh Circuit’s longstanding guidance requires the district court to consider a variety of
factors, including:
(1) the strength of the case for plaintiffs on the merits, balanced against the extent
of settlement offer; (2) the complexity, length, and expense of further litigation; (3)
the amount of opposition to the settlement; (4) the reaction of members of
the class to the settlement; (5) the opinion of competent counsel; and (6) stage of
the proceedings and the amount of discovery completed.
Wong, 773 F.3d at 863 (quoting Gautreaux v. Pierce, 690 F.2d 616, 631 (7th Cir. 1982)).
A. Strength of Plaintiffs’ Case Compared to Settlement Value
“The ‘most important factor relevant to the fairness of a class action settlement’ is the first
one listed: ‘the strength of plaintiff’s case on the merits balanced against the amount offered in the
settlement.’” Synfuel Techs., Inc. v. DHL Express (USA), Inc., 463 F.3d 646, 653 (7th Cir. 2006)
(quoting In re General Motors Corp. Engine Interchange Litig., 594 F.2d 1106, 1132 (7th Cir.
2006). “In conducting this analysis, the district court should begin by ‘quantify[ing] the net
14
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expected value of continued litigation to the class.’” Synfuel Techs., Inc., 463 F.3d at 653 (quoting
Reynolds v. Beneficial Nat’l Bank, 288 F.3d 277, 284-85 (7th Cir. 2002).
An analysis of the relief conferred by the Settlement Agreement as compared against the
potential recovery considering the risks, costs, and delay of continued litigation demonstrates that
the value and benefit of the settlement to the Class is more than adequate, weighed against the
strength of Plaintiffs’ case on the merits. Class Counsel was able to secure a $7.5 million Cash
Fund that is available to all Settlement Class Members whose event was cancelled. All Class
Members whose events were cancelled and choose to retain their credits will have the expiration
date extended to ensure an opportunity to use those credits. Class Counsel negotiated with
Defendant to secure a significant extension of credit eligibility, to December 31, 2022. In light of
the continuing distribution and availability of Covid-19 vaccines, this extension all but ensures
that Settlement Class Members who were previously stuck with potentially unusable credits will
now be able to recoup the full value of their purchases in one form or another, including cash if
they so choose. All Class Members whose events were postponed or rescheduled but becomes
cancelled will have a much longer window, 21 days, to choose a full cash refund, or they will be
issued a 110% site credit that is also subject to the prolonged expiration date.
The Settlement Agreement gives an opportunity to every class member who experienced a
cancelled event to submit a claim for cash. Absent this negotiated settlement, Vivid Seats users
were unilaterally required to accept credits in lieu of a cash refund if they missed a seven day
window to claim cash. This substantial Cash Fund provides an opportunity for class members to
reclaim the full value (or more) for their tickets in cash, depending on how many claim forms are
submitted. In the event of oversubscription of claims, claimants will still receive the balance of
their payment in the form of a retained credit.

15
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While Class Counsel maintains confidence in the strength of its merits arguments, the
results of Defendant’s previously intended motion to compel arbitration are anything but certain.
The results of an adverse determination on this motion would be to vitiate Plaintiffs’ claims on
behalf of the class. Vivid Seats relied upon an express arbitration clause in their terms of use,
which it claimed prohibit all federal litigation and class treatment of any claims. The risk of this
loss is in addition to the substantial uncertainty in obtaining and maintaining class certification as
well as establishing liability and damages. Accordingly, this “most important” factor bears the
weight of an anvil against a feather in favor of preliminary approval of the proposed Settlement.
B. The Complexity, Length, and Expense of Further Litigation
The relief achieved in the Settlement Agreement must be considered against the costs,
risks, and delay of prosecuting this action through a trial and possible appeal. The difficulties of
doing so in a case of this nature are difficult to overstate. The continuation of the litigation “would
require the resolution of many difficult and complex issues,” would “entail considerable additional
expense,” and would “likely involve weeks, perhaps months, of trial time.” Isby v. Bayh, 75 F.3d
1191, 1199 (7th Cir. 1996) (citations omitted). As discussed in the previous section, the Settlement
Agreement represents “an outcome at least comparable, if not far superior, to that which plaintiffs
might achieve by proceeding to trial.” Id.
Complex consumer class actions are inherently expensive to litigate, and the complexity
and potential liability involved lends itself to prolonged litigation and appeals. As an initial matter,
determining the enforceability of the arbitration agreement would have likely taken more than a
year to finally resolve. This case was filed in April of 2020, and it would have taken at minimum
several months for the parties to brief and the Court to decide on Defendant’s motion to compel
arbitration. Then, the result would be subject to a likely appeal.
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On either track, whether the case devolved into hundreds or thousands of individual
arbitration proceedings, or whether the Court proceeded with discovery, the timeline for resolution
was going to be measured in many years. As this Court has previously noted, company-wide class
discovery is “both costly and time consuming.” Coss v. Playtex Prods., LLC, 2009 U.S. Dist.
LEXIS 42933, *9-10, 2009 WL 1455358 (N.D. Ill. May 21, 2009) (quotation omitted).
Following a motion for class certification, which itself typically takes at least one year, the
case then would have moved to merits discovery and motions regarding the terms of Defendant’s
contract. Even if Plaintiffs were able to obtain class certification, they would have to affirmatively
establish whether there was a contract or implied contract between Plaintiffs and Defendant, and,
if so, what provisions if any apply to Plaintiffs’ claims, whether or the extent to which Defendant’s
statements and representations regarding the 100% Buyer Guarantee are or constituted
misrepresentations, and whether Defendant’s failure to issue promised refunds constitutes a breach
of contract, breach of implied contract, conversion, unjust enrichment, and/or an unlawful business
practice, among other things. If the Defendant were able to raise a question of material fact on an
affirmative defense, the case would have to be scheduled for a lengthy and complex trial on the
merits.
The Settlement Agreement avoids the risk, complexity, time, and cost of further litigation,
and provides the Class with substantial guaranteed monetary and non-monetary relief on an
immediate basis. After considering the range of possibilities, it is Plaintiffs’ counsel’s experienced
opinion that given the potential risks, rewards and costs of continuing litigation, that settlement on
the proposed terms is the most desirable course for Plaintiffs and the Class to take. Those risks
further counsel in favor of preliminarily approving the Settlement Agreement. Every day that the
litigation dragged on would likely have been another day that the Class did not have the benefit of

17

Case: 1:20-cv-02486 Document #: 46 Filed: 03/11/21 Page 26 of 38 PageID #:332

the relief provided by the Settlement Agreement. This is another reason that experienced Class
Counsel recommends the Settlement. Accordingly, this factor also weighs very heavily in favor of
approving the Settlement Agreement.
C. Opposition to the Settlement and Reaction of Class Members to Settlement
Agreement
Because the Class Members have not yet had this chance to opt-out or object, consideration
of this factor is premature and should be reserved for the final approval stage.
D. Opinion of Competent Class Counsel
“The opinion of counsel weighs heavily in favor of the fairness, reasonableness, and
adequacy of the Settlement Agreement.” Burnett v. Conseco Life Ins. Co., 2021 U.S. Dist. LEXIS
6510, *27, 2021 WL 119205 (S.D. Ind. January 13, 2021). Further, the Seventh Circuit has held
that this Court is “entitled to rely heavily on the opinion of competent counsel advanced by the
proponents.” Gautreaux v. Pierce, 690 F.2d 616, 631 (7th Cir. 1982) (quotation and marks
omitted); see also Isby, 75 F.3d at 1200. “A settlement proposal arrived at after arms-length
negotiations by fully informed, experienced and competent counsel may be properly presumed to
be fair and adequate.” Gillespie v. Equifax Info. Servs., LLC, 2009 U.S. Dist. LEXIS 131242, *1011 (N.D. Ill. December 18, 2009) (citing Alliance to End Repression v. City of Chicago, 561
F.Supp. 537, 548 (N.D.Ill.1982); Mangone v. First USA Bank, 206 F.R.D. 222, 226 (S.D.Ill.2001)).
Here, Plaintiffs’ Counsel is experienced in complex class actions.

This Settlement

Agreement was reached after careful consideration of the merits of each parties’ respective
positions, the risk attendant to prolonged class litigation, and the overall potential liability/value
of Plaintiffs’ class claims. The parties were able to reach this Settlement following extensive
negotiations before, and with the assistance of, a neutral mediator, Hon. Wayne R. Andersen (Ret.)
of JAMS. The negotiations were fully informed, and Counsel’s recommendation to approve the
18
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Settlement is entitled to a presumption of fairness.

Thus, the opinion of Counsel also weighs

heavily in favor of approval.
E. Amount of Discovery and Stage of Proceedings
The early stage of the proceedings does not weigh strongly against finding that the
settlement is likely to be deemed fair, reasonable, and adequate. This analysis depends heavily on
the circumstances and must be weighed against other factors. It has been repeatedly reaffirmed
that “[t]he lack of discovery prior to settlement … does not preclude a court from approving a
settlement.” In re AT&T Mobility Wireless Data Servs. Sales Litig., 270 F.R.D. 330, 350 (N.D.
Ill. 2010) (citing, e.g., Kaufman v. Am. Express Travel Related Servs. Co., 264 F.R.D. 438, 441
(N.D. Ill. 2009). Indeed, “[t]he standard under this factor is not whether it is conceivable that
more discovery could possibly be conducted. Rather, courts have preliminarily approved
settlements where there was merely, for example, ‘a significant amount of informal discovery,’ or
where no discovery at all was conducted before the settlement agreement was reached.” Am. Int’l
Group, Inc. v. ACE INA Holdings, Inc., 2011 U.S. Dist. LEXIS 84219, *41, 2011 WL 3290302
(July 26, 2011).
Here, while the parties stipulated to stay formal discovery pending Defendant’s motion to
compel arbitration, the settlement negotiations themselves resulted in meaningful mediation and
settlement discovery, particularly regarding the size of the class, refunds and credits issued to date,
and other salient factors. This discovery played an important role in leading to a well-informed
settlement, following a full-day mediation before a neutral, that balances the merits of the cases
against the attendant risks of prolonged litigation.
Further, preliminarily approving a settlement where only limited informal discovery has
taken place is more appropriate in cases where “the focus of this litigation appears to be more on
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legal than factual issues[.]” In re AT&T Mobility Wireless Data Servs. Sales Litig., 270 F.R.D. at
350. Such is the case here. ([Doc. No. 10], pg. 4-5). The overwhelming nature of the issues to be
decided in this case relate to the interpretation of Vivid Seats’ contract and the enforceability of
arbitration and/or class waiver provisions. While there would no doubt be extensive discovery
required in order for both sides to put on their cases at trial, the fundamental factual issue—whether
the company denied refunds—is not in dispute. The parties have informally exchanged enough
information to understand the total universe of potential damages, and discovery would not have
substantially aided in developing a fully informed settlement. Thus, it cannot be said here that
further factual discovery is required to render the settlement fair, adequate, and reasonable
settlement.
Weighed against the other factors, the fact that no formal discovery was conducted does
not render the Court unlikely to provide final approval of the settlement, especially given that
mediation discovery did occur. For the foregoing reasons, the proposed settlement is fair,
reasonable, and adequate and should be preliminarily approved so that notice may be disseminated
and feedback can be submitted from the Class.
II.

THE COURT SHOULD CERTIFY THE SETTLEMENT CLASS, AS IT
SATISFIES ALL PREREQUISITES FOR CLASS CERTIFICATION
Before ordering notice, Fed. R. Civ. P. 23(e)(1)(B)) requires that the Court determine that

it will “likely be able to… certify the class for purposes of judgment on the proposal.” Id. “A
district court may certify a case for class-action treatment only if it satisfies the four requirements
of Federal Rule of Civil Procedure 23(a)—numerosity, commonality, typicality, and adequacy of
representation—and one of the conditions of Rule 23(b).” Jamie S. v. Milwaukee Pub. Sch., 668
F.3d 481, 493 (7th Cir. 2012). For the following reasons, this case clearly satisfies all of the
prerequisites to support conditional certification of the proposed Settlement Class, for settlement
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purposes only, under Rules 23(a) and 23(b)(3) for the purposes of settlement. See Fed. R. Civ. P.
23(a)-(b).
A. The Numerosity Element is Satisfied, as the Settlement Class Many Thousands
is so Numerous that Joinder of All Settlement Class Members would Be
Exceedingly Impracticable.
Numerosity is satisfied where “it’s reasonable to believe [the class is] large enough to make
joinder impracticable and thus justify a class action suit.” Chapman v. Wagener Equities, Inc., 747
F.3d 489, 492 (7th Cir. 2014). “Generally speaking, classes of forty or more members are
sufficiently numerous to warrant certification.” In re NCAA Student-Athlete Concussion Injury
Litig., 332 F.R.D. 202, 214, 2019 U.S. Dist. LEXIS 135682, *23, 2019 WL 3776955 (N.D. Ill.
August 12, 2019) (citing Pruitt v. City of Chi., 472 F.3d 925, 926-27 (7th Cir. 2007)). The Class
includes many thousands of Class Members. The numerosity requirement is plainly satisfied, as
joinder of all these parties would require a herculean, but wasteful, effort that would undoubtedly
leave many thousands with no opportunity for relief.
B. The Commonality Element is Satisfied, as Questions of Law and Fact are
Overwhelmingly Common to Members of the Settlement Class.
Commonality requires “questions of law or fact common to the class.” Fed R. Civ. P.
23(a)(2). “Commonality requires the plaintiff to demonstrate that the class members have suffered
the same injury.” Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2556 (2011). This means that
the class claims “must depend on a common contention . . . of such a nature that it is capable of
class wide resolution— which means that determination of its truth or falsity will resolve an issue
that is central to the validity of each one of the claims in one stroke.” Id. The common questions
“need not address every aspect of the plaintiffs’ claims,” but they “must ‘drive the resolution of
the litigation.’” Phillips v. Sheriff of Cook Cty., 828 F.3d 541, 553 (7th Cir. 2016) (quoting Dukes,
131 S. Ct. at 2551). “The fact that the plaintiffs might require individualized relief or not share all
21
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questions in common does not preclude certification of a class.” Bell v. PNC Bank, N.A., 800 F.3d
360, 379 (7th Cir. 2015) (listing numerous cases citing same legal principle). “Under Rule 23,
district courts are permitted to ‘devise imaginative solutions to problems created by the presence
in a class action litigation of individual damages issues.’” Id. (quoting Carnegie v. Household
Int’l, Inc., 376 F.3d 656, 661 (7th Cir. 2004)).
Plaintiffs’ claims, and those of the Class, arise from common questions at the heart of the
case involving Defendant’s alleged failure to adhere to their longstanding “100% Buyer
Guarantee” by discontinuing the essential function of the 100% Buyer Guarantee, a legally
required full cash refund. It is beyond reasonable dispute that the common nucleus of operative
facts in this case gives rise to functionally identical legal claims. The facts at issue here involve
Vivid Seats’ undisputed application of a policy to refuse monetary refunds and instead provide its
customers with expiring site credits for use on future ticket sales. 4 Of the claims that remain, there
are few if any, individualized factual or legal issues that would require a determination, either by
the Court or by the finder of fact. Vivid Seats customers were either entitled to a refund under the
contract, or they were not. If the Court were to determine that customers were entitled to a refund,
or if a factfinder were to find in favor of Plaintiffs on affirmative defenses, the result would be the
same for every member of the proposed settlement class—Defendant is or is not liable for
providing refunds.
The common issues involved in this litigation are overwhelming and dwarf any
individualized issues that might have needed to be addressed if the case were to proceed to trial.

4

Although informal discovery has revealed that the proposed class is smaller than initially alleged
in the Complaint, because of certain refunds requests being granted by the company and because
many consumers voluntarily elected to spend their site credits, there is still a universe of many
thousands of consumers who remain class members because they have not received a refund for
their purchases.
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Both liability and damages can be determined in “one stroke” based on the contract and
Defendant’s sale records, rendering this case a textbook example for when the class action
mechanism is appropriate. See Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350, 131 S. Ct. 2541,
180 L. Ed. 2d 374 (2011) (referencing the commonality as being susceptible to “one stroke”
resolution of the claims at issue).
C. The Typicality Element is Satisfied as Plaintiffs’ Claims or Defenses are
Typical of That of the Class.
The Seventh Circuit has explained that a named plaintiff’s claims are typical if they arise
“from the same event or practice or course of conduct that gives rise to the claims of other class
members and [are] based on the same legal theory.” Lacy v. Cook County, 897 F.3d 847, 866 (7th
Cir. 2018). The typicality requirement is thus satisfied when “the named representatives’ claims
have the same essential characteristics as the claims of the class at large.” Retired Chi. Police Ass'n
v. City of Chi., 7 F.3d 584, 597 (7th Cir. 1993).
Plaintiffs’ claims stem from the same common course of conduct as the claims of the Class
as a whole. The injuries suffered by Plaintiffs are of the same type as those of the Class and result
from Defendant’s common course of conduct with respect to its refusal to pay refunds and to honor
its “100% Buyer Guarantee.” Thus, Plaintiffs’ claims are typical of the claims of the Class, in that
they arise from the same course of events and rely upon identical factual and legal issues. For the
same reasons that the commonality requirement is satisfied, so too is the typicality prerequisite.
D. Plaintiffs Satisfy the Adequacy Element as They Will Fairly and Adequately
Protect the Interests of the Settlement Class.
Rule 23(a) requires that the representative parties fairly and adequately represent the class.
Fed. R. Civ. P. 23(a)(4). “A class is not fairly and adequately represented if class members have
antagonistic or conflicting claims.” Rosario v. Livaditis, 963 F.2d 1013, 1018 (7th Cir. 1992).
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Adequate representation is usually presumed in the absence of contrary evidence. See 2 Newberg
on Class Actions §7.24 at pp. 7-81-82.
The named Plaintiffs in this case advance claims that are entirely typical of the claims of
the absent class members. They have no conflict of interest with other Class members who were
exposed to the same uniform practices of Defendant, and as a result, sustained the same injuries
arising out of and caused by Defendant’s unlawful conduct. Plaintiffs seek the same remedy as all
Class Members: monetary and injunctive relief to resolve claims arising from Defendant’s alleged
failure to pay refunds and to honor the “100% Buyer Guarantee.” Plaintiffs’ interests are perfectly
aligned with the interests of the Class and there are no conflicts of interest between different
members of the proposed class.
Plaintiffs respectfully request that their chosen counsel, Steven Liddle and Nicholas
Coulson, be appointed class counsel through the Court’s order preliminarily approving the
settlement. Rule 23(g)(1)(C) sets forth the factors for the Court to consider in making a
determination regarding class counsel:
In appointing class counsel, Rule 23 directs the court to consider:
(i)

the work counsel has done in identifying or investigating potential claims in the
action,

(ii)

counsel’s experience in handling class actions, other complex litigation, and
claims of the type asserted in the action,

(iii)

counsel’s knowledge of the applicable law, and the resources counsel will commit
to representing the class; [and]

(B) may consider other matter pertinent to counsel’s ability to fairly and adequately
represent the interests of the class;
(C) may direct potential class counsel to provide information on any subject pertinent to
the appointment and to propose terms for attorney fees and nontaxable costs; and
(D) may make further orders in connection with the appointment.
24
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Fed. R. Civ. P. 23(g)(1)(C). Plaintiffs’ counsel has performed a great deal of work in both
identifying and investigating the claims in this action. Plaintiffs’ counsel, Liddle & Dubin, P.C.,
has decades of experience litigating complex class litigation. (Coulson Decl ¶¶ 12-17).

L&D

practices nearly exclusively in complex class litigation and has litigated, successfully resolved,
and administered many dozens of class action cases. (Coulson Decl ¶¶ 3, 13-15). L&D attorneys
Liddle and Coulson are experienced in class action settlement negotiations, and their experience
renders them highly capable of evaluating the merits and damages involved in class action cases,
in addition to accurately valuating class claims.
L&D has zealously represented the class in this matter, in addition to developing other
legal challenges to several other large players in the online retail ticket industry for their alleged
failures to honor well-established refund policies in the wake of the Covid-19 pandemic. Proposed
Class Counsel is experienced, knowledgeable, and zealous in their advocacy on behalf of
consumers. Accordingly, Plaintiffs respectfully request that this court appoint their chosen counsel
at L&D as counsel for the class.
E. The Predominance Requirement of Rule 23(b)(3) is Satisfied.
After a proposed class has met the requirements of Rule 23(a), “a Rule 23(b)(3) class must
also demonstrate that ‘questions of law or fact common to the class members predominate over
any questions affecting individual members.’” Bell v. PNC Bank, Nat. Ass'n, 800 F.3d 360, 376
(7th Cir. 2015). The “predominance inquiry tests whether proposed classes are sufficiently
cohesive to warrant adjudication by representation.” Amchem Prods., Inc. v. Windsor, 521 U.S.
591, 623, 117 S. Ct. 2231, 138 L. Ed. 2d 689 (1997). “The guiding principle behind predominance
is whether the proposed class’ claims arise from a common nucleus of operative facts and
issues. This requires more than a tally of common questions; the district court must consider their
25
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relative importance. On the other hand, not every issue must be amenable to common resolution;
individual inquiries may be required after the class phase.” Beaton v. SpeedyPC Software, 907
F.3d 1018, 1029 (7th Cir. 2018) (citations and internal quotation marks omitted).
The claims in this case are based upon uniform conduct and uniform representations and
omissions regarding Defendant’s failure to pay for refunds and to honor its “100% Buyer
Guarantee.” Defendant’s conduct and guarantees form an essential factual link between the entire
Class and the Defendant. The claims of Plaintiffs and the Class rely on the same legal theories and
evidence and share an overwhelmingly common issues of law and fact. Given the nature of
analyzing Defendant’s uniform conduct, making a determination regarding Defendant’s failure to
pay refunds and to honor its “100% Buyer Guarantee” resolves one Class member’s claim just as
clearly as it resolves the claim of another. As such, the common questions in this case predominate
over any questions that might apply only to individual Class members.
F. The Superiority Requirement of Rule 23(b)(3) is Satisfied as Class Action is
Superior to Other Available Methods of Adjudicating the Controversy.
To assess superiority, the Court considers the following factors: “(A) the class members’
interests in individually controlling the prosecution or defense of separate actions; (B) the extent
and nature of any litigation concerning the controversy already begun by or against class members;
(C) the desirability or undesirability of concentrating the litigation of the claims in the particular
forum; and (D) the likely difficulties in managing a class action.” Fed. R. Civ. P. 23(b)(3). In the
settlement context, the Court need not address manageability concerns. Wright v. Nationstar
Mortg. LLC, No. 14 C 10457, 2016 U.S. Dist. LEXIS 115729, at *12 (N.D. Ill. Aug. 29, 2016)
(citing Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 619-20 (1997)).
The superiority of class litigation in this case is facially obvious.

The specter of

individually litigating hundreds of thousands of separate, virtually identical actions in order to
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obtain damages ranging from $5 to a few thousand dollars per claim is utterly untenable and
unmanageable. The result would be manifest injustice, as the vast majority of potential claimants
would never be able to initiate individual civil litigation independently, due to cost barriers and
other practical constraints. Even if some proportion of the potential class did file claims, it would
undoubtedly result in wildly divergent legal results, and the legal system would not provide an
adequate or fair remedy to people on an individual basis. Cases like this are precisely why Rule
23 exists, to ensure that widespread alleged legal violations with relatively small damage amounts
would be permitted redress in federal courts.
Upon the well-informed belief of Counsel, no private parties have commenced individual
litigation against Vivid Seats in federal court for its alleged failure to honor its 100% Buyer
Guarantee. The only related litigation appears to be two later-filed copycat class actions involving
the same allegations at issue in this case. The Plaintiffs in those cases will have the opportunity to
opt-out of the Class, but more importantly Class Members have not shown an interest in controlling
litigation individually. Rule 23(b)(3)’s superiority requirement is plainly satisfied. The class
action mechanism is clearly superior to litigating hundreds or thousands of separate claims based
on the same alleged wrongful conduct. The Class should be conditionally certified.
III.

THE PROPOSED FORM AND METHOD OF NOTICE IS THE BEST NOTICE
PRACTICABLE AND SHOULD BE APPROVED.
To satisfy due process, notice of a class action settlement must be “reasonably calculated,

under all the circumstances, to apprise interested parties of the pendency of the action and afford
them an opportunity to present their objections.” Mullane v. Central Hanover Trust, 339 U.S. 306,
314 (1950). Notice must clearly and concisely state the following, in plain, easily understood
language: (i) the nature of the action; (ii) the class definition; (iii) the class claims; (iv) that a class
member may enter an appearance through an attorney; (v) that the court will exclude from the class
27
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any member who requests exclusion; (vi) the time and manner for requesting exclusion; and (vii)
the binding effect of a class judgment on members. Fed. R. Civ. P. 23(c)(2)(B).
Rule 23(c)(2) requires “the best notice that is practicable under the circumstances,
including individual notice to all members who can be identified through reasonable effort.” Fed.
R. Civ. P. 23(c)(2). Class notice may take the form of “United States mail, electronic means, or
other appropriate means.” Fed. R. Civ. P. 23(c)(2)(B). The Advisory Committee Notes to the 2018
Amendments to Rule 23 “recognize contemporary methods of giving notice to class members”
and that “technological change” has “introduced other means of communication that may
sometimes provide a reliable additional or alternative means of giving notice” other than
first class mail. Advisory Committee Notes to 2018 Amendments to Rule 23(c)(2).
The Proposed Notice easily satisfies each of these requirements. The class is readily
ascertainable because of Defendant’s business records.

Further, this information has been

provided to Vivid Seats relatively recently, as the vast majority of the refund claims at issue
occurred during and after the beginning of 2020. Thus, the Settlement Administrator will be able
to provide notice by first class mail and/or email as well as website publication, in addition to
staffing a help line to field any questions or concerns by members of the putative class. Thus, the
proposed notice scheme is “reasonably calculated, under all the circumstances, to apprise
interested parties of the pendency of the action and afford them an opportunity to present their
objections.” Mullane, 339 U.S. at 314.
Further, each of the mail, email, and publication notices are written using plain language
and are organized topically so that Class Members can clearly understand their rights under this
settlement. The notices clearly describe the pendency of this case, the terms of the settlement,
informs the Class Members about the allocation of attorneys’ fees and costs, and provides specific
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information regarding the date, time, and place of the final approval hearing and Class Members’
ability to exclude themselves from the settlement. Accordingly, the forms of notice and notice
scheme satisfy due process and Rule 23 and should be approved.
CONCLUSION
The proposed class action settlement is fair, adequate, and reasonable, and each element of
Rule 23 is satisfied and weighs strongly in favor of conditional class certification for settlement
purposes. Further, the proposed notice scheme settlement administration process is fair to absent
class members and easily surpasses due process requirements. For the foregoing reasons, Plaintiffs
respectfully request that this Court enter the order attached hereto as Exhibit B preliminarily
approving the mutually bargained, arms’ length settlement and permitting notice to be
disseminated to the Class.
DATED: March 11, 2021

Respectfully Submitted
s/ Nicholas A. Coulson
Steven D. Liddle
Nicholas A. Coulson
LIDDLE & DUBIN, P.C.
975 E. Jefferson Avenue
Detroit, Michigan 48207
sliddle@ldclassaction.com
ncoulson@ldclassaction.com
Tel: 313-392-0015
Fax: 313-392-0025
Attorneys for Plaintiffs and the Putative
Class
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CERTIFICATE OF SERVICE
I, Nicholas A. Coulson certify that on March 11, 2021, a true and correct copy of the
foregoing PLAINTIFFS’ UNOPPOSED MOTION FOR PRELIMINARY APPROVAL OF
SETTLEMENT was filed through the CM/ECF system, which caused notice to be sent to all
counsel of record.
Dated: March 11, 2021

/s/ Nicholas A. Coulson
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
TIMOTHY NELLIS, JANEL DRANES
LUCY SOUSA, DAVID CASTILLO,
and EDWARD CAMARENA on behalf
of themselves and all other similarly
situated,
Plaintiffs,
v.

)
)
)
)
)
)
)
)
VIVID SEATS LLC, a Delaware
)
)
Corporation,
Defendant. )

Case No. 1:20-cv-02486
Judge Robert M. Dow Jr.

DECLARATION OF NICHOLAS A. COULSON IN SUPPORT OF PLAINTIFFS’
UNOPPOSED MOTION FOR PRELIMINARY APPROVAL OF SETTLEMENT
I, Nicholas A. Coulson, declare as follows:
1.

I am an attorney licensed to practice in the State of Michigan with a State Bar of Michigan

Identification No. 78001. I have been licensed to practice law in the State of Michigan since 2013.
Since that time I have been continually licensed to practice. I have never been disciplined,
suspended, or disbarred. I am a member of this Court’s general bar. I am also licensed to practice
in the United States District Courts for the Eastern District of Michigan, the Western District of
Michigan, the Western District of New York, the Eastern District of Wisconsin, the Western
District of Wisconsin, the District of Colorado, the United States Courts of Appeals for the Third
Circuit and the United States Courts of Appeals for the Fifth Circuit.
2.

Except as otherwise stated, I have personal knowledge of the facts stated below and, if

called as a witness at the time of any proceeding, could and would testify thereto. I make this
declaration in support of Plaintiffs’ Unopposed Motion for Preliminary Approval of Settlement.
It includes a brief discussion of the history of this litigation, as well as my professional
qualifications and those of my law firm.

1

Case: 1:20-cv-02486 Document #: 46-1 Filed: 03/11/21 Page 2 of 5 PageID #:346

3.

I am a partner at the law firm of Liddle & Dubin, P.C. in Detroit, Michigan. My practice,

and that of my law firm, is devoted almost exclusively to the prosecution of class actions.
4.

This case was filed on April 23, 2020. (Docket No. 1). It was a product of my firm’s

investigation into refund practices by participants in the secondary ticket market, which included
several other entities and resulted in the filing of three actions. In addition to this case, we filed
McMillan v. StubHub, Inc., et al, (originally, C.A. No. 3:20-00319 (W.D. Wis.), now Case No.
4:20-cv-06392-HSG (N.D. Cal)), and Trader v. Seatgeek, Inc., C.A. No. 1:20-03248. Both of
these matters remain pending.
5.

On behalf of the Plaintiffs in each of these cases, we sought transfer of seven actions to

this Court by motion to the Judicial Panel on Multidistrict Litigation. The Panel did not transfer
this action or Trader but centralized all actions against StubHub in the Northern District of
California.
6.

Prior to the scheduled deadline for Defendant to file its motion to compel arbitration, we

engaged with Defendant regarding the possibility of resolution. This resulted in the parties’
agreement to attend mediation with the Honorable Wayne R. Andersen (Ret.).
7.

The parties conducted a full day mediation with Judge Andersen on November 18, 2020.

No resolution was reached, but the parties continued to engage through Judge Andersen in
November and December of 2020 at which time agreement was reached on the principal terms of
settlement, subject to negotiating a full agreement.
8.

The mediation was hard fought and contentious, and in the continued negotiations the

parties each advocated forcefully for their respective positions.
9.

The full Settlement Agreement was reached in February, 2021, after extensive

negotiations regarding various terms of the implementation of relief, the scope of the release, and
the administrative process, among other things.
10.

I and my firm have thoroughly investigated the facts and circumstances surrounding this

case, and have engaged in discovery related to the claims herein. We have evaluated the strengths
and weaknesses of the case as they relate to the likelihood of defeating a motion to compel
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arbitration, obtaining and maintaining class certification, and proving the merits of the Plaintiffs’
claims as well as damages.
11.

I believe that I and my firm possess the experience, knowledge, expertise, and resources

to represent the Class in this case. If so appointed, we will continue to zealously represent the
interests of the Class.
12.

I have been appointed as class counsel in dozens of cases by courts in various jurisdictions.

13.

In McKnight v. Uber Techs., Inc., No. 14-cv-05615-JST, 2017 U.S. Dist. LEXIS 124534,

at *23 (N.D. Cal. Aug. 7, 2017), I was appointed by the United States District Court for the
Northern District of California to represent a nationwide class of millions of Uber passengers.
That case resulted in a $32.5 million settlement.
14.

Other cases in which I have been appointed to represent certified classes include, without

limitation: Clark-Floyd Landfill, LLC v. Gonzalez, No. 19A-CT-2680, 2020 Ind. App. LEXIS
257, at *21 (Ct. App. June 18, 2020) (certification affirmed on appeal); Ross, et al. v. USX
Company, Case No. G.D. 17-008663 (Allegheny Cty., PA Ct. of Common Pleas); Bright et al v.
Wake County Disposal, LLC, Case No. 18-cvs-10976 (Wake Cty. NC Superior Ct.); Michaely v.
Browning-Ferris Industries of California, Inc. (California Superior- Los Angeles Case No.
BC497125 2019); Batties v. Waste Management of Pennsylvania, LLC, No. 14-7013, 2016 U.S.
Dist. LEXIS 186335, at *47 (E.D. Pa. May 11, 2016); Beck v. Stony Hollow Landfill, Inc., No.
3:16-cv-455, 2018 U.S. Dist. LEXIS 199221, (S.D. Ohio Nov. 26, 2018); Johnston, et al. v.
Deffenbaugh Disposal, Inc., Case No: 2:16-cv-02648-JTM-KGG (D. Kan.) (thousands of
residents near landfill); Brown v. Rhode Island Resource Recovery Corporation, C.A. NO. PC
2015-0947 (Rhode Island Superior 2018); McCarty v. Okla. City Landfill, LLC, No. CIV-121152-C (W.D. Okla. April 11, 2016); Ng. v. International Disposal Corp. of California, Case No.
112CV228591 (Santa Clara CA Superior Court Aug. 1, 2016); Connors v. AmeriTies West, LLC,
(Wasco County Oregon Case No. 16-CV-25390, 2018); Gingrasso, et al. v. Cedar Grove
Composting Facility, Inc., (King County (WA) Superior Court Case No: 13-2-05334-9 KNT,
2018); Bundy, et al. v. Cedar Grove Composting Facility, Inc., Snohomish County (WA) Superior
Court Case No: 13-2-02778-8, 2018) (thousands of residents near composting facility); Averett v.
3
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Metalworking Lubricants Co., No. 1:15-cv-01509-JMS-MPB, 2017 U.S. Dist. LEXIS 158184, at
*1 (S.D. Ind. Sep. 27, 2017); Dabney v. Taminco US, Inc., Case No. 3:15-cv-533/MCR/EMT
(N.D. FL); Maroz v. Arcelormittal Monessen, LLC, No. 15-cv-00771-AJS (W.D. PA Nov. 14,
2016); Fritz v. City of Ecorse, Case No. 13-000371-NZ (Wayne County MI Circuit Ct.); Ray v.
City of Lansing, Case No. 13-124242-NZ (Ingham County MI Circuit Ct.); Laprarie v. City of
Warren, Case No. 11-0044560NZ (Macomb County MI Circuit Ct.); Baynai v. City of Riverview,
Case No. 12-0072979 (Wayne County MI Circuit Ct.); Domino v. City of Livonia, Case No. 11010285-NZ (Wayne County MI Circuit Ct.).
15.

My law firm, Liddle & Dubin, P.C., has been devoted to representing individuals in class

action litigation for more than 20 years, which in addition to the above cases includes many
dozens of certified, resolved class actions.
16.

Liddle & Dubin, P.C. has successfully litigated appeals in class actions and obtained

numerous favorable published decisions, including the following:
Baptiste v. Bethlehem Landfill Co., 965 F.3d 214 (3d Cir. 2020); Clark-Floyd Landfill,
LLC v. Gonzalez, No. 19A-CT-2680, 2020 Ind. App. LEXIS 257, at *21 (Ct. App. June
18, 2020) (unanimously affirming grant of class certification on defendant’s interlocutory
appeal); Bell v. Cheswick Generating Station, 734 F.3d 188, 190 (3d Cir. 2013) (circuitwide issue of first impression holding that claims of plaintiffs and class were not
preempted by federal statutory scheme, now adopted by several federal circuits and
states); Olden v. Lafarge Corp., 383 F.3d 495, 497 (6th Cir. 2004) (overruling prior
precedent that prohibited aggregating class damage for jurisdictional purposes and
affirming district court’s grant of class certification).
17.

In addition to myself, my firm employs five additional attorneys. Among these attorneys

are partners Steven Liddle (who was named a Michigan Lawyer of the Year by Michigan
Lawyers’ Weekly in 2002, taught complex litigation as an adjunct professor at Michigan State
University College of Law), Laura Sheets and David Dubin (who have each successfully
represented plaintiffs in class action lawsuits since at least 2001), and associates Matthew Robb
(a former law clerk at the United States Court of Appeals for the Sixth Circuit) and Albert
4
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Ascuitto (whose prior experience includes serving as the head of a complex litigation department
at another law firm).
18.

I believe that the Settlement Agreement represents an excellent result for the Class. While

it is always possible that more would be recovered at trial, complex consumer class actions face
many significant hurdles in reaching trial, any one of which could be the death-knell of the case.
The certainty of immediate monetary and non-monetary relief is not worth risking, in my view,
for the prospect of a better outcome which, if it arrives at all, would be many years down the road
and reduced by substantial litigation expenses. All the while, the Class would be without relief.
19.

Of particular note is the fact that Class Members are guaranteed to be made whole, or

better, through cash refunds, site credits, or a combination thereof. Every Class Member whose
event has been or becomes cancelled will have the opportunity to choose a cash refund. And all
site credits will be extended through the end of 2022, a meaningful change that ensures Class
Members will have the opportunity to use them.
20.

All provisions related to attorneys’ fees in the Settlement Agreement were negotiated after

the relief for the Class had been agreed upon.
I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct. Executed this March 11, 2021 at Grayling, Michigan
DATED: March 11, 2021
s/ Nicholas A. Coulson
Steven D. Liddle
Nicholas A. Coulson
LIDDLE & DUBIN, P.C.
975 E. Jefferson Avenue
Detroit, Michigan 48207
sliddle@ldclassaction.com
ncoulson@ldclassaction.com
Tel: 313-392-0015
Fax: 313-392-0025
Attorneys for Plaintiffs and the Putative
Class
5

Case: 1:20-cv-02486 Document #: 46-2 Filed: 03/11/21 Page 1 of 124 PageID #:350

Exhibit A- Settlement Agreement

Case: 1:20-cv-02486 Document #: 46-2 Filed: 03/11/21 Page 2 of 124 PageID #:351

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
TIMOTHY NELLIS, JANEL DRANES,
LUCY SOUSA, DAVID CASTILLO
AND EDWARD CAMARENA, on behalf
of themselves and all other similarly
situated,
Plaintiffs,
v.

)
)
)
)
)
)
)
)
VIVID SEATS LLC, a Delaware
)
)
Corporation,
Defendant. )

Case No. 1:20-cv-02486
Judge Robert M. Dow Jr.

SETTLEMENT AGREEMENT AND RELEASE
Plaintiffs Timothy Nellis, Janel Dranes, Lucy Sousa, David Castillo and Edward
Camarena (“Plaintiffs”) hereby enter into this settlement agreement and release (“Settlement
Agreement”) in order to effect a full and final settlement and dismissal with prejudice of all
claims against Defendant Vivid Seats LLC (“Vivid Seats”) alleged in the litigation captioned
Nellis, et al. v. Vivid Seats LLC, Case No. 1:20-cv-02486 (N.D. Ill.) (hereinafter, the
“Litigation”) on the terms set forth herein. Capitalized terms shall otherwise have the meaning
ascribed to them in Section II of this Settlement Agreement.
I.

RECITALS
WHEREAS, certain of the Plaintiffs initiated the Litigation against Vivid Seats on or

about April 23, 2020, and Plaintiffs thereafter filed a First Amended Complaint. Plaintiffs
generally allege that Vivid Seats is obligated to provide payments for tickets purchased on or
before the Preliminary Approval Date to events that, at any time between September 29, 2016
and the Preliminary Approval Date, were cancelled, postponed or rescheduled, that Vivid Seats
failed to do so and that ticket purchasers suffered damages and/or are entitled to other relief as a
result. Plaintiffs asserted claims for breach of contract, breach of implied contract, violations of
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the Illinois Ticket Sale and Resale Act, violations of state consumer protection statutes,
conversion, unjust enrichment, negligent misrepresentation and breach of express warranty.
Plaintiffs assert their claims on their own behalf as well as on behalf of “[a]ll Persons residing in
the United States, its territories or Canada who at any time on or before the Preliminary
Approval Date purchased a ticket through Vivid Seats to an event that subsequently became a
Cancelled Event, a Postponed Event and/or a Rescheduled Event[,]” with certain exclusions.”
WHEREAS, Vivid Seats denies all of Plaintiffs’ allegations in the Litigation and
specifically denies that it has engaged in any wrongdoing whatsoever, that it has made any false
or misleading statements, that it breached any agreements with Plaintiffs or the proposed classes,
that Plaintiffs and the proposed classes are entitled to any relief whatsoever and that the action
can properly or feasibly be maintained as a class action on a contested basis.
WHEREAS, Vivid Seats was and is fully prepared to file a motion to compel arbitration
on an individual, non-class basis and to dismiss this action pursuant to the terms of use to which
Vivid Seats contends Plaintiffs agreed when they allegedly purchased tickets to third-party
events through Vivid Seats’ marketplace.
WHEREAS, prior to the deadline for the filing of Vivid Seats’ motion to compel
arbitration and with an express reservation of the right by Vivid Seats to move to compel
arbitration if and when necessary, the parties began to discuss the possibility of settlement, and
on November 18, 2020, the parties engaged in a day-long mediation with the assistance of the
Honorable Wayne R. Andersen (Ret.) of JAMS. The parties did not reach the terms of a
settlement on November 18, 2020 and instead continued to conduct arms’-length negotiations
through Judge Andersen in November and December of 2020, ultimately resulting in a
preliminary agreement on the material terms of a class settlement of this action, subject to
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negotiating the remaining settlement terms and negotiating a definitive written settlement
agreement.
WHEREAS, Class Counsel have made a thorough investigation of the facts and
circumstances surrounding the allegations asserted in the Litigation and have engaged in
investigation and discovery of the claims asserted therein.
WHEREAS, Plaintiffs and Class Counsel have examined the benefits to be obtained
under the terms of this Settlement Agreement, have considered the risks associated with the
continued prosecution of the Litigation and believe that it is in the best interests of the Settlement
Class that the Litigation be resolved on the terms and conditions set forth in this Settlement
Agreement. Class Counsel reached that conclusion after considering the factual and legal issues
presented in the Litigation, the risks associated with the otherwise forthcoming motion of Vivid
Seats to compel arbitration on a non-class basis, the other defenses available to Vivid Seats, the
substantial benefits that members of the Settlement Class will receive as a result of the
Settlement Agreement, the risks and uncertainties of continued litigation, the risks and
uncertainties associated with the ongoing COVID-19 pandemic, the expense that would be
necessary to prosecute the Litigation through trial and any appeals that might be taken and the
likelihood of success at trial.
WHEREAS, Vivid Seats denies each and every allegation of liability, wrongdoing and
damages and further denies that the Litigation may be maintained as a class action except for
settlement purposes. Nonetheless, without admitting or conceding any liability, damages or any
wrongdoing whatsoever and without conceding the appropriateness of class treatment for claims
asserted in any future complaint, Vivid Seats has agreed to settle the Litigation on the terms and

3
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conditions set forth in this Settlement Agreement solely to avoid the substantial expense,
inconvenience, burden and disruption of continued litigation.
WHEREAS, the parties agree and understand that neither this Settlement Agreement nor
the Settlement it represents shall be construed or admissible as an admission of any kind by
Vivid Seats of any wrongdoing whatsoever, including an admission of a violation of any statute
or law or of liability on the claims or allegations in the Litigation.
WHEREAS, the parties agree and understand that neither this Settlement Agreement nor
the Settlement it represents shall be construed or admissible as an admission of any kind by
Vivid Seats that Plaintiffs’ claims in this Litigation or any other similar claims in other
proceedings are or would be suitable for class treatment if the Litigation proceeded through
litigation and/or trial.
WHEREAS, the parties desire to compromise and settle all issues and claims that have
been brought or could have been brought against the Released Parties arising out of or relating to
allegations that Vivid Seats failed to pay monies, caused damages or otherwise failed to provide
adequate relief after third-party events were cancelled, postponed or rescheduled as well as all of
the claims that were or could have been asserted in the Litigation.
NOW, THEREFORE, in consideration of the mutual covenants and agreements herein,
the parties hereto agree as follows, subject to preliminary and final approval from the Court:
II.

DEFINITIONS
As used in this Settlement Agreement, the following terms shall have the meaning set

forth below. Where appropriate, terms used in the singular shall be deemed to include the plural
and vice versa.
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1.

Attorneys’ Fees and Expenses - “Attorneys’ Fees and Expenses” means

the total award of attorneys’ fees, costs and expenses sought by Class Counsel and allowed by
the Court.
2.

CAFA Notices - “CAFA Notices” means the notice of this Settlement to

be served upon state and federal regulatory authorities as required by the Class Action Fairness
Act of 2005, 28 U.S.C. § 1715.
3.

Cancelled Event - “Cancelled Event” means an event that, at any time

from September 29, 2016 through the Preliminary Approval Date, was cancelled and is no longer
set to occur.
4.

Cash Fund - “Cash Fund” means the cash portion of the common fund in

the amount of seven million five hundred thousand dollars ($7,500,000) described in
Section IV(A), which will be used to pay Attorneys’ Fees and Expenses, any Service Awards
ordered by the Court, Settlement Fees and Expenses and all cash payments to be paid to
members of the Settlement Class under this Agreement. The Cash Fund shall represent the full
amount of Vivid Seats’ monetary obligations under this Settlement, and in no event shall Vivid
Seats be required to pay or contribute toward the Settlement more than the amount of the Cash
Fund.
5.

Claim Deadline - “Claim Deadline” means the date ninety (90) Days after

the Notice Date by which a member of the Settlement Class eligible for the benefits described in
Section IV(B)(1) shall complete, sign and submit a Claim Form.
6.

Claim Form - “Claim Form” means the form that Settlement Class

Members must complete, sign and submit on or before the Claim Deadline to be eligible for the
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benefits described in Section IV(B)(1) below, which form shall be substantially in the form of
Exhibit 1 hereto.
7.

Class Counsel - “Class Counsel” means Steven D. Liddle, Esq. and

Nicholas A. Coulson, Esq. of Liddle & Dubin, P.C.
8.

Class Counsel Release - “Class Counsel Release” means the release and

discharge, as of the Effective Date, by the Class Counsel Releasing Parties of the Released
Parties of and from all Class Counsel Released Claims.
9.

Class Counsel Released Claims - “Class Counsel Released Claims” means

any and all claims, actions, causes of action, rights, demands, disputes, suits, debts, liens,
contracts, warranties, agreements, offsets or liabilities, including but not limited to tort claims,
equitable claims, claims for breach of contract, breach of warranty, breach of the duty of good
faith and fair dealing, breach of statutory duties, actual or constructive fraud, misrepresentation,
omission, fraudulent inducement, compensatory or punitive damages, statutory damages,
injunctive or declaratory relief, whether known or unknown, alleged or not alleged, suspected or
unsuspected, contingent or matured, direct or indirect, under federal, state, provincial or local
law, rules or regulations, that the Class Counsel Releasing Parties had, now have or may in the
future have with respect to the Attorneys’ Fees and Expenses and/or the administration of the
Settlement as well as any other fees, costs or expenses that Class Counsel or any counsel
representing any Plaintiff incurred, charged, bore or will at any time incur, charge or bear arising
from or relating to the Litigation, the Released Claims or the Settlement.
10.

Class Counsel Releasing Parties - “Class Counsel Releasing Parties”

means Class Counsel and any of their respective predecessors, successors, assigns, subrogees,
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employees, agents, counsel, insurers, co-insurers, reinsurers, insurance brokers and all other legal
or natural persons who may claim by, through or under them.
11.

Class Notice - “Class Notice” means the Court-approved form of notice in

substantially the same form as Exhibits 2 and 3, which will notify the Settlement Class of
preliminary approval of the Settlement and the scheduling of the Final Approval Hearing, among
other things.
12.

Court - “Court” means the United States District Court for the Northern

District of Illinois, Eastern Division.
13.

Credit - “Credit” means a credit that can be applied toward the purchase of

tickets to third-party events through the marketplace of Vivid Seats.
14.

Days - “Days” means calendar days, except that, when computing any

period of time prescribed or allowed by this Settlement Agreement, the day of the act, event or
default from which the designated period of time begins to run shall not be included. Further,
when computing any period of time prescribed or allowed by this Settlement Agreement, the last
day of the period so computed shall be included, unless it is a Saturday, a Sunday or a federal or
State of Illinois legal holiday, in which event the period runs until the end of the next day that is
not a Saturday, Sunday or federal or State of Illinois legal holiday
15.

Defense Counsel - “Defense Counsel” means Latham & Watkins LLP.

16.

Effective Date - “Effective Date” means the date defined in

Section XIII(A) below.
17.

Emailed Notice - “Emailed Notice” means the notice of the Settlement

provided to the Settlement Class by email, which shall be without material alteration from
Exhibit 2.
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18.

Escrow Account - “Escrow Account” means the bank account established

to hold the Cash Fund as described in Section V(A).
19.

Final - “Final” shall have the meaning defined in Section XIII(B) below.

20.

Final Approval Hearing - “Final Approval Hearing” means the hearing at

which the Court will consider and finally decide whether to enter the Final Order and Judgment.
21.

Final Order and Judgment - “Final Order and Judgment” means that Court

order that permanently certifies the class described in Section III(A) below, approves this
Settlement Agreement, approves payment of Attorneys’ Fees and Expenses and makes such
other final rulings as are contemplated by this Settlement Agreement, as described in
Section XI(A) below, except that any reduction to an award of Attorneys’ Fees and Expenses or
to the Service Awards shall not constitute a material alteration.
22.

Litigation - As noted above, “Litigation” means Nellis, et al. v. Vivid

Seats LLC, Case No. 1:20-cv-02486 (N.D. Ill.), which is pending before the Honorable Robert
M. Dow Jr. in the United States District Court for the Northern District of Illinois, Eastern
Division.
23.

Mailed Notice - “Mailed Notice” means the notice of the Settlement

provided to the Settlement Class by First-Class Mail, postage pre-paid, which shall be without
material alteration from Exhibit 3.
24.

Notice Program - “Notice Program” means the program for disseminating

the Class Notice to the Settlement Class in accordance with the terms set forth in Section VII
below and as described further in Exhibit 4.
25.

Notice Date - “Notice Date” means the date upon which Mailed Notice is

mailed to the Settlement Class in accordance with the terms set forth in Section VII(D) below. If
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Mailed Notice is mailed to the Settlement Class over a period of Days, the Notice Date shall be
the date on which the last set of Mailed Notices are mailed.
26.

Objection Date - “Objection Date” means the date forty-five (45) Days

after the Notice Date by which Settlement Class Members must submit any objection to the
Settlement Agreement’s terms or provisions and submit any required statements, proof or other
materials and/or argument.
27.

Opt Out - “Opt Out” means a member of the Settlement Class who

properly and timely submits a Request for Exclusion from the Settlement Class as set forth in
Section VIII below.
28.

Opt-Out Deadline - “Opt-Out Deadline” means the date forty-five (45)

Days after the Notice Date by which any member of the Settlement Class who does not wish to
be included in the Settlement Class and participate in the Settlement must complete the acts
necessary to properly effect such election to opt out.
29.

Opt-Out List - “Opt-Out List” means a written list prepared by the

Settlement Administrator of the names of all members of the Settlement Class who submit timely
Requests for Exclusion.
30.

Parties - “Parties” means Plaintiffs and Settlement Class Members

together with Vivid Seats. Plaintiffs and Settlement Class Members shall be referred to as one
Party, with Vivid Seats being the other Party. “Parties” shall also mean Class Counsel for the
sole purpose of effecting the Class Counsel Release.
31.

Person - “Person” means an individual, corporation, partnership, limited

partnership, limited liability company, association, member, joint stock company, estate, legal
representative, trust, unincorporated association, any business or legal entity and such
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individual’s or entity’s spouse, heirs, predecessors, successors, agents, representatives, assignees
and counsel.
32.

Plaintiffs - “Plaintiffs” means Timothy Nellis, Janel Dranes, Lucy Sousa,

David Castillo and Edward Camarena.
33.

Postponed Event - “Postponed Event” means an event that, at any time

from September 29, 2016 through the Preliminary Approval Date, was delayed from occurring
on its originally scheduled date, that has not been cancelled from occurring as of the Preliminary
Approval Date, that has not yet occurred and that has not been rescheduled to occur on a date
certain.
34.

Preliminary Approval Date - “Preliminary Approval Date” means the date

on which the Preliminary Approval Order is entered by the Court and received by counsel for the
Parties.
35.

Preliminary Approval Order - “Preliminary Approval Order” means the

order of the Court preliminarily approving this Settlement Agreement and conditionally
certifying a provisional Settlement Class, in substantially the same form as Exhibit 5.
36.

Published Notice - “Published Notice” means the notice published on the

Settlement Website, which shall be without material alteration from Exhibit 6.
37.

Purchase Price - “Purchase Price” means the price of the ticket (inclusive

of base price, fees and delivery charges but exclusive of any insurance charges) less any amounts
paid with gift cards, store credit or loyalty credit.
38.

Release - “Release” means the release and discharge, as of the Effective

Date, by the Releasing Parties of the Released Parties of and from all Released Claims.
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39.

Released Claims - “Released Claims” means any and all claims, actions,

causes of action, rights, demands, disputes, suits, debts, liens, contracts, warranties, agreements,
offsets or liabilities, including but not limited to tort claims, equitable claims, claims for breach
of contract, breach of warranty, breach of the duty of good faith and fair dealing, breach of
statutory duties, actual or constructive fraud, misrepresentation, omission, fraudulent
inducement, statutory or consumer misrepresentation, omission or fraud, unfair business or trade
practices, any right to recovery or relief in, through or as a result of a parens patriae action, a
private-attorney-general action or other governmental action or investigation, restitution,
rescission, compensatory and punitive damages, statutory damages, injunctive or declaratory
relief, public injunction, any right to relief pursuant to a public injunction, attorneys’ fees,
interests, costs, penalties and any other claims, whether known or unknown, alleged or not
alleged in the Litigation, suspected or unsuspected, contingent or matured, direct or indirect,
under federal, state, provincial or local law, rules or regulations, that the Releasing Parties, now
have or may in the future have with respect to any conduct, acts, omissions, facts, matters,
transactions or oral or written statements or occurrences on or prior to the Preliminary Approval
Date arising from or relating to the purchase of a ticket through Vivid Seats to an event that
subsequently became a Cancelled Event, Postponed Event and/or Rescheduled Event, including,
without limitation, causes of action for breach of contract, breach of implied contract, violations
of state consumer protection statutes, violations of ticket seller or reseller statutes, violations of
the California Business and Professions Code, any claim under the California Unfair
Competition Law or right to relief thereunder, any claim under the California Consumer Legal
Remedies Act or right to relief thereunder, any claim under any California false-advertising law
or right to relief thereunder, any claim under the Florida Deceptive and Unfair Trade Practices
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Act or right to relief thereunder, any claim under the New Hampshire Consumer Protection Act
or right to relief thereunder, any claim under the Illinois Ticket Sale and Resale Act or right to
relief thereunder, any claim under Illinois Consumer Fraud and Deceptive Business Practices Act
or right to relief thereunder, violations of gift-card or credit statutes, conversion, unjust
enrichment, negligent misrepresentation, fraud, breach of express or implied warranty and
similar claims under the consumer protection and/or deceptive trade practices acts, common law
and statutory law of all states and territories of the United States, all provinces and territories of
Canada and the District of Columbia, including but not limited to any and all consumer
protection statutes, rules or regulations.
40.

Released Parties - “Released Parties” means Vivid Seats LLC and Vivid

Seats Ltd. and their affiliates and each of their respective past, present and future predecessors,
successors, assigns, parents, subsidiaries, affiliates, joint venturers, partnerships, limited liability
companies, corporations, unincorporated entities, divisions, groups, directors, officers,
shareholders, members, grand-members, employees, partners, agents, insurers, co-insurers,
attorneys, legal representatives, other agents and all other Persons, entities or individuals acting
or purportedly acting for or on their behalf (including without limitation any governmental
entity).
41.

Releasing Parties - “Releasing Parties” means Plaintiffs (on behalf of

themselves and all Settlement Class Members), each of the Settlement Class Members and the
respective predecessors, successors, assigns, subrogees, officers, directors, employees, agents,
counsel, parents, subsidiaries, administrators, insurers, co-insurers, reinsurers, insurance brokers,
credit card companies of each of the Plaintiffs and Settlement Class Members as well as all other
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legal or natural persons who may claim by, through or under Plaintiffs or the Settlement Class
Members and who have not excluded themselves from the Settlement Class.
42.

Rescheduled Event - “Rescheduled Event” means an event that, at any

time from September 29, 2016 through the Preliminary Approval Date, was delayed from
occurring on its originally scheduled date, that has not been cancelled from occurring as of the
Preliminary Approval Date, that has not yet occurred and that has been rescheduled to occur on a
date certain after the Preliminary Approval Date.
43.

Request for Exclusion - “Request for Exclusion” means any request by

any member of the Settlement Class for exclusion from the Settlement Class in compliance with
Section VIII below.
44.

Service Awards - “Service Awards” means compensation for Plaintiffs, as

defined in Section X(B) below, for the time and effort undertaken in this Litigation, which shall
be subject to Court approval.
45.

Settlement - “Settlement” means the agreement by Plaintiffs and Vivid

Seats to resolve the Litigation, the terms of which have been memorialized in this Settlement
Agreement.
46.

Settlement Administrator - “Settlement Administrator” means the third-

party agent or administrator agreed to by the Parties and appointed by the Court to implement the
notice and other settlement requirements of this Settlement Agreement. The Parties agree that
Angeion Group shall serve as the Settlement Administrator, subject to approval by the Court.
47.

Settlement Agreement - “Settlement Agreement” means this settlement

agreement, including any amendment hereto pursuant to Section XV(E) below, and all the
exhibits attached hereto.
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48.

Settlement Class - “Settlement Class” means all Persons who at any time

on or before the Preliminary Approval Date purchased a ticket through Vivid Seats to an event
that subsequently became a Cancelled Event, a Postponed Event and/or a Rescheduled Event,
subject to the exclusions stated in Section III(A)(i)-(vii) below.
49.

Settlement Class Member - “Settlement Class Members” means all

Persons in the Settlement Class who do not exclude themselves pursuant to Section VIII below.
50.

Settlement Fees and Expenses - “Settlement Fees and Expenses” means

the authorized costs and expenses incurred by the Settlement Administrator in providing Class
Notice and implementing the Notice Program in accordance with this Settlement Agreement and
the anticipated Preliminary Approval Order and all authorized costs and expenses incurred by the
Settlement Administrator in administering the Settlement Agreement, including but not limited
to costs and expenses associated with assisting the Settlement Class, processing claims,
escrowing funds, issuing and/or mailing awards, paying taxes and tax expenses and other
authorized fees and expenses of the Settlement Administrator. All Settlement Fees and Expenses
shall be paid exclusively out of the Cash Fund.
51.

Settlement Website - “Settlement Website” means www.ticketpurchase

settlement.com which will be a dedicated website created and maintained by the Settlement
Administrator and will contain relevant documents and information about the Settlement
including this Settlement Agreement, the Published Notice and other documents that Class
Counsel and Defense Counsel agree upon.
52.

Vivid Seats - “Vivid Seats” means Vivid Seats LLC.

53.

The plural of any defined term includes the singular, and the singular of

any defined term includes the plural, as the case may be.
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III.

PRELIMINARY CERTIFICATION OF SETTLEMENT CLASS
A.

The Parties stipulate to certification, for settlement purposes only, of the

Settlement Class defined as follows:
All Persons residing in the United States, its territories or Canada who at any time
on or before the Preliminary Approval Date purchased a ticket through Vivid
Seats to an event that subsequently became a Cancelled Event, a Postponed Event
and/or a Rescheduled Event.
Specifically excluded are the following Persons:
(i)
Vivid Seats and its subsidiaries and affiliates, employees, officers,
directors, agents and representatives;
(ii)

Class Counsel;

(iii)

The judges who have presided over the Litigation; and

(iv)
All Persons who have timely elected to become Opt Outs from the
Settlement Class in accordance with the Court’s orders.
B.

After execution of this Settlement Agreement, Plaintiffs and Class Counsel shall

promptly move the Court for entry of a Preliminary Approval Order in substantially the same
form as Exhibit 5, which by its terms shall:
1.

Preliminarily approve the terms of the Settlement Agreement;

2.

Certify the Settlement Class for purposes of this Settlement Agreement

3.

Find that the proposed Settlement is sufficiently fair, reasonable and

only;

adequate to warrant providing notice to the Settlement Class;
4.

Approve the contents of the Class Notice and the Notice Program;

5.

Find that the Notice Program (a) is reasonable and constitutes due,

adequate and sufficient notice to all Persons entitled to receive notice, (b) is reasonably
calculated, under the circumstances, to apprise the Settlement Class of the pendency of the
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Litigation and of their right to object to or to exclude themselves from the Settlement and
(c) meets all applicable requirements of applicable law;
6.

Require each member of the Settlement Class who wishes to exclude

himself or herself from the Settlement Class to submit an appropriate, timely Request for
Exclusion in accordance with the procedure outlined in Section VIII below;
7.

Preliminarily enjoin all members of the Settlement Class unless and until

they have timely excluded themselves from the Settlement Class from (a) filing, commencing,
prosecuting, intervening in or participating as plaintiff, claimant, participant or class member in
any other lawsuit or administrative, regulatory, arbitration or other proceeding in any jurisdiction
based on, relating to or arising out of the claims and causes of action or the facts and
circumstances giving rise to the Litigation or the Released Claims; (b) filing, commencing,
participating in or prosecuting a lawsuit or administrative, regulatory, arbitration or other
proceeding as a class action on behalf of any member of the Settlement Class who has not timely
excluded himself or herself (including by seeking to amend a pending complaint to include class
allegations or seeking class certification in a pending action), based on, relating to or arising out
of the claims and causes of action or the facts and circumstances giving rise to the Litigation or
the Released Claims; and (c) attempting to effect opt outs of a class of individuals in this lawsuit
or any other lawsuit or administrative, regulatory, arbitration or other proceeding based on,
relating to or arising out of the claims and causes of action or the facts and circumstances giving
rise to the Litigation or the Released Claims. This Settlement Agreement is not intended to
prevent Settlement Class Members from assisting a state, provincial or federal agency in any
action or investigation initiated by such agency;
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8.

Order that any member of the Settlement Class who does not submit a

timely, written Request for Exclusion from the Settlement Class (i.e., becomes an Opt Out) will
be bound by all proceedings, orders and judgments in the Litigation, even if such Settlement
Class Member has previously initiated or subsequently initiates individual litigation or other
proceedings encompassed by the Release;
9.

Require each Settlement Class Member who is not an Opt Out and who

wishes to object to the fairness, reasonableness or adequacy of this Settlement Agreement or any
part of the Settlement to file with the Court and serve on Class Counsel a statement of the
objection in accordance with the procedures outlined in Section IX below no later than forty-five
(45) Days after the Notice Date or as the Court otherwise may direct;
10.

Require any response to an objection shall be filed with the Court no later

than fourteen (14) Days prior to the Final Approval Hearing;
11.

Specify that any Settlement Class Member who does not file a timely,

written objection to the Settlement or who fails to otherwise comply with the requirements of
Section IX below shall be foreclosed from seeking any adjudication or review of this Settlement
by appeal or otherwise;
12.

Require that any attorney hired by a Settlement Class Member for the

purpose of objecting to this Settlement Agreement or to any portion of the Settlement will be at
the Settlement Class Member’s expense;
13.

Require that any attorney hired by a Settlement Class Member for the

purpose of objecting to the Settlement and who intends to make an appearance at the Final
Approval Hearing to provide to Class Counsel and Defense Counsel and to file with the Clerk of
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the Court a notice of intention to appear no later than forty-five (45) Days after the Notice Date
or as the Court may otherwise direct;
14.

Direct that Class Counsel shall file their applications for the Attorneys’

Fees and Expenses and Plaintiffs’ Service Awards in accordance with the terms set forth in
Section X;
15.

Direct that Class Counsel shall file their papers in support of final

approval of the Settlement no later than sixty (60) Days after the Notice Date. If any reply
papers are necessary, they shall be filed no later than fourteen (14) Days prior to the Final
Approval Hearing.
16.

Schedule a Final Approval Hearing to review comments regarding the

proposed Settlement and to consider the fairness, reasonableness and adequacy of the proposed
Settlement and the application for an award of Attorneys’ Fees and Expenses, and to consider
whether the Court should issue a Final Order and Judgment approving the Settlement, granting
Class Counsel’s application for Attorneys’ Fees and Expenses, granting the Service Awards
application by Plaintiffs and dismissing the claims against Vivid Seats with prejudice; and
17.

Contain any additional provisions agreeable to the Parties that might be

necessary or advisable to implement the terms of this Settlement Agreement and the proposed
settlement.
IV.

SETTLEMENT COMPENSATION AND BENEFITS; INJUNCTIVE RELIEF
A.

Cash Fund. In consideration of the Release, the Class Counsel Release and the

dismissal of the Litigation with prejudice and subject to the limits specified herein, Vivid Seats
agrees to make an all-inclusive common fund payment of seven million five hundred thousand
dollars ($7,500,000) (less any amounts for Settlement Fees and Expenses already paid) to the
Cash Fund. Vivid Seats shall cause seven million five hundred thousand dollars ($7,500,000)
18
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(less any amounts for Settlement Fees and Expenses already paid) to be paid into the Escrow
Account within thirty (30) Days of the Final Order and Judgment. Except for costs associated
with the implementation of the injunctive relief set forth in Section IV(B)(2), this amount shall
represent the entirety of Vivid Seats’ monetary obligation under this Settlement Agreement, and
no further monetary obligation shall be imposed on Vivid Seats or otherwise required.
B.

Compensation and Benefits to Settlement Class Members; Injunctive Relief

for Settlement Class Members.

Settlement Class Members are entitled to the following

compensation, benefits and/or injunctive relief:
1.

Cancelled Events. Settlement Class Members who purchased a ticket to a

Cancelled Event and held that ticket at the time the event became a Cancelled Event may submit
a claim for a cash payment equal to the Purchase Price of the ticket to the Cancelled Event, less
any sums already paid to the Settlement Class Member or spent in Credit by the Settlement Class
Member. All such payments shall be paid exclusively from the Cash Fund. A Settlement Class
Member who claims a cash payment pursuant to this Section IV(B)(1) shall relinquish and no
longer be entitled to any Credit from Vivid Seats toward the purchase of tickets to events through
Vivid Seats, subject to the limitations provided in Section IV(D) below, and Vivid Seats shall
have no obligation to make any charitable payment or donation in connection with the purchase
of tickets to a Cancelled Event by a Settlement Class Member who claims a cash payment from
the Cash Fund, even if Vivid Seats previously agreed to make such a charitable payment or
donation. In order to be eligible to receive the benefits of this Section IV(B)(1), a member of the
Settlement Class must submit or postmark a completed and signed Claim Form by the Claim
Deadline.
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2.

Postponed Events And Rescheduled Events. Vivid Seats agrees to the

entry of an order for injunctive relief requiring as follows: Settlement Class Members who
purchased and hold a ticket to a Postponed Event or a Rescheduled Event shall automatically be
entitled to a Credit equal to 110% of the total of the Purchase Price of the ticket to the Postponed
Event or Rescheduled Event less any sums already paid to the Settlement Class Member or spent
in Credit by the Settlement Class Member, in the event that the Postponed Event or Rescheduled
Event becomes cancelled and the Settlement Class Member still holds the ticket to the Postponed
Event or Rescheduled Event at the time it is cancelled. By way of example only, if the Purchase
Price of a ticket to a Postponed Event is $100, and the Settlement Class Member has already
been paid $50, in the event the Postponed Event becomes cancelled and the Settlement Class
Member still holds the ticket, the Settlement Class Member shall automatically be entitled to a
Credit equal to $55 (1.10 x ($100 – $50)). The Credit may be used toward the purchase of
tickets to events through Vivid Seats. In lieu of the foregoing Credit option, however, Settlement
Class Members who purchased and hold a ticket to a Postponed Event or a Rescheduled Event
may instead request from Vivid Seats within twenty-one (21) Days of receipt of a notice that the
Postponed Event or Rescheduled Event has been cancelled a cash payment equal to the Purchase
Price of the ticket to the Postponed Event or Cancelled Event, less any sums already paid to the
Settlement Class Member or spent in Credit by the Settlement Class Member.
3.

Extension Of Credits. The expiration date for all active, non-expired

Credits currently held by Settlement Class Members and not otherwise relinquished under this
Settlement Agreement shall be extended, such that those Credits shall be valid for use toward the
purchase of tickets through Vivid Seats through December 31, 2022. All Credits provided to
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Settlement Class Members pursuant to Section IV(B)(2) shall also be valid for use toward the
purchase of tickets through Vivid Seats through December 31, 2022.
C.

Deadline to Submit Claims Pursuant To Section IV(B)(1); Payment of Claims

Pursuant to Section IV(B)(1). The deadline to submit a claim pursuant to Section IV(B)(1)
shall be the Claim Deadline. The Settlement Administrator shall not review or pay any claims
for monetary compensation submitted by a member of the Settlement Class after the Claim
Deadline. The Settlement Administrator will pay all approved claims as soon as reasonably
practicable following the Effective Date. Prior to paying any approved claim, however, the
Settlement Administrator shall inform Vivid Seats of the approved payment amount so that
Vivid Seats can provide the Settlement Administrator any updated information on amounts paid
to or spent in Credit by the Settlement Class Member and so that Vivid Seats can adjust or
update the account of the Settlement Class Member to accurately reflect the amount of Credit to
which the Settlement Class Member shall be entitled. Vivid Seats reserves the right to place a
hold on the account, to reduce the amount of Credit previously on the account and/or to
invalidate and reissue (in whole or in part) any Credit previously on the account to ensure the
Settlement Class Member receives the amount of Credit to which the Settlement Class Member
is entitled under this Settlement and does not receive more than the amount to which the
Settlement Class Member is entitled.
D.

Allocation of Cash Fund In The Event Of Oversubscription Or

Undersubscription. If the Cash Fund is oversubscribed (i.e., more claims for compensation are
approved than dollars available in the Cash Fund), then claims will be reduced pro rata, meaning
that each cash award will be reduced by an equal percentage until the Cash Fund is no longer
oversubscribed. In the event of pro rata reductions, Settlement Class Members will forfeit that
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portion of any existing Credit that they currently hold and have not yet redeemed that is equal to
(i) the Credit issued prior to any redemption of that Credit divided by the Purchase Price
multiplied by (ii) the cash payment being issued. By way of examples only, if a Settlement Class
Member originally paid a Purchase Price of $100, originally received in 2020 a Credit valued at
$100 (i.e., 100%) and receives $80 in cash from the Cash Fund, then the Settlement Class
Member will receive a Credit valued at $20 in addition to $80 in cash and will forfeit Credits
valued at $80 (($100/$100) x $80). If a Settlement Class Member originally paid a Purchase
Price of $100, originally received in 2020 a Credit valued at $110 (i.e., 110%) and receives $80
in cash from the Cash Fund, then the Settlement Class Member will receive a Credit equal to $22
in addition to $80 in cash and will forfeit Credits valued at $88 (($110/$100) x $80). If the Cash
Fund is undersubscribed (i.e., fewer claims for compensation are approved than dollars or value
available in the Cash Fund), then any remaining dollars within the Cash Fund shall be reallocated
pro rata to previously-approved, valid claims against that Cash Fund. Vivid Seats shall have no
obligation to make any charitable payment or donation in connection with a purchase of tickets
to a Cancelled Event by a Settlement Class Member who receives a cash payment from the Cash
Fund, even if the Cash Fund is oversubscribed or undersubscribed and even if Vivid Seats
previously agreed to make such a charitable payment or donation.
V.

ADMINISTRATION OF THE SETTLEMENT
A.

Establishment And Administration Of The Cash Fund As A Qualified

Settlement Fund. Within thirty (30) Days after the entry of the Final Order and Judgment,
Vivid Seats shall pay the total sum of the Cash Fund (less any costs and expenses related to
Settlement Fees and Expenses already paid by Vivid Seats) into the Escrow Account to be held
in escrow by the Settlement Administrator. The Cash Fund shall be established as a Qualified
Settlement Fund (“QSF”) within the meaning of Treasury Regulation Section 1.468B-1, pursuant
22
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to the subject matter jurisdiction of the Court under Treasury Regulation Section 1.468B-l(c)(1)
and an order to be entered by the Court establishing a QSF within the meaning of Treasury
Regulation Section 1.468B-1. After the Cash Fund has been paid into the Escrow Account, the
Parties and the Settlement Administrator agree to treat the Cash Fund as a QSF within the
meaning of Treasury Regulation Section 1.468B-1.
B.

Cash Fund, Distributions And Expenses. No portion of the Cash Fund shall be

made available to the Settlement Class except as specifically set forth in this Settlement
Agreement. Until such time as the Cash Fund is distributed, the Settlement Class shall not
possess any rights to demand or receive any portion of the monies or the escrowed monies or to
mortgage, pledge or encumber the same in any manner. To the extent possible, the terms of the
Settlement Agreement shall be construed so as to prevent Plaintiffs from being in constructive
receipt, as determined under federal income tax principles, of the Cash Fund. All expenses
incurred in administering the Cash Fund, including without limitation, the fees and expenses of
the Settlement Administrator and all Settlement Fees and Expenses, shall be paid from the Cash
Fund. If this Settlement Agreement does not for any reason become Final or effective or is
otherwise rescinded, withdrawn or abrogated before the Effective Date of the Settlement, then all
amounts that have been paid by Vivid Seats into the Escrow Account shall be returned to Vivid
Seats.
C.

Administrator Of The Cash Fund. For the purposes of Section 468B of the

Internal Revenue Code of 1986, as amended, and Treasury Regulation Section 1.468B as
promulgated thereunder, the “administrator” shall be the Settlement Administrator or its
successors.

The Settlement Administrator shall have the authority to conduct any and all

activities necessary to administer the Cash Fund. The Settlement Administrator shall submit
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personally to the jurisdiction of the Court. The Settlement Administrator shall be indemnified
and held harmless by Plaintiffs and the Settlement Class from any claims made by any alleged
lien holder or other Person or entity that attempts to assert a right of payment, reimbursement or
garnishment against the Cash Fund.
D.

QSF-Related Duties Of The Settlement Administrator.

The Settlement

Administrator shall timely and properly file, or cause to be filed, all federal, state or local tax
returns and information returns (together, “Tax Returns”) necessary or advisable with respect to
the earnings on the funds deposited in the Cash Fund (including without limitation the returns
described in Treasury Regulation Section 1.468B-2(k)). Such Tax Returns shall be consistent
with this subsection and in all events shall reflect that all taxes (including any estimated taxes,
earnings or penalties) on the income earned on the funds deposited in the Cash Fund shall be
paid out of such funds as provided herein. In all events, Vivid Seats and Defense Counsel shall
have no liability or responsibility whatsoever for the taxes or the filing of any Tax Return or
other document with the Internal Revenue Service or any other state or local taxing authority.
Vivid Seats and Defense Counsel shall have no liability or responsibility for the taxes of the
Cash Fund with respect to the Cash Fund Amount nor the filing of any Tax Returns or other
documents with the Internal Revenue Service or any other taxing authority, nor any expenses
associated therewith (beyond those expenses being paid from the Cash Fund as provided herein).
In the event any taxes are owed by Vivid Seats or Defense Counsel on any earnings on the funds
on deposit in the Cash Fund, such amounts shall also be paid out of the Cash Fund. Taxes with
respect to the Cash Fund shall be treated as, and considered to be, a cost of administration of the
Settlement and shall be timely paid, or caused to be paid, by the Settlement Administrator out of
the Cash Fund without prior order from the Court or approval by Vivid Seats. The Settlement
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Administrator shall be obligated (notwithstanding anything herein to the contrary) to withhold
from distribution to the Settlement Class any funds necessary to pay such amounts (as well as
any amounts that may be required to be withheld under Treasury Regulation Section 1.468B2(l)(2)). The Parties agree to cooperate with each other, and their tax attorneys and accountants
to the extent reasonably necessary, to carry out these provisions. The Settlement Administrator
shall obtain a Federal Taxpayer Identification Number for the Cash Fund upon the execution of
an order by the Court establishing the Cash Fund. The Settlement Administrator is authorized,
upon final distribution of all monies paid into the Cash Fund, to take appropriate steps to wind
down the Cash Fund and thereafter the Settlement Administrator is discharged from any further
responsibility with respect to the Cash Fund.
VI.

DUTIES OF THE SETTLEMENT ADMINISTRATOR
A.

Promptly after the Preliminary Approval Date, the Parties will direct the

Settlement Administrator to issue Class Notice and administer the Notice Program, receive and
appropriately respond to all claims submitted by a member of the Settlement Class and to
otherwise administer the Settlement Agreement.
B.

The Settlement Administrator will (1) assign personnel to manage the settlement

implementation process, including the Notice Program, (2) establish a toll-free telephone number
that members of the Settlement Class may call to obtain information, (3) establish a mailing
address to which members of the Settlement Class can send claims as well as a process for
submitting claims electronically and (4) create a Settlement Website containing information
about the Settlement, including the Published Notice and the Claim Form for download or
electronic submission.
C.

The Settlement Administrator shall receive, evaluate and either approve or

disapprove Claim Forms under the requirements of the Settlement.
25
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Administrator shall send a notice of claim denial by First-Class Mail to each Settlement Class
Member who submitted a Claim Form that the Settlement Administrator determines not to be a
valid claim.
D.

All costs and expenses related to the administration of this Settlement, including

whenever paid by Vivid Seats or the Settlement Administrator, will be deducted from the Cash
Fund.
VII.

NOTIFICATION TO CLASS MEMBERS
A.

The Parties agree that the following Notice Program provides reasonable notice to

the Settlement Class.
B.

All costs associated with providing Class Notice to the Settlement Class shall be

paid exclusively by the Settlement Administrator from the Cash Fund. Prior to the funding of
the Cash Fund, Vivid Seats will make payments necessary to cover the costs of the Notice
Program. Such pre-payments will be deducted from the amount ultimately contributed to the
Cash Fund.
C.

As soon as practicable after the Preliminary Approval Order, the Settlement

Administrator will obtain the name and address and/or email address of each potential member
of the Settlement Class from Vivid Seats.
D.

Within sixty (60) Days of the entry of the Preliminary Approval Order, the

Settlement Administrator will mail the Court-approved Mailed Notice (Exhibit 3) to
(1) Settlement Class Members who, on or after January 1, 2020, purchased a ticket(s) to a
Cancelled Event(s), Postponed Event(s) or Rescheduled Event(s) and (2) Settlement Class
Members who, prior to January 1, 2020, purchased a ticket(s) to a Cancelled Event(s) and have
not received a cash payment equal to the Purchase Price of the ticket to the Cancelled Event, less
any sums already paid to the Settlement Class Member or spent in Credit by the Settlement Class
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Member, at each Settlement Class Member’s last known address as provided to Vivid Seats upon
purchase of a ticket through Vivid Seats or, at an alternative, readily-ascertainable address by
First-Class Mail, postage prepaid.
E.

Within sixty (60) Days of the entry of the Preliminary Approval Order, the

Settlement Administrator will email the Court-approved Emailed Notice (Exhibit 2) to all
potential Settlement Class Members at the email address that they provided to Vivid Seats upon
purchase of a ticket through Vivid Seats.
F.

The Settlement Administrator will perform a national change of address search

and forward notices that are returned by the United States Postal Service with a forwarding
address. Following receipt of any returned notices that do not include a forwarding address, the
Settlement Administrator shall as soon as practicable (itself or through an appropriate vendor)
research such returned mail for more accurate addresses and promptly mail copies of the Mailed
Notice to any more accurate addresses so found.
G.
Settlement

Within fourteen (14) Days of the entry of the Preliminary Approval Order, the
Administrator

will

cause

the

Settlement

Website

located

at

www.ticketpurchasesettlement.com to be updated to provide information and relevant documents
related to this Settlement, including but not limited to, the following: applicable deadlines;
Published Notice; Mailed Notice; Emailed Notice; orders of the Court pertaining to the
Settlement; this Settlement Agreement; and contact addresses for questions. The Settlement
Website shall be rendered inactive thirty (30) Days after the Effective Date. Class Counsel and
Defense Counsel shall agree on all information and documents to be posted on the Settlement
Website.
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H.

Class Counsel, Defense Counsel and Vivid Seats will cooperate in the Notice

Program by providing one another with information necessary to effect notice to the Settlement
Class.
I.

As appropriate, Class Counsel, Vivid Seats and/or the Settlement Administrator

shall provide a declaration to the Court attesting to the Notice Program and all measures
undertaken to provide notice of the Settlement to the Settlement Class no later than twenty-one
(21) Days before the Final Approval Hearing.
J.

In compliance with the attorney general notification provision of the Class Action

Fairness Act, 28 U.S.C. § 1715, within ten (10) Days after the motion for preliminary approval is
filed, the Settlement Administrator shall provide notice of this proposed Settlement, as well as all
other documents required by the Class Action Fairness Act, to the Attorney General of the
United States, and to the attorneys general of each state or territory in which Settlement Class
Members may reside. The Settlement Administrator will provide copies of such notifications to
Class Counsel and Defense Counsel at the time of their submission to the attorneys general.
VIII. REQUESTS FOR EXCLUSION BY SETTLEMENT CLASS MEMBERS
A.

The provisions of this subsection shall apply to any Request for Exclusion. Any

member of the Settlement Class may make a Request for Exclusion by mailing or delivering
such request in writing to the Settlement Administrator as specified in the Class Notice. Any
Request for Exclusion must be postmarked or delivered not later than the Opt-Out Deadline.
Any Request for Exclusion must:
i.
Have the signature of the member of the Settlement Class, even if
represented by counsel. If the member of the Settlement Class is an entity and not
an individual, the Request for Exclusion must be signed by an officer or director
of the entity with authority to act on behalf of that entity. If the Settlement Class
Member is represented by counsel, the Request for Exclusion shall also be signed
by that attorney;
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ii.
State the name, address and telephone number of the Person
requesting exclusion;
iii.
Identify all of the Cancelled Events, Postponed Events and/or
Rescheduled Events to which the Person purchased tickets through Vivid Seats
and the date on which each event was originally scheduled to occur; and
iv.
Contain a clear and unambiguous statement communicating that
such Person elects to be excluded from the Settlement Class, does not wish to be a
Settlement Class Member and elects to be excluded from any judgment entered
pursuant to the Settlement.
B.

A member of the Settlement Class may opt out on an individual basis only; so-

called “mass” or “class” opt outs shall not be allowed.
C.

A member of the Settlement Class who wish to be excluded from the Settlement

Class must do so with respect to all tickets to Cancelled Events, Postponed Events and
Rescheduled Events that they purchased through Vivid Seats. Members of the Settlement Class
may not exclude themselves from the Settlement Class with respect to one or more tickets
purchased through Vivid Seats while seeking relief through the Settlement with respect to other
tickets.
D.

Any member of the Settlement Class who submits a timely Request for Exclusion

may not file an objection to the Settlement and shall be deemed to have waived any rights or
benefits under this Settlement Agreement. If the Person requesting exclusion is represented by
counsel, the Request for Exclusion shall also be signed by the attorney who represents him or
her.
E.

Not later than seven (7) business Days after the deadline for submission of

Requests for Exclusion, the Settlement Administrator shall provide an Opt-Out List to Class
Counsel and Defense Counsel together with copies of each Request for Exclusion.

Class

Counsel and Defense Counsel shall submit the names appearing on the Opt-Out List to the Court
under seal at the time of the Final Approval Hearing.
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F.

Any member of the Settlement Class who has not timely and properly filed a

written Request for Exclusion from the Settlement Class shall be bound by this Settlement and
by all subsequent procedures, orders and judgments in this action.
G.

Any member of the Settlement Class who elects to opt out of the Settlement Class

pursuant to this Section shall not be entitled to relief under or be affected by the Settlement
Agreement.
H.

Any member of the Settlement Class who fails to submit a timely and complete

Request for Exclusion sent to the proper address shall be subject to and bound by this Settlement
and every order or judgment entered pursuant to this Settlement. Any purported Request for
Exclusion or other communication sent to such address that is unclear or internally inconsistent
with respect to the desire of the member of the Settlement Class to be excluded from the
Settlement Class will be deemed invalid unless determined otherwise by the Court. Requests for
Exclusion signed only by counsel or another representative shall not be permitted.
IX.

OBJECTIONS BY SETTLEMENT CLASS MEMBERS
A.

Any Settlement Class Member who wishes to be heard at the Final Approval

Hearing, or who wishes for any objection to be considered, must file a written notice of objection
by the Objection Date. Such objection must:
i.
Have the signature of the member of the Settlement Class
objecting, even if represented by counsel. If the member of the Settlement Class
is an entity and not an individual, the objection must be signed by an officer or
director of the entity with authority to act on behalf of that entity. If the
Settlement Class Member that is objecting to the Settlement is represented by
counsel, the objection shall also be signed by that attorney;
ii.
State the name, address and telephone number of the Settlement
Class Member objecting;
iii.
State the name, address and telephone number of every attorney
representing or assisting the objector;
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iv.
Identify all of the Cancelled Events, Postponed Events and/or
Rescheduled Events to which the Settlement Class Member purchased tickets
through Vivid Seats and the date on which each event was originally scheduled to
occur;
v.
Contain a detailed statement of each objection asserted, including
the grounds for objection and reasons for appearing and being heard, together
with any documents such Person wishes to be considered in support of the
objection;
vi.
A list of all cases in which the Settlement Class Member or
Settlement Class Member’s counsel filed an objection or in any way participated - financially or otherwise -- in objecting to a class settlement during the preceding
five years; and
vii.
Contain a statement regarding whether the Settlement Class
Member intends to appear at the Final Approval Hearing, either with or without
counsel, and a list of all persons, if any, who will be called to testify in support of the
objection.
B.

Members of the Settlement Class may not both object and opt out. If a member of

the Settlement Class submits both a Request for Exclusion and an objection, the Request for
Exclusion shall be controlling.
C.

The agreed-upon procedures and requirements for filing objections in connection

with the Final Approval Hearing are intended to ensure the efficient administration of justice and
the orderly presentation of any Settlement Class Members’ objections to the Settlement
Agreement, in accordance with such Settlement Class Members’ due process rights.
D.

The Preliminary Approval Order and Class Notice will require all Settlement

Class Members who have any objections to file such notice of objection, including any request to
be heard, with the Clerk of the Court, and serve by mail or hand delivery such notice of
objection, including any request to be heard, including all papers or evidence in support thereof,
upon Class Counsel and Defense Counsel, at the addresses set forth in the Class Notice, no later
than the Objection Date. The Preliminary Approval Order will further provide that objectors
who fail to properly or timely file their objections with the Clerk of the Court, along with the
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required information and documentation set forth above, or to serve them as provided above,
shall not be heard during the Final Approval Hearing, shall not have their objections be
considered by the Court and shall be foreclosed from seeking any adjudication or review of the
Settlement by appeal or otherwise.
E.

In accordance with law, only Settlement Class Members who have objected to the

Settlement pursuant to the terms above may appeal any Final Order and Judgment.

The

proposed Final Order and Judgment shall provide that any Settlement Class Member who wishes
to appeal the Final Order and Judgment, which appeal will delay the distribution of benefits to
the Settlement Class, may be required to post a bond as required by the Court in an amount to be
determined by the Court as a condition of prosecuting such appeal.
X.

ATTORNEYS’ FEES AND EXPENSES AND SERVICE AWARDS
A.

Attorneys’ Fees and Expenses. All Attorneys’ Fees and Expenses shall be paid

out of the Cash Fund in an amount to be awarded by the Court. Class Counsel will apply to the
Court for an award of Attorneys’ Fees and Costs. Class Counsel’s request for Attorneys’ Fees
and Expenses will not exceed two million five hundred thousand dollars ($2,500,000) in
aggregate fees and costs. Vivid Seats will not oppose Class Counsel’s application for said award
of fees and expenses. Class Counsel shall be entitled to the Attorneys’ Fees and Expenses
awarded by the Court (subject to the limitations of this Section and provided that Class Counsel
has first provided to the Settlement Administrator completed W-9 forms and completed wire
transfer form) thirty (30) Days after the Effective Date. All such amounts will be paid from the
Cash Fund. Class Counsel shall file their papers in support of any application for Attorneys’
Fees and Expenses no later than the Notice Date.
B.

Service Awards For Plaintiffs. In recognition of Plaintiffs’ work on behalf of

the Settlement Class, Vivid Seats agrees not to oppose an application for a Service Award not to
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exceed two thousand five hundred dollars ($2,500) per Plaintiff. Any Service Awards ordered
by the Court will be paid exclusively out of the Cash Fund thirty (30) Days after the Effective
Date, provided that Class Counsel have provided to the Settlement Administrator completed W-9
forms for the Plaintiffs and wire transfer forms at least twenty-one (21) Days before payment.
Any Service Awards are in addition to other payments to Plaintiffs under the Settlement. Class
Counsel shall file their papers in support of any application for Service Awards for Plaintiffs no
later than the Notice Date.
XI.

FINAL ORDER AND JUDGMENT, RELEASE, CLASS COUNSEL RELEASE,
DISMISSAL OF ACTION AND JURISDICTION OF COURT
A.

If this Settlement Agreement (including any modification thereto made with the

consent of the Parties as provided for herein) is approved by the Court following the Final
Approval Hearing scheduled by the Court in its Preliminary Approval Order, the Parties shall
request the Court to enter a Final Order and Judgment pursuant to the Federal Rules of Civil
Procedure and all applicable laws, that, among other things:
1.

Finds that the Court has and retains personal jurisdiction over Plaintiffs

and all Settlement Class Members and that the Court has subject matter jurisdiction to approve
this Settlement and Settlement Agreement and all exhibits thereto;
2.

Certifies a Settlement Class solely for purposes of this Settlement;

3.

Grants final approval to this Settlement Agreement as being fair,

reasonable and adequate as to all Parties, consistent and in compliance with all requirements of
due process and applicable law and in the best interests of all Parties and directs the Parties and
their counsel to implement and consummate this Settlement Agreement in accordance with its
terms and provisions;
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4.

Declares this Settlement Agreement and the Final Order and Judgment to

be binding on and to have res judicata and preclusive effect in all pending and future lawsuits or
other proceedings encompassed by the Release maintained by or on behalf of any of the
Releasing Parties.
5.

Declares this Settlement Agreement and the Final Order and Judgment to

be binding on and to have res judicata and preclusive effect in all pending and future lawsuits or
other proceedings encompassed by the Class Counsel Release maintained by or on behalf of any
of the Class Counsel Releasing Parties.
6.
Agreement:

Finds that the Notice Program implemented pursuant to this Settlement

(a) constituted reasonable notice; (b) constituted notice that was reasonably

calculated under the circumstances to apprise members of the Settlement Class of the pendency
of the Litigation, of their right to object to or exclude themselves from the proposed Settlement,
of their right to appear at the Final Approval Hearing and of their right to seek relief;
(c) constituted reasonable, due, adequate and sufficient notice to all Persons entitled to receive
notice; and (d) met all applicable requirements of due process and any other applicable law;
7.

Finds that Class Counsel and Plaintiffs adequately represented the

Settlement Class for purposes of entering into and implementing the Settlement and Settlement
Agreement;
8.

Dismisses the Litigation now pending before the Court on the merits and

with prejudice and without fees or costs except as provided herein, in accordance with the terms
of the Final Order and Judgment as set forth herein;

34

Case: 1:20-cv-02486 Document #: 46-2 Filed: 03/11/21 Page 36 of 124 PageID #:385

9.

Adjudges that the Releasing Parties have conclusively and forever

compromised, settled, dismissed and released any and all Released Claims against Vivid Seats
and the Released Parties;
10.

Adjudges that Class Counsel Releasing Parties have conclusively and

forever compromised, settled, dismissed and released any and all Class Counsel Released Claims
against Vivid Seats and the Released Parties;
11.

Approves payment of the Attorneys’ Fee and Expenses to Class Counsel

and Plaintiffs’ Service Awards in a manner consistent with Section X above;
12.

Enters an injunction directing Vivid Seats to provide Settlement Class

Members with the benefits described in Section IV(B)(2);
13.

Without affecting the finality of the Final Order and Judgment for

purposes of appeal, reserves jurisdiction over Vivid Seats, Plaintiffs, Class Counsel and the
Settlement Class Members as to all matters relating to the administration, consummation,
enforcement and interpretation of the terms of the Settlement and Final Order and Judgment and
for any other necessary purposes;
14.

Provides that upon the Effective Date, Plaintiffs and all Settlement Class

Members who have not been excluded from the Settlement Class shall be barred from asserting
any Released Claims against Vivid Seats or any Released Parties, and any such Settlement Class
Members shall have released any and all Released Claims as against Vivid Seats and all
Released Parties;
15.

Determines that the Settlement Agreement and the Settlement provided for

herein and any proceedings taken pursuant thereto are not and should not in any event be offered
or received as evidence of, a presumption, concession or an admission of liability or of any

35

Case: 1:20-cv-02486 Document #: 46-2 Filed: 03/11/21 Page 37 of 124 PageID #:386

misrepresentation or omission in any statement or written document approved or made by Vivid
Seats or any Released Parties or of the suitability of these or similar claims to class treatment in
active litigation and trial; provided, however, that reference may be made to this Settlement
Agreement and the Settlement provided for herein in such proceedings as may be necessary to
effectuate the Settlement Agreement;
16.

Bars and permanently enjoins all Settlement Class Members who have not

been properly excluded from the Settlement Class from (a) filing, commencing, prosecuting,
intervening in or participating (as class members or otherwise) in any other lawsuit or
administrative regulatory, arbitration or other proceeding in any jurisdiction based on, relating to
or arising out of the claims and causes of action or the facts and circumstances giving rise to the
Litigation or the Released Claims and (b) organizing Settlement Class Members who have not
been excluded from the class into a separate class for purposes of pursuing as a purported class
action any lawsuit or arbitration or other proceeding (including by seeking to amend a pending
Complaint to include class allegations or seeking class certification in a pending action) based
on, relating to or arising out of the claims and causes of action or the facts and circumstances
giving rise to the Litigation or the Released Claims, except that Settlement Class Members are
not precluded from assisting a state, provincial or federal agency in any investigation or suit
initiated by any such agency;
17.

Approves the Opt-Out List and determines that the Opt-Out List is a

complete list of all members of the Settlement Class who have timely requested exclusion from
the Settlement Class and, accordingly, shall neither share in nor be bound by the Final Order and
Judgment; and
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18.

Authorizes the Parties, without further approval from the Court, to agree

to and adopt such amendments, modifications and expansions of this Agreement and all exhibits
hereto as (a) shall be consistent in all material respects with the Final Order and Judgment and
(b) do not limit the rights of the Parties or Settlement Class Members.
B.

As of the Effective Date, the Releasing Parties are deemed to have fully released

and forever discharged the Released Parties of and from all Released Claims by operation of
entry of the Final Order and Judgment and Order of Dismissal. Without in any way limiting the
scope of the Release, this Release covers, without limitation, any and all claims for attorneys’
fees, costs or disbursements incurred by Class Counsel or any other counsel representing
Plaintiffs or Settlement Class Members, or any of them, in connection with or related in any
manner to the Litigation, the Settlement, the administration of such Settlement and/or the
Released Claims as well as any and all claims for Service Awards to Plaintiffs.
C.

As of the Effective Date, the Class Counsel Releasing Parties are deemed to have

fully released and forever discharged the Released Parties of and from all Class Counsel
Released Claims by operation of entry of the Final Order and Judgment and Order of Dismissal.
Without in any way limiting the scope of the Class Counsel Release, the Class Counsel Release
covers, without limitation, any and all claims for attorneys’ fees, costs or disbursements incurred
by Class Counsel or any other counsel representing Plaintiffs, or any of them, in connection with
or related in any manner to the Litigation, the Settlement or the administration of such
Settlement.
D.

Subject to Court approval, all Settlement Class Members who have not excluded

themselves from the Settlement Class shall be bound by this Agreement and the Release and all
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of their claims shall be dismissed with prejudice and released, irrespective of whether they
received actual notice of the Litigation or this Settlement.
E.

The Releasing Parties, the Class Counsel Releasing Parties and the Released

Parties expressly acknowledge that they are familiar with principles of law such as Section 1542
of the Civil Code of the State of California, which provides as follows:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING
THE RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD
HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH
THE DEBTOR OR RELEASED PARTY.
Notwithstanding California or other law, the Releasing Parties, the Class Counsel Releasing
Parties and the Released Parties hereby expressly agree that the provisions, rights and benefits of
Section 1542 and all similar federal or state laws, rights, rules or legal principles of any other
jurisdiction that may be applicable herein are hereby knowingly and voluntarily waived, released
and relinquished to the fullest extent permitted by law solely in connection with unknown claims
that are the same as, substantially similar to, or overlap the Released Claims and/or the Class
Counsel Released Claims, and the Releasing Parties, the Class Counsel Releasing Parties and the
Released Parties hereby agree and acknowledge that this is an essential term of the Release
and/or the Class Counsel Release. In connection with the Release and/or the Class Counsel
Release, the Releasing Parties, the Class Counsel Releasing Parties and the Released Parties
acknowledge that they are aware that they may hereafter discover claims presently unknown and
unsuspected or facts in addition to or different from those which they now know or believe to be
true with respect to matters released herein, and that such claims, to the extent that they are the
same as, substantially similar to, or overlap the Released Claims and/or the Class Counsel
Released Claims, are hereby released, relinquished and discharged.
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F.

Nothing in the Release or the Class Counsel Release shall preclude any action to

enforce the terms of this Agreement, including participation in any of the processes detailed
herein.
XII.

WITHDRAWAL FROM OR TERMINATION OF SETTLEMENT
A.

Within fifteen (15) Days after the occurrence of any of the following events and

upon written notice to counsel for all Parties, but in any event before the Effective Date, a Party
shall have the right to withdraw from the Settlement and terminate this Settlement Agreement:
1.

If the Court fails to approve the Settlement Agreement as written or if on

appeal the Court’s approval is reversed or modified;
2.

If the Court materially alters any of the terms of the Settlement

Agreement, provided however that any reduction to an award of Attorneys’ Fees and Expenses
or to the Service Award shall not constitute a material alteration;
3.

If the Preliminary Approval Order, as described in Section III(B) above, or

the Final Order and Judgment, as described in Section XI(A) above, is not entered by the Court
or is reversed or modified on appeal, or otherwise fails for any reason; or
4.

If any Settlement Class Member or Opt Out seeks or continues to seek, on

behalf of or for the benefit of a group or class of individuals or for the public, restitution or a
right to request a refund in any action or proceeding involving Vivid Seats relating to any of the
Released Claims, notwithstanding this Settlement Agreement.
In the event of a withdrawal pursuant to this Section XII(A)(4), any certification
of a Settlement Class will be vacated, without prejudice to any Party’s position on the issue of
class certification and the amenability of the claims asserted in the Litigation to class treatment,
and the Parties shall be restored to their litigation position existing immediately before the
execution of this Settlement Agreement.
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B.

If Settlement Class Members properly and timely submit Requests for Exclusion

from the Settlement Class as set forth in Section VIII above, thereby becoming Opt Outs, and are
in a number more than indicated in the Parties’ separate filing under seal with the Court, then
Vivid Seats may withdraw from the Settlement and terminate this Settlement Agreement. In that
event, all of Vivid Seats’ obligations under this Settlement Agreement shall cease to be of any
force and effect; the certification of the Settlement Class shall be vacated without prejudice to
Vivid Seats’ position on the issue of class certification; and the Parties shall be restored to their
litigation position existing immediately before the execution of this Settlement Agreement.
C.

In order to elect to withdraw from the Settlement and terminate this Settlement

Agreement on the basis set forth in Section XII(B) above, Vivid Seats must notify Class Counsel
in writing of its election to do so within ten (10) business Days after being served with the OptOut List by the Settlement Administrator.
D.

In the event that Vivid Seats exercises such right, Class Counsel shall have thirty

(30) business Days or such longer period as agreed to by the Parties to address the concerns of
the Opt Outs.

If through such efforts the total number of members of the Opt-Out List

subsequently becomes and remains fewer than the number indicated in the Parties’ separate
filing under seal with the Court, Vivid Seats shall withdraw its election to withdraw from the
Settlement and terminate the Settlement Agreement. In no event, however, shall Vivid Seats
have any further obligation under this Settlement Agreement to any Opt Out unless such
Settlement Class Member withdraws the Settlement Class Member’s Request for Exclusion.
E.

For purposes of this Section XII, Opt Outs shall not include (i) Persons who are

specifically excluded from the Settlement Class under Section III(A)(i)-(iv) above, (ii) Opt Outs
who elect to withdraw their Request for Exclusion and therefore become Settlement Class
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Members and (iii) Opt Outs who agree to sign an undertaking that they will not pursue an
individual claim, class claim or any other claim that would otherwise be a Released Claim as
defined in this Settlement Agreement.
F.

In the event of withdrawal by Vivid Seats in accordance with the terms set forth

in this Section XII, the Settlement Agreement shall be null and void, shall have no further force
and effect with respect to any Party in the Litigation and shall not be offered in evidence or used
in any litigation for any purpose, including the existence, certification or maintenance of any
proposed or existing class or as evidence of or as an argument for the amenability of these or
similar claims to class treatment. In the event of such withdrawal, this Settlement Agreement
and all negotiations, proceedings, documents prepared and statements made in connection
herewith shall be without prejudice to Vivid Seats, Plaintiffs and the Settlement Class Members
and shall not be deemed or construed to be an admission or confession in any way by any Party
of any fact, matter or proposition of law and shall not be used in any manner for any purpose,
and the Parties to the Litigation shall stand in the same position as if this Settlement Agreement
had not been negotiated, made or filed with the Court.
XIII. EFFECTIVE DATE
A.

The Effective Date of this Settlement Agreement shall be thirty (30) Days after

the date when each and all of the following conditions have occurred:
1.

This Settlement Agreement has been fully executed by all Parties and their

2.

Orders have been entered by the Court certifying the Settlement Class,

counsel;

granting preliminary approval of this Settlement Agreement and approving the form of Class
Notice, all as provided above;
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3.

Class Notice has been sent by means of the Notice Program, as provided

4.

The Court has entered a Final Order and Judgment finally approving this

above;

Settlement Agreement, as provided above; and
5.

The Final Order and Judgment has become Final as defined in

Section XIII(B) below.
B.

“Final,” when referring to a judgment or order means that (1) the judgment is a

final, appealable judgment and (2) either (a) no appeal has been taken from the judgment as of
the date on which all times to appeal therefrom have expired or (b) an appeal or other review
proceeding of the judgment having been commenced, such appeal or other review is finally
concluded and no longer is subject to review by any court, whether by appeal, petitions or
rehearing or re-argument, petitions for rehearing en banc, petitions for writ of certiorari or
otherwise, and such appeal or other review has been finally resolved in a manner that affirms the
Final Order and Judgment in all material respects.
C.

If, for any reason, this Settlement Agreement fails to become Final pursuant to the

Section XIII(B) above, the orders, judgment and dismissal to be entered pursuant to this
Settlement Agreement shall be vacated, and the Parties will be returned to the status quo ante
with respect to the Litigation as if this Settlement Agreement had never been entered into.
XIV. REPRESENTATIONS, WARRANTIES AND COVENANTS
A.

Class Counsel, who are signatories hereof, represent and warrant that they have

the authority, on behalf of Plaintiffs, to execute, deliver and perform this Settlement Agreement
and to consummate all of the transactions contemplated hereby. This Settlement Agreement has
been duly and validly executed and delivered by Class Counsel and Plaintiffs and constitutes
their legal valid and binding obligation.
42

Case: 1:20-cv-02486 Document #: 46-2 Filed: 03/11/21 Page 44 of 124 PageID #:393

B.

Vivid Seats, through its undersigned attorneys, represents and warrants that it has

the authority to execute, deliver and perform this Settlement Agreement and to consummate the
transactions contemplated hereby. The execution, delivery and performance by Vivid Seats of
this Settlement Agreement and the consummation by Vivid Seats of the actions contemplated
hereby have been duly authorized by all necessary corporate action on the part of Vivid Seats.
This Settlement Agreement has been duly and validly executed and delivered by Vivid Seats and
constitutes its legal, valid and binding obligation.
XV.

ADDITIONAL PROVISIONS
A.

This Settlement Agreement and the exhibits and related documents hereto as well

as any payment of monies or any other action taken by Vivid Seats pursuant to any provision of
this Settlement Agreement are not and shall not at any time be construed or deemed to be or to
evidence any admission against or concession by Vivid Seats with respect to any wrongdoing,
fault or omission of any kind whatsoever, whether or not this Settlement Agreement results in
entry of a Final Order and Judgment as contemplated herein. This Settlement Agreement shall
not be offered or be admissible in evidence against the Parties or cited or referred to in any action
or proceeding, except in an action or proceeding brought to enforce its terms. Vivid Seats denies
any liability to Plaintiffs and to all members of the Settlement Class. This provision shall
survive the expiration or voiding of the Settlement Agreement.
B.

This Settlement Agreement is entered into only for purposes of settlement. In the

event that the Effective Date does not occur for any reason or the Final Order and Judgment is
not entered, then this Settlement Agreement, including any Release, Class Counsel Release or
dismissals hereunder, is cancelled and null and void. In the event this Settlement Agreement is
cancelled or deemed cancelled, no term or condition of this Settlement Agreement, or any draft
thereof, or of the discussion, negotiation, documentation or other part or aspect of the Parties’
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settlement discussions shall have any effect, nor shall any such matter be admissible in evidence
for any purpose, or used for any purposes whatsoever in the Litigation or in any other litigation,
and all Parties shall be restored to their prior rights positions as if the mediation had never
occurred and the Settlement Agreement had not been entered into.
C.

The Parties stipulate to stay all proceedings in the Litigation until the approval of

this Settlement Agreement has been finally determined, except the stay of proceedings shall not
prevent the filing of any motions, affidavits, declarations and other matters necessary to obtain
and preserve final judicial approval of this Settlement Agreement.
D.

The headings of the sections and subsections of this Settlement Agreement are

included for convenience only and shall not be deemed to constitute part of this Settlement
Agreement or to affect its construction.
E.

This Settlement Agreement, including all exhibits attached hereto, may not be

modified or amended except in writing signed by all of the Parties or their counsel.
F.

There shall be no waiver of any term or condition absent an express writing to

that effect by the non-waiving Party. No waiver of any term or condition in this Settlement
Agreement shall be construed as a waiver of a subsequent breach or failure of the same term or
condition or waiver of any other term or condition of this Settlement Agreement.
G.

In the event that there are any developments in the effectuation and administration

of this Settlement Agreement that are not dealt with by the terms of this Settlement Agreement,
then such matters shall be dealt with as agreed upon by the Parties, and failing agreement, as
shall be ordered by the Court. The Parties shall execute all documents and use their best efforts
to perform all acts necessary and proper to promptly effectuate the terms of this Settlement
Agreement and to take all necessary or appropriate actions to obtain judicial approval of this
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Settlement Agreement in order to give this Settlement Agreement full force and effect. The
executing of documents must take place prior to the date scheduled for the preliminary approval
hearing.
H.

This Settlement Agreement may be executed in one or more counterparts, each of

which shall be deemed an original but all of which together shall constitute one and the same
instrument.
I.

This Settlement Agreement shall be governed by and construed in accordance

with the substantive laws of the State of Illinois, without giving effect to any choice or conflict of
law provision, or rule that would cause the application of the laws of any other jurisdiction.
J.

Except as otherwise provided in this Settlement Agreement, each party to this

Settlement Agreement shall bear his or its own costs of the Litigation.
K.

No Person shall have any claim against Plaintiffs, Class Counsel, Vivid Seats,

Defense Counsel, the Settlement Administrator or the Released Parties or their agents based on
administration of the Settlement substantially in accordance with the terms of the Settlement
Agreement or any order of the Court or any appellate court.
L.

Plaintiffs represent and warrant that no portion of any claim, right, demand, action

or cause of action against the Released Parties that Plaintiffs have or may have arising out of any
allegations made in any of the actions comprising the Litigation or pertaining to any of the
Released Claims, and no portion of any recovery or settlement to which Plaintiffs may be
entitled, has been assigned, transferred or conveyed by or for Plaintiffs in any manner or is
subject to an attorneys’ lien; and no Person other than Plaintiffs has any legal or equitable
interest in the claims, demands, actions, or causes of action referred to in this Settlement
Agreement as those of Plaintiffs.
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M.

If any section, subsection, clause, provision or paragraph of this Settlement

Agreement shall, for any reason, be held illegal, invalid or unenforceable, such illegality,
invalidity or unenforceability shall not affect any other section, subsection, clause, provision or
paragraph of this Settlement Agreement, and this Settlement Agreement shall be construed and
enforced as if such illegal, invalid or unenforceable section, subsection, clause, paragraph or
other provisions had not been contained herein.
N.

The Parties to this Settlement Agreement reserve the right, by agreement and

subject to the Court’s approval, to grant any reasonable extensions of time that might be
necessary to carry out any of the provisions of this Settlement Agreement.
O.

All agreements made and orders entered during the course of the Litigation

relating to the confidentiality of information shall survive this Agreement.
P.

Within thirty (30) Days after the Effective Date, Class Counsel and Defense

Counsel will return all confidential material produced by one to the other in discovery or
otherwise in connection with the Litigation.
Q.

This Agreement will be binding upon and inure to the benefit of the successors

and assigns of the Parties.
R.

The determination of the terms of and the drafting of this Settlement Agreement,

including its exhibits, has been by mutual agreement after negotiation, with consideration by and
participation of all Parties and their counsel. Since this Settlement Agreement was drafted with
the participation of all Parties and their counsel, the presumption that ambiguities shall be
construed against the drafter does not apply. Each of the Parties was represented by competent
and effective counsel throughout the course of settlement negotiations and in the drafting and
execution of this Settlement Agreement, and there was no disparity in bargaining power among
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the Parties to this Settlement Agreement. In entering into this Settlement Agreement, none of the
Parties relied on advice received from any other Party or any other Party’s counsel.
S.

Integrated Agreement:
1.

All of the exhibits to this Settlement Agreement are material and integral

parts hereof, and are fully incorporated herein by reference.
2.

This Settlement Agreement and the exhibits thereto constitute the entire,

fully integrated agreement among the Parties and cancel and supersede all prior written and
unwritten agreements and understandings pertaining to the Settlement of the Litigation. The
Parties acknowledge, stipulate and agree that no covenant, obligation, condition, representation,
warranty, inducement, negotiation or understanding concerning any part of the subject matter of
this Settlement Agreement has been made or relied on except as expressly set forth herein.
T.

Any notice, request or instruction or other document to be given by any Party to

this Settlement Agreement to any other Party to this Settlement Agreement (other than the Class
Notice and CAFA Notices) shall be in writing and delivered personally or sent by registered or
certified mail, postage prepaid to the following addresses:
All Notices to Class Counsel or Plaintiffs shall be sent to:
Steven D. Liddle
Nicholas A. Coulson
LIDDLE & DUBIN, P.C.
975 East Jefferson Avenue
Detroit, Michigan 48207
All Notices to Defense Counsel or Vivid Seats shall be sent to:
Mark S. Mester
Robert C. Collins III
LATHAM & WATKINS LLP
330 North Wabash Avenue, Suite 2800
Chicago, Illinois 60611
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The notice recipients and addresses designated above may be changed by written notice. Upon
the request of any of the Parties, the Parties agree to promptly provide each other with copies of
comments, objections, Requests for Exclusion, or other documents or filings received as a result
of the Class Notice.
U.

Plaintiffs and Class Counsel hereby agree to not engage in any communications

with the media or the press, on the Internet or in any public forum, orally or in writing, that relate
to this Settlement, the Litigation or the claims or allegations in the Litigation other than
statements that are fully consistent with the Class Notice.
V.

The Court shall retain continuing and exclusive jurisdiction over the Parties to this

Settlement Agreement for the purpose of the administration and enforcement of this Settlement
Agreement.
[The Remainder Of This Page Is Intentionally Left Blank]
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IN WITNESS WHEREOF, the Parties have executed and caused this Settlement
Agreement to be executed by their duly authorized attorneys below.
Plaintiff Timothy Nellis

LIDDLE & DUBIN, P.C.
2/23/21

Date:



Plaintiff Janel Dranes

Date:



Steven D. Liddle
Nicholas A. Coulson
975 East Jefferson Avenue
Detroit, Michigan 48207
Telephone: (313) 392-0015
Facsimile: (313) 392-0025
Counsel for Plaintiffs
For the limited purpose of effecting the Class
Counsel Release.

Plaintiff Lucy Sousa

Date:



Plaintiff David Castillo

Date:



Plaintiff Edward Camarena

Date:
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Defendant Vivid Seats LLC

Lawrence Fey
Its:
Date:

cx·o

3 -�- �l

Approved as to form:
LATHAM & WATKINS LLP

Mark S. Mester
330 North Wabash Avenue, Suite 2800
Chicago, Illinois 60611
Telephone: (312) 876-7700
Facsimile: (312) 993-9767
Counsel for Defendant
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EXHIBIT 1
Claim Form
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VIVID SEATS TICKET PURCHASE SETTLEMENT CLAIM FORM – CANCELLED EVENTS
I. INSTRUCTIONS
You can submit this form by mail to _________________________________, or you can file
claims online at www.ticketpurchasesettlement.com. The deadline to submit or postmark
a claim is _______________.
Please carefully read the Class Notice (available at www.ticketpurchasesettlement.com)
regarding the Settlement before filling out this form. Terms in this Claim Form are defined
in the Class Notice and/or the Settlement Agreement, both of which are available at the
Settlement Website (www.ticketpurchasesettlement.com), or by calling __________ or
emailing _______________.
II. OPTIONS FOR PURCHASERS OF TICKETS TO CANCELLED EVENTS
If you purchased a ticket(s) through Vivid Seats on or before ____________ to an event(s) that,
at any time from September 29, 2016 through ____________, was cancelled, you may have
already received a credit on your Vivid Seats account toward the purchase of tickets to future
events. The expiration date for any such active, non-expired credit will be extended such that
that credit is valid for use toward the purchase of tickets through Vivid Seats through December
31, 2022. To receive this benefit, you are not required to do anything. If you would instead prefer
a cash payment equal to the price of the ticket(s) you purchased (inclusive of base price, fees
and delivery charges, exclusive of any insurance charges and less any amounts paid with gift
cards, store credit or loyalty credit) to the Cancelled Event(s), less any sums already paid or spent
in credit, you must submit this form by ____________, 2021 to be eligible to qualify for a payment.
By submitting this claim form and receiving payment hereunder, you will relinquish, and no longer
be entitled to, the credit on your Vivid Seats account (except that you may be entitled to retain a
certain portion of that credit in the event of oversubscription of the Cash Fund, as described in
Section IV(A) of the Settlement Agreement). Vivid Seats shall also have no obligation to make
any charitable payment or donation in connection with your purchase of tickets to a Cancelled
Event, even if Vivid Seats previously agreed to make such a charitable payment or donation.
III. CLAIMANT CONTACT INFORMATION
Full Name

Email Address Used With Vivid Seats

Mailing Address

City

State

Zip Code

Telephone Number

Questions? Visit ______________ or call toll-free _______________
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IV. EVENT INFORMATION
If you purchased tickets through Vivid Seats on or before _____________ to more than one event
that, at any time from September 29, 2016 through ____________, was cancelled, complete and
attach an additional page for each such event for which you seek a cash payment.
Name of Cancelled Event
Original Date of Cancelled Event

# of Tickets

Order Total

Vivid Seats Order #

V. CLAIM CERTIFICATION AND RELEASE
I have received notice of the Settlement, and I submit this Claim Form under the terms of the
Settlement. I acknowledge that under the terms of the Settlement, I am bound by any Court
judgment that may be entered in this lawsuit and, upon the Effective Date of the Settlement, will
release claims against Vivid Seats as set forth in the Settlement Agreement. I submit to the
jurisdiction of the United States District Court for the Northern District of Illinois with regard to
my claim and for purposes of enforcing the release of claims. I acknowledge that all claims are
subject to investigation, and any false claims may be subject to legal action. By submitting this
claim form and receiving payment hereunder, I understand and acknowledge that by electing a
cash payment, I am relinquishing, and will no longer be entitled to, a credit from Vivid Seats toward
the purchase of tickets to events through Vivid Seats, pursuant to the terms of the Settlement
Agreement, and Vivid Seats shall have no obligation to make any charitable payment or donation
in connection with my purchase of tickets to a Cancelled Event, even if Vivid Seats previously
agreed to make such a charitable payment or donation.
I certify under penalty of perjury that all of the foregoing information is true and correct.

Signature of Claimant

Date

Questions? Visit ______________ or call toll-free _______________
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EXHIBIT 2
Emailed Notice
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From: Vivid Seats Purchase Settlement Administrator
Subject Line: Vivid Seats Purchase Settlement – Legal Notice
Content:
Notice Id for <<FirstName>> <<LastName>> : <<NoticeID>>
LEGAL NOTICE BY ORDER OF THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF ILLINOIS
A federal court authorized this notice. This is not a solicitation from a lawyer.
If you purchased a ticket through Vivid Seats on or before _______________ to an event that,
at any time from September 29, 2016 through ________________, was cancelled, you may be
entitled to a cash payment or other relief from a proposed class action settlement.
If you purchased a ticket through Vivid Seats on or before ________________ to an event
that, at any time from September 29, 2016 through ________________, was postponed or
rescheduled, you may be entitled to a cash payment or other relief from a class action
settlement if the event is cancelled.
This notice is only a summary. It contains information about a class action settlement. More
detailed information can be found at:
www.ticketpurchasesettlement.com
Questions? Call ___________
Para ver este aviso en español, visite
www.ticketpurchasesettlement.com
What is this notice about? A proposed Settlement has been reached in a lawsuit against Vivid
Seats LLC (“Vivid Seats”). The lawsuit claimed that Vivid Seats was obligated to make payments
for tickets purchased on or before ________________ to events that, at any time from
September 29, 2016 through __________,were cancelled, postponed or rescheduled, that Vivid
Seats failed to do so and that purchasers were injured as a result. Vivid Seats denies these
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allegations. If approved by the Court, the Settlement resolves the case and provides benefits to
Settlement Class Members who do not exclude themselves.

Who is included? You may be a Settlement Class Member if you reside in the United States, its
territories or Canada, and you used Vivid Seats to purchase tickets on or before ______________
to an event that, at any time from September 29, 2016 through _____________ was cancelled,
postponed or rescheduled.

What can I get if the event to which I purchased tickets was cancelled? The proposed
Settlement creates a common fund of $7.5 million to pay approved claims.
If you purchased a ticket(s) through Vivid Seats on or before ______________ to an event(s) that,
at any time from September 29, 2016 through ______________, was cancelled, you may have
already received a credit on your Vivid Seats account toward the purchase of tickets to future
events. The expiration date for any such active, non-expired credits will be extended through
December 31, 2022. To receive this benefit, you need not do anything. If you would instead
prefer a cash payment equal to the price of the ticket(s) you purchased to the Cancelled
Event(s) (inclusive of base price, fees and delivery charges, exclusive of any insurance
charges and less amounts paid with gift cards, store credit or loyalty credit), less any sums
already paid or spent in credit, you must submit or postmark a Claim Form by
____________,

2021

to

be

eligible.

The

Claim

Form

is

available

at

www.ticketpurchasesettlement.com and can be submitted by mail to ________________ or online
at www.ticketpurchasesettlement.com. If you have any questions about how to file a claim, call
_________________ or email ________________________. If you claim a cash payment, you
will no longer be entitled to any credit toward the purchase of tickets to events (except as described
in the Settlement Agreement). Vivid Seats shall also have no obligation to make any charitable
donation in connection with your purchase of tickets to a Cancelled Event. Based on the number
of claims filed, you may receive more than your purchase price, or you may receive less. If you
receive less, you will retain at least as much of any credit you presently hold as is necessary to
constitute 100% of the purchase price (as defined above) when combined with your cash payment.
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What can I get if the event to which I purchased tickets was postponed or rescheduled? If
you purchased a ticket(s) through Vivid Seats on or before ______________ to an event(s) that, at
any time from September 29, 2016 through _________________, was postponed or rescheduled
but not yet cancelled, and that event is cancelled after ________________, you will automatically
be entitled to a credit on your Vivid Seats account toward the purchase of tickets to future events
equal to 110% of the total of the price of the ticket(s) you purchased (inclusive of base price, fees
and delivery charges, exclusive of any insurance charges and less any amounts paid with gift cards,
store credit or loyalty credit) less any sums already paid or spent in credit. That credit will be valid
through December 31, 2022. You can instead elect to receive a cash payment equal to the price of
the ticket(s) you purchased (inclusive of base price, fees and delivery charges, exclusive of any
insurance charges and less any amounts paid with gift cards, store credit or loyalty credit) to the
Postponed Event or Rescheduled Event that was later cancelled, less any sums already paid or
spent in credit. To elect to receive this cash payment, you must request it from Vivid Seats
within twenty-one (21) days of receiving notice that the Postponed Event or Rescheduled
Event has been cancelled.

What are my options?
1. If you purchased a ticket through Vivid Seats on or before _____________ to an event
that, at any time from September 29, 2016 through ___________ was cancelled, you can
(1) do nothing and any active, non-expired credit you have already received will be
extended, (2) submit or postmark a Claim Form by ______________ to request a cash
payment, (3) exclude yourself by ___________ or (4) object to the Settlement by
______________.
2. If you purchased a ticket through Vivid Seats on or before ___________ to an event that,
at any time from September 29, 2016 through ____________ was postponed or
rescheduled, you can (1) do nothing and be eligible for the injunctive relief in the
Settlement, (2) exclude yourself by _____________ or (3) object to the Settlement by
______________.
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If you exclude yourself, you must do so with respect to all tickets otherwise covered by this
Settlement. You may not exclude yourself with respect to some but not all of these tickets. If you
do not exclude yourself, and the Court approves the Settlement, you will be bound by the Court’s
orders and judgments and will release your claims against Vivid Seats (including any that you have
already initiated in any proceeding), even if you do not file a claim. For information on how to
exclude yourself, object or file a claim, visit www.ticketpurchasesettlement.com or call
_____________.

What happens next? The Court, located in Chicago, Illinois, will hold a hearing on
_______________, 2021 at _____ (or such other date as set by the Court) to decide whether to
approve the Settlement, including how much to pay Class Counsel for their work in representing
the Settlement Class and what Service Award, if any, should be given to the Plaintiffs. You may
attend this hearing, but you do not have to. You or your attorney may ask permission to speak at
the hearing at your own cost. The date and time of this hearing may change without further notice.
Please check www.ticketpurchasesettlement.com for updates.

Who represents me? The Court has appointed Steven D. Liddle, Esq., and Nicholas A. Coulson,
Esq., of Liddle & Dubin, P.C. (975 E. Jefferson Avenue, Detroit, MI 48207 or (313) 392-0015) to
represent you as Class Counsel. You will not be charged for these lawyers. If you want to be
represented by your own lawyer, you may hire one at your own expense.

How do I get more information? For more information, including the Emailed Notice, Published
Notice, Claim Form, Motions for Approval of Attorneys’ Fees and Expenses and Plaintiffs’
Settlement

Awards

and

Settlement

Agreement,

call

_____________

or

www.ticketpurchasesettlement.com.
PLEASE DO NOT CONTACT THE COURT REGARDING THIS NOTICE.
Unsubscribe

visit
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EXHIBIT 3
Mailed Notice
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Vivid Seats Purchase Settlement
c/o [Settlement Administrator]
PO Box [  ]
[]

LEGAL NOTICE BY ORDER OF THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

PRE-SORTED
FIRST-CLASS
MAIL
AUTO
U.S. POSTAGE
PAID

A federal court authorized this notice. This is not a solicitation from a lawyer.
If you purchased a ticket through Vivid Seats on or before _______________ to an event that,
at any time from September 29, 2016 through ________________, was cancelled, you may be
entitled to a cash payment or other relief from a proposed class action settlement.
If you purchased a ticket through Vivid Seats on or before ________________ to an event
that, at any time from September 29, 2016 through ________________, was postponed or
rescheduled, you may be entitled to a cash payment or other relief from a class action
settlement if the event is cancelled.

This notice is only a summary. It contains
information about a class action settlement.
More detailed information can be found at:
www.ticketpurchasesettlement.com
Questions? Call ___________
Para ver este aviso en español, visite
www.ticketpurchasesettlement.com

<MAILER ID>
<IMB>
<Name>
<Address1>
<Address2>
<City>, <State> <Zip>
<Country>
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What is this notice about? A proposed Settlement has been reached in a lawsuit against Vivid
Seats LLC (“Vivid Seats”). The lawsuit claimed that Vivid Seats was obligated to make payments
for tickets purchased on or before ________________ to events that, at any time from
September 29, 2016 through __________,were cancelled, postponed or rescheduled, that Vivid
Seats failed to do so and that purchasers were injured as a result. Vivid Seats denies these
allegations. If approved by the Court, the Settlement resolves the case and provides benefits to
Settlement Class Members who do not exclude themselves.
Who is included? You may be a Settlement Class Member if you reside in the United States, its
territories or Canada, and you used Vivid Seats to purchase tickets on or before ______________
to an event that, at any time from September 29, 2016 through _____________ was cancelled,
postponed or rescheduled.
What can I get if the event to which I purchased tickets was cancelled? The proposed
Settlement creates a common fund of $7.5 million to pay approved claims.
If you purchased a ticket(s) through Vivid Seats on or before ______________ to an event(s) that,
at any time from September 29, 2016 through ______________, was cancelled, you may have
already received a credit on your Vivid Seats account toward the purchase of tickets to future
events. The expiration date for any such active, non-expired credits will be extended through
December 31, 2022. To receive this benefit, you need not do anything. If you would
instead prefer a cash payment equal to the price of the ticket(s) you purchased to the
Cancelled Event(s) (inclusive of base price, fees and delivery charges, exclusive of any
insurance charges and less amounts paid with gift cards, store credit or loyalty credit),
less any sums already paid or spent in credit, you must submit or postmark a Claim Form
by
____________,
2021
to
be
eligible.
The
Claim
Form
is
available
at
www.ticketpurchasesettlement.com and can be submitted by mail to ________________ or online
at www.ticketpurchasesettlement.com. If you have any questions about how to file a claim, call
_________________ or email ________________________. If you claim a cash payment, you
will no longer be entitled to any credit toward the purchase of tickets to events (except as
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described in the Settlement Agreement). Vivid Seats shall also have no obligation to make any
charitable donation in connection with your purchase of tickets to a Cancelled Event. Based on the
number of claims filed, you may receive more than your purchase price, or you may receive less. If
you receive less, you will retain at least as much of any credit you presently hold as is necessary to
constitute 100% of the purchase price (as defined above) when combined with your cash payment.
What can I get if the event to which I purchased tickets was postponed or rescheduled?
If you purchased a ticket(s) through Vivid Seats on or before ______________ to an event(s) that,
at any time from September 29, 2016 through _________________, was postponed or
rescheduled but not yet cancelled, and that event is cancelled after ________________, you will
automatically be entitled to a credit on your Vivid Seats account toward the purchase of tickets to
future events equal to 110% of the total of the price of the ticket(s) you purchased (inclusive of
base price, fees and delivery charges, exclusive of any insurance charges and less any amounts
paid with gift cards, store credit or loyalty credit) less any sums already paid or spent in credit.
That credit will be valid through December 31, 2022. You can instead elect to receive a cash
payment equal to the price of the ticket(s) you purchased (inclusive of base price, fees and delivery
charges, exclusive of any insurance charges and less any amounts paid with gift cards, store credit
or loyalty credit) to the Postponed Event or Rescheduled Event that was later cancelled, less any
sums already paid or spent in credit. To elect to receive this cash payment, you must request
it from Vivid Seats within twenty-one (21) days of receiving notice that the Postponed
Event or Rescheduled Event has been cancelled.
What are my options?
1.

If you purchased a ticket through Vivid Seats on or before _____________ to an
event that, at any time from September 29, 2016 through ___________ was
cancelled, you can (1) do nothing and any active, non-expired credit you have
already received will be extended, (2) submit or postmark a Claim Form by
______________ to request a cash payment, (3) exclude yourself by ___________
or (4) object to the Settlement by ______________.
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2.

If you purchased a ticket through Vivid Seats on or before ___________ to an event
that, at any time from September 29, 2016 through ____________ was postponed
or rescheduled, you can (1) do nothing and be eligible for the injunctive relief in the
Settlement, (2) exclude yourself by _____________ or (3) object to the Settlement
by ______________.

If you exclude yourself, you must do so with respect to all tickets otherwise covered by this
Settlement. You may not exclude yourself with respect to some but not all of these tickets. If you
do not exclude yourself, and the Court approves the Settlement, you will be bound by the Court’s
orders and judgments and will release your claims against Vivid Seats (including any that you have
already initiated in any proceeding), even if you do not file a claim. For information on how to
exclude yourself, object or file a claim, visit www.ticketpurchasesettlement.com or call
_____________.
What happens next? The Court, located in Chicago, Illinois, will hold a hearing on
_______________, 2021 at _____ (or such other date as set by the Court) to decide whether to
approve the Settlement, including how much to pay Class Counsel for their work in representing
the Settlement Class and what Service Award, if any, should be given to the Plaintiffs. You may
attend this hearing, but you do not have to. You or your attorney may ask permission to speak at
the hearing at your own cost. The date and time of this hearing may change without further notice.
Please check www.ticketpurchasesettlement.com for updates.
Who represents me? The Court has appointed Steven D. Liddle, Esq., and Nicholas A. Coulson,
Esq., of Liddle & Dubin, P.C.(975 E. Jefferson Avenue, Detroit, MI 48207 or (313) 392-0015) to
represent you as Class Counsel. You will not be charged for these lawyers. If you want to be
represented by your own lawyer, you may hire one at your own expense.
How do I get more information? For more information, including the Emailed Notice, Published
Notice, Claim Form, Motions for Approval of Attorneys’ Fees and Expenses and Plaintiffs’ Settlement
Awards and Settlement Agreement, call ____________ or visit www.ticketpurchasesettlement.com.
PLEASE DO NOT CONTACT THE COURT REGARDING THIS NOTICE.
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EXHIBIT 4
Notice Program
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
TIMOTHY NELLIS, JANEL DRANES,
LUCY SOUSA, DAVID CASTILLO
AND EDWARD CAMARENA, on behalf
of themselves and all other similarly
situated,
Plaintiffs,
v.

)
)
)
)
)
)
)
)
VIVID SEATS LLC, a Delaware
)
Corporation,
)
Defendant. )

Case No. 1:20-cv-02486
Judge Robert M. Dow Jr.

DECLARATION OF STEVEN WEISBROT, ESQ. OF ANGEION GROUP
REGARDING THE PROPOSED NOTICE PLAN
I, Steven Weisbrot, Esq., declare under penalty of perjury as follows:
INTRODUCTION AND RELEVANT EXPERIENCE
1.

I am a partner at the class action notice and claims administration firm, Angeion

Group (“Angeion”). I am fully familiar with the facts contained herein based upon my personal
knowledge.
2.

I have been responsible in whole or in part for the design and implementation of

hundreds of court-approved notice and administration programs including some of the largest and
most complex notice plans in recent history. I have taught numerous accredited continuing legal
education courses on the ethics of legal notification in class action settlements, using digital media
in due process notice programs, as well as claims administration, generally. I am the author of
multiple articles on class action notice, claims administration, and notice design in publications
such as Bloomberg, BNA Class Action Litigation Report, Law360, the ABA Class Action and
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Derivative Section Newsletter, and I am a frequent speaker on notice issues at conferences
throughout the United States and internationally.
3.

I was certified as a professional in digital media sales by the Interactive Advertising

Bureau (“IAB”), and I am co-author of the digital media section of Duke Law’s Guidelines and
Best Practices—Implementing 2018 Amendments to Rule 23.
4.

I have given public comment and written testimony to the Judicial Conference

Committee on Rules of Practice and Procedure on the role of direct mail, email, broadcast media,
digital media and print publication, in effecting due process notice, and I have met with
representatives of the Federal Judicial Center to discuss the 2018 amendments to Federal Rule of
Civil Procedure 23 and suggested an educational curriculum for the judiciary concerning notice
procedures.
5.

Prior to joining Angeion’s executive team, I was employed as Director of Class

Action services at Kurtzman Carson Consultants, an experienced notice and settlement
administrator. Prior to my notice and claims administration experience, I was employed in private
law practice.
6.

My notice work comprises a wide range of class actions that include product defect,

data breach, mass disaster, false advertising, employment, antitrust, tobacco, banking, firearm,
insurance and bankruptcy cases.
7.

I have been at the forefront of infusing digital media, as well as big data and

advanced targeting, into class action notice programs. For example, the Honorable Sarah S. Vance
stated in her December 31, 2014 Order in In Re: Pool Products Distribution Market Antitrust
Litigation, MDL No. 2328, Case No. 2:12-md-02328 (E.D. La.):
To make up for the lack of individual notice to the remainder of the class, the parties
propose a print and web-based plan for publicizing notice. The Court welcomes

2

Case: 1:20-cv-02486 Document #: 46-2 Filed: 03/11/21 Page 68 of 124 PageID #:417

the inclusion of web-based forms of communication in the plan . . . . The Court
finds that the proposed method of notice satisfies the requirements of Rule
23(c)(2)(B) and due process.
The direct emailing of notice to those potential class members for whom Hayward
and Zodiac have a valid email address, along with publication of notice in print and
on the web, is reasonably calculated to apprise class members of the settlement.
As detailed below, courts have repeatedly recognized my work in the design of class action notice
programs:
a.

On February 24, 2017, the Honorable Ronald B. Rubin in James Roy v.

Titeflex Corporation, Case No. 384003V (Md. Cir. Ct.), noted when granting preliminary approval
to the settlement:
What is impressive to me about this settlement is in addition to all the usual
recitation of road racing litanies is that there is going to be a) public notice of a real
nature and b) about a matter concerning not just money but public safety and then
folks will have the knowledge to decide for themselves whether to take steps to
protect themselves or not. And that’s probably the best thing a government can do
is to arm their citizens with knowledge and then the citizens can make a decision.
To me that is a key piece of this deal. I think the notice provisions are exquisite.
(emphasis added).
b.

Likewise, on July 21, 2017, the Honorable John A. Ross in In Re: Ashley

Madison Customer Data Security Breach Litigation, MDL No. 2669, Case No. 4:15-md-02669
(E.D. Mo.), stated in his Order granting preliminary approval of the settlement:
The Court further finds that the method of disseminating Notice, as set forth in the
Motion, the Declaration of Steven Weisbrot, Esq. on Adequacy of Notice Program,
dated July 13, 2017, and the Parties’ Stipulation—including an extensive and
targeted publication campaign composed of both consumer magazine publications
in People and Sports Illustrated, as well as serving 11,484,000 highly targeted
digital banner ads to reach the prospective class members that will deliver
approximately 75.3% reach with an average frequency of 3.04 -- is the best method
of notice practicable under the circumstances and satisfies all requirements
provided in Rule 23(c)(2)(B) and all Constitutional requirements including those of
due process. (Emphasis added).
The Court further finds that the Notice fully satisfies Rule 23 of the Federal Rules
of Civil Procedure and the requirements of due process; provided, that the Parties,
by agreement, may revise the Notice, the Claim Form, and other exhibits to the

3
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Stipulation, in ways that are not material or ways that are appropriate to update
those documents for purposes of accuracy.
c.

In the In Re Chrysler-Dodge-Jeep EcoDiesel Marketing, Sales Practices,

and Products Liability Litigation, Case No. 3:17-md-02777 (N.D. Cal.), in the court’s February 11,
2019 Order, the Honorable Edward M. Chen ruled:
[In addition] the Court finds that the language of the class notices (short and longform) is appropriate and that the means of notice – which includes mail notice,
electronic notice, publication notice, and social media “marketing” – is the “best
notice... practicable under the circumstances.” Fed. R. Civ. P. 23(c)(2)(B); see also
Proc. Guidance for Class Action Sett. ¶¶ 3-5, 9 (addressing class notice, opt-outs,
and objections). The Court notes that the means of notice has changed somewhat,
as explained in the Supplemental Weisbrot Declaration filed on February 8, 2019,
so that notice will be more targeted and effective. See generally Docket No. 525
(Supp. Weisbrot Decl.) (addressing, inter alia, press release to be distributed via
national newswire service, digital and social media marketing designed to enhance
notice, and “reminder” first-class mail notice when AEM becomes available).
d.

On June 26, 2018, in his Order granting preliminary approval of the

settlement in Mayhew v. KAS Direct, LLC, Case No. 7:16-cv-06981 (S.D.N.Y.), the Honorable
Vincent J. Briccetti ruled:
In connection with their motion, plaintiffs provide the declaration of Steven
Weisbrot, Esq., a principal at the firm Angeion Group, LLC, which will serve as
the notice and settlement administrator in this case. (Doc. #101, Ex. F: Weisbrot
Decl.) According to Mr. Weisbrot, he has been responsible for the design and
implementation of hundreds of class action administration plans, has taught courses
on class action claims administration, and has given testimony to the Judicial
Conference Committee on Rules of Practice and Procedure on the role of direct
mail, email, and digital media in due process notice. Mr. Weisbrot states that the
internet banner advertisement campaign will be responsive to search terms relevant
to “baby wipes, baby products, baby care products, detergents, sanitizers, baby
lotion, [and] diapers,” and will target users who are currently browsing or recently
browsed categories “such as parenting, toddlers, baby care, [and] organic
products.” (Weisbrot Decl. ¶ 18). According to Mr. Weisbrot, the internet banner
advertising campaign will reach seventy percent of the proposed class members at
least three times each. (Id. ¶ 9). Accordingly, the Court approves of the manner of
notice proposed by the parties as it is reasonable and the best practicable option for
confirming the class members receive notice.

4
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e.

A comprehensive summary of judicial recognition Angeion has received is

attached hereto as Exhibit A.
8.

By way of background, Angeion is an experienced class action notice and claims

administration company formed by a team of executives that have had extensive tenures at five
other nationally recognized claims administration companies. Collectively, the management team
at Angeion has overseen more than 2,000 class action settlements and distributed over $15 billion
to class members. The executive profiles as well as the company overview are available at
www.angeiongroup.com/our_team.htm.
9.

As a class action administrator, Angeion has regularly been approved by both

federal and state courts throughout the United States and abroad to provide notice of settlement
and claims processing services.
10.

This declaration will describe the Notice Program1 that we will implement in this

matter, including the considerations that informed the development of the plan and why it will
provide due process of law to the Settlement Class.
SUMMARY OF THE NOTICE PROGRAM
11.

Class Counsel has retained Angeion to assign personnel to manage the settlement

implementation process, including the Notice Program described below. In my professional
opinion, the Notice Program detailed below is the best notice that is practicable under the
circumstances and fully comports with due process and Federal Rule of Civil Procedure 23. The
Notice Program provides individual direct notice via mail and/or email to all reasonably

1

Capitalized terms not defined herein have the definitions given to them in the Settlement
Agreement.
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identifiable Settlement Class Members, coupled with a dedicated website and toll-free telephone
line to further provide awareness and diffuse news of the Settlement to Settlement Class Members.
DIRECT NOTICE
Mailed Notice
12.

Angeion has been informed that it will be provided with the last known mailing

addresses of all or substantially all Settlement Class Members as provided to Vivid Seats upon
purchase of a ticket(s) through Vivid Seats for (1) Settlement Class Members who, on or after
January 1, 2020, purchased a ticket(s) to a Cancelled Event(s), Postponed Event(s) or Rescheduled
Event(s) and (2) Settlement Class Members who, prior to January 1, 2020, purchased a ticket(s) to
a Cancelled Event(s) and have not received a cash payment equal to the Purchase Price of the ticket
to the Cancelled Event, less any sums already paid to the Settlement Class Member or spent in
Credit by the Settlement Class Member. Within sixty (60) Days of the entry of the Preliminary
Approval Order, Angeion will cause the Court-approved Mailed Notice (Exhibit 3 to Plaintiffs’
Motion for Preliminary Approval of Settlement Agreement) of the Settlement to be mailed to each
Settlement Class Member described above for whom Angeion is provided with a mailing address.
The Mailed Notice will be formatted as a double-sided postcard and will be sent via the United
States Postal Service (“USPS”) First-Class Mail, postage pre-paid.
13.

In administering the Notice Program in this action, Angeion will employ the

following best practices to increase the deliverability rate of the Mailed Notice. Angeion will
cause the mailing address information for members of the Settlement Class to be updated utilizing
the National Change of Address (“NCOA”) database, which provides updated address information
for individuals or entities who have moved during the previous four years and filed a change of
address with the USPS.

6

Case: 1:20-cv-02486 Document #: 46-2 Filed: 03/11/21 Page 72 of 124 PageID #:421

14.

Mailed Notices returned to Angeion by the USPS with a forwarding address will

be re-mailed to the new address provided by the USPS and the database of Settlement Class
Members’ addresses will be updated accordingly.
15.

Mailed Notices returned to Angeion by the USPS without forwarding addresses

will be subjected to an address verification search (commonly referred to as “skip tracing”)
utilizing a wide variety of data sources, including public records, real estate records, electronic
directory assistance listings, etc., to locate updated addresses.
16.

For any Settlement Class Members where a new address is identified through the

skip trace process, the database of Settlement Class Members’ addresses will be updated with the
new address information and a Mailed Notice will be re-mailed to that address.
Emailed Notice
17.

Angeion has been informed that it will be provided the email addresses as provided

to Vivid Seats upon purchase of a ticket(s) through Vivid Seats for all or substantially all
Settlement Class Members. Within sixty (60) Days of the entry of the Preliminary Approval Order,
Angeion will cause Emailed Notice of the Settlement to be sent to all valid email addresses it
receives.
18.

As an initial matter, Angeion designed the Emailed Notice to avoid many common

“red flags” that might otherwise cause a Settlement Class Member’s spam filter to block or identify
the email notice as spam. For instance, Angeion will not include the Published Notice as an
attachment to the Emailed Notice, because attachments are often interpreted by various Internet
Service Providers (“ISP”) as spam. Rather, in accordance with industry best practices, Angeion
will include a link to the Settlement Website (discussed in greater detail below) where Settlement
Class Members can easily access all operative documents.

7
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19.

Angeion also accounts for the reality that some emails will inevitably fail to be

delivered during the initial delivery attempt. Therefore, after the initial noticing campaign is
complete, Angeion, after an approximate 24- to 72-hour rest period (which allows any temporary
block at the ISP level to expire) causes a second round of email noticing to continue to any email
addresses that were previously identified as soft bounces and not delivered. In our experience, this
minimizes emails that may have erroneously failed to deliver due to sensitive servers and optimizes
delivery.
20.

At the completion of sending the Emailed Notice, Angeion and/or Class Counsel

and/or Vivid Seats will provide, in a declaration to the Court, information concerning the rate of
delivered emails accounting for any emails that are blocked at the ISP level. The declaration will
also attest to this Notice Program and all measures undertaken to provide notice of the Settlement
to the Settlement Class, and it will be filed no later than twenty-one (21) Days before the Final
Approval Hearing.
PLAIN-LANGUAGE NOTICE DESIGN
21.

I have reviewed the proposed forms of the Mailed Notice, Emailed Notice and

Published Notice to be used in this matter. The Notices used in this matter are designed to be
“noticed,” reviewed, and -- by presenting the information in plain language -- understood by
Settlement Class Members. The design of the Notices follows principles embodied in the Federal
Judicial Center’s illustrative model notices posted at www.fjc.gov. The proposed forms of the
Mailed Notice, Emailed Notice and Published Notice contain plain-language summaries of key
information about Settlement Class Members’ rights and options pursuant to the Settlement.
Consistent with normal practice, prior to being delivered and published, all notice documents will
undergo a final edit for accuracy.

8
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22.

Rule 23(c)(2) of the Federal Rules of Civil Procedure requires class action notices

to be written in “plain, easily understood language.” Angeion maintains a strong commitment to
adhering to this requirement, drawing on its experience and expertise to craft notices that
effectively convey the necessary information to Settlement Class Members in plain language.
THE SETTLEMENT WEBSITE AND RESPONSE MECHANISMS
23.

Within fourteen (14) Days of the entry of the Preliminary Approval Order, Angeion

will cause the Settlement Website located at www.ticketpurchasesettlement.com to be updated to
provide information and relevant documents related to this Settlement, including but not limited
to, the following: applicable deadlines; Published Notice; Mailed Notice; Emailed Notice; Orders
of the Court pertaining to the Settlement; this Settlement Agreement; and contact addresses for
questions.
24.

The Settlement Website will be designed to be user-friendly and make it easy for

Settlement Class Members to find information about the case. The Settlement Website will also
have a “Contact Us” page whereby Settlement Class Members can send an email with any
additional questions to a dedicated email address. Settlement Class Members will be able to submit
their Claim Form online via the Settlement Website in addition to being able to send physical claim
forms to a mailing address that Angeion will establish.
25.

A toll-free hotline devoted to this case will be implemented to further apprise

Settlement Class Members of their rights and options pursuant to the terms of the Settlement. The
toll-free hotline will utilize an interactive voice response (“IVR”) system to provide Settlement
Class Members with responses to frequently asked questions and provide essential information
regarding the Settlement. This hotline will be accessible 24 hours a day, 7 Days a week.

9
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NOTICE PURSUANT TO THE CLASS ACTION FAIRNESS ACT OF 2005
26.

In compliance with the attorney general notification provision of the Class Action

Fairness Act, 28 U.S.C. § 1715, within ten (10) Days after the motion for preliminary approval is
filed, Angeion will provide notice of this proposed Settlement, as well as all other documents
required by the Class Action Fairness Act, to the Attorney General of the United States, and to the
attorneys general of each state or territory in which Settlement Class Members may reside.
Angeion will provide copies of such notifications to Class Counsel and Defense Counsel at the
time of their submission to the attorneys general.
CONCLUSION
27.

The Notice Program outlined above includes direct notice via mail and/or email to

all reasonably identifiable Settlement Class Members, combined with the implementation of a
dedicated Settlement Website and toll-free hotline to further inform Settlement Class Members of
their rights and options in the Settlement.
28.

In my professional opinion, the Notice Program will provide full and proper notice

to Settlement Class Members before the opt-out and objection deadlines. Moreover, it is my
opinion that the Notice Program is the best notice that is practicable under the circumstances, fully
comports with due process and Federal Rule of Civil Procedure 23. Here, the Notice Program
utilizes direct notice via mail and/or email to every Settlement Class Member who can be identified
through reasonable effort.
29.

After the Notice Program has concluded, Angeion will provide a final report

verifying its effective implementation.

10
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I hereby declare under penalty of perjury that the foregoing is true and correct.

Dated: February 22, 2021
STEVEN WEISBROT

11
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Judicial Recognition

© Angeion Group, LLC
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IN RE: APPLE INC. DEVICE PERFORMANCE LITIGATION
Case No. 5:18-md-02827
The Honorable Edward J. Davila, United States District Court, Northern District of California (May
7, 2020): The Court approves the Claim Form, Class Notice, and Summary Notice, which are
attached to the Settlement Agreement as Exhibits A, B, and C, respectively, and finds that their
dissemination substantially in the manner and form set forth in the Settlement Agreement meets
the requirements of Federal Rule of Civil Procedure 23 and due process, constitutes the best notice
practicable under the circumstances, and is reasonably calculated, under the circumstances, to
apprise members of the Settlement Class of the pendency of the Actions, the effect of the
proposed Settlement (including the releases contained therein), the anticipated Motion for
Attorneys’ Fees and/or Expenses and for Service Awards, and their rights to participate in, opt out
of, or object to any aspect of the proposed Settlement.
IN RE: GOOGLE PLUS PROFILE LITIGATION
Case No. 5:18-cv-06164
The Honorable Edward J. Davila, United States District Court, Northern District of California (June
10, 2020): The Court approves the program for disseminating notice to Class Members set forth
in the Agreement and Exhibits A and B thereto (herein, the “Notice Program”). The Court approves
the form and content of the proposed forms of notice, in the forms attached as Exhibits A and B
to the Agreement. (Doc. 57-2). The Court finds that the proposed forms of notice are clear and
readily understandable by Class Members. The Court finds that the Notice Program, including the
proposed forms of notice, is reasonable and appropriate and satisfies any applicable due process
and other requirements, and is the only notice to the Class Members of the Settlement that is
required.
IN RE: HANNA ANDERSSON AND SALESFORCE.COM DATA BREACH LITIGATION
Case No. 3:20-cv-00812
The Honorable Edward M. Chen, United States District Court, Northern District of California
(December 29, 2020): The Court finds that the Class Notice and Notice Program satisfy the
requirements of due process and Rule 23 of the Federal Rules of Civil Procedure and provide the
best notice practicable under the circumstances.
IN RE: PEANUT FARMERS ANTITRUST LITIGATION
Case No. 2:19-cv-00463
The Honorable Raymond A. Jackson, United States District Court, Eastern District of Virginia
(December 23, 2020): The Court finds that the Notice Program…constitutes the best notice that
is practicable under the circumstances and is valid, due and sufficient notice to all persons entitled
thereto and complies fully with the requirements of Rule 23(c)(2) and the due process
requirements of the Constitution of the United States.
BENTLEY ET AL. v. LG ELECTRONICS U.S.A., INC.
Case No. 2:19-cv-13554
The Honorable Madeline Cox Arleo, United States District Court, District of New Jersey (December
18, 2020): The Court finds that notice of this Settlement was given to Settlement Class Members
in accordance with the Preliminary Approval Order and constituted the best notice practicable of
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the proceedings and matters set forth therein, including the Litigation, the Settlement, and the
Settlement Class Members’ rights to object to the Settlement or opt out of the Settlement Class,
to all Persons entitled to such notice, and that this notice satisfied the requirements of Federal
Rule of Civil Procedure 23 and of due process.
IN RE: ALLURA FIBER CEMENT SIDING PRODUCTS LIABILITY LITIGATION
Case No. 2:19-mn-02886
The Honorable David C. Norton, United States District Court, District of South Carolina (December
18, 2020): The proposed Notice provides the best notice practicable under the circumstances. It
allows Settlement Class Members a full and fair opportunity to consider the proposed settlement.
The proposed plan for distributing the Notice likewise is a reasonable method calculated to reach
all members of the Settlement Class who would be bound by the settlement. There is no additional
method of distribution that would be reasonably likely to notify Settlement Class Members who
may not receive notice pursuant to the proposed distribution plan.
ADKINS ET AL. v. FACEBOOK, INC.
Case No. 3:18-cv-05982
The Honorable William Alsup, United States District Court, Northern District of California
(November 15, 2020): Notice to the class is “reasonably calculated, under all the circumstances,
to apprise interested parties of the pendency of the action and afford them an opportunity to
present their objections.” Mullane v. Central Hanover Bank & Tr. Co., 399 U.S. 306, 314 (1650).
IN RE: 21ST CENTURY ONCOLOGY CUSTOMER DATA SECURITY BREACH LITIGATION
Case No. 8:16-md-02737
The Honorable Mary S. Scriven, United States District Court, Middle District of Florida (November
2, 2020): The Court finds and determines that mailing the Summary Notice and publication of
the Settlement Agreement, Long Form Notice, Summary Notice, and Claim Form on the
Settlement Website, all pursuant to this Order, constitute the best notice practicable under the
circumstances, constitute due and sufficient notice of the matters set forth in the notices to all
persons entitled to receive such notices, and fully satisfies the of due process, Rule 23 of the
Federal Rules of Civil Procedure, 28 U.S.C. § 1715, and all other applicable laws and rules. The
Court further finds that all of the notices are written in plain language and are readily
understandable by Class Members.
MARINO ET AL. v. COACH INC.
Case No. 1:16-cv-01122
The Honorable Valerie Caproni, United States District Court, Southern District of New York (August
24, 2020): The Court finds that the form, content, and method of giving notice to the Settlement
Class as described in paragraph 8 of this Order: (a) will constitute the best practicable notice; (b)
are reasonably calculated, under the circumstances, to apprise the Settlement Class Members of
the pendency of the Action, the terms of the proposed Settlement, and their rights under the
proposed Settlement, including but not limited to their rights to object to or exclude themselves
from the proposed Settlement and other rights under the terms of the Settlement Agreement; (c)
are reasonable and constitute due, adequate, and sufficient notice to all Settlement Class
Members and other persons entitled to receive notice; and (d) meet all applicable requirements
of law, including but not limited to 28 U.S.C. § 1715, Rule 23(c) and (e), and the Due Process
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Clause(s) of the United States Constitution. The Court further finds that all of the notices are
written in plain language, are readily understandable by Settlement Class Members, and are
materially consistent with the Federal Judicial Center’s illustrative class action notices.
BROWN v. DIRECTV, LLC
Case No. 2:13-cv-01170
The Honorable Dolly M. Gee, United States District Court, Central District of California (July 23,
2020): Given the nature and size of the class, the fact that the class has no geographical
limitations, and the sheer number of calls at issue, the Court determines that these methods
constitute the best and most reasonable form of notice under the circumstances.
IN RE: SSA BONDS ANTITRUST LITIGATION
Case No. 1:16-cv-03711
The Honorable Edgardo Ramos, United States District Court, Southern District of New York (July
15, 2020): The Court finds that the mailing and distribution of the Notice and the publication of
the Summary Notice substantially in the manner set forth below meet the requirements of Rule
23 of the Federal Rules of Civil Procedure and due process and constitute the best notice
practicable under the circumstances, and shall constitute due and sufficient notice to all Persons
entitled to notice.
KJESSLER ET AL. v. ZAAPPAAZ, INC. ET AL.
Case No. 4:18-cv-00430
The Honorable Nancy F. Atlas, United States District Court, Southern District of Texas (July 14,
2020): The Court also preliminarily approves the proposed manner of communicating the Notice
and Summary Notice to the putative Settlement Class, as set out below, and finds it is the best
notice practicable under the circumstances, constitutes due and sufficient notice to all persons
and entities entitled to receive such notice, and fully satisfies the requirements of applicable laws,
including due process and Federal Rule of Civil Procedure 23.
HESTER ET AL. v. WALMART, INC.
Case No. 5:18-cv-05225
The Honorable Timothy L. Brooks, United States District Court, Western District of Arkansas (July
9, 2020): The Court finds that the Notice and Notice Plan substantially in the manner and form
set forth in this Order and the Agreement meet the requirements of Federal Rule of Civil Procedure
23 and due process, is the best notice practicable under the circumstances, and shall constitute
due and sufficient notice to all Persons entitled thereto.
CLAY ET AL. v. CYTOSPORT INC.
Case No. 3:15-cv-00165
The Honorable M. James Lorenz, United States District Court, Southern District of California (June
17, 2020): The Court approves the proposed Notice Plan for giving notice to the Settlement Class
through publication, both print and digital, and through the establishment of a Settlement
Website, as more fully described in the Agreement and the Claims Administrator’s affidavits (docs.
no. 222-9, 224, 224-1, and 232-3 through 232-6). The Notice Plan, in form, method, and content,
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complies with the requirements of Rule 23 and due process, and constitutes the best notice
practicable under the circumstances.
GROGAN v. AARON’S INC.
Case No. 1:18-cv-02821
The Honorable J.P. Boulee, United States District Court, Northern District of Georgia (May 1, 2020):
The Court finds that the Notice Plan as set forth in the Settlement Agreement meets the
requirements of Fed. R. Civ. P. 23 and constitutes the best notice practicable under the
circumstances, including direct individual notice by mail and email to Settlement Class Members
where feasible and a nationwide publication website-based notice program, as well as establishing
a Settlement Website at the web address of www.AaronsTCPASettlement.com, and satisfies fully
the requirements the Federal Rules of Civil Procedure, the U.S. Constitution, and any other
applicable law, such that the Settlement Agreement and Final Order and Judgment will be binding
on all Settlement Class Members.
CUMMINGS v. BOARD OF REGENTS OF THE UNIVERSITY OF NEW MEXICO, ET AL.
Case No. D-202-CV-2001-00579
The Honorable Carl Butkus, Second Judicial District Court, County of Bernalillo, State of New
Mexico (March 30, 2020): The Court has reviewed the Class Notice, the Plan of Allocation and
Distribution and Claim Form, each of which it approves in form and substance. The Court finds
that the form and methods of notice set forth in the Agreement: (i) are reasonable and the best
practicable notice under the circumstances; (ii) are reasonably calculated to apprise Settlement
Class Members of the pendency of the Lawsuit, of their rights to object to or opt-out of the
Settlement, and of the Final Approval Hearing; (iii) constitute due, adequate, and sufficient notice
to all persons entitled to receive notice; and (iv) meet the requirements of the New Mexico Rules
of Civil Procedure, the requirements of due process under the New Mexico and United States
Constitutions, and the requirements of any other applicable rules or laws.
SCHNEIDER, ET AL. v. CHIPOTLE MEXICAN GRILL, INC.
Case No. 4:16-cv-02200
The Honorable Haywood S. Gilliam, Jr., United States District Court, Northern District of California
(January 31, 2020): Given that direct notice appears to be infeasible, the third-party settlement
administrator will implement a digital media campaign and provide for publication notice in
People magazine, a nationwide publication, and the East Bay Times. SA § IV.A, C; Dkt. No. 205-12
at ¶¶ 13–23. The publication notices will run for four consecutive weeks. Dkt. No. 205 at ¶ 23. The
digital media campaign includes an internet banner notice implemented using a 60-day desktop
and mobile campaign. Dkt. No. 205-12 at ¶ 18. It will rely on “Programmatic Display Advertising”
to reach the “Target Audience,” Dkt. No. 216-1 at ¶ 6, which is estimated to include 30,100,000
people and identified using the target definition of “Fast Food & Drive-In Restaurants Total
Restaurants Last 6 Months [Chipotle Mexican Grill],” Dkt. No. 205-12 at ¶ 13. Programmatic display
advertising utilizes “search targeting,” “category contextual targeting,” “keyword contextual
targeting,” and “site targeting,” to place ads. Dkt. No. 216-1 at ¶¶ 9–12. And through “learning”
technology, it continues placing ads on websites where the ad is performing well. Id. ¶ 7. Put
simply, prospective Class Members will see a banner ad notifying them of the settlement when
they search for terms or websites that are similar to or related to Chipotle, when they browse
websites that are categorically relevant to Chipotle (for example, a website related to fast casual
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dining or Mexican food), and when they browse websites that include a relevant keyword (for
example, a fitness website with ads comparing fast casual choices). Id. ¶¶ 9–12. By using this
technology, the banner notice is “designed to result in serving approximately 59,598,000
impressions.” Dkt. No. 205-12 at ¶ 18.
The Court finds that the proposed notice process is “‘reasonably calculated, under all the
circumstances,’ to apprise all class members of the proposed settlement.” Roes, 944 F.3d at 1045
(citation omitted).
HANLEY v. TAMPA BAY SPORTS AND ENTERTAINMENT LLC
Case No. 8:19-cv-00550
The Honorable Charlene Edwards Honeywell, United States District Court, Middle District of
Florida (January 7, 2020): The Court approves the form and content of the Class notices and claim
forms substantially in the forms attached as Exhibits A-D to the Settlement. The Court further finds
that the Class Notice program described in the Settlement is the best practicable under the
circumstances. The Class Notice program is reasonably calculated under the circumstances to
inform the Settlement Class of the pendency of the Action, certification of a Settlement Class, the
terms of the Settlement, Class Counsel’s attorney’s fees application and the request for a service
award for Plaintiff, and their rights to opt-out of the Settlement Class or object to the Settlement.
The Class notices and Class Notice program constitute sufficient notice to all persons entitled to
notice. The Class notices and Class Notice program satisfy all applicable requirements of law,
including, but not limited to, Federal Rule of Civil Procedure 23 and the Constitutional requirement
of Due Process.
CORCORAN, ET AL. v. CVS HEALTH, ET AL.
Case No. 4:15-cv-03504
The Honorable Yvonne Gonzalez Rogers, United States District Court, Northern District of
California (November 22, 2019): Having reviewed the parties’ briefings, plaintiffs’ declarations
regarding the selection process for a notice provider in this matter and regarding Angeion Group
LLC’s experience and qualifications, and in light of defendants’ non-opposition, the Court
APPROVES Angeion Group LLC as the notice provider. Thus, the Court GRANTS the motion for
approval of class notice provider and class notice program on this basis.
Having considered the parties’ revised proposed notice program, the Court agrees that the
parties’ proposed notice program is the “best notice that is practicable under the circumstances.”
The Court is satisfied with the representations made regarding Angeion Group LLC’s methods for
ascertaining email addresses from existing information in the possession of defendants. Rule 23
further contemplates and permits electronic notice to class members in certain situations. See
Fed. R. Civ. P. 23(c)(2)(B). The Court finds, in light of the representations made by the parties, that
this is a situation that permits electronic notification via email, in addition to notice via United
States Postal Service. Thus, the Court APPROVES the parties’ revised proposed class notice
program, and GRANTS the motion for approval of class notice provider and class notice program
as to notification via email and United States Postal Service mail.
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PATORA v. TARTE, INC.
Case No. 7:18-cv-11760
The Honorable Kenneth M. Karas, United States District Court, Southern District of New York
(October 2, 2019): The Court finds that the form, content, and method of giving notice to the
Class as described in Paragraph 9 of this Order: (a) will constitute the best practicable notice; (b)
are reasonably calculated, under the circumstances, to apprise the Settlement Class Members of
the pendency of the Action, the terms of the Proposed Settlement, and their rights under the
Proposed Settlement, including but not limited to their rights to object to or exclude themselves
from the Proposed Settlement and other rights under the terms of the Settlement Agreement; (c)
are reasonable and constitute due, adequate, and sufficient notice to all Settlement Class
Members and other persons entitled to receive notice; and (d) meet all applicable requirements
of law, including but not limited to 28 U.S.C. § 1715, Rule 23(c) and (e), and the Due Process
Clauses of the United States Constitution. The Court further finds that all of the notices are written
in simple terminology, are readily understandable by Settlement Class Members, and are
materially consistent with the Federal Judicial Center's illustrative class action notices.
CARTER, ET AL. v. GENERAL NUTRITION CENTERS, INC., and GNC HOLDINGS, INC.
Case No. 2:16-cv-00633
The Honorable Mark R. Hornak, United States District Court, Western District of Pennsylvania
(September 9, 2019): The Court finds that the Class Notice and the manner of its dissemination
described in Paragraph 7 above and Section VII of the Agreement constitutes the best practicable
notice under the circumstances and is reasonably calculated, under all the circumstances, to
apprise proposed Settlement Class Members of the pendency of this action, the terms of the
Agreement, and their right to object to or exclude themselves from the proposed Settlement
Class. The Court finds that the notice is reasonable, that it constitutes due, adequate and sufficient
notice to all persons entitled to receive notice, and that it meets the requirements of due process,
Rule 23 of the Federal Rules of Ci vii Procedure, and any other applicable laws.
CORZINE v. MAYTAG CORPORATION, ET AL.
Case No. 5:15-cv-05764
The Honorable Beth L. Freeman, United States District Court, Northern District of California
(August 21, 2019): The Court, having reviewed the proposed Summary Notice, the proposed FAQ,
the proposed Publication Notice, the proposed Claim Form, and the proposed plan for distributing
and disseminating each of them, finds and concludes that the proposed plan will provide the best
notice practicable under the circumstances and satisfies all requirements of federal and state laws
and due process.
MEDNICK v. PRECOR, INC.
Case No. 1:14-cv-03624
The Honorable Harry D. Leinenweber, United States District Court, Northern District of Illinois
(June 12, 2019): Notice provided to Class Members pursuant to the Preliminary Class Settlement
Approval Order constitutes the best notice practicable under the circumstances, including
individual email and mail notice to all Class Members who could be identified through reasonable
effort, including information provided by authorized third-party retailers of Precor. Said notice
provided full and adequate notice of these proceedings and of the matter set forth therein,
including the proposed Settlement set forth in the Agreement, to all persons entitled to such
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notice, and said notice fully satisfied the requirements of F.R.C.P. Rule 23 (e) and (h) and the
requirements of due process under the United States and California Constitutions.
GONZALEZ v. TCR SPORTS BROADCASTING HOLDING LLP, ET AL.
Case No. 1:18-cv-20048
The Honorable Darrin P. Gayles, United States District Court, Southern District of Florida (May 24,
2019): The Court finds that notice to the class was reasonable and the best notice practicable
under the circumstances, consistent with Rule 23(e)(1) and Rule 23(c)(2)(B).
ANDREWS ET AL. v. THE GAP, INC., ET AL.
Case No. CGC-18-567237
The Honorable Richard B. Ulmer Jr., Superior Court of the State of California, County of San
Francisco (May 10, 2019): The Court finds that (a) the Full Notice, Email Notice, and Publication
constitute the best notice practicable under the circumstances, (b) they constitute valid, due, and
sufficient notice to all members of the Class, and (c) they comply fully with the requirements of
California Code of Civil Procedure section 382, California Rules of Court 3.766 and 3.769, the
California and United States Constitutions, and other applicable law.
COLE, ET AL. v. NIBCO, INC.
Case No. 3:13-cv-07871
The Honorable Freda L. Wolfson, United States District Court, District of New Jersey (April 11,
2019): The record shows, and the Court finds, that the Notice Plan has been implemented in the
manner approved by the Court in its Preliminary Approval Order. The Court finds that the Notice
Plan constitutes: (i) the best notice practicable to the Settlement Class under the circumstances;
(ii) was reasonably calculated, under the circumstances, to apprise the Settlement Class of the
pendency of this…, (iii) due, adequate, and sufficient notice to all Persons entitled to receive notice;
and (iv) notice that fully satisfies the requirements of the United States Constitution (including the
Due Process Clause), Fed. R. Civ. P. 23, and any other applicable law.
DIFRANCESCO, ET AL. v. UTZ QUALITY FOODS, INC.
Case No. 1:14-cv-14744
The Honorable Douglas P. Woodlock, United States District Court, District of Massachusetts
(March 15, 2019): The Court finds that the Notice plan and all forms of Notice to the Class as set
forth in the Settlement Agreement and Exhibits 2 and 6 thereto, as amended (the "Notice
Program"), is reasonably calculated to, under all circumstances, apprise the members of the
Settlement Class of the pendency of this action, the certification of the Settlement Class, the terms
of the Settlement Agreement, and the right of members to object to the settlement or to exclude
themselves from the Class. The Notice Program is consistent with the requirements of Rule 23 and
due process, and constitutes the best notice practicable under the circumstances.
IN RE: CHRYSLER-DODGE-JEEP ECODIESEL MARKETING, SALES PRACTICES, AND PRODUCTS
LIABILITY LITIGATION
Case No. 3:17-md-02777
The Honorable Edward M. Chen, United States District Court, Northern District of California
(February 11, 2019): Also, the parties went through a sufficiently rigorous selection process to
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select a settlement administrator. See Proc. Guidance for Class Action Sett. ¶ 2; see also Cabraser
Decl. ¶¶ 9-10. While the settlement administration costs are significant – an estimated $1.5 million
– they are adequately justified given the size of the class and the relief being provided.
In addition, the Court finds that the language of the class notices (short and long-form) is
appropriate and that the means of notice – which includes mail notice, electronic notice,
publication notice, and social media “marketing” – is the “best notice…practicable under the
circumstances.” Fed. R. Civ. P. 23(c)(2)(B); see also Proc. Guidance for Class Action Sett. ¶¶ 3-5, 9
(addressing class notice, opt-outs, and objections). The Court notes that the means of notice has
changed somewhat, as explained in the Supplemental Weisbrot Declaration filed on February 8,
2019, so that notice will be more targeted and effective. See generally Docket No. 525 (Supp.
Weisbrot Decl.) (addressing, inter alia, press release to be distributed via national newswire service,
digital and social media marketing designed to enhance notice, and “reminder” first-class mail
notice when AEM becomes available).
Finally, the parties have noted that the proposed settlement bears similarity to the settlement in
the Volkswagen MDL. See Proc. Guidance for Class Action Sett. ¶ 11.
RYSEWYK, ET AL. v. SEARS HOLDINGS CORPORATION and SEARS, ROEBUCK AND
COMPANY
Case No. 1:15-cv-04519
The Honorable Manish S. Shah, United States District Court, Northern District of Illinois (January
29, 2019): The Court holds that the Notice and notice plan as carried out satisfy the requirements
of Rule 23(e) and due process. This Court has previously held the Notice and notice plan to be
reasonable and the best practicable under the circumstances in its Preliminary Approval Order
dated August 6, 2018. (Dkt. 191) Based on the declaration of Steven Weisbrot, Esq. of Angeion
Group (Dkt. No. 209-2), which sets forth compliance with the Notice Plan and related matters, the
Court finds that the multi-pronged notice strategy as implemented has successfully reached the
putative Settlement Class, thus constituting the best practicable notice and satisfying due process.
MAYHEW, ET AL. v. KAS DIRECT, LLC, and S.C. JOHNSON & SON, INC.
Case No. 7:16-cv-06981
The Honorable Vincent J. Briccetti, United States District Court, Southern District of New York (June
26, 2018): In connection with their motion, plaintiffs provide the declaration of Steven Weisbrot,
Esq., a principal at the firm Angeion Group, LLC, which will serve as the notice and settlement
administrator in this case. (Doc. #101, Ex. F: Weisbrot Decl.) According to Mr. Weisbrot, he has
been responsible for the design and implementation of hundreds of class action administration
plans, has taught courses on class action claims administration, and has given testimony to the
Judicial Conference Committee on Rules of Practice and Procedure on the role of direct mail,
email, and digital media in due process notice. Mr. Weisbrot states that the internet banner
advertisement campaign will be responsive to search terms relevant to “baby wipes, baby
products, baby care products, detergents, sanitizers, baby lotion, [and] diapers,” and will target
users who are currently browsing or recently browsed categories “such as parenting, toddlers,
baby care, [and] organic products.” (Weisbrot Decl. ¶ 18). According to Mr. Weisbrot, the internet
banner advertising campaign will reach seventy percent of the proposed class members at least
three times each. (Id. ¶ 9). Accordingly, the Court approves of the manner of notice proposed by
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the parties as it is reasonable and the best practicable option for confirming the class members
receive notice.
IN RE: OUTER BANKS POWER OUTAGE LITIGATION
Case No. 4:17-cv-00141
The Honorable James C. Dever III, United States District Court, Eastern District of North Carolina
(May 2, 2018): The court has reviewed the proposed notice plan and finds that the notice plan
provides the best practicable notice under the circumstances and, when completed, shall
constitute fair, reasonable, and adequate notice of the settlement to all persons and entities
affected by or entitled to participate in the settlement, in full compliance with the notice
requirements of Fed. R. Civ. P. 23(c)(2)(B) and due process. Thus, the court approves the proposed
notice plan.
GOLDEMBERG, ET AL. v. JOHNSON & JOHNSON CONSUMER COMPANIES, INC.
Case No. 7:13-cv-03073
The Honorable Nelson S. Roman, United States District Court, Southern District of New York
(November 1, 2017): Notice of the pendency of the Action as a class action and of the proposed
Settlement, as set forth in the Settlement Notices, was given to all Class Members who could be
identified with reasonable effort, consistent with the terms of the Preliminary Approval Order. The
form and method of notifying the Class of the pendency of the Action as a class action and of the
terms and conditions of the proposed Settlement met the requirements of Rule 23 of the Federal
Rules of Civil Procedure, due process, and any other applicable law in the United States. Such
notice constituted the best notice practicable under the circumstances, and constituted due and
sufficient notice to all persons and entities entitled thereto.
HALVORSON v. TALENTBIN, INC.
Case No. 3:15-cv-05166
The Honorable Joseph C. Spero, United States District Court, Northern District of California (July
25, 2017): The Court finds that the Notice provided for in the Order of Preliminary Approval of
Settlement has been provided to the Settlement Class, and the Notice provided to the Settlement
Class constituted the best notice practicable under the circumstances, and was in full compliance
with the notice requirements of Rule 23 of the Federal Rules of Civil Procedure, due process, the
United States Constitution, and any other applicable law. The Notice apprised the members of the
Settlement Class of the pendency of the litigation; of all material elements of the proposed
settlement, including but not limited to the relief afforded the Settlement Class under the
Settlement Agreement; of the res judicata effect on members of the Settlement Class and of their
opportunity to object to, comment on, or opt-out of, the Settlement; of the identity of Settlement
Class Counsel and of information necessary to contact Settlement Class Counsel; and of the right
to appear at the Fairness Hearing. Full opportunity has been afforded to members of the
Settlement Class to participate in the Fairness Hearing. Accordingly, the Court determines that all
Final Settlement Class Members are bound by this Final Judgment in accordance with the terms
provided herein.
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IN RE: ASHLEY MADISON CUSTOMER DATA SECURITY BREACH LITIGATION
MDL No. 2669/Case No. 4:15-md-02669
The Honorable John A. Ross, United States District Court, Eastern District of Missouri (July 21,
2017): The Court further finds that the method of disseminating Notice, as set forth in the Motion,
the Declaration of Steven Weisbrot, Esq. on Adequacy of Notice Program, dated July 13, 2017,
and the Parties’ Stipulation—including an extensive and targeted publication campaign
composed of both consumer magazine publications in People and Sports Illustrated, as well as
serving 11,484,000 highly targeted digital banner ads to reach the prospective class members that
will deliver approximately 75.3% reach with an average frequency of 3.04 —is the best method of
notice practicable under the circumstances and satisfies all requirements provided in Rule
23(c)(2)(B) and all Constitutional requirements including those of due process.
The Court further finds that the Notice fully satisfies Rule 23 of the Federal Rules of Civil Procedure
and the requirements of due process; provided, that the Parties, by agreement, may revise the
Notice, the Claim Form, and other exhibits to the Stipulation, in ways that are not material or ways
that are appropriate to update those documents for purposes of accuracy.
TRAXLER, ET AL. v. PPG INDUSTRIES INC., ET AL.
Case No. 1:15-cv-00912
The Honorable Dan Aaron Polster, United States District Court, Northern District of Ohio (April 27,
2017): The Court hereby approves the form and procedure for disseminating notice of the
proposed settlement to the Settlement Class as set forth in the Agreement. The Court finds that
the proposed Notice Plan contemplated constitutes the best notice practicable under the
circumstances and is reasonably calculated, under the circumstances, to apprise Settlement Class
Members of the pendency of the Action and their right to object to the proposed settlement or
opt out of the Settlement Class in full compliance with the requirements of applicable law,
including the Due Process Clause of the United States Constitution and Rules 23(c) and (e). In
addition, Class Notice clearly and concisely states in plain, easily understood language: (i) the
nature of the action; (ii) the definition of the certified Settlement Class; (iii) the claims and issues
of the Settlement Class; (iv) that a Settlement Class Member may enter an appearance through an
attorney if the member so desires; (v) that the Court will exclude from the Settlement Class any
member who requests exclusion; (vi) the time and manner for requesting exclusion; and (vii) the
binding effect of a class judgment on members under Rule 23(c)(3).
IN RE: THE HOME DEPOT, INC., CUSTOMER DATA SECURITY BREACH LITIGATION
Case No. 1:14-md-02583
The Honorable Thomas W. Thrash Jr., United States District Court, Northern District of Georgia
(March 10, 2017): The Court finds that the form, content, and method of giving notice to the
settlement class as described in the settlement agreement and exhibits: (a) constitute the best
practicable notice to the settlement class; (b) are reasonably calculated, under the circumstances,
to apprise settlement class members of the pendency of the action, the terms of the proposed
settlement, and their rights under the proposed settlement; (c) are reasonable and constitute due,
adequate, and sufficient notice to those persons entitled to receive notice; and (d) satisfy the
requirements of Federal Rule of Civil Procedure 23, the constitutional requirement of due process,
and any other legal requirements. The Court further finds that the notice is written in plain
language, uses simple terminology, and is designed to be readily understandable by settlement
class members.

Case: 1:20-cv-02486 Document #: 46-2 Filed: 03/11/21 Page 89 of 124 PageID #:438

ROY v. TITEFLEX CORPORATION t/a GASTITE and WARD MANUFACTURING, LLC
Case No. 384003V
The Honorable Ronald B. Rubin, Circuit Court for Montgomery County, Maryland (February 24,
2017): What is impressive to me about this settlement is in addition to all the usual recitation of
road racing litanies is that there is going to be a) public notice of a real nature and b) about a
matter concerning not just money but public safety and then folks will have the knowledge to
decide for themselves whether to take steps to protect themselves or not. And that’s probably the
best thing a government can do is to arm their citizens with knowledge and then the citizens can
make decision. To me that is a key piece of this deal. I think the notice provisions are exquisite
[emphasis added].
IN RE: LG FRONT LOADING WASHING MACHINE CLASS ACTION LITIGATION
Case No. 2:08-cv-00051
The Honorable Madeline Cox Arleo, United States District Court, District of New Jersey (June 17,
2016): This Court further approves the proposed methods for giving notice of the Settlement to
the Members of the Settlement Class, as reflected in the Settlement Agreement and the joint
motion for preliminary approval. The Court has reviewed the notices attached as exhibits to the
Settlement, the plan for distributing the Summary Notices to the Settlement Class, and the plan
for the Publication Notice's publication in print periodicals and on the internet, and finds that the
Members of the Settlement Class will receive the best notice practicable under the circumstances.
The Court specifically approves the Parties' proposal to use reasonable diligence to identify
potential class members and an associated mailing and/or email address in the Company's
records, and their proposal to direct the ICA to use this information to send absent class members
notice both via first class mail and email. The Court further approves the plan for the Publication
Notice's publication in two national print magazines and on the internet. The Court also approves
payment of notice costs as provided in the Settlement. The Court finds that these procedures,
carried out with reasonable diligence, will constitute the best notice practicable under the
circumstances and will satisfy.
FENLEY v. APPLIED CONSULTANTS, INC.
Case No. 2:15-cv-00259
The Honorable Mark R. Hornak, United States District Court, Western District of Pennsylvania (June
16, 2016): The Court would note that it approved notice provisions of the settlement agreement
in the proceedings today. That was all handled by the settlement and administrator Angeion. The
notices were sent. The class list utilized the Postal Service's national change of address database
along with using certain proprietary and other public resources to verify addresses. the
requirements of Fed.R.Civ.P. 23(c)(2), Fed.R.Civ.P. 23(e) (l), and Due Process....
The Court finds and concludes that the mechanisms and methods of notice to the class as
identified were reasonably calculated to provide all notice required by the due process clause, the
applicable rules and statutory provisions, and that the results of the efforts of Angeion were
highly successful and fulfilled all of those requirements [emphasis added].
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FUENTES, ET AL. v. UNIRUSH, LLC d/b/a UNIRUSH FINANCIAL SERVICES, ET AL.
Case No. 1:15-cv-08372
The Honorable J. Paul Oetken, United States District Court, Southern District of New York (May
16, 2016): The Court approves, as to form, content, and distribution, the Claim Form attached to
the Settlement Agreement as Exhibit A, the Notice Plan, and all forms of Notice to the Settlement
Class as set forth in the Settlement Agreement and Exhibits B-D, thereto, and finds that such
Notice is the best notice practicable under the circumstances, and that the Notice complies fully
with the requirements of the Federal Rules of Civil Procedure. The Court also finds that the Notice
constitutes valid, due and sufficient notice to all persons entitled thereto, and meets the
requirements of Due Process. The Court further finds that the Notice is reasonably calculated to,
under all circumstances, reasonably apprise members of the Settlement Class of the pendency of
the Actions, the terms of the Settlement Agreement, and the right to object to the settlement and
to exclude themselves from the Settlement Class. The Parties, by agreement, may revise the
Notices and Claim Form in ways that are not material, or in ways that are appropriate to update
those documents for purposes of accuracy or formatting for publication.
IN RE: WHIRLPOOL CORP. FRONTLOADING WASHER PRODUCTS LIABILITY LITIGATION
MDL No. 2001/Case No. 1:08-wp-65000
The Honorable Christopher A. Boyko, United States District Court, Northern District of Ohio (May
12, 2016): The Court, having reviewed the proposed Summary Notices, the proposed FAQ, the
proposed Publication Notice, the proposed Claim Form, and the proposed plan for distributing
and disseminating each of them, finds and concludes that the proposed plan for distributing and
disseminating each of them will provide the best notice practicable under the circumstances and
satisfies all requirements of federal and state laws and due process.
SATERIALE, ET AL. v. R.J. REYNOLDS TOBACCO CO.
Case No. 2:09-cv-08394
The Honorable Christina A. Snyder, United States District Court, Central District of California (May
3, 2016): The Court finds that the Notice provided to the Settlement Class pursuant to the
Settlement Agreement and the Preliminary Approval Order has been successful, was the best
notice practicable under the circumstances and (1) constituted notice that was reasonably
calculated, under the circumstances, to apprise members of the Settlement Class of the pendency
of the Action, their right to object to the Settlement, and their right to appear at the Final Approval
Hearing; (2) was reasonable and constituted due, adequate, and sufficient notice to all persons
entitled to receive notice; and (3) met all applicable requirements of the Federal Rules of Civil
Procedure, Due Process, and the rules of the Court.
FERRERA, ET AL. v. SNYDER’S-LANCE, INC.
Case No. 0:13-cv-62496
The Honorable Joan A. Lenard, United States District Court, Southern District of Florida (February
12, 2016): The Court approves, as to form and content, the Long-Form Notice and Short- Form
Publication Notice attached to the Memorandum in Support of Motion for Preliminary Approval
of Class Action Settlement as Exhibits 1 and 2 to the Stipulation of Settlement. The Court also
approves the procedure for disseminating notice of the proposed settlement to the Settlement
Class and the Claim Form, as set forth in the Notice and Media Plan attached to the Memorandum
in Support of Motion for Preliminary Approval of Class Action Settlement as Exhibits G. The Court
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finds that the notice to be given constitutes the best notice practicable under the circumstances,
and constitutes valid, due, and sufficient notice to the Settlement Class in full compliance with the
requirements of applicable law, including the Due Process Clause of the United States
Constitution.
IN RE: POOL PRODUCTS DISTRIBUTION MARKET ANTITRUST LITIGATION
MDL No. 2328/Case No. 2:12-md-02328
The Honorable Sarah S. Vance, United States District Court, Eastern District of Louisiana
(December 31, 2014): To make up for the lack of individual notice to the remainder of the class,
the parties propose a print and web-based plan for publicizing notice. The Court welcomes the
inclusion of web- based forms of communication in the plan. The Court finds that the proposed
method of notice satisfies the requirements of Rule 23(c)(2)(B) and due process. The direct
emailing of notice to those potential class members for whom Hayward and Zodiac have a valid
email address, along with publication of notice in print and on the web, is reasonably calculated
to apprise class members of the settlement. Moreover, the plan to combine notice for the Zodiac
and Hayward settlements should streamline the process and avoid confusion that might otherwise
be caused by a proliferation of notices for different settlements. Therefore, the Court approves
the proposed notice forms and the plan of notice.
SOTO, ET AL. v. THE GALLUP ORGANIZATION, INC.
Case No. 0:13-cv-61747
The Honorable Marcia G. Cooke, United States District Court, Southern District of Florida (June 16,
2015): The Court approves the form and substance of the notice of class action settlement
described in ¶ 8 of the Agreement and attached to the Agreement as Exhibits A, C and D. The
proposed form and method for notifying the Settlement Class Members of the settlement and its
terms and conditions meet the requirements of Fed. R. Civ. P. 23(c)(2)(B) and due process,
constitute the best notice practicable under the circumstances, and shall constitute due and
sufficient notice to all persons and entities entitled to the notice. The Court finds that the proposed
notice is clearly designed to advise the Settlement Class Members of their rights.
OTT v. MORTGAGE INVESTORS CORPORATION OF OHIO, INC.
Case No. 3:14-cv-00645
The Honorable Janice M. Stewart, United States District Court, District of Oregon (July 20, 2015):
The Notice Plan, in form, method, and content, fully complies with the requirements of Rule 23
and due process, constitutes the best notice practicable under the circumstances, and is due and
sufficient notice to all persons entitled thereto. The Court finds that the Notice Plan is reasonably
calculated to, under all circumstances, reasonably apprise the persons in the Settlement Class of
the pendency of this action, the terms of the Settlement Agreement, and the right to object to
the Settlement and to exclude themselves from the Settlement Class.
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EXHIBIT 5
Preliminary Approval Order
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
TIMOTHY NELLIS, JANEL DRANES,
LUCY SOUSA, DAVID CASTILLO
AND EDWARD CAMARENA, on behalf
of themselves and all other similarly
situated,
Plaintiffs,
v.

)
)
)
)
)
)
)
)
VIVID SEATS LLC, a Delaware
)
Corporation,
)
Defendant. )

Case No. 1:20-cv-02486
Judge Robert M. Dow Jr.

[PROPOSED] ORDER GRANTING PRELIMINARY
APPROVAL OF CLASS ACTION SETTLEMENT
Before the Court is the Unopposed Motion for Preliminary Approval of Settlement
(“Motion”) of Plaintiffs Timothy Nellis, Janel Dranes, Lucy Sousa, David Castillo and Edward
Camarena (collectively, “Plaintiffs”). Plaintiffs in this lawsuit (the “Litigation”) allege that Vivid
Seats LLC ( “Vivid Seats” or “Defendant”) is obligated to provide cash payments for tickets
purchased on or before the Preliminary Approval Date (i.e., ___________) to events that, at any
time from September 29, 2016 through the Preliminary Approval Date (i.e., ______________),
were cancelled, postponed or rescheduled, that Vivid Seats failed to do so and that ticket
purchasers suffered damages and/or are entitled to other relief as a result.1
On February _, 2021, Plaintiffs and Vivid Seats (together, the “Parties”) executed a
Settlement Agreement and Release (“Settlement Agreement”) on behalf of themselves and the
Settlement Class that Plaintiffs seek to certify. Having thoroughly reviewed the Settlement

1

Capitalized terms not defined herein have the definitions given to them in the Settlement
Agreement.
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Agreement and exhibits thereto and having considered the arguments of the Parties, THE COURT
HEREBY FINDS, CONCLUDES AND ORDERS THE FOLLOWING:
1.

The Parties have agreed to a class action settlement of all Released Claims.

Plaintiffs seek, and for purposes of settlement only Vivid Seats does not object to, certification of
a Settlement Class defined as follows:
All Persons residing in the United States, its territories or Canada who at any time
on or before the Preliminary Approval Date purchased a ticket through Vivid Seats
to an event that subsequently became a Cancelled Event, a Postponed Event and/or
a Rescheduled Event.
Specifically excluded are the following Persons:
(i)
Vivid Seats and its subsidiaries and affiliates, employees, officers,
directors, agents and representatives;
(ii)

Class Counsel;

(iii)

The judges who have presided over the Litigation; and

(iv)
All Persons who have timely elected to become Opt Outs from the
Settlement Class in accordance with the Court’s orders.
2.

For purposes of preliminary approval, this Court assesses the Settlement under Fed.

R. Civ. P. 23(e). Under Rule 23(e)(1)(B), the Court “must direct notice in a reasonable manner”
to proposed Settlement Class Members “if giving notice is justified by the parties’ showing that
the court will likely be able to (i) approve the proposal [as fair, reasonable, and adequate] under
Rule 23(e)(2); and (ii) certify the class for purposes of judgment on the proposal.” Fed. R. Civ. P.
23(e)(1)(B).
Likely Approval as Fair, Reasonable and Adequate
3.

To determine whether the Settlement is fair, reasonable and adequate, Rule 23(e)(2)

directs the Court to consider whether:
(A) the class representatives and class counsel have adequately represented the
class; (B) the proposal was negotiated at arm’s length; (C) the relief provided for

2
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the class is adequate, taking into account: (i) the costs, risks, and delay of trial and
appeal; (ii) the effectiveness of any proposed method of distributing relief to the
class, including the method of processing class-member claims; (iii) the terms of
any proposed award of attorney’s fees, including timing of payment; and (iv) any
agreement required to be identified under Rule 23(e)(3); and (D) the proposal treats
class members equitably relative to each other.
Fed. R. Civ. P. 23(e)(2).
4.

The Settlement Class representatives proposed in the First Amended Class Action

Complaint are adequately representing the proposed Settlement Class: they share the same alleged
injury (that they allegedly purchased a ticket through Vivid Seats to an event that subsequently
became a Cancelled Event, a Postponed Event or a Rescheduled Event and allegedly did not
receive the cash payment to which they allege they were entitled) and the same interest
(maximizing their recovery related to those tickets). Steven D. Liddle, Esq. and Nicholas A.
Coulson, Esq. of Liddle & Dubin, P.C. are experienced class counsel who are adequately
representing the proposed Settlement Class.
5.

There is no question that the Parties are at arm’s length. The Settlement appears to

be the result of extensive, non-collusive, arm’s-length negotiations between experienced counsel
who were thoroughly informed of the strengths and weaknesses of the case through mediationrelated discovery and whose negotiations were supervised by respected class-action mediator the
Honorable Wayne R. Andersen (Ret.).
6.

The Settlement provides adequate relief to the proposed Settlement Class.

Settlement Class Members who purchased a ticket(s) to Cancelled Events and held that ticket(s)
at the time the event became a Cancelled Event have already received a Credit on their Vivid Seats
accounts that they can use toward the purchase of tickets to future events. As part of the Settlement
and without these Settlement Class Members taking any action, the expiration date for all such
active, non-expired Credits shall be extended, such that those Credits will be valid for use toward

3
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the purchase of tickets through Vivid Seats through December 31, 2022. If Settlement Class
Members who purchased tickets to Cancelled Events and held those tickets at the time the events
became Cancelled Events instead prefer a cash payment equal to the Purchase Price of the tickets
to Cancelled Events, less any sums already paid to the Settlement Class Member or spent in Credit
by the Settlement Class Member, the Settlement gives them the option to instead request a cash
payment from a $7.5 million Cash Fund to be paid by Vivid Seats. For Settlement Class Members
who purchased and hold tickets to a Postponed Event or a Rescheduled Event, if that Postponed
Event or Rescheduled Event becomes cancelled and the Settlement Class Member still holds the
ticket to the Postponed Event or Rescheduled Event at the time it is cancelled, those Settlement
Class Members will have a choice between a Credit and a cash payment. Specifically, Vivid Seats
agrees to the entry of an order for injunctive relief as part of the Final Order and Judgment that
requires as follows: once the Postponed Event or a Rescheduled Event becomes cancelled, those
Settlement Class Members will automatically be entitled to a Credit equal to 110% of the total of
Purchase Price of the ticket to the Postponed or Rescheduled Event less any sums already paid or
spent in Credit. That Credit will be valid through December 31, 2022, and these Settlement Class
Members will not have to take any action to receive the benefit. If these Settlement Class Members
instead prefer a cash payment of their ticket purchases, they will instead have the option to request
a cash payment equal to the Purchase Price of the ticket, less any sums already paid to the
Settlement Class Member or spent in Credit by the Settlement Class Member, by requesting that
cash payment from Vivid Seats within twenty-one (21) Days of receiving notice that the Postponed
Event or Rescheduled Event has been cancelled. In light of the costs, risks and delay of trial and
appeal, this relief is at least adequate for purposes of Rule 23(e)(1). If the Settlement had not been
reached, the Parties planned to vigorously contest Vivid Seats’ expected motion to compel

4
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arbitration on a non-class basis and motion to dismiss as well as class certification, and Plaintiffs’
chances at trial also would have been uncertain.
7.
Settlement.

There is no reason to doubt the effectiveness of distributing relief under the
As further addressed below, the Parties propose a Notice Program reasonably

calculated to reach nearly all members of the proposed Settlement Class, who will be able to submit
claims for cash payments online or by mail if they purchased tickets to Cancelled Events and held
those tickets at the time the events became Cancelled Events, and those claims will be processed
by an experienced claims administrator, as further addressed below. Members of the proposed
Settlement Class who purchased tickets to Cancelled Events and held those tickets at the time the
events became Cancelled Events will otherwise receive an extension of the expiration date of all
active, non-expired Credits toward the purchase of tickets to future events through December 31,
2022 without the need to take any action. Members of the proposed Settlement Class who
purchased and hold tickets to Postponed Events or Rescheduled Events will be offered the option
of a Credit or cash payment should those events be cancelled and the member of the proposed
Settlement Class holds the ticket on the date of cancellation without the need to take any action
now.
8.

This Court will fully assess the request of Class Counsel for Attorneys’ Fees and

Expenses after receiving their motion supporting such request. At this stage, the Court finds that
the plan to request fees to be paid from the Cash Fund creates no reason not to direct notice to the
proposed Settlement Class. In particular, should the Court find any aspect of the requested
Attorneys’ Fees and Expenses unsupported or unwarranted such funds will instead be returned to
Settlement Class Members, not Vivid Seats.

5
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9.

No agreements exist between the Parties aside from the Settlement, with the

exception of an agreement described generally in the Settlement that allows Vivid Seats and Class
Counsel to terminate the Settlement in certain defined circumstances.
10.

The Settlement treats members of the proposed Settlement Class equitably relative

to each other because all members of the proposed Settlement Class who purchased tickets to
Cancelled Events and held those tickets at the time the events became Cancelled Events may select
from the same options: an extension of their active, non-expired Credit or a cash payment. All
members of the proposed Settlement Class who purchased and hold tickets to a Postponed Event
or a Rescheduled Event may select from the same options should the event become cancelled and
the member of the proposed Settlement Class holds the tickets on the date of cancellation: a Credit
or a cash payment. The Credits and cash payments would be based on the cost of tickets purchased.
These are equitable terms.
11.

Having thoroughly reviewed the Settlement Agreement, the supporting exhibits and

the Settling Parties’ arguments, this Court finds that the Settlement is fair, reasonable and adequate
to warrant providing notice to the Settlement Class, and thus likely to be approved, subject to
further consideration at the Final Approval Hearing to be conducted as described below.
Likely Certification of Settlement Class
12.

The Court assesses the likelihood that it will be able to certify the proposed

Settlement Class under Rules 23(a) and 23(b)(3) (because this Settlement Class seeks damages).
See Fed. R. Civ. P. 23(a)-(b). The Court makes this assessment for the purposes of Settlement
only at this time.
13.

The proposed Class is sufficiently numerous under Rule 23(a)(1) because Vivid

Seats’ records show thousands of customers in the United States and Canada purchased tickets
through Vivid Seats on or before the Preliminary Approval Date (i.e., _________) to Cancelled
6
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Events, Postponed Events or Rescheduled Events, all of whom would be members of the
Settlement Class.
14.

Resolution of the Litigation would depend on the common answers to common

questions, such as: which ticketed events have been cancelled, postponed or rescheduled; whether
and under what circumstances Vivid Seats promised in its terms of use to provide cash payments
equal to the prices of tickets; whether Vivid Seats knew or should have known it could not honor
any promise to provide cash payments equal to the prices of tickets in the event of circumstances,
like the COVID-19 pandemic; etc.
15.

Plaintiffs’ claims are typical of the claims of the members of the proposed

Settlement Class because they challenge the same conduct -- Vivid Seats’ alleged failure to
provide cash payments equal to the prices of tickets to Cancelled Events, Postponed Events and
Rescheduled Events -- and make the same legal arguments. Typicality under Rule 23(a)(3) is
satisfied.
16.

The proposed Settlement Class representatives and Class Counsel will fairly and

adequately protect the interests of the proposed Settlement Class.
17.

At least for purposes of settlement, the common issues in the Litigation

predominate over individual issues under Rule 23(b)(3). Key elements of Plaintiffs’ claims are
the purchase of a ticket to a Cancelled Event, Postponed Event or Rescheduled Event through
Vivid Seats and the alleged failure on the part of Vivid Seats to provide a cash payment equal to
the price of those tickets.
18.

This Settlement would be superior under Rule 23(b)(3) to many individual actions.

Members of the proposed Settlement Class purchased a small number of individual tickets and
may not have suffered sufficient damages to justify the costs of litigation. The Settlement ensures

7
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that all Settlement Class Members will have the opportunity to be compensated through a Credit
or cash payment.
19.

For these reasons, pursuant to Rule 23, and for settlement purposes only, the Court

finds it will likely certify the Settlement Class defined above in paragraph one of this Order. This
finding is subject to further consideration at the Final Approval Hearing to be conducted as
described below.
20.

The Court hereby preliminarily appoints the Plaintiffs as representatives of the

Settlement Class. Pursuant to Fed. R. Civ. P. 23(g), the Court hereby preliminarily appoints Steven
D. Liddle, Esq. and Nicholas A. Coulson, Esq. of Liddle & Dubin, P.C. as Class Counsel for the
Settlement Class.
21.

In any final approval order issued after the Final Approval Hearing, the Court will

bar and permanently enjoin all Settlement Class Members who have not been properly excluded
from the Settlement Class from (a) filing, commencing, prosecuting, intervening in or participating
(as class members or otherwise) in any other lawsuit or administrative, regulatory, arbitration or
other proceeding in any jurisdiction based on, relating to or arising out of the claims and causes of
action or the facts and circumstances giving rise to the Litigation or the Released Claims and
(b) organizing Settlement Class Members who have not been excluded from the Settlement Class
into a separate class for purposes of pursuing as a purported class action any lawsuit or arbitration
or other proceeding (including by seeking to amend a pending complaint to include class
allegations or seeking class certification in a pending action) based on, relating to or arising out of
the claims and causes of action or the facts and circumstances giving rise to the Litigation or the
Released Claims, except that Settlement Class Members are not precluded from participating in
any investigation or suit initiated by a state, provincial or federal agency.

8
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Approval of the Manner and Form of Notice
22.

Having preliminarily approved the Settlement, the Court “must direct notice in a

reasonable manner to all class members who would be bound by the proposal.” Fed. R. Civ.
P. 23(e)(1)(B). The Parties have submitted three proposed forms of Class Notice: an Emailed
Notice, a Mailed Notice and a Published Notice, each of which is attached to Plaintiffs’
Memorandum in Support of their Motion as Exhibits 2, 3 and 6. A plan for distributing these
notices, attached to Plaintiffs’ Motion as Exhibit 5, has also been submitted to the Court. Under
the terms of the Settlement Agreement and as detailed in these exhibits and the Motion, the Parties
propose to mail the Mailed Notice to (1) Settlement Class Members who, on or after January 1,
2020, purchased a ticket(s) to a Cancelled Event(s), Postponed Event(s) or Rescheduled Event(s)
and (2) Settlement Class Members who, prior to January 1, 2020, purchased a ticket(s) to a
Cancelled Event(s) and have not received a cash payment equal to the Purchase Price of the ticket
to the Cancelled Event, less any sums already paid to the Settlement Class Member or spent in
Credit by the Settlement Class Member, at each Settlement Class Member’s last known address as
provided to Vivid Seats upon purchase of a ticket through Vivid Seats or at an alternative, readilyascertainable address by First-Class Mail, postage prepaid. The Parties also propose to email the
Emailed Notice to each individual Settlement Class Member at the email address that they
provided to Vivid Seats upon purchase of a ticket through Vivid Seats. In addition, the Settling
Parties will direct the Settlement Administrator to create a Settlement Website where the Published
Notice and Claim Form will be available.
23.

Having reviewed these exhibits and the proposed Notice Program, the Court finds

that the Parties’ proposed plan for providing notice to Settlement Class Members (a) is reasonable
and constitutes due, adequate and sufficient notice to all Persons entitled to receive notice, (b) is
reasonably calculated, under the circumstances, to apprise the Settlement Class of the pendency of
9
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the Litigation and of their right to object to or to exclude themselves from the Settlement and
(c) meets all applicable requirements of applicable law.

The Notice Program satisfies the

requirements of Fed. R. Civ. P. 23(c)(2)(B) and due process. The Court therefore approves the
Notice Program and the notice documents substantially in the form attached as the exhibits to
Plaintiffs’ Motion.
24.

Angeion Group (“Angeion”) has been selected to serve as the Settlement

Administrator under the terms of the Settlement. The Court hereby appoints Angeion to serve as
the Settlement Administrator, to be supervised jointly by the Parties in taking the actions ordered
below and performing any other duties of the Settlement Administrator provided for in the
Settlement Agreement.
25.

Accordingly, the Court hereby ORDERS as follows:
a.

Promptly after the entry of this Order, the Parties will direct the

Settlement Administrator to issue Class Notice and administer the Notice Program,
receive and appropriately respond to all claims submitted by a member of the
Settlement Class and to otherwise administer the Settlement Agreement.
b.

The Settlement Administrator will (1) assign personnel to manage the

settlement implementation process, including the Notice Program, (2) establish a tollfree telephone number that members of the Settlement Class may call to obtain
information, (3) establish a mailing address to which members of the Settlement Class
can send claims as well as a process for filing claims electronically and (4) create a
Settlement Website containing information about the Settlement, including the
Published Notice and the Claim Form for download or electronic submission. All costs

10
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and expenses related to the administration of the Settlement, including providing the
Class Notice to the Settlement Class will be paid exclusively from the Cash Fund.
c.

Within sixty (60) Days of the entry of this Order, the Settlement

Administrator will mail the Court-approved Mailed Notice (Exhibit 3) to
(1) Settlement Class Members who, on or after January 1, 2020, purchased a ticket(s)
to a Cancelled Event(s), Postponed Event(s) or Rescheduled Event(s) and (2)
Settlement Class Members who, prior to January 1, 2020, purchased a ticket(s) to a
Cancelled Event(s) and have not received a cash payment equal to the Purchase Price
of the ticket to the Cancelled Event, less any sums already paid to the Settlement Class
Member or spent in Credit by the Settlement Class Member, at each Settlement Class
Member’s last known address as provided to Vivid Seats upon purchase of a ticket
through Vivid Seats or, at an alternative, readily-ascertainable address by First-Class
Mail, postage prepaid.
d.

Within sixty (60) Days of the entry of this Order, the Settlement

Administrator shall email or cause to be emailed the Emailed Notice to all potential
Settlement Class Members at the email address that they provided to Vivid Seats upon
purchase of a ticket through Vivid Seats.
e.

The Settlement Administrator will perform a national change of address

search and forward notices that are returned by the United States Postal Service with a
forwarding address. Following receipt of any returned notices that do not include a
forwarding address, the Settlement Administrator shall as soon as practicable (itself or
through an appropriate vendor) research such returned mail for more accurate

11
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addresses and promptly mail copies of the applicable notice to any more accurate
addresses so found.
f.

Within fourteen (14) Days of the entry of this Order, the Settlement

Administrator will cause the Settlement Website located at www.ticketpurchase
settlement.com to be updated to provide information and relevant documents related to
the Settlement, including but not limited to, the following: applicable deadlines;
Published Notice; Mailed Notice; Emailed Notice; orders of the Court pertaining to the
Settlement; the Settlement Agreement; and contact addresses for questions. The
Settlement Website shall be rendered inactive thirty (30) Days after the Effective Date.
Class Counsel and Defense Counsel shall agree on all information and documents to
be posted on the Settlement Website.
g.

As appropriate, Class Counsel, Vivid Seats and/or the Settlement

Administrator shall provide a declaration to the Court attesting to the Notice Program
and all measures undertaken to provide notice of the Settlement to the Settlement Class
no later than twenty-one (21) Days before the Final Approval Hearing.
h.

The Settlement Administrator shall receive, evaluate and either approve

or disapprove Claim Forms under the requirements of the Settlement. The Settlement
Administrator shall send a notice of claim denial by First-Class Mail to each Settlement
Class Member who submitted a Claim Form that the Settlement Administrator
determines not to be a valid claim. The Settlement Administrator shall not review or
pay any claims for monetary compensation submitted by a member of the Settlement
Class after the Claim Deadline.

12
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i.

Prior to paying any approved claim, the Settlement Administrator shall

inform Vivid Seats of the approved payment amount so that Vivid Seats can provide
the Settlement Administrator any updated information on amounts paid to or spent in
Credit by the Settlement Class Member and so that Vivid Seats can adjust or update
the account of the Settlement Class Member to accurately reflect the amount of Credit
to which the Settlement Class Member shall be entitled.
j.

The Settlement Administrator shall forward any objections to the

Settlement received from Settlement Class Members to Class Counsel and Defense
Counsel.
k.

The Settlement Administrator shall provide the Opt-Out List together

with copies of each Request for Exclusion to Class Counsel and Defense Counsel not
later than seven (7) business Days after the deadline for submission of Requests for
Exclusion. Class Counsel and Defense Counsel shall submit the names appearing on
the Opt-Out List to the Court under seal at the time of the Final Approval Hearing.
Participation in, Exclusion from or Objection to the Settlement
26.

Each form described in this section shall be deemed to be submitted when

postmarked or when electronically received by the Settlement Administrator if submitted
electronically.
27.

Settlement Class Members who purchased a ticket(s) to a Cancelled Event(s) and

held that ticket(s) at the time the event(s) became Cancelled Event(s) and who wish to receive a
cash payment for that ticket(s) under the Settlement must complete, sign and submit a Claim Form
in accordance with the instructions contained therein. All Claim Forms must be submitted or
postmarked no later than ninety (90) Days after the Notice Date.

13
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28.

To be valid, a Claim Form must be properly completed and signed and timely

submitted in accordance with the preceding paragraph.
29.

Members of the Settlement Class who wish to exclude themselves from (i.e., opt

out of) the Settlement must send a Request for Exclusion that:
a. Has the signature of the member of the Settlement Class, even if represented
by counsel. If the member of the Settlement Class is an entity and not an
individual, the Request for Exclusion must be signed by an officer or
director of the entity with authority to act on behalf of that entity. If the
member of the Settlement Class is represented by counsel, the Request for
Exclusion shall also be signed by that attorney;
b. States the name, address and telephone number of the Person requesting
exclusion;
c. Identifies all of the Cancelled Events, Postponed Events and/or
Rescheduled Events to which the Person purchased tickets through Vivid
Seats and the date on which each event was originally scheduled to occur;
and
d. Contains a clear and unambiguous statement communicating that such
Person elects to be excluded from the Settlement Class, does not wish to be
a Settlement Class Member and elects to be excluded from any judgment
entered pursuant to the Settlement.
30.

Members of the Settlement Class who wish to be excluded from the Settlement

Class must do so with respect to all tickets to Cancelled Events, Postponed Events and Rescheduled
Events that they purchased through Vivid Seats. Members of the Settlement Class may not exclude

14
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themselves from the Settlement Class with respect to one or more tickets purchased through Vivid
Seats while seeking relief through the Settlement with respect to other tickets. A member of the
Settlement Class may opt out on an individual basis only; so-called “mass” or “class” opt outs
shall not be allowed.
31.

All Requests for Exclusion must be submitted no later than forty-five (45) Days

after the Notice Date. Any member of the Settlement Class who submits a timely Request for
Exclusion may not file an objection to the Settlement and shall be deemed to have waived any
rights or benefits under the Settlement Agreement.
32.

Any Settlement Class Member who fails to submit a timely and complete Request

for Exclusion sent to the proper address shall be subject to and bound by the Settlement and every
order or judgment entered pursuant to the Settlement. Any purported Request for Exclusion or
other communication sent to such address that is unclear or internally inconsistent with respect to
the desire of the member of the Settlement Class to be excluded from the Settlement Class will be
deemed invalid unless determined otherwise by the Court. Requests for Exclusion signed only by
counsel or another representative shall not be permitted.
33.

Any Settlement Class Member who wishes to be heard at the Final Approval

Hearing, or who wishes for any objection to be considered, must file with the Clerk of the Court a
written notice of objection no later than forty-five (45) Days after the Notice Date. Such objection
must:
a. Have the signature of the member of the Settlement Class objecting, even if
represented by counsel. If the member of the Settlement Class is an entity
and not an individual, the objection must be signed by an officer or director
of the entity with authority to act on behalf of that entity. If the Settlement

15
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Class Member that is objecting to the Settlement is represented by counsel,
the objection shall also be signed by that attorney;
b. State the name, address and telephone number of the Settlement Class
Member objecting,
c. State the name, address and telephone number of every attorney
representing or assisting the objector;
d. Identify all of the Cancelled Events, Postponed Events and/or Rescheduled
Events to which the Settlement Class Member purchased tickets through
Vivid Seats and the date on which each event was originally scheduled to
occur;
e. Contain a detailed statement of each objection asserted, including the
grounds for objection and reasons for appearing and being heard, together
with any documents such Settlement Class Member wishes to be considered
in support of the objection;
f. A list of all cases in which the Settlement Class Member or Settlement Class
Member’s counsel filed an objection or in any way participated -financially or otherwise -- in objecting to a class settlement during the
preceding five years; and
g. Contain a statement regarding whether the Settlement Class Member
intends to appear at the Final Approval Hearing, either with or without
counsel, and a list of all persons, if any, who will be called to testify in
support of the objection.
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34.

The Settlement Class Member must also serve by mail or hand delivery the

Settlement Class Member’s notice of objection, including any request to be heard, including all
papers or evidence in support thereof, upon Class Counsel and Defense Counsel, at the addresses
set forth in the Class Notice.
35.

Objectors who fail to properly or timely file their objections with the Clerk of the

Court, along with the required information and documentation set forth above, or to serve them as
provided above, shall not be heard during the Final Approval Hearing, shall not have their
objections be considered by the Court and shall be foreclosed from seeking any adjudication or
review of the Settlement by appeal or otherwise.
36.

Class Counsel and Defense Counsel may respond to any objection filed by a

Settlement Class Member, and must file such a response with the Court no later than fourteen (14)
Days prior to the Final Approval Hearing.
37.

Settlement Class Members may not both object and opt out. If a member of the

Settlement Class submits both a Request for Exclusion and an objection, the Request for Exclusion
shall be controlling.
38.

Any Settlement Class Member who does not file a timely, written objection to the

Settlement or who fails to otherwise comply with the requirements outlined above in
paragraphs 33-34 shall be foreclosed from seeking any adjudication or review of this Settlement
by appeal or otherwise.
Final Approval Hearing and Related Deadlines
39.

This Court will hold a Final Approval Hearing, on ___________________, in the

United States District Court for the Northern District of Illinois, Courtroom 2303, 219 South
Dearborn Street, Chicago, Illinois 60604 or by remote means as ordered by the Court. The
purposes of the Final Approval Hearing will be to consider the fairness, reasonableness and
17
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adequacy of the proposed Settlement and the application for an award of Attorneys’ Fees and
Expenses, and to consider whether the Court should issue a Final Order and Judgment approving
the Settlement, granting Class Counsel’s application for Attorneys’ Fees and Expenses, granting
the Service Awards application by Plaintiffs and dismissing the claims against Vivid Seats with
prejudice.
40.

The Court reserves the right to adjourn the Final Approval Hearing without further

notice to Settlement Class Members, or to approve the Settlement with modification without
further notice to Settlement Class Members.
41.

Any Settlement Class Member may appear at the Final Approval Hearing by filing

with the Clerk of the Court a written notice of objection, including any request to be heard, no later
than forty-five (45) Days after the Notice Date in accordance with the requirements outlined in
paragraphs 33-34 above and including a statement that the Settlement Class Member intends to
appear at the Final Approval Hearing, either with or without counsel, along with a list of all
Persons, if any, who will be called to testify in support of the objection.
42.

If any Settlement Class Member hires an attorney to represent the Settlement Class

Member at the Fairness Hearing, that attorney will be at the Settlement Class Member’s expense.
43.

Any attorney hired by a Settlement Class Member for the purpose of objecting to

the Settlement and who intends to make an appearance at the Final Approval Hearing must provide
to Class Counsel and Defense Counsel and to file with the Clerk of the Court a notice of intention
to appear no later than forty-five (45) Days after the Notice Date.
44.

Class Counsel’s papers in support of any application for Attorneys’ Fees and

Expenses and/or Service Awards shall be filed no later than the Notice Date.
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45.

Class Counsel’s papers in support of final approval of the Settlement shall be filed

no later than sixty (60) Days after the Notice Date. If any reply papers are necessary, they shall
be filed no later than fourteen (14) Days prior to the Final Approval Hearing.
Effects of this Preliminary Approval Order
46.

If for any reason the Settlement fails to become effective in accordance with its

terms, or if the judgment is not entered or is reversed, vacated or materially modified on appeal
(and, in the event of material modification (which shall not include any reduction to an award of
Attorneys’ Fees and Expenses or to the Service Awards), if either party elects to terminate the
Settlement), this Order shall be null and void, the Settlement Agreement shall be deemed
terminated (except for any paragraphs that, pursuant to the terms of the Settlement, survive
termination of the Settlement), and the Settling Parties shall return to their positions without
prejudice in any way, as provided for in the Settlement.
47.

As set forth in the Settlement, the fact and terms of this Order and the Settlement,

all negotiations, discussions, drafts, and proceedings in connection with this Order and the
Settlement, and any act performed or document signed in connection with this Order and the
Settlement, shall not, in this or any other court, administrative agency, arbitration forum or other
tribunal, constitute an admission or evidence or be deemed to create any inference against any
party, including, but not limited to: (i) of any acts of wrongdoing or lack of wrongdoing; (ii) of
any liability on the part of Vivid Seats to the Plaintiffs, the Settlement Class or anyone else; (iii) of
any deficiency of any claim or defense that has been or could have been asserted in this case;
(iv) that Vivid Seats agrees that a litigation class may be properly certified in this case; (v) of any
damages or lack of damages suffered by the Plaintiffs, the Settlement Class or anyone else; or
(vi) that any benefits obtained by the Settlement Class pursuant to the Settlement or any other
amount represents the amount that could or would have been recovered in the actions in this case
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if they were not settled at this point in time. The fact and terms of this Order and the Settlement,
all negotiations, discussions, drafts and proceedings in connection with this Order and the
Settlement, including but not limited to the judgment and the release of the Released Claims
provided for in the Settlement and any judgment, shall not be offered or received in evidence or
used for any other purpose in this or any other proceeding in any court, administrative agency,
arbitration forum or other tribunal, except as necessary to enforce the terms of this Order and/or
the Settlement.
48.

All members of the Settlement Class unless and until they have timely and properly

excluded themselves from the Settlement Class are preliminarily enjoined from (a) filing,
commencing, prosecuting, intervening in or participating as plaintiff, claimant, participant or class
member in any other lawsuit or administrative, regulatory, arbitration or other proceeding in any
jurisdiction based on, relating to or arising out of the claims and causes of action or the facts and
circumstances giving rise to the Litigation or the Released Claims; (b) filing, commencing,
participating in or prosecuting a lawsuit or administrative, regulatory, arbitration or other
proceeding as a class action on behalf of any member of the Settlement Class who has not timely
excluded himself or herself (including by seeking to amend a pending complaint to include class
allegations or seeking class certification in a pending action), based on, relating to or arising out
of the claims and causes of action or the facts and circumstances giving rise to the Litigation or
the Released Claims; and (c) attempting to effect opt outs of a class of individuals in this lawsuit
or any other lawsuit or administrative, regulatory, arbitration or other proceeding based on, relating
to or arising out of the claims and causes of action or the facts and circumstances giving rise to the
Litigation or the Released Claims.
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49.

Any member of the Settlement Class who does not submit a timely, written Request

for Exclusion from the Settlement Class (i.e., become an Opt Out) will be bound by all
proceedings, orders and judgments in the Litigation, even if such Settlement Class Member has
previously initiated or subsequently initiates individual litigation or other proceedings
encompassed by the Release.
Dated: __________________________

/s/
Robert M. Dow Jr.
United States District Judge
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EXHIBIT 6
Published Notice
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UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS

If you purchased a ticket through Vivid Seats on or before ____________ to an event that,
at any time from September 29, 2016 through ____________, was cancelled, you may be
entitled to a cash payment or other relief from a proposed class action settlement.
If you purchased a ticket through Vivid Seats on or before ____________ to an event that,
at any time from September 29, 2016 through ____________, was postponed or
rescheduled, you may be entitled to a cash payment or other relief from a class action
settlement if the event is cancelled.
Esta Notificación de arreglo colectivo está disponible en español.
Visite el siguiente sitio web: www.ticketpurchasesettlement.com
A federal court authorized this Notice. It is not a solicitation from a lawyer.
Your legal rights are affected whether you act or do not act. Please read this notice carefully.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT
SUBMIT A CLAIM FORM

If the event to which you purchased tickets was cancelled at any
time from September 29, 2016 through ________, the only way
to get a payment is to submit a Claim Form. Claim Forms must
be submitted online or postmarked by ________.

EXCLUDE YOURSELF
(OPT OUT)

Get no cash payment or credit. This is the only option that allows
you to ever be part of any other lawsuit against Vivid Seats about
the legal claims in this case. Requests for Exclusion must be
postmarked by __________.

OBJECT OR COMMENT

Write to the Court about why you do not like the Settlement. The
deadline to file and serve an objection is __________.

GO TO A HEARING

Ask to speak in Court about why you do not support the proposed
Settlement or any of its provisions. The Final Approval Hearing
will be held on ___________.
If the event to which you purchased tickets was cancelled at any
time from September 29, 2016 through ________, the expiration
date of any active, non-expired credit you have already received
from Vivid Seats related to those tickets will be extended through
December 31, 2022.

DO NOTHING NOW

If the event to which you purchased tickets was rescheduled or
postponed at any time from September 29, 2016 through
________, but has not yet been cancelled, you will receive a credit
if the event is cancelled after _________ and you still hold the
tickets, unless you request a cash payment within twenty-one (21)
days of receiving notice that the event is cancelled.
Doing nothing now, however, also means you give up any other
rights.

These rights and options -- and the deadlines to exercise them -- are explained in this Notice.
The Court in charge of this case still has to decide whether to approve the Settlement. Payments
will be made and credits will be given under the Settlement Agreement if the Court approves the
Settlement and after appeals are resolved. Please be patient.

QUESTIONS? Read on, visit ____________________, or call ______________.
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BASIC INFORMATION
1. Why did I receive a notice?
This notice has been approved by the Court and summarizes the proposed Settlement. For the precise terms and
conditions of the Settlement, please review the Settlement Agreement, available at www.ticketpurchasesettlement
.com. Judge Robert M. Dow Jr. of the United States District Court for the Northern District of Illinois is overseeing
this class action. The lawsuit is known as Nellis, et al. v. Vivid Seats LLC, Case No. 1:20-cv-02486 (N.D. Ill.).

2. What is this lawsuit about?
The lawsuit claimed that Vivid Seats was obligated to provide payments for tickets purchased on or before
________________ to events that, at any time from September 29, 2016 through ________________, were
cancelled, postponed or rescheduled, that Vivid Seats failed to do so and that ticket purchasers suffered damages
and/or were otherwise entitled to relief as a result. Vivid Seats denies all of the allegations in the lawsuit.

3. What is a class action?
In a class action lawsuit, one or more people called named plaintiffs sue on behalf of other people who have similar
claims. The people together are a class or class members. The company they sued is called the defendant. One
court resolves the issues for everyone in the class, except for those people who choose to exclude themselves, or
opt out, of the class.

4. Why is there a Settlement?
The Court did not decide in favor of Plaintiffs or Vivid Seats, the Defendant here. Instead, both sides agreed to a
Settlement. The Plaintiffs and Class Counsel believe the proposed Settlement confers substantial benefits on the
Settlement Class and have determined that the Settlement is in the best interest of the Settlement Class and
represents a fair, reasonable and adequate resolution of the lawsuit.
Vivid Seats denies the claims in the lawsuit; denies all allegations of wrongdoing, fault, liability or damage to the
Plaintiffs and the Settlement Class; and denies that it acted improperly or wrongfully in any way. Vivid Seats
nevertheless recognizes the expense and time that would be required to defend the lawsuit through trial and has
taken this into account in agreeing to this Settlement.

WHO IS IN THE SETTLEMENT
To see if you will get any of the benefits of this Settlement, you first have to decide if you are a Settlement Class
Member.

5. How do I know if I am part of the Settlement?
The Court decided that everyone who fits this description and does not fall under the exclusions below is a
Settlement Class Member: All persons or entities residing in the United States, its territories or Canada who at
any time on or before ________________ purchased a ticket through Vivid Seats to an event that, at any time from
September 29, 2016 through ________________, was cancelled or was postponed or rescheduled and has not yet
occurred.
Questions? Call toll-free ________________ or visit www.ticketpurchasesettlement.com.
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Excluded from the Settlement Class are: (1) Vivid Seats and its subsidiaries and affiliates, employees, officers,
directors, agents and representatives; (2) Class Counsel; (3) the judges who have presided over this lawsuit; and (4)
all persons or entities who have timely elected to become Opt Outs from the Settlement Class in accordance with
the Court’s orders.

6. I am still not sure if I am included.
If you are still unsure whether you are included, you can call or email the Settlement Administrator at
________________ or ________________.

THE SETTLEMENT BENEFITS -- WHAT YOU GET
7. How can I get a payment?
The proposed Settlement creates a common fund of $7.5 million to pay approved claims made by Settlement Class
Members.
If you purchased a ticket(s) through Vivid Seats on or before ________________ to an event(s) that, at any time
from September 29, 2016 through ________________, was cancelled, you may have already received a credit on
your Vivid Seats account toward the purchase of tickets to future events. As part of the Settlement, the expiration
date for any such active, non-expired credits shall be extended, such that those credits are valid for use toward the
purchase of tickets through Vivid Seats through December 31, 2022. To receive this benefit, you are not required
to do anything at this time. If you would instead prefer a cash payment equal to the price of the ticket(s) you
purchased (inclusive of base price, fees and delivery charges, exclusive of any insurance charges and less any
amounts paid with gift cards, store credit or loyalty credit) (“Purchase Price”) to the Cancelled Event(s), less
any sums already paid or spent in credit, you must submit or postmark a Claim Form by ________________,
2021 to be eligible to qualify for a payment. The Claim Form is available at www.ticketpurchasesettlement.com.
You may submit a claim by completing and signing that Claim Form and submitting it in accordance with its
instructions. You may submit a Claim Form by mail to ____________________. You may also submit a Claim
Form online at www.ticketpurchasesettlement.com. If you have any questions about the Claim Form or how to file
a claim, call ________________ or email ________________. If you claim a cash payment, you will relinquish
and no longer be entitled to any credit from Vivid Seats toward the purchase of tickets to events through Vivid
Seats (except that you may be entitled to retain a certain portion of any such active credit in the event of
oversubscription of the Cash Fund, as described in Section IV(D) of the Settlement Agreement). Vivid Seats shall
also have no obligation to make any charitable payment or donation in connection with your purchase of tickets to
a Cancelled Event, even if Vivid Seats previously agreed to make such a charitable payment or donation. You may
be asked for additional information. Follow all instructions on the Claim Form and make sure to inform the
Settlement Administrator of any changes in your address after you have submitted your Claim Form.
If you purchased a ticket(s) through Vivid Seats on or before ________________ to an event(s) that, at any time
from September 29, 2016 through ________________, was postponed or rescheduled but not yet cancelled, and
that event is cancelled after ________________ and you hold that ticket(s) at the time of cancellation, you will be
entitled to injunctive relief as part of the Settlement. Specifically, you will automatically be entitled to a credit on
your Vivid Seats account toward the purchase of tickets to future events equal to 110% of the Purchase Price of the
ticket(s) you purchased, less any sums already paid or spent in credit. By way of example only, if you paid a
Purchase Price of $100 for a ticket to a Postponed Event and you have already been paid $50, in the event the
Postponed Event becomes cancelled, you will automatically be entitled to a credit on your Vivid Seats account
equal to $55 (1.10 x ($100 – $50)). That credit will be valid through December 31, 2022. You can instead elect to
receive a cash payment equal to the Purchase Price of the ticket(s) you purchased, less any amounts paid with gift
Questions? Call toll-free ________________ or visit www.ticketpurchasesettlement.com.
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cards, store credit or loyalty credit to the Postponed Event or Rescheduled Event that was later cancelled, less any
sums already paid or spent in credit. To elect to receive this cash payment, you will be required to request that
cash payment from Vivid Seats within twenty-one (21) days of receiving notice that the Postponed Event or
Rescheduled Event has been cancelled.

8. When would I get my cash payment or credit?
The Court will hold a hearing on ________________, to decide whether to approve the Settlement. If the Court
approves the Settlement after that, there may be appeals. It is always uncertain whether those appeals can be
resolved, and resolving them can take time, perhaps more than a year. Please be patient.

9. What if Settlement Class Members claim more than $7.5 million?
If Settlement Class Members’ claims from the Cash Fund would result in Vivid Seats paying more than $7.5 million
to the Cash Fund, then each Settlement Class Member’s claim will be reduced pro rata, meaning that each cash
award will be reduced by an equal percentage until the Settlement Class Members’ claims no longer exceed the
funds available for payment from the $7.5 million. In the event of pro rata reductions, Settlement Class Members
will retain a portion of any existing credit, but forfeit that portion of any existing credit that they currently hold and
have not yet redeemed that is equal to (i) the credit issued prior to any redemption of that credit divided by the
Purchase Price multiplied by (ii) the cash payment being issued. By way of examples only, if a Settlement Class
Member originally paid a Purchase Price of $100, originally received in 2020 a credit valued at $100 (i.e., 100%)
and receives $80 in cash from the Cash Fund, then the Settlement Class Member will receive a credit valued at $20
in addition to $80 in cash and will forfeit credits valued at $80 (($100/$100) x $80). If a Settlement Class Member
originally paid a Purchase Price of $100, originally received in 2020 a credit valued at $110 (i.e., 110%) and
receives $80 in cash from the Cash Fund, then the Settlement Class Member will receive a credit equal to $22 in
addition to $80 in cash and will forfeit credits valued at $88 (($110/$100) x $80). If the Cash Fund is
undersubscribed (i.e., fewer claims for compensation are approved than dollars or value available in the Cash Fund),
then any remaining dollars within the Cash Fund shall be reallocated pro rata to previously-approved, valid claims
against that Cash Fund. Vivid Seats shall have no obligation to make any charitable payment or donation in
connection with a purchase of tickets to a Cancelled Event by a Settlement Class Member who receives a cash
payment from the Cash Fund, even if the Cash Fund is oversubscribed or undersubscribed and even if Vivid Seats
previously agreed to make such a charitable payment or donation.

10. What am I giving up to stay in the Settlement Class?
Unless you exclude yourself, you are staying in the Settlement Class, and that means that you cannot sue, continue
to sue or be part of any other lawsuit against Vivid Seats about the legal issues in this case. It also means that all
of the Court’s orders will apply to you and legally bind you. If you sign the Claim Form, you will agree to a Release
of claims which describes exactly the legal claims that you give up if you get Settlement benefits. The Release is
defined and detailed in the Settlement Agreement, which is available at www.ticketpurchasesettlement.com.

EXCLUDING YOURSELF FROM THE SETTLEMENT (OPTING OUT)
If you do not want to participate in this Settlement, but you want to keep the right to sue or continue to sue Vivid
Seats, on your own, about the legal issues in this case, then you must take steps to get out. This is called excluding
yourself or opting out of the Settlement Class.

Questions? Call toll-free ________________ or visit www.ticketpurchasesettlement.com.
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11. How do I get out of the Settlement?
Any member of the Settlement Class who wants to be excluded from the Settlement Class and to become an Opt
Out must submit a Request for Exclusion to the Settlement Administrator at the address provided below.
Any request to be excluded from the Settlement Class must be postmarked on or before ________________ and
must:
i.

Have the signature of the member of the Settlement Class, even if represented by counsel. If the member
of the Settlement Class is an entity and not an individual, the Request for Exclusion must be signed by an
officer or director of the entity with authority to act on behalf of that entity. If the member of the
Settlement Class Member is represented by counsel, the Request for Exclusion shall also be signed by
that attorney.

ii.

State the name, address and telephone number of the Person requesting exclusion;

iii.

Identify all of the Cancelled Events, Postponed Events and/or Rescheduled Events to which the Person
purchased tickets through Vivid Seats and the date on which each event was originally scheduled to
occur; and

iv.

Contain a clear and unambiguous statement communicating that such Person elects to be excluded from
the Settlement Class, does not wish to be a Settlement Class Member and elects to be excluded from any
judgment entered pursuant to the Settlement.

Requests for Exclusion must be mailed to:
[Address]
If you exclude yourself, you must do so with respect to all tickets that you purchased through Vivid Seats on or
before ________________ to events that, at any time from September 29, 2016 through ________________, were
cancelled, postponed and/or rescheduled. You may not exclude yourself with respect to some but not all of these
tickets. Further, you may exclude yourself on an individual basis only; so-called “mass” or “class” opt outs are
not allowed.

12. If I do not exclude myself, can I sue Vivid Seats for the same thing later?
No. Unless you exclude yourself, you will be bound by the Final Order and Judgment, and you give up the right
to sue Vivid Seats for the claims that this Settlement resolves. If you have a pending lawsuit, speak to your lawyer
in that lawsuit immediately. You must exclude yourself from this Settlement Class to continue your own lawsuit.

13. If I exclude myself, can I get money from the Settlement?
No. If you exclude yourself, do not submit a Claim Form to ask for a cash payment. But you may sue, continue to
sue or be part of a different lawsuit against Vivid Seats.

14. If I exclude myself, can I object to the Settlement?

Questions? Call toll-free ________________ or visit www.ticketpurchasesettlement.com.
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No. A member of the Settlement Class who submits a timely Request for Exclusion may not file an objection to
the Settlement and shall be deemed to have waived any rights or benefits under this Settlement Agreement.

15. If I do not submit a Request for Exclusion by ________________ or I do not send it to the address
listed above, can I still exclude myself?
No. Any member of the Settlement Class who fails to submit a timely and complete Request for Exclusion sent to
the proper address shall be subject to and bound by this Settlement and every order or judgment entered pursuant
to this Settlement. Any purported Request for Exclusion or other communication sent to such address that is unclear
or internally inconsistent with respect to the desire of the member of the Settlement Class to be excluded from the
Settlement Class will be deemed invalid unless determined otherwise by the Court. Requests for Exclusion signed
only by counsel or another representative shall not be permitted.

THE LAWYERS REPRESENTING YOU
16. Do I have a lawyer in the case?
The Court has appointed Steven D. Liddle, Esq., and Nicholas A. Coulson, Esq., of Liddle & Dubin, P.C. to
represent you as Class Counsel. You will not be charged for these lawyers. If you want to be represented by your
own lawyer, you may hire one at your own expense.

17. How will the lawyers be paid?
Class Counsel will ask the Court for Attorneys’ Fees and Expenses up to $2,500,000 and a payment of $2,500 for
each of the Plaintiffs. The Court may award less than these amounts. The fees and expenses that the Court approves
will be paid from the Cash Fund. The costs to administer the Settlement will also be paid from the Cash Fund.
Class Counsel’s Motion for Attorneys’ Fees and Expenses will be available on the Settlement Website once it has
been filed.

OBJECTING TO THE SETTLEMENT
You can tell the Court that you do not agree with the Settlement or some part of it.

18. How do I tell the Court that I do not like the Settlement?
If you are a Settlement Class Member, you can object to the Settlement if you do not like any part of it. You can
ask the Court to deny approval by filing a written notice of objection. You cannot ask the Court to order a different
Settlement; the Court can only approve or reject the Settlement. If the Court denies approval, no cash payments or
credits will be provided under the Settlement, and the lawsuit will continue. If that is what you want to happen,
you may object. Please note that you cannot both object to the Settlement and opt out of it.
Any objection to the proposed Settlement must be in writing. If you file a timely written notice of objection, you
may, but are not required to, appear at the Final Approval Hearing, either in person or through your own attorney.
If you appear through your own attorney, you are responsible for hiring and paying that attorney. Your objection
must be filed on or before ________________ or it will not be considered.
Any Settlement Class Member who wishes to be heard at the Final Approval Hearing, or who wishes for any
objection to be considered, must file a written notice of objection by ________________ that must:

Questions? Call toll-free ________________ or visit www.ticketpurchasesettlement.com.
7

Case: 1:20-cv-02486 Document #: 46-2 Filed: 03/11/21 Page 122 of 124 PageID #:471
i.

Have the signature of the member of the Settlement Class objecting, even if represented by counsel. If the
member of the Settlement Class is an entity and not an individual, the objection must be signed by an officer
or director of the entity with authority to act on behalf of that entity. If the Settlement Class Member that
is objecting to the Settlement is represented by counsel, the objection shall also be signed by that attorney;

ii.

State the name, address and telephone number of the Settlement Class Member objecting;

iii.

State the name, address and telephone number of every attorney representing or assisting the objector;

iv.

Identify all of the Cancelled Events, Postponed Events and/or Rescheduled Events to which the Settlement
Class Member purchased tickets through Vivid Seats and the date on which each event was originally
scheduled to occur;

v.

Contain a detailed statement of each objection asserted, including the grounds for objection and reasons for
appearing and being heard, together with any documents such Settlement Class Member wishes to be
considered in support of the objection;

vi.

A list of all cases in which the Settlement Class Member or Settlement Class Member’s counsel filed an
objection or in any way participated -- financially or otherwise – in objecting to a class settlement during
the preceding five years; and

vii.

Contain a statement regarding whether the Settlement Class Member intends to appear at the Final Approval
Hearing, either with or without counsel, and a list of all persons, if any, who will be called to testify in
support of the objection.

A Settlement Class Member must file a notice of objection, including any request to be heard with the Clerk of the
Court, and serve by mail or hand delivery such notice of objection, including any request to be heard, including all
papers or evidence in support thereof, upon one of the Class Counsel and Defense Counsel, at the addresses set
forth below, no later than ________________.
Clerk of the Court
Clerk of the Court
United States District Court
for the Northern District of Illinois
219 South Dearborn Street
Chicago, Illinois 60604

Class Counsel
Steven D. Liddle, Esq.
Nicholas A. Coulson, Esq.
Liddle & Dubin, P.C.
975 East Jefferson Avenue
Detroit, Michigan 48207

Defense Counsel
Mark S. Mester, Esq.
Robert C. Collins III, Esq.
Latham & Watkins, LLP
330 North Wabash Ave, Ste. 2800
Chicago, Illinois 60611

Any Settlement Class Member who does not properly or timely file his or her objection with the Clerk of the Court,
along with the required information and documentation set forth above, or to serve it as provided above, shall not
be heard during the Final Approval Hearing, shall not have their objections considered by the Court and shall be
foreclosed from seeking any adjudication or review of the Settlement by appeal or otherwise.

19. What is the difference between objecting and excluding?
Objecting is simply telling the Court that you do not like something about the Settlement. You can object only if
you stay in the Settlement Class. Excluding yourself is telling the Court that you do not want to be part of the
Settlement Class. If you exclude yourself, you have no basis to object because the case no longer affects you.

Questions? Call toll-free ________________ or visit www.ticketpurchasesettlement.com.
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20. If I do not submit an objection by ________________ or I do not properly file and serve it, can I
still object to the Settlement?
No. Any Settlement Class Member who does not properly or timely file his or her objection with the Clerk of the
Court, along with the required information and documentation set forth above, or to serve it as provided above,
shall not be heard during the Final Approval Hearing, shall not have their objections considered by the Court and
shall be foreclosed from seeking any adjudication or review of the Settlement by appeal or otherwise.

THE COURT’S FINAL APPROVAL HEARING
The Court will hold a hearing to decide whether to approve the Settlement. You may attend and you may ask to
speak, but you do not have to.

21. When and where will the Court decide whether to approve the Settlement?
The Court will hold a Final Approval Hearing at ______ on ________________ in Courtroom 2303 at the United
States District Court for the Northern District of Illinois, 219 South Dearborn Street, Chicago, Illinois 60604 or by
remote means as ordered by the Court. At this hearing, the Court will consider whether the Settlement is fair,
reasonable and adequate. If there are timely and proper objections, the Court will consider them. The Court will
listen to people who have timely and properly asked to speak at the hearing. The Court may also decide how much
to pay Class Counsel and award Plaintiffs. After the hearing, the Court will decide whether to approve the
Settlement. We do not know how long these decisions will take.

22. Do I have to attend the hearing?
No. Class Counsel will answer any questions the Court may have, but you are welcome to come at your own
expense. If you submit an objection, you do not have to come to Court to talk about it. As long as you timely and
properly submitted your written objection, along with the required information and documentation set forth above,
the Court will consider it. You may also pay your own lawyer to attend, but it is not necessary.

23. May I speak at the hearing?
You may ask the Court for permission to speak at the Final Approval Hearing. To do so, you must submit a written
notice of objection that states your intention to appear at the Final Approval Hearing, either with or without counsel,
as outlined above. Be sure to include your name, address, telephone number and your signature as well as the
signature of any attorney representing you, in addition to the other information outlined above. Your written notice
of objection indicating your intention to appear must be filed with the Clerk of the Court, and served by mail or
hand delivery upon one of the Class Counsel and Defense Counsel, at the addresses set forth on Page _ above, no
later than ________________. You cannot speak at the hearing if you excluded yourself.

IF YOU DO NOTHING
24. What happens if I do nothing at all?
If you purchased a ticket(s) through Vivid Seats on or before ________________ to an event(s) that, at any time
from September 29, 2016 through ________________, was cancelled, you may have already received a credit on
your Vivid Seats account toward the purchase of tickets to future events. If you do nothing, the expiration date for
Questions? Call toll-free ________________ or visit www.ticketpurchasesettlement.com.
9
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any such active, non-expired credits shall be extended through December 31, 2022, such that those credits are valid
for use toward the purchase of tickets through Vivid Seats through December 31, 2022. If you do nothing, and do
not properly submit or postmark a Claim Form by ________________, you will not be eligible to receive any cash
payment as part of the Class Settlement. In addition, unless you exclude yourself from the Settlement Class, you
will give up your right to be able to start a lawsuit, continue with a lawsuit or be part of any other lawsuit against
Vivid Seats about the legal issues in this case ever again.
If you purchased a ticket(s) through Vivid Seats on or before ________________ to an event(s) that, at any time
from September 29, 2016 through ________________, was postponed or rescheduled but not yet cancelled, that
event is cancelled after ________________, and you do nothing, you will be entitled to injunctive relief as part of
the Settlement. Specifically, you will automatically be entitled to a credit on your Vivid Seats account toward the
purchase of tickets to future events equal to 110% of the total Purchase Price of the ticket(s) less any sums already
paid or spent in credit. By way of example only, if you paid a Purchase Price of $100 for a ticket to a Postponed
Event and you have already been paid $50, in the event the Postponed Event becomes cancelled, you will
automatically be entitled to a credit on your Vivid Seats account equal to $55 ($1.10 x ($100 – $50)). That credit
will be valid through December 31, 2022. If you would rather receive a cash payment equal to the Purchase Price
of the ticket(s) you purchased to the Postponed Event or Rescheduled Event that is later cancelled after
________________, less any sums already paid or spent in credit, you will be able to request one by sending your
request to Vivid Seats within twenty-one (21) days of receiving notice that the Postponed Event or Rescheduled
Event has been cancelled. Whether or not you request a cash payment, however, by doing nothing and not excluding
yourself from the Settlement Class now, you will give up your right to be able to start a lawsuit, continue with a
lawsuit or be part of any other lawsuit against Vivid Seats about the legal issues in this case ever again.

GETTING MORE INFORMATION
25. Are there more details about the Settlement?
This Notice summarizes the proposed Settlement. More details are in the Settlement Agreement. You can get a
copy of the Settlement Agreement and other important case documents at ________________.

26. How do I get more information?
You can call toll-free ________________, email ________________ or visit the website at www.ticketpurchase
settlement.com, where you will be able to find the Claim Form, Motions for Approval of Attorneys’ Fees and
Expenses and Plaintiffs’ Settlement Awards and Settlement Agreement and other important documents related to
the Settlement. You should check the website regularly for updates on the case.
You may also contact the attorneys appointed by the Court to serve as Class Counsel:
Steven D. Liddle, Esq.
Nicholas A. Coulson, Esq.
Liddle & Dubin, P.C.
975 East Jefferson Avenue
Detroit, Michigan 48207
Telephone: (313) 392-0015
PLEASE DO NOT CONTACT THE COURT REGARDING THIS NOTICE.

Questions? Call toll-free ________________ or visit www.ticketpurchasesettlement.com.
10
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
TIMOTHY NELLIS, JANEL DRANES,
LUCY SOUSA, DAVID CASTILLO
AND EDWARD CAMARENA, on behalf
of themselves and all other similarly
situated,
Plaintiffs,
v.

)
)
)
)
)
)
)
)
VIVID SEATS LLC, a Delaware
)
Corporation,
)
Defendant. )

Case No. 1:20-cv-02486
Judge Robert M. Dow Jr.

[PROPOSED] ORDER GRANTING PRELIMINARY
APPROVAL OF CLASS ACTION SETTLEMENT
Before the Court is the Unopposed Motion for Preliminary Approval of Settlement
(“Motion”) of Plaintiffs Timothy Nellis, Janel Dranes, Lucy Sousa, David Castillo and Edward
Camarena (collectively, “Plaintiffs”). Plaintiffs in this lawsuit (the “Litigation”) allege that Vivid
Seats LLC ( “Vivid Seats” or “Defendant”) is obligated to provide cash payments for tickets
purchased on or before the Preliminary Approval Date (i.e., ___________) to events that, at any
time from September 29, 2016 through the Preliminary Approval Date (i.e., ______________),
were cancelled, postponed or rescheduled, that Vivid Seats failed to do so and that ticket
purchasers suffered damages and/or are entitled to other relief as a result.1
On February _, 2021, Plaintiffs and Vivid Seats (together, the “Parties”) executed a
Settlement Agreement and Release (“Settlement Agreement”) on behalf of themselves and the
Settlement Class that Plaintiffs seek to certify. Having thoroughly reviewed the Settlement

1

Capitalized terms not defined herein have the definitions given to them in the Settlement
Agreement.
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Agreement and exhibits thereto and having considered the arguments of the Parties, THE COURT
HEREBY FINDS, CONCLUDES AND ORDERS THE FOLLOWING:
1.

The Parties have agreed to a class action settlement of all Released Claims.

Plaintiffs seek, and for purposes of settlement only Vivid Seats does not object to, certification of
a Settlement Class defined as follows:
All Persons residing in the United States, its territories or Canada who at any time
on or before the Preliminary Approval Date purchased a ticket through Vivid Seats
to an event that subsequently became a Cancelled Event, a Postponed Event and/or
a Rescheduled Event.
Specifically excluded are the following Persons:
(i)
Vivid Seats and its subsidiaries and affiliates, employees, officers,
directors, agents and representatives;
(ii)

Class Counsel;

(iii)

The judges who have presided over the Litigation; and

(iv)
All Persons who have timely elected to become Opt Outs from the
Settlement Class in accordance with the Court’s orders.
2.

For purposes of preliminary approval, this Court assesses the Settlement under Fed.

R. Civ. P. 23(e). Under Rule 23(e)(1)(B), the Court “must direct notice in a reasonable manner”
to proposed Settlement Class Members “if giving notice is justified by the parties’ showing that
the court will likely be able to (i) approve the proposal [as fair, reasonable, and adequate] under
Rule 23(e)(2); and (ii) certify the class for purposes of judgment on the proposal.” Fed. R. Civ. P.
23(e)(1)(B).
Likely Approval as Fair, Reasonable and Adequate
3.

To determine whether the Settlement is fair, reasonable and adequate, Rule 23(e)(2)

directs the Court to consider whether:
(A) the class representatives and class counsel have adequately represented the
class; (B) the proposal was negotiated at arm’s length; (C) the relief provided for

2

Case: 1:20-cv-02486 Document #: 46-3 Filed: 03/11/21 Page 4 of 22 PageID #:477

the class is adequate, taking into account: (i) the costs, risks, and delay of trial and
appeal; (ii) the effectiveness of any proposed method of distributing relief to the
class, including the method of processing class-member claims; (iii) the terms of
any proposed award of attorney’s fees, including timing of payment; and (iv) any
agreement required to be identified under Rule 23(e)(3); and (D) the proposal treats
class members equitably relative to each other.
Fed. R. Civ. P. 23(e)(2).
4.

The Settlement Class representatives proposed in the First Amended Class Action

Complaint are adequately representing the proposed Settlement Class: they share the same alleged
injury (that they allegedly purchased a ticket through Vivid Seats to an event that subsequently
became a Cancelled Event, a Postponed Event or a Rescheduled Event and allegedly did not
receive the cash payment to which they allege they were entitled) and the same interest
(maximizing their recovery related to those tickets). Steven D. Liddle, Esq. and Nicholas A.
Coulson, Esq. of Liddle & Dubin, P.C. are experienced class counsel who are adequately
representing the proposed Settlement Class.
5.

There is no question that the Parties are at arm’s length. The Settlement appears to

be the result of extensive, non-collusive, arm’s-length negotiations between experienced counsel
who were thoroughly informed of the strengths and weaknesses of the case through mediationrelated discovery and whose negotiations were supervised by respected class-action mediator the
Honorable Wayne R. Andersen (Ret.).
6.

The Settlement provides adequate relief to the proposed Settlement Class.

Settlement Class Members who purchased a ticket(s) to Cancelled Events and held that ticket(s)
at the time the event became a Cancelled Event have already received a Credit on their Vivid Seats
accounts that they can use toward the purchase of tickets to future events. As part of the Settlement
and without these Settlement Class Members taking any action, the expiration date for all such
active, non-expired Credits shall be extended, such that those Credits will be valid for use toward

3
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the purchase of tickets through Vivid Seats through December 31, 2022. If Settlement Class
Members who purchased tickets to Cancelled Events and held those tickets at the time the events
became Cancelled Events instead prefer a cash payment equal to the Purchase Price of the tickets
to Cancelled Events, less any sums already paid to the Settlement Class Member or spent in Credit
by the Settlement Class Member, the Settlement gives them the option to instead request a cash
payment from a $7.5 million Cash Fund to be paid by Vivid Seats. For Settlement Class Members
who purchased and hold tickets to a Postponed Event or a Rescheduled Event, if that Postponed
Event or Rescheduled Event becomes cancelled and the Settlement Class Member still holds the
ticket to the Postponed Event or Rescheduled Event at the time it is cancelled, those Settlement
Class Members will have a choice between a Credit and a cash payment. Specifically, Vivid Seats
agrees to the entry of an order for injunctive relief as part of the Final Order and Judgment that
requires as follows: once the Postponed Event or a Rescheduled Event becomes cancelled, those
Settlement Class Members will automatically be entitled to a Credit equal to 110% of the total of
Purchase Price of the ticket to the Postponed or Rescheduled Event less any sums already paid or
spent in Credit. That Credit will be valid through December 31, 2022, and these Settlement Class
Members will not have to take any action to receive the benefit. If these Settlement Class Members
instead prefer a cash payment of their ticket purchases, they will instead have the option to request
a cash payment equal to the Purchase Price of the ticket, less any sums already paid to the
Settlement Class Member or spent in Credit by the Settlement Class Member, by requesting that
cash payment from Vivid Seats within twenty-one (21) Days of receiving notice that the Postponed
Event or Rescheduled Event has been cancelled. In light of the costs, risks and delay of trial and
appeal, this relief is at least adequate for purposes of Rule 23(e)(1). If the Settlement had not been
reached, the Parties planned to vigorously contest Vivid Seats’ expected motion to compel
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arbitration on a non-class basis and motion to dismiss as well as class certification, and Plaintiffs’
chances at trial also would have been uncertain.
7.
Settlement.

There is no reason to doubt the effectiveness of distributing relief under the
As further addressed below, the Parties propose a Notice Program reasonably

calculated to reach nearly all members of the proposed Settlement Class, who will be able to submit
claims for cash payments online or by mail if they purchased tickets to Cancelled Events and held
those tickets at the time the events became Cancelled Events, and those claims will be processed
by an experienced claims administrator, as further addressed below. Members of the proposed
Settlement Class who purchased tickets to Cancelled Events and held those tickets at the time the
events became Cancelled Events will otherwise receive an extension of the expiration date of all
active, non-expired Credits toward the purchase of tickets to future events through December 31,
2022 without the need to take any action. Members of the proposed Settlement Class who
purchased and hold tickets to Postponed Events or Rescheduled Events will be offered the option
of a Credit or cash payment should those events be cancelled and the member of the proposed
Settlement Class holds the ticket on the date of cancellation without the need to take any action
now.
8.

This Court will fully assess the request of Class Counsel for Attorneys’ Fees and

Expenses after receiving their motion supporting such request. At this stage, the Court finds that
the plan to request fees to be paid from the Cash Fund creates no reason not to direct notice to the
proposed Settlement Class. In particular, should the Court find any aspect of the requested
Attorneys’ Fees and Expenses unsupported or unwarranted such funds will instead be returned to
Settlement Class Members, not Vivid Seats.

5
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9.

No agreements exist between the Parties aside from the Settlement, with the

exception of an agreement described generally in the Settlement that allows Vivid Seats and Class
Counsel to terminate the Settlement in certain defined circumstances.
10.

The Settlement treats members of the proposed Settlement Class equitably relative

to each other because all members of the proposed Settlement Class who purchased tickets to
Cancelled Events and held those tickets at the time the events became Cancelled Events may select
from the same options: an extension of their active, non-expired Credit or a cash payment. All
members of the proposed Settlement Class who purchased and hold tickets to a Postponed Event
or a Rescheduled Event may select from the same options should the event become cancelled and
the member of the proposed Settlement Class holds the tickets on the date of cancellation: a Credit
or a cash payment. The Credits and cash payments would be based on the cost of tickets purchased.
These are equitable terms.
11.

Having thoroughly reviewed the Settlement Agreement, the supporting exhibits and

the Settling Parties’ arguments, this Court finds that the Settlement is fair, reasonable and adequate
to warrant providing notice to the Settlement Class, and thus likely to be approved, subject to
further consideration at the Final Approval Hearing to be conducted as described below.
Likely Certification of Settlement Class
12.

The Court assesses the likelihood that it will be able to certify the proposed

Settlement Class under Rules 23(a) and 23(b)(3) (because this Settlement Class seeks damages).
See Fed. R. Civ. P. 23(a)-(b). The Court makes this assessment for the purposes of Settlement
only at this time.
13.

The proposed Class is sufficiently numerous under Rule 23(a)(1) because Vivid

Seats’ records show thousands of customers in the United States and Canada purchased tickets
through Vivid Seats on or before the Preliminary Approval Date (i.e., _________) to Cancelled
6
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Events, Postponed Events or Rescheduled Events, all of whom would be members of the
Settlement Class.
14.

Resolution of the Litigation would depend on the common answers to common

questions, such as: which ticketed events have been cancelled, postponed or rescheduled; whether
and under what circumstances Vivid Seats promised in its terms of use to provide cash payments
equal to the prices of tickets; whether Vivid Seats knew or should have known it could not honor
any promise to provide cash payments equal to the prices of tickets in the event of circumstances,
like the COVID-19 pandemic; etc.
15.

Plaintiffs’ claims are typical of the claims of the members of the proposed

Settlement Class because they challenge the same conduct -- Vivid Seats’ alleged failure to
provide cash payments equal to the prices of tickets to Cancelled Events, Postponed Events and
Rescheduled Events -- and make the same legal arguments. Typicality under Rule 23(a)(3) is
satisfied.
16.

The proposed Settlement Class representatives and Class Counsel will fairly and

adequately protect the interests of the proposed Settlement Class.
17.

At least for purposes of settlement, the common issues in the Litigation

predominate over individual issues under Rule 23(b)(3). Key elements of Plaintiffs’ claims are
the purchase of a ticket to a Cancelled Event, Postponed Event or Rescheduled Event through
Vivid Seats and the alleged failure on the part of Vivid Seats to provide a cash payment equal to
the price of those tickets.
18.

This Settlement would be superior under Rule 23(b)(3) to many individual actions.

Members of the proposed Settlement Class purchased a small number of individual tickets and
may not have suffered sufficient damages to justify the costs of litigation. The Settlement ensures

7
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that all Settlement Class Members will have the opportunity to be compensated through a Credit
or cash payment.
19.

For these reasons, pursuant to Rule 23, and for settlement purposes only, the Court

finds it will likely certify the Settlement Class defined above in paragraph one of this Order. This
finding is subject to further consideration at the Final Approval Hearing to be conducted as
described below.
20.

The Court hereby preliminarily appoints the Plaintiffs as representatives of the

Settlement Class. Pursuant to Fed. R. Civ. P. 23(g), the Court hereby preliminarily appoints Steven
D. Liddle, Esq. and Nicholas A. Coulson, Esq. of Liddle & Dubin, P.C. as Class Counsel for the
Settlement Class.
21.

In any final approval order issued after the Final Approval Hearing, the Court will

bar and permanently enjoin all Settlement Class Members who have not been properly excluded
from the Settlement Class from (a) filing, commencing, prosecuting, intervening in or participating
(as class members or otherwise) in any other lawsuit or administrative, regulatory, arbitration or
other proceeding in any jurisdiction based on, relating to or arising out of the claims and causes of
action or the facts and circumstances giving rise to the Litigation or the Released Claims and
(b) organizing Settlement Class Members who have not been excluded from the Settlement Class
into a separate class for purposes of pursuing as a purported class action any lawsuit or arbitration
or other proceeding (including by seeking to amend a pending complaint to include class
allegations or seeking class certification in a pending action) based on, relating to or arising out of
the claims and causes of action or the facts and circumstances giving rise to the Litigation or the
Released Claims, except that Settlement Class Members are not precluded from participating in
any investigation or suit initiated by a state, provincial or federal agency.

8
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Approval of the Manner and Form of Notice
22.

Having preliminarily approved the Settlement, the Court “must direct notice in a

reasonable manner to all class members who would be bound by the proposal.” Fed. R. Civ.
P. 23(e)(1)(B). The Parties have submitted three proposed forms of Class Notice: an Emailed
Notice, a Mailed Notice and a Published Notice, each of which is attached to Plaintiffs’
Memorandum in Support of their Motion as Exhibits 2, 3 and 6. A plan for distributing these
notices, attached to Plaintiffs’ Motion as Exhibit 5, has also been submitted to the Court. Under
the terms of the Settlement Agreement and as detailed in these exhibits and the Motion, the Parties
propose to mail the Mailed Notice to (1) Settlement Class Members who, on or after January 1,
2020, purchased a ticket(s) to a Cancelled Event(s), Postponed Event(s) or Rescheduled Event(s)
and (2) Settlement Class Members who, prior to January 1, 2020, purchased a ticket(s) to a
Cancelled Event(s) and have not received a cash payment equal to the Purchase Price of the ticket
to the Cancelled Event, less any sums already paid to the Settlement Class Member or spent in
Credit by the Settlement Class Member, at each Settlement Class Member’s last known address as
provided to Vivid Seats upon purchase of a ticket through Vivid Seats or at an alternative, readilyascertainable address by First-Class Mail, postage prepaid. The Parties also propose to email the
Emailed Notice to each individual Settlement Class Member at the email address that they
provided to Vivid Seats upon purchase of a ticket through Vivid Seats. In addition, the Settling
Parties will direct the Settlement Administrator to create a Settlement Website where the Published
Notice and Claim Form will be available.
23.

Having reviewed these exhibits and the proposed Notice Program, the Court finds

that the Parties’ proposed plan for providing notice to Settlement Class Members (a) is reasonable
and constitutes due, adequate and sufficient notice to all Persons entitled to receive notice, (b) is
reasonably calculated, under the circumstances, to apprise the Settlement Class of the pendency of
9
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the Litigation and of their right to object to or to exclude themselves from the Settlement and
(c) meets all applicable requirements of applicable law.

The Notice Program satisfies the

requirements of Fed. R. Civ. P. 23(c)(2)(B) and due process. The Court therefore approves the
Notice Program and the notice documents substantially in the form attached as the exhibits to
Plaintiffs’ Motion.
24.

Angeion Group (“Angeion”) has been selected to serve as the Settlement

Administrator under the terms of the Settlement. The Court hereby appoints Angeion to serve as
the Settlement Administrator, to be supervised jointly by the Parties in taking the actions ordered
below and performing any other duties of the Settlement Administrator provided for in the
Settlement Agreement.
25.

Accordingly, the Court hereby ORDERS as follows:
a.

Promptly after the entry of this Order, the Parties will direct the

Settlement Administrator to issue Class Notice and administer the Notice Program,
receive and appropriately respond to all claims submitted by a member of the
Settlement Class and to otherwise administer the Settlement Agreement.
b.

The Settlement Administrator will (1) assign personnel to manage the

settlement implementation process, including the Notice Program, (2) establish a tollfree telephone number that members of the Settlement Class may call to obtain
information, (3) establish a mailing address to which members of the Settlement Class
can send claims as well as a process for filing claims electronically and (4) create a
Settlement Website containing information about the Settlement, including the
Published Notice and the Claim Form for download or electronic submission. All costs

10
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and expenses related to the administration of the Settlement, including providing the
Class Notice to the Settlement Class will be paid exclusively from the Cash Fund.
c.

Within sixty (60) Days of the entry of this Order, the Settlement

Administrator will mail the Court-approved Mailed Notice (Exhibit 3) to
(1) Settlement Class Members who, on or after January 1, 2020, purchased a ticket(s)
to a Cancelled Event(s), Postponed Event(s) or Rescheduled Event(s) and (2)
Settlement Class Members who, prior to January 1, 2020, purchased a ticket(s) to a
Cancelled Event(s) and have not received a cash payment equal to the Purchase Price
of the ticket to the Cancelled Event, less any sums already paid to the Settlement Class
Member or spent in Credit by the Settlement Class Member, at each Settlement Class
Member’s last known address as provided to Vivid Seats upon purchase of a ticket
through Vivid Seats or, at an alternative, readily-ascertainable address by First-Class
Mail, postage prepaid.
d.

Within sixty (60) Days of the entry of this Order, the Settlement

Administrator shall email or cause to be emailed the Emailed Notice to all potential
Settlement Class Members at the email address that they provided to Vivid Seats upon
purchase of a ticket through Vivid Seats.
e.

The Settlement Administrator will perform a national change of address

search and forward notices that are returned by the United States Postal Service with a
forwarding address. Following receipt of any returned notices that do not include a
forwarding address, the Settlement Administrator shall as soon as practicable (itself or
through an appropriate vendor) research such returned mail for more accurate

11
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addresses and promptly mail copies of the applicable notice to any more accurate
addresses so found.
f.

Within fourteen (14) Days of the entry of this Order, the Settlement

Administrator will cause the Settlement Website located at www.ticketpurchase
settlement.com to be updated to provide information and relevant documents related to
the Settlement, including but not limited to, the following: applicable deadlines;
Published Notice; Mailed Notice; Emailed Notice; orders of the Court pertaining to the
Settlement; the Settlement Agreement; and contact addresses for questions. The
Settlement Website shall be rendered inactive thirty (30) Days after the Effective Date.
Class Counsel and Defense Counsel shall agree on all information and documents to
be posted on the Settlement Website.
g.

As appropriate, Class Counsel, Vivid Seats and/or the Settlement

Administrator shall provide a declaration to the Court attesting to the Notice Program
and all measures undertaken to provide notice of the Settlement to the Settlement Class
no later than twenty-one (21) Days before the Final Approval Hearing.
h.

The Settlement Administrator shall receive, evaluate and either approve

or disapprove Claim Forms under the requirements of the Settlement. The Settlement
Administrator shall send a notice of claim denial by First-Class Mail to each Settlement
Class Member who submitted a Claim Form that the Settlement Administrator
determines not to be a valid claim. The Settlement Administrator shall not review or
pay any claims for monetary compensation submitted by a member of the Settlement
Class after the Claim Deadline.

12
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i.

Prior to paying any approved claim, the Settlement Administrator shall

inform Vivid Seats of the approved payment amount so that Vivid Seats can provide
the Settlement Administrator any updated information on amounts paid to or spent in
Credit by the Settlement Class Member and so that Vivid Seats can adjust or update
the account of the Settlement Class Member to accurately reflect the amount of Credit
to which the Settlement Class Member shall be entitled.
j.

The Settlement Administrator shall forward any objections to the

Settlement received from Settlement Class Members to Class Counsel and Defense
Counsel.
k.

The Settlement Administrator shall provide the Opt-Out List together

with copies of each Request for Exclusion to Class Counsel and Defense Counsel not
later than seven (7) business Days after the deadline for submission of Requests for
Exclusion. Class Counsel and Defense Counsel shall submit the names appearing on
the Opt-Out List to the Court under seal at the time of the Final Approval Hearing.
Participation in, Exclusion from or Objection to the Settlement
26.

Each form described in this section shall be deemed to be submitted when

postmarked or when electronically received by the Settlement Administrator if submitted
electronically.
27.

Settlement Class Members who purchased a ticket(s) to a Cancelled Event(s) and

held that ticket(s) at the time the event(s) became Cancelled Event(s) and who wish to receive a
cash payment for that ticket(s) under the Settlement must complete, sign and submit a Claim Form
in accordance with the instructions contained therein. All Claim Forms must be submitted or
postmarked no later than ninety (90) Days after the Notice Date.
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28.

To be valid, a Claim Form must be properly completed and signed and timely

submitted in accordance with the preceding paragraph.
29.

Members of the Settlement Class who wish to exclude themselves from (i.e., opt

out of) the Settlement must send a Request for Exclusion that:
a. Has the signature of the member of the Settlement Class, even if represented
by counsel. If the member of the Settlement Class is an entity and not an
individual, the Request for Exclusion must be signed by an officer or
director of the entity with authority to act on behalf of that entity. If the
member of the Settlement Class is represented by counsel, the Request for
Exclusion shall also be signed by that attorney;
b. States the name, address and telephone number of the Person requesting
exclusion;
c. Identifies all of the Cancelled Events, Postponed Events and/or
Rescheduled Events to which the Person purchased tickets through Vivid
Seats and the date on which each event was originally scheduled to occur;
and
d. Contains a clear and unambiguous statement communicating that such
Person elects to be excluded from the Settlement Class, does not wish to be
a Settlement Class Member and elects to be excluded from any judgment
entered pursuant to the Settlement.
30.

Members of the Settlement Class who wish to be excluded from the Settlement

Class must do so with respect to all tickets to Cancelled Events, Postponed Events and Rescheduled
Events that they purchased through Vivid Seats. Members of the Settlement Class may not exclude
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themselves from the Settlement Class with respect to one or more tickets purchased through Vivid
Seats while seeking relief through the Settlement with respect to other tickets. A member of the
Settlement Class may opt out on an individual basis only; so-called “mass” or “class” opt outs
shall not be allowed.
31.

All Requests for Exclusion must be submitted no later than forty-five (45) Days

after the Notice Date. Any member of the Settlement Class who submits a timely Request for
Exclusion may not file an objection to the Settlement and shall be deemed to have waived any
rights or benefits under the Settlement Agreement.
32.

Any Settlement Class Member who fails to submit a timely and complete Request

for Exclusion sent to the proper address shall be subject to and bound by the Settlement and every
order or judgment entered pursuant to the Settlement. Any purported Request for Exclusion or
other communication sent to such address that is unclear or internally inconsistent with respect to
the desire of the member of the Settlement Class to be excluded from the Settlement Class will be
deemed invalid unless determined otherwise by the Court. Requests for Exclusion signed only by
counsel or another representative shall not be permitted.
33.

Any Settlement Class Member who wishes to be heard at the Final Approval

Hearing, or who wishes for any objection to be considered, must file with the Clerk of the Court a
written notice of objection no later than forty-five (45) Days after the Notice Date. Such objection
must:
a. Have the signature of the member of the Settlement Class objecting, even if
represented by counsel. If the member of the Settlement Class is an entity
and not an individual, the objection must be signed by an officer or director
of the entity with authority to act on behalf of that entity. If the Settlement
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Class Member that is objecting to the Settlement is represented by counsel,
the objection shall also be signed by that attorney;
b. State the name, address and telephone number of the Settlement Class
Member objecting,
c. State the name, address and telephone number of every attorney
representing or assisting the objector;
d. Identify all of the Cancelled Events, Postponed Events and/or Rescheduled
Events to which the Settlement Class Member purchased tickets through
Vivid Seats and the date on which each event was originally scheduled to
occur;
e. Contain a detailed statement of each objection asserted, including the
grounds for objection and reasons for appearing and being heard, together
with any documents such Settlement Class Member wishes to be considered
in support of the objection;
f. A list of all cases in which the Settlement Class Member or Settlement Class
Member’s counsel filed an objection or in any way participated -financially or otherwise -- in objecting to a class settlement during the
preceding five years; and
g. Contain a statement regarding whether the Settlement Class Member
intends to appear at the Final Approval Hearing, either with or without
counsel, and a list of all persons, if any, who will be called to testify in
support of the objection.
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34.

The Settlement Class Member must also serve by mail or hand delivery the

Settlement Class Member’s notice of objection, including any request to be heard, including all
papers or evidence in support thereof, upon Class Counsel and Defense Counsel, at the addresses
set forth in the Class Notice.
35.

Objectors who fail to properly or timely file their objections with the Clerk of the

Court, along with the required information and documentation set forth above, or to serve them as
provided above, shall not be heard during the Final Approval Hearing, shall not have their
objections be considered by the Court and shall be foreclosed from seeking any adjudication or
review of the Settlement by appeal or otherwise.
36.

Class Counsel and Defense Counsel may respond to any objection filed by a

Settlement Class Member, and must file such a response with the Court no later than fourteen (14)
Days prior to the Final Approval Hearing.
37.

Settlement Class Members may not both object and opt out. If a member of the

Settlement Class submits both a Request for Exclusion and an objection, the Request for Exclusion
shall be controlling.
38.

Any Settlement Class Member who does not file a timely, written objection to the

Settlement or who fails to otherwise comply with the requirements outlined above in
paragraphs 33-34 shall be foreclosed from seeking any adjudication or review of this Settlement
by appeal or otherwise.
Final Approval Hearing and Related Deadlines
39.

This Court will hold a Final Approval Hearing, on ___________________, in the

United States District Court for the Northern District of Illinois, Courtroom 2303, 219 South
Dearborn Street, Chicago, Illinois 60604 or by remote means as ordered by the Court. The
purposes of the Final Approval Hearing will be to consider the fairness, reasonableness and
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adequacy of the proposed Settlement and the application for an award of Attorneys’ Fees and
Expenses, and to consider whether the Court should issue a Final Order and Judgment approving
the Settlement, granting Class Counsel’s application for Attorneys’ Fees and Expenses, granting
the Service Awards application by Plaintiffs and dismissing the claims against Vivid Seats with
prejudice.
40.

The Court reserves the right to adjourn the Final Approval Hearing without further

notice to Settlement Class Members, or to approve the Settlement with modification without
further notice to Settlement Class Members.
41.

Any Settlement Class Member may appear at the Final Approval Hearing by filing

with the Clerk of the Court a written notice of objection, including any request to be heard, no later
than forty-five (45) Days after the Notice Date in accordance with the requirements outlined in
paragraphs 33-34 above and including a statement that the Settlement Class Member intends to
appear at the Final Approval Hearing, either with or without counsel, along with a list of all
Persons, if any, who will be called to testify in support of the objection.
42.

If any Settlement Class Member hires an attorney to represent the Settlement Class

Member at the Fairness Hearing, that attorney will be at the Settlement Class Member’s expense.
43.

Any attorney hired by a Settlement Class Member for the purpose of objecting to

the Settlement and who intends to make an appearance at the Final Approval Hearing must provide
to Class Counsel and Defense Counsel and to file with the Clerk of the Court a notice of intention
to appear no later than forty-five (45) Days after the Notice Date.
44.

Class Counsel’s papers in support of any application for Attorneys’ Fees and

Expenses and/or Service Awards shall be filed no later than the Notice Date.
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45.

Class Counsel’s papers in support of final approval of the Settlement shall be filed

no later than sixty (60) Days after the Notice Date. If any reply papers are necessary, they shall
be filed no later than fourteen (14) Days prior to the Final Approval Hearing.
Effects of this Preliminary Approval Order
46.

If for any reason the Settlement fails to become effective in accordance with its

terms, or if the judgment is not entered or is reversed, vacated or materially modified on appeal
(and, in the event of material modification (which shall not include any reduction to an award of
Attorneys’ Fees and Expenses or to the Service Awards), if either party elects to terminate the
Settlement), this Order shall be null and void, the Settlement Agreement shall be deemed
terminated (except for any paragraphs that, pursuant to the terms of the Settlement, survive
termination of the Settlement), and the Settling Parties shall return to their positions without
prejudice in any way, as provided for in the Settlement.
47.

As set forth in the Settlement, the fact and terms of this Order and the Settlement,

all negotiations, discussions, drafts, and proceedings in connection with this Order and the
Settlement, and any act performed or document signed in connection with this Order and the
Settlement, shall not, in this or any other court, administrative agency, arbitration forum or other
tribunal, constitute an admission or evidence or be deemed to create any inference against any
party, including, but not limited to: (i) of any acts of wrongdoing or lack of wrongdoing; (ii) of
any liability on the part of Vivid Seats to the Plaintiffs, the Settlement Class or anyone else; (iii) of
any deficiency of any claim or defense that has been or could have been asserted in this case;
(iv) that Vivid Seats agrees that a litigation class may be properly certified in this case; (v) of any
damages or lack of damages suffered by the Plaintiffs, the Settlement Class or anyone else; or
(vi) that any benefits obtained by the Settlement Class pursuant to the Settlement or any other
amount represents the amount that could or would have been recovered in the actions in this case
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if they were not settled at this point in time. The fact and terms of this Order and the Settlement,
all negotiations, discussions, drafts and proceedings in connection with this Order and the
Settlement, including but not limited to the judgment and the release of the Released Claims
provided for in the Settlement and any judgment, shall not be offered or received in evidence or
used for any other purpose in this or any other proceeding in any court, administrative agency,
arbitration forum or other tribunal, except as necessary to enforce the terms of this Order and/or
the Settlement.
48.

All members of the Settlement Class unless and until they have timely and properly

excluded themselves from the Settlement Class are preliminarily enjoined from (a) filing,
commencing, prosecuting, intervening in or participating as plaintiff, claimant, participant or class
member in any other lawsuit or administrative, regulatory, arbitration or other proceeding in any
jurisdiction based on, relating to or arising out of the claims and causes of action or the facts and
circumstances giving rise to the Litigation or the Released Claims; (b) filing, commencing,
participating in or prosecuting a lawsuit or administrative, regulatory, arbitration or other
proceeding as a class action on behalf of any member of the Settlement Class who has not timely
excluded himself or herself (including by seeking to amend a pending complaint to include class
allegations or seeking class certification in a pending action), based on, relating to or arising out
of the claims and causes of action or the facts and circumstances giving rise to the Litigation or
the Released Claims; and (c) attempting to effect opt outs of a class of individuals in this lawsuit
or any other lawsuit or administrative, regulatory, arbitration or other proceeding based on, relating
to or arising out of the claims and causes of action or the facts and circumstances giving rise to the
Litigation or the Released Claims.
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49.

Any member of the Settlement Class who does not submit a timely, written Request

for Exclusion from the Settlement Class (i.e., become an Opt Out) will be bound by all
proceedings, orders and judgments in the Litigation, even if such Settlement Class Member has
previously initiated or subsequently initiates individual litigation or other proceedings
encompassed by the Release.
Dated: __________________________

/s/
Robert M. Dow Jr.
United States District Judge
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