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LAURA BECHTEL and TROY THOENNES, 
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v. 
 
FITNESS EQUIPMENT SERVICES, LLC 
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Judge Michael R. Barrett 
 
Magistrate Judge Karen L. Litkovitz 
 
 

 
PLAINTIFFS’ UNOPPOSED REPLY MOTION FOR FINAL APPROVAL  

OF CLASS ACTION SETTLEMENT  
 

 Plaintiffs and Class Counsel file this memorandum in accordance with the Settlement 

Agreement (Doc. 59-2, PageID 1290), to update the Court regarding claims, objections and opt 

outs and to respond to objections prior to the fairness hearing scheduled for September 21, 2022. 

Update on Claims, Objections and Opt Outs 

As of the filing for final approval on June 13, 2022, there were 44,461 claims. Doc. 64, 

PageID 1409. Following the claims deadline of July 26, 2022, that number rose to 59,669 timely 

claims (with an additional 113 claims after the deadline date. Supplemental Declaration of Denise 

Earle (“Supp. Earle Dec.”), ¶ 3. Those claims are still in the process of being validated. Id.  

There were no objections from Class Members before Plaintiffs filed for final approval and 

attorneys’ fees, expenses and service awards. (Docs. 64, 65). But the objection deadline of June 

27, 2022 had not yet passed, and two objections have since been filed. 

The number of opt outs received prior to the June 27, 2022 deadline was 128. Supp. Earle 

Dec., ¶ 4.   

Case: 1:19-cv-00726-KLL Doc #: 71 Filed: 09/09/22 Page: 1 of 9  PAGEID #: 1551



 The claims rate of approximately 17% is strong for a consumer class action, suggesting 

the reasonableness of the Settlement. See Gascho v. Global Fitness Holdings, LLC, 822 F.3d 269, 

276 (6th Cir. 2016) (noting that class action consumer claim rates “generally range from 1 to 12 

percent”); Rael v. Children’s Place, Inc., No. 3:16-cv-00370-GPC-LL, 2020 WL 434482, at *9 

(S.D. Cal. Jan. 28, 2020) (“[C]onsumer class actions tend to result in claims rates in the low single 

digits.”);  Sullivan v. DB Investments, Inc., 667 F.3d 273, 329 n.60 (3d Cir. 2011) (en banc) (noting 

that the claims rates do not normally exceed 7% “even with the most extensive notice 

campaigns.”): see also Fed. Trade Comm’n, Administration of Settlements 

in CONSUMERS AND CLASS ACTIONS: A RETROSPECTIVE AND ANALYSIS OF 

SETTLEMENT CAMPAIGNS 11 (2019) (finding the weighted mean claims rate was 4%). See 

also Supp. Earle Dec., ¶ 3 (claims rate of 17% is higher than normal for a consumer class action).  

Plaintiffs address each of the two objections below (along with a Class Member inquiry). 

Plaintiffs would generally note, however, that out of a class estimated at 375,000, the fact that 

there have only been two objections is itself evidence that the Settlement is fair, reasonable and 

adequate and should be finally approved. See In re Cardizem CD Antitrust Litig., 218 F.R.D. 508, 

527 (E.D. Mich. 2003) (“A certain number of opt-outs and objections are to be expected in a class 

action. If only a small number are received, that fact can be viewed as indicative of the adequacy 

of the settlement.”). In Cardizem, the fact that there were only two objections with a class similar 

in size to the present supported approval. Id. 

The number of opt outs is similarly unremarkable in a class action of this nature. Id., (noting 

consumer opt outs less than 1% of the number of consumer claimants).  

The proposed Settlement was reached through a hard-fought arms-length negotiation 

process and overseen by retired Magistrate Judge Morton Denlow. It offers three distinct class 
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benefits to Class Members, including: 1) a $3.65 million non-reversionary common fund; 2) a 

supplemental $100 gift card; and 3) injunctive relief. The $100 gift card settlement benefit was 

negotiated as an additional benefit for Class Members based on Class Counsel’s experience with 

other treadmill CHP class action settlements, namely Walker v. Nautilus, Inc., No. 2-20-cv-3414 

(S.D. Ohio; Judge Sargus). Supplemental Declaration of W.B. Markovits (“Supp. Markovits 

Dec.”), ¶ 2. In Nautilus, Class Counsel was able to negotiate a complimentary one-year 

subscription to the JRNY interactive fitness app in addition to the $4.25 million common fund. Id. 

Based on that experience, Class Counsel pushed for a similar settlement benefit that would be in 

addition to the $3.65 million common fund; a subscription-type benefit was unavailable, so the 

transferable gift card was negotiated. Id. 

Inquiries and Objections from Class Members  

On June 16, 2022, William MacDonald contacted the Court with an inquiry. (Doc. 66). On 

June 21, 2022, Andrii Tserkus filed an objection to the proposed Settlement. (Doc. 67). And on 

June 27, 2022, Jason D. Winter filed an objection to the Settlement (Doc. 68), which was initially 

rejected for non-compliance with local rules (Doc. 69) and subsequently refiled on June 28, 2022 

(Doc. 70). These inquiries and objections are addressed in turn. 

William MacDonald (Doc. 66) 

Mr. MacDonald contacted the Court on June 16, 2022, asking to be “added on” to the 

lawsuit with Plaintiffs Bechtel and Thoennes. (Doc. 66). On that same day, as instructed by the 

Court, Class Counsel contacted Mr. MacDonald. Supp. Markovits Dec., ¶ 3. Class Counsel 

explained that it was too late to seek an amendment adding Mr. MacDonald as a named plaintiff, 

and was unnecessary inasmuch as if the Settlement is finally approved he could receive the 

settlement benefits along with every other Class Member if he submitted a valid claim. Id. Class 
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Counsel directed Mr. MacDonald to the settlement website where he could make a claim and 

further indicated that Class Counsel would be happy to speak with Mr. MacDonald further if he 

had any questions. Id. Mr. MacDonald responded with thanks, and Class Counsel has heard 

nothing further from Mr. MacDonald. Id.  

Andrii Tserkus (Doc. 67) 

The Court filed Mr. Tserkus’s objection letter, dated June 16, 2022, on June 21, 2022. The 

bases of the objection are that: a) the monetary reimbursement is “extremely low;” b) the gift card 

is “not usable at all;” c) a proper settlement is to increase the Common Fund to $36-$144 million 

dollars. (Doc. 67). 

First, it bears noting that Mr. Tserkus is from Tomball, Texas. He would therefore be 

outside of the Minnesota and Ohio classes that were certified by the Court following class 

certification. (Doc. 56, PageID 1229-30). Without the broader, nationwide class achieved by Class 

Counsel for settlement, Mr. Tserkus would receive nothing. 

Second, Mr. Tserkus states he purchased a Sole F63 3.0 HP treadmill for $999.99, and that 

had he known he could not get more than 2.41 HP he would have purchased a 2.5 HP treadmill, 

such as a Horizon T101 treadmill that costs approximately $300 less. (Doc. 67, PageID # 1528). 

He suggests that this means he was damaged by $300. Id. But this mistakenly assumes that the 

only difference between the Sole F63 and the Horizon T101 is the stated horsepower. And that 

simply highlights one of the difficulties faced by Plaintiffs, because while it is true that as 

horsepower increased for Sole treadmills and other models price generally increased as well, as 

price increased other attributes tended to change – such as an increase in speed, incline, running 

deck size, frame strength, or display size or type. Supp. Markovits Dec., ¶ 4. One of the challenges 

in determining damages, as forcefully asserted by Defendant and its expert, would be separating 
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out the price increase related solely to horsepower. See, e.g., Declaration of Keith R. Ugone, Ph.D, 

Doc. 45-2, ¶¶ 11, 47-48. 

Third, Mr. Tserkus asserts the $100 gift card available to each claimant is “not usable at 

all” because Sole products are just treadmill-related purchasing, “which almost never happens.” 

Doc. 67 at PageID 1528. But this ignores two things: 1) the gift card can be used to purchase a 

treadmill exercise mat from Sole valued at $99.99, which can either be used or resold; and 2) the 

gift card is freely transferable, meaning that while a particular claimant may not be ready to use it 

to purchase a Sole treadmill, it can be sold to someone who is in that market. While there would 

no doubt be a discount for any gift card sold, e.g., on eBay, that discount would in all likelihood 

not be so great as to reduce the value of the gift card to the $10 asserted by Mr. Tserkus. Supp. 

Markovits Dec., ¶ 5. Moreover, the $100 gift card is merely a supplemental class benefit in addition 

to the $3.65 million common fund. Id.  

Fourth, while Class Counsel too would have preferred a Common Fund of $36-$144 

million, as suggested by Mr. Tserkus, that was simply not possible in the settlement context and 

it: a) ignores the substantial risk in proving damages, given that the treadmills in question were not 

defective (as Defendant repeatedly noted) and performed adequately; and b) ignores the problem 

of collectability – Class Counsel had to take into account the ability of Sole to pay any judgment. 

Supp. Markovits Dec., ¶ 4.  

Finally, because Mr. Tserkus generally alleges that the settlement amount here is too low 

(i.e., that the Common Fund must be $36-$144 million), his procedural remedy under a class action 

case is to opt out of the settlement and potentially pursue the case on an individual basis. See 

Rosado v Ebay, Inc., No. C 10-3118 SBA, 2016 WL 3401987, at * (N.D. Cal. June 21, 2016) (“If 

the objector believes that he has suffered damages that are significantly higher than the typical 
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class member he should opt out of the class and separately pursue his claims against eBay.”); Ryder 

v. Wells Fargo Bank, NA, No. 1:19-CV-638, 2022 WL 223570, at *2 (S.D. Ohio Jan. 25, 2022) 

(noting, in part, that the “objection is overruled because she had the ability to opt out of the 

Settlement if she believed she should receive a higher individual payment from Wells Fargo than 

that made available under the Settlement”). Like all other Class Members, Mr. Tserkus had the 

opportunity and the right to opt out of this Settlement if he believed the benefits provided were 

deficient. Instead, he chose to file an objection that, if sustained, would have the severely 

prejudicial impact of preventing over 50,000 Class Members from redeeming their desired 

Settlement benefits.   

Given the risks involved in continued litigation, Plaintiffs and Class Counsel believe that 

benefits including a cash payment of approximately $33.64, in addition to a transferable $100 Sole 

gift card, are an exceptional result for Class Members. Supp. Earle Dec., ¶ 3 (based on current 

timely claims, each Class Member would receive a cash payment of $33.64; this number will likely 

rise as some claims will fail in the ongoing validation process). 

On June 29, 2022, Class Counsel sent a letter responding to Mr. Tserkus’s objection, 

indicating that he would be happy to speak more about the issues if that might help Mr. Tserkus’s 

analysis. Supp. Markovits Dec., ¶ 7. Class Counsel received no response.  

Mr. Tserkus’s objection lacks merit and should be overruled.    

Jason D. Winter (Doc. 68) 

Mr. Winter is a Cleveland attorney and apparent Class Member who filed an objection 

(Doc. 70) on June 28, 2022. The objection is unsupported and terse, stating that: a) the Common 

Fund is inadequate; b) the inclusion of the $100 gift card is “inadequate and defective”; c) the 

representation by Class Counsel was inadequate; and d) the attorney’s fees represent an excessive 
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and undue proportion of the Common Fund. No explanation was given as to why the Common 

Fund was inadequate, or what an adequate Common Fund would be. Nor was there an explanation 

of why the representation by Class Counsel was inadequate, or why the requested fees were 

allegedly “excessive.” Doc. 70.   

Notably, although Mr. Winter is an Ohio licensed attorney, and e-signed his objection in 

his capacity as an attorney and a member of the Bar, he cites no case law and attaches no 

documentation to support his objection. Mr. Winter’s objection should be overruled on that basis 

alone. See Ryder, 2022 WL 223570, at *2 (overruling objection where no evidence supporting 

objection presented); Rosada, 2016 WL 3401987, at *9 (same).   

Further analyzing Mr. Winter’s unsubstantiated arguments, the only elaboration he 

provided was with respect to the $100 gift card, asserting that to include a gift card “for the future 

purchase of an item that is rarely purchased more than once, and often costs ten times or greater 

the amount of this purported benefit, strains traditional notions of fairness and reason.” Doc. 70, 

PageID 1548.  As stated above, this ignores the fact that the gift card can be used to purchase a 

treadmill exercise mat, and that the card can be sold to someone who might want to use it to 

purchase a treadmill. And it ignores that the gift card benefit was not the only benefit, but a 

supplemental benefit in addition to a cash payment. Furthermore, the $100 gift card can be used 

to receive a discount on purchases of additional Sole fitness equipment beyond just a treadmill, 

including Sole Fitness ellipticals, climbers, bikes, and rowers. Supp. Markovits Dec., ¶ 9.  

On June 29, 2022, Class Counsel sent a letter responding to Mr. Winter’s objection, 

indicating that he would be happy to speak more about the issues if that might help Mr. Winter’s 

analysis. Supp. Markovits Dec., ¶ 10. In response, Mr. Winter requested the expert reports, which 
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Class Counsel provided. Id. Mr. Winter thanked Class Counsel for the response and has not been 

in contact since. Id.   

Mr. Winter’s objection should be overruled.  

CONCLUSION 

For the reasons set forth above and in the Unopposed Final Motion for Approval of Class 

Action Settlement (Doc. 64) and Unopposed Motion for Attorney Fees, Expenses, and Class 

Representatives’ Service Awards (Doc. 65), the objections to the proposed Settlement, and Class 

Counsel’s Fee and Expense award should be overruled, and the Settlement should be given final 

approval. The proposed settlement is fair, adequate and reasonable, and consistent with the public 

interest. 

Respectfully submitted, 
 

      /s/ W.B. Markovits___  
W.B. Markovits (0018514) 
Terence R. Coates (0085579) 
Justin C. Walker (0080001) 
MARKOVITS, STOCK & DEMARCO, LLC 
119 E. Court Street, Suite 530 
Cincinnati, OH 45202 
Phone: (513) 651-3700 
Fax: (513) 665-0219 
bmarkovits@msdlegal.com 
tcoates@msdlegal.com 
jwalker@msdlegal.com 
 
Nathan D. Prosser (pro hac vice) 
HELLMUTH & JOHNSON, PLLC 
8050 West 78th Street 
Edina, MN 55439 
Telephone: (952) 941-4005 
Fax: (952) 941-2337 
nprosser@hjlawfirm.com 
 
Counsel for Plaintiff 
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CERTIFICATE OF SERVICE 

 I hereby certify that on September 9, 2022 I electronically filed the foregoing with the 

Clerk of the Court using the CM/ECF system, which will send notification of such filing to all 

counsel of record.  

/s/ W.B. Markovits             
W. B. Markovits (0018514)  
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 

 

 

LAURA BECHTEL and TROY THOENNES, 

 

Plaintiffs, 

 

v. 

 

FITNESS EQUIPMENT SERVICES, LLC 

dba SOLE FITNESS 

 

Defendant. 

 

 

 

Case No. 1:19-cv-00726 

 

Judge Michael R. Barrett 

 

Magistrate Judge Karen L. Litkovitz 

 

 

 

SUPPLEMENTAL DECLARATION OF SETTLEMENT ADMINISTRATOR  

 

 I, Denise Earle, hereby declare the following pursuant to 28 U.S.C. § 1746: 

1. I am a Senior Project Manager with Angeion Group (“Angeion”), located at 1650 

Arch Street, Suite 2210, Philadelphia, PA 19103. I am over 21 years of age and am not a party to 

this action. I have personal knowledge of the facts set forth herein and, if called as a witness, could 

and would testify competently thereto. 

2. The purpose of this declaration is to supplement my prior declaration (Doc. 64-3) 

by updating the Court with regard to the current status of the claims and requests for exclusion in 

the above captioned matter.   

3. The claims deadline for this matter was July 26, 2022. As of September 6, 2022, 

the number of timely claims received by the deadline date was 59,669. Angeion also received 113 

claims after the deadline date. Considering all submitted claims combined, there was an 

approximately 17% claims filing rate. This claims rate is higher than normal for a consumer class 

action of this nature. These claims are still in the process of being validated. Assuming all 59,669 
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timely filed claims are paid, the payment to each claimant would be approximately $33.64. Given 

that some claims will likely fail in the claims review and validation process, the actual payment 

per claimant could be somewhat higher. 

4. The deadline for members of the Settlement Class to request exclusion from the 

Settlement was June 27, 2022. As of September 6, 2022, Angeion received 128 timely requests for 

exclusion postmarked on or before that date. This is a low level of opt outs for a settlement class 

of this size. A list containing the names of individuals requesting exclusion is attached hereto as 

Exhibit A.  

 I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge.  

 

Executed on September 9, 2022, in Philadelphia, Pennsylvania. 

 

       ________________________ 

       DENISE EARLE 
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First Name Last Name

1 JUDY YEATES

2 LENI L HEPTOW

3 PAUL RATTEY

4 DOM HENSLEY

5 MARSHA HENSLEY

6 ENOS ROBERTO RIBEIRO DE BARROS

7 FITZROY GRAHAM

8 WENDY GOODWIN

9 JUDY SEILER

10 LAURIE PERKINS

11 JERRY PARKINS

12 ROBYN ABBRUSCATO

13 JOSE THOONKUZHY

14 MONTY WHETSTONE

15 YVETTE WISE

16 HUNTER WESTHOFF

17 DAVE FAGAN

18 MARCIN DEJKO

19 CORAZON PARTIPILO

20 CAROL FERREE

21 THOMAS COTCHER

22 KAREN BAKER

23 DONNIE TRIMBLE

24 LAURA KLINE

25 Lisa Carney

26 Raylane Roche

27 Jerry Dreyer

28 Humberto Urena

29 Crystal Reynolds

30 Kate Stough

31 Teresa Bright

32 Amanda Foster

33 Megan Gottschalk

34 Michael Nicol

35 John Medina

36 Marsha Koch

37 Larry Tellin

38 Daniel Zilbauer Jr

39 phyllis witsken

40 Warren Goldman

41 ron rosier

42 Steve Parsons

Requests for Exclusion

Bechtel v. Fitness Equipment Services, LLC dba Sole Fitness

Case: 1:19-cv-00726-KLL Doc #: 71-1 Filed: 09/09/22 Page: 4 of 6  PAGEID #: 1563



43 Pamela Pitsch

44 Matthew Huarte

45 Janet Beatty

46 J J Whitlow

47 Patricia Olmstead

48 Randi Frank

49 DUNG CAO

50 Randall Tressler

51 Ryan Lieberman

52 Gina Fasching

53 Terri Kemmerling

54 Jeff Thayer

55 Nancy Dodgen

56 Anthony Saetern

57 Janet Tulloch

58 Karyn Loveless

59 Cleyber Dubon

60 Todd Hubing

61 Carrie Thompson

62 Sandra Liborio

63 Matthew Schlabach

64 Johnathan Gruwell

65 Genaro Leon Cancino

66 Jenna Boyer

67 Nancy Goodfellow

68 Gregory Chambers

69 Rod Hatt

70 JAMES56 BOULET

71 Bruce Barger

72 James Weddell

73 Zach Roberts

74 Gene Strecker

75 Sally Howard

76 Daniel Frew

77 Brenda Nonescan

78 Heather Marek

79 Matt Burton

80 Christopher Cobb

81 Dorothy Gleich

82 Arienne Taylor

83 Shirley Deangelis

84 Lori Gantz

85 Janeen Haglund

86 Michael Cardenas

87 Michael Bowling

88 Linda Blakely

89 Dalton Fessel
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90 Ashish Patel

91 Angela Sulck

92 Joanna McMillian

93 Victoria Napolitano

94 Henry Miranda

95 Patricia Guzniczak

96 Tamara Detloff

97 Ruth Leech

98 Lucile Rountree

99 Goldy Taran

100 Marcus Smith

101 Ashley Wilczynski

102 Therese Bradley

103 Sandra Sigman

104 Michael Blilicki

105 Samantha Reeves

106 Carla Head

107 Gregory Anagnostos

108 Lisa Krizek

109 Sally Geer

110 Janice Rutherford

111 Gary Hagland

112 Linda Shields

113 Kaloni Torgerson

114 Nicole Alexander

115 Raymond Davis

116 Marie A Bargy

117 Maryanne Belyea

118 Carolyn Phillips

119 Rakeshkumar M Patel

120 Arlene Herbert

121 Bill Bellis

122 Carol Nguyen

123 Danielle Walters

124 Julie Tan

125 Katherine Hallaway

126 Nancy Smith

127 Paul Kooyer

128 Scott Nelson
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 
 

 
LAURA BECHTEL and TROY THOENNES, 
 

Plaintiffs, 
 

v. 
 
FITNESS EQUIPMENT SERVICES, LLC 
dba SOLE FITNESS 
 

Defendant. 
 

 
 

Case No. 1:19-cv-00726 
 
Judge Michael R. Barrett 
 
Magistrate Judge Karen L. Litkovitz 
 
 

 
SUPPLEMENTAL DECLARATION OF W.B. MARKOVITS  

 

 I, W. B. Markovits, declare as follows: 

1. I am a partner in the law firm of Markovits, Stock & DeMarco, LLC, one of the 

two firms representing Plaintiffs Laura Bechtel and Troy Thoennes and the proposed Class 

(collectively, “Plaintiffs”). I submit this supplemental declaration in further support of Plaintiffs’ 

motions for final approval and for attorney fees, expenses and class representatives’ service 

awards. I previously submitted declarations in support of both preliminary and final approval, as 

well as the attorney fees, expenses and service awards. (Docs. 59-4, 64-2). 

2. Based upon the two objections received, there appears to be some confusion 

regarding the proposed settlement benefit of a transferable $100 Sole gift card. In negotiating the 

proposed Settlement, Class Counsel focused first and primarily upon the Common Fund. However, 

in a similar treadmill case we had been successful in negotiating an additional benefit of a one-

year subscription to the JRNY interactive fitness app in addition to the $4.25 million common 

fund. Walker v. Nautilus, Inc., No. 2-20-cv-3414 (S.D. Ohio; Judge Sargus). Based on that 
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experience, we pushed for a similar settlement benefit in addition to the common fund in this case. 

A subscription-type benefit was unavailable, so a transferable gift card was negotiated instead. But 

it bears emphasis that: a) the card is not the primary benefit, but rather a supplemental benefit; b) 

it can be used for various Sole products (not just treadmills), including a fitness mat valued at 

$99.99; and c) it is transferable, and therefore can be sold to someone who intends to use it to 

purchase a product from Sole.  

3. On June 16, 2022, as instructed by the Court, I contacted Mr. William MacDonald. 

Mr. MacDonald had contacted the Court on that same day asking to be “added on” to the lawsuit 

with Plaintiffs Bechtel and Thoennes. I explained that it was too late to seek an amendment adding 

him as a named plaintiff, and was unnecessary inasmuch as if the Settlement is finally approved, 

he could receive the settlement benefits along with every other Class Member if he submitted a 

valid claim. I directed Mr. MacDonald to the settlement website where he could make a claim and 

further indicated that I would be happy to speak with Mr. MacDonald further if he had any 

questions. Mr. MacDonald responded with thanks, and I have heard nothing further from Mr. 

MacDonald.   

4. On June 21, 2022, Mr. Andrii Tserkus filed an objection dated June 16, 2022. The 

bases of the objection were that: a) the monetary reimbursement is “extremely low;” b) the gift 

card is “not usable at all;” c) a proper settlement is to increase the Common Fund to $36-$144 

million dollars. (Doc. 6). Mr. Tserkus stated in part that he purchased a Sole F63 3.0 HP treadmill 

for $999.99, and that had he known he could not get more than 2.41 HP he would have purchased 

a 2.5 HP treadmill, such as a Horizon T101 treadmill that costs approximately $300 less. (Doc. 67, 

PageID # 1528). He suggests that this means he was damaged by $300. Id. But this mistakenly 

assumes that the only difference between the Sole F63 and the Horizon T101 is the stated 
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horsepower. And that simply highlights one of the difficulties faced by Plaintiffs, because while it 

is true that as horsepower increased for Sole treadmills and other models price generally increased 

as well, as price increased other attributes tended to change – such as an increase in speed, incline, 

running deck size, frame strength, or display size or type.  

5. Mr. Tserkus also suggests the proposed $100 gift card is only worth $10, and is “not 

usable at all,” because Sole products are just treadmill-related purchasing, “which almost never 

happens.”  Doc. 67 at PageID 1528. But this ignores two things: 1) the gift card can be used to 

purchase a treadmill exercise mat from Sole valued at $99.99, which can either be used or resold; 

and 2) the gift card is freely transferable, meaning that while a particular claimant may not be 

ready to use it to purchase a Sole treadmill, it can be sold to someone who is in that market. While 

there would no doubt be a discount for any gift card sold, e.g., on eBay, that discount would in all 

likelihood not be so great as to reduce the value of the gift card to the $10 asserted by Mr. Tserkus. 

Moreover, the $100 gift card is merely a supplemental class benefit in addition to the $3.65 million 

common fund.   

6. Mr. Tserkus alleges the Common Fund is too low, and should be $36-$144 million. 

This was simply not possible in the settlement context and a) ignores the substantial risk in proving 

damages, given that the treadmills in question were not defective (as Defendant repeatedly noted) 

and performed adequately; and b) ignores the problem of collectability – Class Counsel had to take 

into account the ability of Sole to pay any judgment. 

7. On June 29, 2022, I sent a letter responding to Mr. Tserkus’s objection, indicating 

that I would be happy to speak more about the issues if that might help Mr. Tserkus’s analysis. I 

received no response.  
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8. On June 28, 2022, Mr. Jason D. Winter filed an objection. The objection is 

unsupported and terse, stating that: a) the Common Fund is inadequate; b) the inclusion of the 

$100 gift card is “inadequate and defective”; c) the representation by Class Counsel was 

inadequate; and d) the attorney’s fees represent an excessive and undue proportion of the Common 

Fund. No explanation was given as to why the Common Fund was inadequate, or what an adequate 

Common Fund would be. Nor was there an explanation of why the representation by Class Counsel 

was inadequate, or why the requested fees were allegedly “excessive.” Doc. 70.   

9. The only elaboration he provided was with respect to the $100 gift card, asserting 

that to include a gift card “for the future purchase of an item that is rarely purchased more than 

once, and often costs ten times or greater the amount of this purported benefit, strains traditional 

notions of fairness and reason.” Doc. 70, PageID 1548.  As stated above, this ignores the fact that 

the gift card can be used to purchase a treadmill exercise mat, and that the card can be sold to 

someone who might want to use it to purchase a treadmill. And it ignores that the gift card benefit 

was not the only benefit, but a supplemental benefit in addition to a cash payment. Furthermore, 

the $100 gift card can be used to receive a discount on purchases of additional Sole fitness 

equipment beyond just a treadmill, including Sole Fitness ellipticals, climbers, bikes, and rowers.  

10. On June 29, 2022, I sent a letter responding to Mr. Winter’s objection, indicating 

that I would be happy to speak more about the issues if that might help Mr. Winter’s analysis. In 

response, Mr. Winter requested the expert reports, which I provided. Id. Mr. Winter thanked me 

for the response and has not been in contact since. Id.   

 I declare under penalty of perjury under the laws of the State of Ohio that the foregoing is true 

and correct to the best of my knowledge.  
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