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Except as specifically admitted below, defendants the State of Oregon, Kate Brown, 

Colette Peters, Heidi Steward, Mike Gower, Mark Nooth, Rob Persson, Ken Jeske, Joe Bugher, 

and Garry Russell in their official and individual capacities, and Patrick Allen in his official 

capacity (collectively “defendants”) deny each and every allegation of plaintiffs’ complaint, 

including the prefatory portion labeled “Introduction.”  Defendants further answer as follows: 

JURISDICTION 

1. With respect to paragraph 1 of the complaint, defendants admit that the Court has 

subject-matter jurisdiction over the claim brought under 42 U.S.C. § 1983.  Defendants deny that 

the Court has subject-matter jurisdiction over the state tort claims under the Eleventh 

Amendment to the Constitution of the United States.  Defendants further deny that the Court has 

supplemental jurisdiction under 28 U.S.C. § 1367.  

VENUE 

2. With respect to paragraph 2 of the complaint, defendants admit that the events 

giving rise to this claim occurred in this judicial district and that the individual defendants reside 

within this judicial district.  Defendants admit that the Oregon Department of Corrections 

(“ODOC”) operates correctional institutions in several counties across the state of Oregon.  

Defendants deny the remainder of paragraph 2. 

PARTIES 

3. With respect to paragraph 3 of the complaint, defendants admit that plaintiff Paul 

Maney is an adult in custody at the Oregon State Correctional Institution (“OSCI”), which is 

located in Salem, Oregon, and that Mr. Maney tested positive for Covid-19.  Defendants lack 

knowledge or information sufficient to form a belief about the truth of the remaining allegations 

in paragraph 3 and therefore deny them. 

4. With respect to paragraph 4 of the complaint, defendants admit that plaintiff Gary 

Clift is an adult in custody at OSCI, which is located in Salem, Oregon, and that Mr. Clift tested 

positive for Covid-19.  Defendants lack knowledge or information sufficient to form a belief 

about the truth of the remaining allegations in paragraph 4 and therefore deny them. 
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5. Defendants admit paragraphs 5 and6 of the complaint.   

6. With respect to paragraph 7 of the complaint, defendants admit that plaintiff 

David Hart was previously an adult in custody at Oregon State Penitentiary (“OSP”), which is 

located in Salem, Oregon, and that Mr. Hart tested positive for Covid-19.  Defendants lack 

knowledge or information sufficient to form a belief about the truth of the remaining allegations 

in paragraph 7 and therefore deny them. 

7. Defendants admit paragraph 8 of the complaint.   

8. With respect to paragraph 9 of the complaint, defendants admit that Juan Tristan 

was formerly an adult in custody at OSP, that Mr. Tristan tested positive for Covid-19 while 

confined at OSP, that Mr. Tristan is deceased, and that a state court appointed Felisha Ramirez to 

act as the personal representative of Mr. Tristan’s estate on April 19, 2021.  Defendants deny the 

remainder of paragraph 9. 

9. With respect paragraph 10 of the complaint, defendants admit that the State of 

Oregon (“the State”) is a sovereign, constituent state of the United States with capacity to sue 

and be sued pursuant to the Oregon Tort Claims Act and that ODOC is a department or division 

of the State.  The remainder of paragraph 9 states a legal conclusion for which no response is 

required. 

10. With respect to paragraph 11 of the complaint, defendants admit that defendant 

Kate Brown is the Governor of the State of Oregon and, as such, the head of the State’s 

executive branch of government.  Defendants further admit that ORS 401.168 and ORS 401.236 

speak for themselves.  Defendants also admit that, at all times relevant to the complaint, 

Governor Brown acted under color of law and is sued in her official and individual capacities.  

Defendants deny the remainder of paragraph 11. 

11. With respect to paragraph 12 of the complaint, defendants admit that defendant 

Colette Peters is the Director of ODOC and that during the times relevant to the complaint 

ODOC operated up to 14 correctional institutions in the state of Oregon.  Defendants further 

admit that these correctional institutions are used to confine adults who are sentenced to terms of 

Case 6:20-cv-00570-SB    Document 373    Filed 03/24/22    Page 3 of 19



 
 
Page 4 - DEFENDANTS’ ANSWER TO SIXTH AMENDED CLASS ACTION 

COMPLAINT, AND AFFIRMATIVE DEFENSES 

confinement that exceed one year.  Defendants also admit that, at all times relevant to the 

complaint, Ms. Peters acted under color of law and is sued in her official and individual 

capacities.  Defendants deny the remainder of paragraph 12. 

12. With respect to paragraph 13 of the complaint, defendants admit that defendant 

Heidi Steward is the Deputy Director of ODOC and that Ms. Steward acted under color of law 

and is sued in her official and individual capacities.  Defendants deny the remainder of paragraph 

13. 

13. With respect to paragraph 14 of the complaint, defendants admit that defendant 

Mike Gower was formerly the Assistant Director of Operations for ODOC and has since retired.  

Defendants also admit that, at all times relevant to the complaint, Mr. Gower acted under color 

of law and is sued in his official and individual capacities.  Defendants deny the remainder of 

paragraph 14. 

14. With respect to paragraph 15 of the complaint, defendants admit that Mark Nooth 

is the Eastside Institutions Administrator for ODOC and that the superintendents of the Eastern 

Oregon Correctional Institution (“EOCI”), Two Rivers Correctional Institution (“TRCI”), Snake 

River Correctional Institution (“Snake River”), Powder River Correctional Facility (“Powder 

River”), Deer Ridge Correctional Institution (“Deer Ridge”), and Warner Creek Correctional 

Facility (“Warner Creek”) report to him.  Defendants also admit that, at all times relevant to the 

complaint, Mr. Nooth acted under color of law and is sued in his official and individual 

capacities.  Defendants deny the remainder of paragraph 15. 

15. With respect to paragraph 16 of the complaint, defendants admit that Rob Persson 

was formerly the Westside Institutions Administrator for ODOC and that when he was in that 

role the superintendents of Coffee Creek Correctional Facility (“Coffee Creek”), Columbia River 

Correctional Institution (“CRCI”), South Fork Forest Camp (“South Fork”), OSCI, Santiam 

Correctional Institution (“Santiam”), OSP, Mill Creek Correctional Facility (“Mill Creek”), and 

Shutter Creek Correctional Institution (“Shutter Creek”) reported to him.  Defendants further 

admit that Mr. Persson is now the Operations Director of ODOC.  Defendants also admit that, at 

Case 6:20-cv-00570-SB    Document 373    Filed 03/24/22    Page 4 of 19



 
 
Page 5 - DEFENDANTS’ ANSWER TO SIXTH AMENDED CLASS ACTION 

COMPLAINT, AND AFFIRMATIVE DEFENSES 

all times relevant to the complaint, Mr. Persson acted under color of law and is sued in his 

official and individual capacities.  Defendants deny the remainder of paragraph 16. 

16. With respect to paragraph 17 of the complaint, defendants admit that defendant 

Ken Jeske was formerly the Administrator for the Oregon Correctional Enterprises (“OCE”).  

Defendants further admit that OCE has operations at Coffee Creek, Deer Ridge, EOCI, OSCI, 

OSP, Snake River, TRCI, Warner Creek, and that OCE formerly had operations at Mill Creek.  

Defendants also admit that, at all times relevant to the complaint, Mr. Jeske acted under color of 

law and is sued in his official and individual capacities.  Defendants deny the remainder of 

paragraph 17. 

17. With respect to paragraph 18 of the complaint, defendants admit that Patrick 

Allen is the Director of the Oregon Health Authority (“OHA”) and that OHA exercises control 

over the allocation and distribution of vaccines within the State of Oregon, including when 

persons confined to state correctional facilities will be eligible for vaccination.  Defendants 

further admit that OHA and ODOC have worked to develop and implement guidance for the 

management of Covid-19 in ODOC facilities.  Defendants also admit that, at all times relevant to 

the complaint, Mr. Allen acted under color of law and is sued in his official and individual 

capacities.  Defendants deny the remainder of paragraph 18. 

18. With respect to paragraph 19 of the complaint, defendants admit that Joe Bugher 

is the Assistant Director of Health Services for ODOC.  Defendants further admit that 

Mr. Bugher is a member of ODOC’s Agency Operations Center (“AOC”) and that AOC has 

served as a forum for collaboration and decision making in response to the Covid-19 pandemic.  

Defendants also admit that, at all times relevant to the complaint, Mr. Bugher acted under color 

of law and is sued in his official and individual capacities.  Defendants deny the remainder of 

paragraph 19. 

19. With respect to paragraph 20 of the complaint, defendants admit that Garry 

Russell is the Chief of Security for ODOC and, as such, manages and supervises ODOC security 

and emergency preparedness programs, transport units, and staff deployment system.  
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Defendants further admit that Mr. Russell is a member of the AOC.  Defendants also admit that, 

at all times relevant to the complaint, Mr. Russell acted under color of law and is sued in his 

official and individual capacities.  Defendants deny the remainder of paragraph 20. 

CLASS ACTION ALLEGATIONS 

20. With respect to paragraphs 21-33 of the complaint, defendants admit that 

plaintiffs seek class certification as alleged in the complaint.  Defendants also admit that, as of 

the date the Sixth Amended Complaint was filed, over 3,700 adults in ODOC custody had tested 

positive for Covid-19, and that 44 adults in custody who died were found to be Covid-19-

positive at or around the time of their deaths.  Defendants deny that class certification is 

appropriate and deny the remainder of paragraphs 21-33, including any subparts therein. 

FACTUAL ALLEGATIONS 

21. With respect to paragraph 34 of the complaint, defendants admit that, since 2019, 

a novel coronavirus that causes a disease known as Covid-19 has spread throughout the world 

causing a global pandemic and multiple declarations of emergency in the United States.  

Defendants further admit that Covid-19 is a communicable disease that certain public health 

guidance has stated can be spread through close contact with persons who have contracted or 

been exposed to the virus that causes the disease and that the disease has no known cure.  To the 

extent that this paragraph references specific publications and reference materials, defendants 

admit that the contents of the publications speak for themselves, and defendants neither admit 

nor deny the accuracy of those publications.  Furthermore, defendants deny that all information 

contained in those allegations is accurate at the present time, even if it was accurate at the time of 

publication.  

22. With respect to paragraphs 35-43 of the complaint, defendants admit that the 

United States has the most confirmed cases of Covid-19 and that Covid-19 is a contagious 

disease.  To the extent that these paragraphs reference specific publications and reference 

materials, defendants admit that the contents of the publications speak for themselves, and 

defendants neither admit nor deny the accuracy of those publications.  Furthermore, defendants 
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deny that all information contained in those allegations is accurate at the present time, even if it 

was accurate at the time of publication.  Defendants deny the remainder of paragraphs 35-43. 

23. With respect to paragraph 44 of the complaint, defendants admit that, at times, 

Covid-19 testing has not readily been available throughout the United States, including Oregon.  

To the extent that the paragraph references specific publications and reference materials, 

defendants admit that the contents of the publications speak for themselves, and defendants 

neither admit nor deny the accuracy of those publications.  Furthermore, defendants deny that all 

information contained in those allegations is accurate at the present time, even if it was accurate 

at the time of publication.  Defendants deny the remainder of paragraph 44. 

24. Defendants admit paragraphs 45-50 of the complaint.  To the extent that these 

paragraphs reference specific publications and reference materials, defendants admit that the 

contents of the publications speak for themselves, and defendants neither admit nor deny the 

accuracy of those publications.   

25. With respect to paragraph 51 of the complaint, defendants admit that between 

March 17, 2020 and the date of the Sixth Amended Complaint, Governor Brown issued Covid-

19-related emergency orders restricting and/or mandating the phased re-openings of buildings, 

schools, and other places of public accommodation in the state of Oregon.  Defendants admit that 

some of these orders were issued on a county-by-county basis and that others were issued on a 

statewide basis.  Defendants deny that any of the orders remain in force.  Defendants deny the 

remainder of paragraph 51. 

26. With respect to paragraph 52 of the complaint, defendants admit that certain 

public health officials have stated that avoiding close contact with others will reduce a person’s 

risk of contracting Covid-19.  Defendants further admit that certain public health officials have 

stated that the virus that causes Covid-19 can be spread by asymptomatic individuals and may be 

transferred through respiratory droplets; and that certain public health officials have also 

recommended regular handwashing, disinfection of frequently touched surfaces, and maintaining 

a minimum distance of six feet from other persons as ways to reduce the risk of contracting 
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Covid-19.  To the extent that the paragraph references specific publications and reference 

materials, defendants admit that the contents of the publications speak for themselves, and 

defendants neither admit nor deny the accuracy of those publications.  Furthermore, defendants 

deny that all information contained in those allegations is accurate at the present time, even if it 

was accurate at the time of publication.  Defendants deny the remainder of paragraph 52. 

27. Defendants deny paragraph 53 of the complaint.  To the extent that the paragraph 

references specific publications and reference materials, defendants admit that the contents of the 

publications speak for themselves, and defendants neither admit nor deny the accuracy of those 

publications. 

28. With respect to paragraph 54 of the complaint, defendants admit that OHA is 

responsible for prioritization and distribution of vaccines; that prison staff and residents of some 

congregate living facilities were designated for vaccination in Phase 1A; and that as of 

January 28, 2021, most adults in custodys were designated for vaccination in Phase 1B.  To the 

extent that the paragraph references specific publications and reference materials, defendants 

admit that the contents of the publications speak for themselves, and defendants neither admit 

nor deny the accuracy of those publications.  Defendants deny the remainder of paragraph 54. 

29. With respect to paragraph 55 of the complaint, to the extent that the paragraph 

references specific publications and reference materials, defendants admit that the contents of the 

publications speak for themselves, and defendants neither admit nor deny the accuracy of those 

publications. 

30. With respect to paragraph 56 of the complaint, defendants admit that ODOC 

offered vaccinations to some adults in custody in January 2021.  Defendants deny the remainder 

of paragraph 56. 

31. With respect to paragraph 57 of the complaint, defendants admit that the AOC has 

been a part of ODOC’s response to Covid-19 and that defendants Bugher and Russell have been 

members of the AOC.  Defendants deny the remainder of paragraph 57. 
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32. Defendants admit paragraphs 58-60 of the complaint.  To the extent that these 

paragraphs reference specific publications and reference materials, defendants admit that the 

contents of the publications speak for themselves, and defendants neither admit nor deny the 

accuracy of those publications.   

33. Defendants deny paragraph 61 of the complaint.  To the extent that the paragraph 

references specific publications and reference materials, defendants admit that the contents of the 

publications speak for themselves, and defendants neither admit nor deny the accuracy of those 

publications.  Furthermore, defendants deny that all information contained in those allegations is 

accurate at the present time, even if it was accurate at the time of publication. 

34. With respect to paragraphs 62 and 63 of the complaint, defendants admit that an 

employee of OSP tested positive for Covid-19 on April 1, 2020, and that, on the following day, 

an adult in custody at Santiam also tested positive for Covid-19.  Defendants further admit that 

by April 3, 2020, ODOC had transferred two adults in custody from OSP to Coffee Creek.  To 

the extent that these paragraphs reference specific publications and reference materials, 

defendants admit that the contents of the publications speak for themselves, and defendants 

neither admit nor deny the accuracy of those publications.  Defendants deny the remainder of 

paragraphs 62 and 63. 

35. Defendants deny paragraph 64 of the complaint. 

36. Defendants admit paragraph 65 of the complaint. 

37. Defendants deny paragraph 66 of the complaint, including any subparts therein. 

38. With respect to paragraph 67 of the complaint, to the extent that this paragraph 

references specific publications and reference materials, defendants admit that the contents of the 

publications speak for themselves, and defendants neither admit nor deny the accuracy of those 

publications.   

39. Defendants deny paragraphs 68 and 69 of the complaint. 
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40. With respect to paragraph 70 of the complaint, defendants admit that on July 9, 

2020, AOC reviewed a plan to communicate with ODOC staff about mask requirements.  

Defendants deny the remainder of paragraph 70. 

41. Defendants deny paragraphs 71-75 of the complaint, including all subparts 

therein. 

42. Defendants admit paragraph 76 of the complaint. 

43. Defendants deny paragraphs 77 and78 of the complaint. 

44. Defendants deny paragraph 79 of the complaint. 

45. With respect to paragraphs 80-83 of the complaint, to the extent that these 

paragraphs reference specific publications and reference materials, defendants admit that the 

contents of the publications speak for themselves, and defendants neither admit nor deny the 

accuracy of those publications.  Furthermore, defendants deny that all information contained in 

those allegations is accurate at the present time, even if it was accurate at the time of publication.  

Defendants deny the remainder of paragraphs 80-83. 

46. Defendants deny paragraphs 84-87 of the complaint. 

47. Defendants admit paragraph 88 of the complaint. 

48. With respect to paragraph 89 of the complaint, defendants admit that, between 

May 2020 and January 2021, 42 adults in custody passed away and were positive for Covid-19 at 

or around the time of their deaths.  Defendants deny the remainder of paragraph 89. 

49. With respect to paragraph 90 of the complaint, defendants admit that Mr. Tristan 

was 58 years old at the time of death and that he is survived by 4 adult children.  Defendants 

deny the remainder of paragraph 90. 
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CAUSES OF ACTION 
Claim 1 

Violation of Eighth Amendment 
(42 U.S.C. § 1983) 

 
(All Plaintiffs Against Individual-Capacity Defendants) 

 
50. In response to paragraph 91 of the complaint, defendants incorporate their 

responses to the foregoing allegations as though set forth here in full. 

51. With respect to paragraph 92 of the complaint, defendants deny that they have 

been deliberately indifferent.  The remainder of paragraph 92 states legal conclusions to which 

no response is required. 

52. Defendants deny paragraphs 93-98 of the complaint, including any subparts 

therein. 

Claim 2 
Negligence 

(Damages Class Against All Defendants) 
 

53. With respect to paragraph 99 of the complaint, defendants incorporate their 

responses to the foregoing allegations as though set forth here in full. 

54. Paragraph 100 of the complaint states legal conclusions to which no response is 

required. 

55. Defendants deny paragraphs 101 and102 of the complaint, including any subparts 

therein. 

Claim 3 
Wrongful Death – ORS 30.020 

(Wrongful Death Class Against All Defendants) 
 

56. With respect to paragraph 103 of the complaint, defendants incorporate their 

responses to the foregoing allegations as though set forth here in full. 

57. Paragraph 104 of the complaint states legal conclusions for which no response is 

required. 

58. Defendants deny paragraph 105 of the complaint. 
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59. With respect to paragraph 106 of the complaint, defendants admit that Juan 

Tristan tested positive for Covid-19 and that he is deceased.  Defendants deny the remainder of 

paragraph 106. 

60. Defendants deny paragraph 107 of the complaint. 

AFFIRMATIVE DEFENSES 

FIRST AFFIRMATIVE DEFENSE 

(Failure to State a Claim) 

61. The complaint, in whole or in part, fails to state a claim upon which relief may be 

granted.  Plaintiffs have failed to allege facts sufficient to support the elements of their claims for 

relief. 
SECOND AFFIRMATIVE DEFENSE 

(Eleventh Amendment Immunity) 

62. To the extent that they are sued in their official capacity, defendants are immune 

from suit under the Eleventh Amendment to the Constitution of the United States. 

63. To the extent that plaintiffs seek retrospective injunctive relief against defendants 

in their official capacity, their claims are barred by the Eleventh Amendment. 

64. To the extent that plaintiffs’ section 1983 claim is brought against the State, it is 

barred by the Eleventh Amendment. 

65. Plaintiffs’ state law claims against the State are barred by the Eleventh 

Amendment. 

THIRD AFFIRMATIVE DEFENSE 

(PLRA Failure to Exhaust: § 1983 Claim) 

66. Defendants assert all provisions of the Prison Litigation Reform Act (“PLRA”) to 

plaintiffs’ claims, including the provisions regarding exhaustion of administrative remedies as set 

forth at 42 U.S.C. § 1997e. 

67. Each of the plaintiffs had available administrative remedies to address some or all 

of the conditions challenged in the complaint through ODOC’s administrative review process.  
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None of the plaintiffs completed the administrative review process prior to initiating this action.  

Therefore, plaintiffs’ claim under 42 U.S.C. § 1983 should be dismissed. 

FOURTH AFFIRMATIVE DEFENSE 

(PLRA Prisoner Release Order / Three-Judge Panel: § 1983 claim) 

68. Under 18 U.S.C. § 3626, a court may not enter a prisoner release order unless 

(1) a court has previously entered an order for less intrusive relief that has failed to remedy the 

deprivation of the federal right sought to be remedied through the prisoner release order; and 

(2) the defendants have had a reasonable amount of time to comply with the previous court 

orders.  Additionally, in a civil action in federal court regarding prison conditions, such as this 

action, a prisoner release order may be entered only by a three-judge court that makes certain 

specific findings by clear and convincing evidence, as set forth in statute.  None of these 

requirements have been or can be met.  Therefore, plaintiffs’ request for a prisoner release order 

under 42 U.S.C.§ 1983 and the PLRA must fail. 

FIFTH AFFIRMATIVE DEFENSE 

(PLRA – No Physical Injury: All Claims) 

69. Under 42 U.S.C. § 1997e(e), persons committed to correctional institutions may 

not bring an action in federal court for mental or emotional injury suffered while in custody 

without making a prior showing of physical injury. 

70. Some, or all, of the members of the Damages Class have not made a showing that 

they suffered a physical injury while in custody and are therefore barred from bringing an action 

in federal court for mental or emotional injury. 

SIXTH AFFIRMATIVE DEFENSE 

(Standing / Facts not Particularized to Individual Plaintiffs: All Claims) 

71. Plaintiffs lack standing to bring some or all of these claims.  The allegations of the 

complaint concern conditions in correctional institutions other than the ones in which each adult 

in custody is incarcerated.  Additionally, the complaint makes allegations regarding health 

conditions, vulnerabilities, and living situations that are not applicable to each and every 
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plaintiff.  Each plaintiff lacks standing to bring allegations or raise issues that do not apply to that 

plaintiff’s particular circumstances. 

SEVENTH AFFIRMATIVE DEFENSE 

(Standing: Failure to Seek Commutation or Early Release) 

72. Plaintiffs have failed to request commutation of their sentences from the 

Governor of Oregon.  Plaintiffs have also failed to seek early release from the Oregon Board of 

Parole and Post-Prison Supervision.  These failures, taken individually or together, deprive the 

plaintiffs of standing to seek release. 

EIGHTH AFFIRMATIVE DEFENSE 

(Heck v. Humphrey: 42 USC § 1983 Claim) 

73. Section 1983 claims cannot be brought to challenge the fact or duration of a 

prisoner’s sentence.  To the extent that this action seeks release from prison, and to the extent 

that those allegations implicate the invalidity of the conviction or sentence, those allegations fail 

to state a claim. 

NINTH AFFIRMATIVE DEFENSE 

(Apparent Authority Immunity: Negligence Claim) 

74. Defendants’ alleged acts or omissions were done under apparent authority of a 

law, resolution, rule, or regulation, and such actions or omissions were not done or omitted in 

bad faith or with malice.  Therefore, plaintiffs’ second and third claims are barred by apparent 

authority immunity. 

TENTH AFFIRMATIVE DEFENSE 

(Discretionary Immunity: Negligence Claim) 

75. The claim is based on defendants’ alleged performance of or the failure to 

exercise or perform a discretionary function or duty.  Therefore, plaintiffs’ second and third 

claims are barred by discretionary immunity. 
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ELEVENTH AFFIRMATIVE DEFENSE 

(Qualified Immunity: 42 USC § 1983 Claim) 

76. Defendants allege that, at all times relevant to plaintiffs’ complaint, defendants 

were acting in good faith and within their discretion pursuant to the laws and statutes of the State 

of Oregon and the United States, and defendants’ conduct did not violate a clearly established 

statutory or constitutional right of which a reasonable official would have knowledge. 

TWELFTH AFFIRMATIVE DEFENSE 

(Failure to Join a Party Under FRCP 19) 

77. Plaintiffs have failed to join parties that are necessary to provide the relief they 

seek. 

THIRTEENTH AFFIRMATIVE DEFENSE 

(Failure to Exhaust Administrative Remedies: All Claims) 

78. Plaintiffs’ claims are barred by the doctrine and statute requiring plaintiffs to first 

exhaust administrative remedies and plaintiffs have failed to do so, in whole or in part. 

FOURTEENTH AFFIRMATIVE DEFENSE 

(Jurisdiction Over the Subject Matter: Negligence Claim) 

79. Plaintiffs’ negligence claim against the State and/or defendants in their official 

capacity is barred for lack of subject-matter jurisdiction under the Eleventh Amendment of the 

United States Constitution and the Oregon Tort Claims Act.   

80. The Oregon Tort Claims Act requires that the State be substituted for the 

individual defendants. 

FIFTEENTH AFFIRMATIVE DEFENSE 

(Jurisdiction Over the Subject Matter: Wrongful Death Claim) 

81. Plaintiffs’ wrongful death claim against the State and/or defendants in their 

official capacity is barred for lack of subject-matter jurisdiction under the Eleventh Amendment 

of the United States Constitution and the Oregon Tort Claims Act. 
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SIXTEENTH AFFIRMATIVE DEFENSE 

(Oregon Tort Claims Act Limitations: Negligence Claim) 

82. Plaintiffs’ state law claim is subject to the Oregon Tort Claims Act and the 

procedures, limitations, and immunities contained in ORS 30.260 et seq., including but not 

limited to the requirement that separate and timely Tort Claims Notices be provided within 180 

days of the alleged actions on which each claim for relief is based, and the requirement that the 

timely giving of such Tort Claims Notices must be pleaded in the complaint.   

83. The state law claim is also subject to the Oregon Tort Claims Act’s limitations on 

damages. 

SEVENTEENTH AFFIRMATIVE DEFENSE 

(Oregon Tort Claims Act Limitations: Wrongful Death Claims) 

84. Plaintiffs’ state law claim is subject to the Oregon Tort Claims Act and the 

procedures, limitations, and immunities contained in ORS 30.260 et seq., including but not 

limited to the requirement that separate and timely Tort Claims Notices be provided within one 

year of the alleged actions on which each claim for relief is based, and the requirement that the 

timely giving of such Tort Claims Notices must be pleaded in the complaint.   

85. The state law claim is also subject to the Oregon Tort Claims Act’s limitations on 

damages. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

(PREP Act: All Claims) 

86. Defendants are immune from damages under State and Federal law under the 

Public Readiness and Emergency Preparedness Act (the “PREP Act”).  The PREP Act gives the 

Secretary of the Department of Health and Human Services (“Secretary”) the authority to “make 

a declaration, through publication in the Federal Register, recommending, under conditions as 

the Secretary may specify, the manufacture, testing, development, distribution, administration, or 

use of one or more covered countermeasures, and stating that [the PREP Act’s immunity 

provision] is in effect with respect to the activities so recommended.”  42 U.S.C. § 247d-
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6d(b)(1).  The Secretary issued such a declaration with respect to the ongoing Covid-19 

pandemic.  The PREP Act’s immunity provision provides that “a covered person shall be 

immune from suit and liability under Federal and State law with respect to all claims for loss 

caused by, arising out of, relating to, or resulting from the administration to or the use by an 

individual of a covered countermeasure[.]”  42 U.S.C. § 247d-6d(a)(1). 

87. Based on the PREP Act and the Secretary’s declaration, all defendants are 

immune from any claim for loss, including plaintiffs’ claims for damages, with respect to their 

administration of covered countermeasures.  This includes any claims arising out of defendants’ 

alleged use, misuse, improper administration of, or lack of use of vaccines, personal protective 

equipment, masks and face coverings, Covid-19 tests, or any other covered countermeasure 

alleged in plaintiffs’ complaint. 

NINETEENTH AFFIRMATIVE DEFENSE 

(Comparative Fault) 

88. Any loss or damage sustained by plaintiffs and members of the class is the result, 

in whole or in part, of their own choices, negligence, or fault. 

TWENTIETH AFFIRMATIVE DEFENSE 

(Failure to Mitigate) 

89. Plaintiffs and members of the class failed to take reasonable actions to prevent or 

minimize any injury that befell them. 

TWENTY-FIRST AFFIRMATIVE DEFENSE 

(Claim Preclusion) 

90. Some or all members of the class have previously litigated claims against one or 

more of the defendants, or persons in privity with them, based on the same factual transactions 

that are at issue here. 
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TWENTY-SECOND AFFIRMATIVE DEFENSE 

(Issue Preclusion) 

91. Some or all members of the class have previously litigated whether one or more 

of the defendants, or persons in privity with them, were deliberately indifferent, and had a full 

and fair opportunity to be heard on the issue.   

TWENTY-THIRD AFFIRMATIVE DEFENSE 

(In Pari Delicto) 

92. Plaintiffs’ claims are barred or abated substantially by the doctrine of in pari 

delicto.   

TWENTY-FOURTH AFFIRMATIVE DEFENSE 

(Unclean Hands) 

93. Plaintiffs’ claims are barred or abated substantially by the doctrine of unclean 

hands.   

TWENTY-FIFTH AFFIRMATIVE DEFENSE 

(No Damages) 

94. Plaintiffs’ claims, and the claims of some or all members of the class, fail in 

whole or in part to the extent that they have suffered no damages. 

TWENTY-SIXTH AFFIRMATIVE DEFENSE 

(Superseding Cause) 

95. Any harm that befell plaintiffs or other members of the class was caused by the 

unforeseeable conduct of third parties. 

TWENTY-SEVENTH AFFIRMATIVE DEFENSE 

(Fault of Others) 

96. Any loss, injury, damage, or detriment suffered or sustained by plaintiffs or 

members of the class was directly and proximately caused by the conduct, acts, or omissions of 

persons other than defendants, for which defendants are not responsible. 
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JURY TRIAL 

Defendants demand a trial by jury in this matter. 

PRAYER 

WHEREFORE, defendants respectfully request that this Court enter an order and 

judgment: 

1. For judgment in favor of defendants and against plaintiffs on all claims for relief; 

2. Dismissing all plaintiffs’ claims for relief; 

3. Dismissing all plaintiffs’ requests for attorney fees, costs, and disbursements; 

4. Awarding defendants their costs and disbursements; and 

5. Awarding defendants such other relief as the Court deems just and proper and to 

which defendants are entitled under the law. 

 DATED this 24th day of March, 2022. 
 
MARKOWITZ HERBOLD PC 
 
 
By: s/R. Kyle Busse 
 Kerry J. Shepherd, OSB #944343 

KerryShepherd@MarkowitzHerbold.com 
Molly K. Honoré, OSB #125250 
MollyHonore@MarkowitzHerbold.com 
Jermaine F. Brown, OSB #073415 
JermaineBrown@MarkowitzHerbold.com 
Special Assistant Attorneys General for 
Defendants 
 
R. Kyle Busse, OSB #070994 
KyleBusse@MarkowitzHerbold.com 
Of Attorneys for Defendants 
 
Tracy Ickes White, OSB #904127 
Tracy.I.White@doj.state.or.us 
DEPARTMENT OF JUSTICE 
1162 Court Street NE 
Salem, OR  97301-4096 
Telephone:  (503) 947-4700 
Fax:  (503) 947-4791 
Attorneys for Defendants 

MANE\1266410 
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