
IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

Case No.: 1:18-cv-00043 

   

RICARDO ROWLAND and 

KENNETH SPURLOCK, 

 

                    Plaintiffs, 

 

     v. 

  

MID-AMERICA APARTMENTS, LP 

d/b/a COLONIAL GRAND AT 

RESEARCH PARK and THE 

PRESERVE AT BRIER CREEK, 

 

                    Defendant. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

 

CONSENT MOTION FOR 

PRELIMINARY APPROVAL OF 

SETTLEMENT 

 

 

Plaintiffs Ricardo Rowland and Kenneth Spurlock (“Plaintiffs”), on behalf of 

themselves and all others similarly situated (the “Classes” as further defined below), 

and Mid-America Apartments, L.P. d/b/a Colonial Grand at Research Park and The 

Preserve at Brier Creek (“Defendant”) (collectively referred to as “the Parties”) have 

entered into a Settlement Agreement and Release which is attached hereto as Exhibit 

A. Plaintiffs now move for an Order certifying the Classes, appointing Class 

Counsel, approving the content, form, and manner of notice proposed to be sent to 

all members of the Classes, and scheduling a fairness hearing. Plaintiffs’ counsel has 

consulted with Defendant’s counsel regarding this motion, and Defendant does not 

oppose this Motion. 

For the reasons described in Plaintiffs’ memorandum of law in support of this 
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motion, Plaintiffs respectfully request that this Court grant the motion and enter the 

proposed Order on Preliminary Approval of Class Action Settlement, attached 

hereto as Exhibit B: 

1. Certifying the Collection Letter Class for the purpose of the proposed 

class action settlement; 

2. Certifying the Eviction Fee Class for the purpose of the proposed class 

action settlement; 

3. Appointing Class Counsel; 

4. Approving the content, form, and manner of notice proposed to be sent 

to all members of the Settlement Classes. 

 

Respectfully submitted, this 27th day of November, 2019.  

 

 
WHITFIELD BRYSON & MASON LLP   

 

/s/ Scott C. Harris   

Scott C. Harris 

N.C. Bar No.: 35328 

Patrick M. Wallace 

N.C Bar No.: 48138 

900 W. Morgan Street 

Raleigh, North Carolina 27603 

Telephone: (919) 600-5000 

Facsimile: (919) 600-5035 

scott@wbmllp.com     

pat@wbmllp.com 
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MAGINNIS LAW, PLLC 

 

Edward H. Maginnis 

N.C. State Bar No. 39317 

       Karl S. Gwaltney    

       N.C. State Bar No. 45118 

4801 Glenwood Avenue, Suite 310 

Raleigh, North Carolina 27612 

Telephone: 919-526-0450 

Fax: 919-882-8763 

emaginnis@maginnislaw.com 

kgwaltney@maginnislaw.com  

 

 

Attorneys for Plaintiffs Ricardo Rowland, 

Kenneth Spurlock and the putative classes 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

Case No.: 1:18-cv-00043 

   

RICARDO ROWLAND and 

KENNETH SPURLOCK, 

 

                    Plaintiffs, 

 

     v. 

  

MID-AMERICA APARTMENTS, LP 

d/b/a COLONIAL GRAND AT 

RESEARCH PARK and THE 

PRESERVE AT BRIER CREEK,  

                    Defendants. 

________________________________ 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

CERTIFICATE OF SERVICE  

 

I hereby certify that I electronically filed the foregoing document with the Clerk of 

Court using the CM/ECF system, which sent notification of the filing to all counsel of 

record including  the following: 

 

Mark P. Henriques 

mark.henriques@wbd-us.com 

 

Michael A. Ingersoll 

Mike.ingersoll@wbd-us.com 

 

Matthew F. Tilley 

Matthew.Tilley@wbd-us.com 

 

Debbie W. Harden 

Debbie.Harden@wbd-us.com 

 

 This the 27th day of November, 2019. 

        /s/ Scott C. Harris       

        Scott C. Harris 
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THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

DURHAM DIVISION 

CIVIL ACTION NO. 1:18-cv-00043-NCT-LPA 

 

RICARDO ROWLAND and KENNETH 

SPURLOCK, 

 

                        Plaintiffs, 

 

v. 

 

MID-AMERICA APARTMENTS, LP 

d/b/a Colonial Grand at Research Park, and 

The Preserve at Brier Creek, 

 

                       Defendant. 

 

  

 

 

 

SETTLEMENT AGREEMENT AND 

RELEASE 

   

 

This Settlement Agreement and Release is entered into by and among the following 

parties (the “Parties” or, individually, each a “Party”), by and through their respective counsel: 

Ricardo Rowland and Kenneth Spurlock (the “Named Plaintiffs” or “Class Representatives”), on 

behalf of themselves and the Settlement Classes (defined below) and Mid-America Apartments, 

L.P. d/b/a Colonial Grand at Research Park and The Preserve at Brier Creek (“Defendant”).  This 

Agreement (defined below) fully and finally compromises and settles any and all claims, cross-

claims, and counter-claims that were or could have been asserted by the Named Plaintiffs or the 

Settlement Classes in the lawsuit styled as Ricardo Rowland and Kenneth Spurlock v. Mid-

America Apartments, LP d/b/a Colonial Grand at Research Park and The Preserve at Brier 

Creek, Civil Action No. 1:18-cv-00043-NCT-LPA (the “Litigation”). 

WHEREAS, on December 18, 2017,  Ricardo Rowland filed a class action petition in the 

General Court of Justice, Superior Court Division, County of Durham, North Carolina, alleging 

that Defendant violated Section 42-46 of the North Carolina Residential Rental Agreements Act 
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(“NCRRAA”); the North Carolina Debt Collection Act, N.C.G.S. §§ 75-50 et seq. (the 

“NCDCA”); the North Carolina common law of contracts; the North Carolina Unfair and 

Deceptive Trade Practices Act, N.C.G.S. §§ 75-1.1, et seq. (“UDTPA”); and the Uniform 

Declaratory Judgment Act, N.C.G.S. §§ 1-253 et seq. (the “Uniform Declaratory Judgment Act”) 

on the basis that Defendant allegedly engaged in unfair debt collection in its attempts to collect 

upon court costs, fees, penalties, and other improper charges; 

WHEREAS, on January 22, 2018, Defendant filed a Notice of Removal from the General 

Court of Justice, Superior Court Division, County of Durham, North Carolina, and the Litigation 

was then removed to the United States District Court of the Middle District of North Carolina, 

Durham Division (the “Court”);   

WHEREAS, on October 25, 2018, Mr. Rowland filed a Motion to Amend his Complaint 

to include Bryan Hester and Kenneth Spurlock as additional Class Representatives but otherwise 

included the same allegations as the original complaint filed on December 18, 2017; 

WHEREAS, on June 25, 2019, Defendant consented to the filing of Plaintiffs’ Amended 

Complaint, which was filed that same day, adding Kenneth Spurlock as an additional Named 

Plaintiff;   

WHEREAS, the Named Plaintiffs allege that they and other, allegedly, similarly situated 

individuals are entitled to compensatory damages, punitive damages, statutory penalties, 

damages calculated pursuant to N.C.G.S. § 75-8, treble damages from an alleged violation of 

N.C.G.S. § 42-46 in accordance with N.C.G.S § 75-1.1, and attorneys’ fees and costs pursuant to 

N.C.G.S. § 75-16.1; 

WHEREAS, on September 27, 2019, the Parties conducted a mediation session with 

Donald Beskind, Esq., a respected attorney and mediator, and through arm’s-length negotiations 
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reached an agreement in principle to resolve the Litigation contingent upon the negotiation and 

execution by the Parties of a final agreement approved by the Court; 

WHEREAS, for settlement purposes only, the Named Plaintiffs will request that the 

Court certify the Settlement Classes and appoint the Named Plaintiffs as Class Representatives 

and their attorneys, Scott C. Harris, Patrick M. Wallace, Karl S. Gwaltney and Edward H. 

Maginnis, as Class Counsel (defined below) in the Litigation; 

WHEREAS, based on discovery and the experience of Class Counsel, the Class 

Representatives and Class Counsel have concluded that the terms and conditions of this 

Agreement are fair, reasonable, and adequate to the Settlement Classes and in the best interests 

of the Settlement Classes; 

WHEREAS, the Named Plaintiffs, on behalf of themselves and as the representatives of 

the Settlement Classes, and Defendant desire to resolve the disputes between them; 

WHEREAS, the Named Plaintiffs, on behalf of themselves and as the representatives of 

the Settlement Classes, and Defendant will execute this Agreement solely to compromise and 

settle protracted, complicated, and expensive litigation; and 

WHEREAS, Defendant vigorously denies any and all liability or wrongdoing to the 

Named Plaintiffs and to the Settlement Classes, but whereas Defendant has nonetheless 

concluded that further conduct of the Litigation would be protracted and expensive, and has 

taken into account the uncertainty and risks inherent in this Litigation, and has determined that it 

is desirable that the Litigation be fully, completely, and finally settled in the manner and upon 

the terms set forth herein. 

NOW, THEREFORE, in exchange for the mutual covenants and promises contained 

herein and other good and valuable consideration, the receipt and sufficiency of which are 
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hereby acknowledged, the Parties and their respective counsel agree that the Litigation shall be 

settled, compromised, and dismissed with prejudice on the terms and conditions set forth in this 

Agreement, and without costs (except as provided herein), subject to Court approval of this 

Agreement after a hearing and upon finding that it is a fair, reasonable, and adequate settlement. 

I. DEFINITIONS 

As used in this Agreement, the following terms have the meanings set forth below.  

Terms used in the singular shall include the plural and vice versa. 

“Agreement” means this Settlement Agreement resolving the Litigation and all 

attachments and exhibits, which the Parties understand and agree set forth all of the terms and 

conditions of the settlement between them, and which is subject to Court approval.  It is 

understood and agreed that Defendant’s obligations for payment under this Agreement are 

conditioned on, among other things, Final Approval (defined below) of the Agreement by the 

Court. 

“Claim Form” means the Claim Form in substantially the form attached hereto as 

Exhibit A, which permits a member of the Settlement Classes to submit a claim and, upon 

approval of the Claim Form by the Settlement Administrator (defined below), receive a 

distribution from the Settlement Fund (defined below). 

“Claim Form Processing Period” shall mean the period of time ending one hundred 

twenty (120) days after the date on which the Class Notice (defined below) is issued in 

accordance with the terms of this Agreement. 

“Class Counsel” means Scott C. Harris and Patrick M. Wallace of Whitfield Bryson & 

Mason LLP, 900 W. Morgan Street, Raleigh, NC 27603, and Edward H. Maginnis and Karl S. 

Gwaltney of Maginnis Law, PLLC, 4801 Glenwood Ave #310, Raleigh, NC  27612. 
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“Class Notice” means the notice in substantially the form attached hereto as Exhibit B. 

“Class Period” means the period of time between December 18, 2013 and June 25, 2018. 

“Class Released Claims” means any and all suits, claims, assertions, allegations, 

controversies, proceedings, losses, damages, injuries, attorneys’ fees, costs, expenses, debts, 

judgments, remedies, demands, rights, liabilities and causes of action which are related to the 

subject matter of the Litigation, including, without limitation, any claim by a member of the 

Settlement Classes arising under, or in any way related to, the NCRRAA, the NCDCA, the 

UDTPA, the North Carolina common law of contracts, the Uniform Declaratory Judgment Act, 

breach of contract and unjust enrichment, claims for actual or statutory damages, statutory 

breaches, punitive damages that were asserted or could have been asserted, interest, attorneys’ 

fees, costs, expenses, restitution, or equitable relief, compensatory damages, punitive damages, 

statutory penalties, damages calculated pursuant to N.C.G.S. § 75-8, treble damages under 

N.C.G.S § 75-1.1, and/or attorneys’ fees and costs pursuant to N.C.G.S. § 75-16.1.  

“Collection Letter” means a written communication from Defendant or its affiliates either 

threatening to charge Eviction Fees (defined below) or claiming that such Eviction Fees were 

then owed. 

“Collection Letter Class” means all natural persons who, during the Class Period, resided 

in any of Defendant’s Properties (defined below) and were sent a Collection Letter. 

“Complaint” means the document titled “Amended Complaint” that is currently pending 

in the Court entitled Rowland et al. v. Mid-America Apartments, L.P.; assigned the docket 

number 1:18-cv-00043. 

“Counsel for Defendant” means Mark P. Henriques, Womble Bond Dickinson (US) LLP, 

One Wells Fargo Center, Suite 3500, 301 South College Street, Charlotte, NC  28202-6037. 
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“Defendant’s Properties” means any apartment community located in the State of North 

Carolina owned and/or managed, directly or indirectly, by Defendant at any point in time during 

the Class Period.  

 “Effective Date” means the date on which the Order of Final Approval (defined below) 

becomes Final (defined below). 

 “Eviction Fees” means the amount of attorneys’ fees, process service costs and/or court 

costs incurred by Defendant in connection with the filing of an action for summary ejectment, 

eviction or other similar possessory claim against a resident of one of Defendant’s Properties 

related to their tenancy with Defendant during the Class Period. 

“Eviction Fee Class” means all natural persons who, during the Class Period: (a) resided 

in any of Defendant’s Properties; (b) were charged Eviction Fees by Defendant or its affiliates; 

and (c) actually paid such Eviction Fees. 

 “Fairness Hearing” means a hearing set by the Court for the purpose of: (i) determining 

the fairness, adequacy and reasonableness of this Agreement pursuant to Federal Rule of Civil 

Procedures 23; and (ii) entering the Order of Final Approval. 

“Final” or “Finally Approved” or “Final Approval” of this Agreement means the later of 

the date by which (i) time has run for any appeals from the Order of Final Approval or (ii) any 

such appeals have been resolved in favor of approving, or affirming the approval of, this 

Agreement. 

“MAA Releasees” means Mid-America Apartments, L.P., and each of its affiliates, 

parents, subsidiaries, predecessors, successors, and assigns, as well as each of those entities’ past 

or present owners, investors, directors, officers, employees, partners, members, principals, 

agents, underwriters, insurers, co-insurers, re-insurers, indemnitors, shareholders, attorneys, 
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accountants or auditors, banks or investment banks, associates, personal or legal representatives, 

consultants, vendors, contractors, volunteers, performers, co-marketers, licensors, 

concessionaires, franchisors, and assigns.  

“Notice Period” means the period running from the date the Settlement Administrator 

commences the Notice Plan (defined below) until such time the Notice Plan is complete.  

“Notice Plan” means the plan for dissemination of the notice of this Settlement 

Agreement as set forth in the in the Declaration of the Settlement Administrator attached as 

Exhibit C. The Notice Plan must commence on or before fifteen (15) days after the entry of the 

Preliminary Approval Order and should be substantially completed no later than forty-five (45) 

days after the entry of Preliminary Approval Order. 

“Opt-Out Deadline” shall have the same meaning as set forth in the Preliminary Approval 

Order (defined below) issued by the Court. 

“Order of Final Approval” means an order in substantially the form attached hereto as 

Exhibit D, to be entered and filed by the Court granting final approval to the settlement and this 

Agreement, and ruling on Class Counsel’s application for reasonable attorneys’ fees and 

expenses, and the Service Award (defined below) for the Class Representatives, and dismissing 

with prejudice the Class Released Claims, and all the claims of the Named Plaintiffs and 

members of the Settlement Classes who do not opt-out as provided by this Agreement. 

“Preliminary Approval Order” means an order in substantially the form attached hereto as 

Exhibit E, to be entered and filed by the Court preliminarily certifying the Settlement Classes for 

settlement purposes only and granting preliminary approval to the settlement reflected in this 

Agreement. 
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“Remaining Amount” means the amount of the Settlement Fund remaining after 

administration expenses, any Court-approved Service Award, and any Court-approved attorney 

fees and expenses have been paid. 

“Request for Exclusion” means the written request that a member of the Settlement 

Classes is required to timely submit in order to opt-out of the Settlement Classes and this 

Agreement. 

“Service Award” shall be the sum paid to Named Plaintiffs Ricardo Rowland and 

Kenneth Spurlock as remuneration for their roles as Class Representatives for the Settlement 

Classes. Class counsel shall seek, and MAALP shall not object to, Service Awards to the Named 

Plaintiffs of $3,500.00 each, for a total of $7,000.00, which shall be paid from the Settlement 

Fund. 

“Settlement Administrator” means Angeion Group, the third-party settlement 

administrator agreed upon by the Parties that shall be responsible for administrative tasks related 

to the settlement, including, without limitation: (a) arranging for distribution of the Class Notice 

to members of the Settlement Classes; (b) making any other mailings to members of the 

Settlement Classes required under the terms of this Agreement; (c) answering any inquiries from 

members of the Settlement Classes and/or forwarding such inquiries to Class Counsel or their 

designee as appropriate; (d) distributing payments to members of the Settlement Classes; and 

(e) otherwise assisting with implementation and administration of the terms of this Agreement. 

 “Settlement Classes” means each member of the Collection Letter Class and each 

member of the Eviction Fee Class; provided; however, that the Settlement Classes do not include 

(a) the MAA Releasees and any of their respective officers, directors, and employees; (b) any 

person who filed, before Final Approval, any bankruptcy proceeding; (c) any individuals who 
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properly opt-out of the Settlement Classes pursuant to the procedures described herein; (d) the 

district judge presiding over this case and the judges of the United States Court of Appeals for 

the Fourth Circuit; (e) the spouses of those in category (d); (f) any person within the third degree 

of relationship of those individuals in categories (d) or (e); and (g) the spouses of those 

individuals within category (f). 

“Settlement Fund” means the amount of $1,100,000 to be paid by Defendant to the 

Settlement Administrator for the benefit of the Settlement Classes for settlement of the Litigation 

and all Class Released Claims pursuant to this Agreement, which includes: (1) the Service 

Award to the Named Plaintiffs that the Court approves; (2) the reasonable attorneys’ fees, costs, 

and expenses to Class Counsel that the Court approves; (3) the fees and expenses of the 

Settlement Administrator, including without limitation, the cost of the Class Notice; (4) the 

benefits available under Section II.C.1 and Section II.C.2.  

“Settlement Website” means the website described in Section III.C of this Agreement. 

II. THE SETTLEMENT TERMS 

A. Certification of Settlement Classes and Conditional Nature of Agreement 

 

For settlement purposes only, Defendant conditionally agrees not to oppose the Named 

Plaintiffs’ motion to certify the Settlement Classes. Defendant’s conditional agreement is 

contingent upon each and all of the following: (a) the execution of this Agreement by the Parties; 

(b) the entry of the Preliminary Approval Order; (c) the entry of an Order of Final Approval; and 

(d) the Order of Final Approval becoming Final.  Except as provided below, if this Agreement, 

for any reason, is not Finally Approved or is otherwise terminated, it shall be null and void, it 

shall be of no force or effect whatsoever, it shall not be referred to or utilized for any purpose 

whatsoever, and the negotiation, terms and entry of the Agreement shall remain subject to the 
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Local Rules of the United States District Court for the Middle District of North Carolina, the 

Federal Rules of Civil Procedure, the provisions of Federal Rule of Evidence 408, and any 

applicable state law or rule of civil procedure or evidence. 

Defendant denies all of the claims as to liability, damages, losses, penalties, interest, fees, 

restitution, and all other forms of relief as well as the class action allegations asserted in the 

Litigation.  Defendant has agreed to settle this Litigation through this Agreement, but to the 

extent this Agreement is deemed void or Final Approval does not occur, Defendant does not 

waive, but rather expressly reserves, all rights to challenge all such claims and allegations in the 

Litigation upon all procedural and factual grounds, including without limitation the ability to 

challenge class action treatment on any grounds or assert any and all defenses or privileges.  The 

Class Representatives and Class Counsel agree that Defendant retains and reserves all of these 

rights and the Class Representatives and Class Counsel agree not to take a position to the 

contrary. 

B. The Settlement Fund 

In full and final settlement of the Class Released Claims, Defendant shall establish the 

Settlement Fund to settle the Litigation in full.  This Settlement Fund shall constitute an “all-in” 

number that reflects Defendant’s total obligation with regard to this Litigation, including, 

without limitation: (i) all claims, monetary benefits, or payments to the Settlement Classes; 

(ii) all fees and costs of Class Counsel as ordered by the Court; (iii) any Service Awards to the 

Named Plaintiffs as ordered by the Court; and (iv) all costs associated with the provision of 

notice to the Settlement Classes or administration of the settlement; and (v) taxes.  Under no 

circumstances will Defendant be required to pay anything more than the Settlement Fund in 

connection with this settlement.  Each member of the Settlement Classes shall look solely to the 
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Settlement Fund for settlement and satisfaction of all Class Released Claims as provided in this 

Agreement. 

Within seven (7) days after the entry of the Preliminary Approval Order, Defendant will 

advance to the Settlement Administrator $45,000 in order to send the Class Notice in accordance 

with the terms and conditions of this Agreement, and facilitate administration of the settlement.  

This amount shall come from, and reduce, the Settlement Fund. 

Within twenty-one (21) days after the Effective Date, Defendant shall pay the difference 

between $1,100,000 and any amounts previously advanced to the Settlement Administrator.  

Defendant shall have no further payment obligations to the Named Plaintiffs or members of the 

Settlement Classes, or to Class Counsel, or the Settlement Administrator, upon payment of the 

Settlement Fund to the Settlement Administrator.  

C. Determination of Distributions to the Settlement Classes 

The Remaining Amount shall be payable to the members of the Settlement Classes 

accordingly:  

1. Collection Letter Class 

Members of the Collection Letter Class shall receive benefits on a claims-made basis. 

Each member of the Collection Letter Class who submits a valid and timely Claim Form during 

the Claim Form Processing Period is eligible to receive $25.00 for each Collection Letter 

received by such member of the Collection Letter Class, with a maximum of $75.00.  By way of 

example, a member of the Collection Letter Class who received two Collection Letters from 

Defendant shall be eligible to claim $50.00.  Each member of the Collection Letter Class who 

makes a claim for benefits under this section must swear, under penalty of perjury, to receiving a 

Collection Letter, and state the month and year of each Collection Letter received.   
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The Collection Letter Class shall be allotted a total from the Remaining Amount not to 

exceed $200,000.00.  In the event that the total number of claims for the Collection Letter Class 

exceeds $200,000.00, each claim shall be reduced pro rata.  Any amounts unclaimed from the 

$200,000.00 allotted to the Collection Letter Class shall be allocated to the Eviction Fee Class. 

2. Eviction Fee Class 

Members of the Eviction Fee Class shall receive benefits on a claims-made basis. Each 

member of the Eviction Fee Class who submits a valid and timely Claim Form during the Claim 

Form Processing Period is eligible to receive a total of $800, subject to pro rata reduction if 

oversubscribed. Any amounts unclaimed from the $200,000 allotted to the Collection Letter 

Class shall be allotted to the Eviction Fee Class.  Any amounts unclaimed for the Eviction Fee 

Class shall be allocated to the cy pres recipient as ordered by the Court and pursuant to Section 

II.D of this Agreement.  

3. Members of the Eviction Fee Class Who Shared a Single Unit 

The monetary benefits available to members of the Eviction Fee Class described in 

Section II.C.2 above are available on a per-unit basis. In the event that more than one member of 

the Eviction Fee Class files a Claim Form for benefits under Section II.C.2 above for the same 

unit, the Settlement Administrator shall consult the spreadsheet provided by Defendant listing 

those tenants and roommates who were charged Eviction Fees during the Class Period. If the 

Settlement Administrator determines that Eviction Fee Class Members filed Claim Forms and 

were roommates, the benefits available to each Eviction Fee Class Member shall be in 

accordance with the number of claimants who filed a Claim Form for the same unit. For 

example, if two members of the Eviction Fee Class were roommates at the same unit owned or 

Case 1:18-cv-00043-NCT-LPA   Document 74-1   Filed 11/27/19   Page 12 of 88



 

13 
 

managed by Defendant during the Class Period and both filed claims, the two members of the 

Settlement Classes shall be eligible for one-half of the benefits listed in Section II.C.2.  

D. Making of Distributions 

Within forty (40) days after the Effective Date, the Settlement Administrator shall: 

(i) determine the members of the Settlement Classes eligible to receive a distribution from the 

Settlement Fund; and (ii) pay by check, PayPal or electronic transfer such eligible member of the 

Settlement Classes an amount determined by the Settlement Administrator to be due to such 

eligible member of the Settlement Classes pursuant to this Agreement. The Settlement 

Administrator will perform skip tracing and re-mailing, as reasonably necessary. Checks will be 

valid for 180 days from the date on the check. The amounts of any checks that are returned as 

undeliverable or that remain uncashed more than 180 days after the date on the check shall be 

provided cy pres to Legal Aid of North Carolina, subject to Court approval.  The Parties agree 

that all members of the Settlement Classes waive and abandon any ownership interest in any 

undeliverable, returned, uncashed, or non-negotiated checks and further agree that no obligation 

has been generated or proven with respect to such undeliverable, returned, uncashed, or non-

negotiated checks. 

E. Motions to Set Aside Judgments 

In addition to the monetary benefits identified in Section II.C of this Agreement, any 

member of the Settlement Classes against whom a judgment for possession at one of Defendant’s 

Properties was obtained by Defendant or its affiliates during the Class Period is eligible to file 

with the appropriate court a Consent Motion to Set Aside Judgment for Possession Pursuant to 

Rule 60(b)(5) and Stipulation of Dismissal, in substantially the form attached hereto as Exhibit F 

(the “Consent Motion”). Settlement Class Members shall have the sole obligation to fill out and 
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file the Consent Motion.  Defendant will not object to the filing of a Consent Motion by a 

member of the Settlement Classes. In order to qualify for this benefit, Settlement Class members 

must file a valid and timely claim.   

F. Reversion to Defendant if Final Approval Does Not Occur or Is Voided 

In the event the Agreement is not Finally Approved or is cancelled or terminated or 

otherwise becomes null and void for any reason, the remainder of the Settlement Fund, net of 

actual costs incurred for distribution of the Class Notice shall revert back to Defendant. 

G. Attorneys’ Fees  

To the extent that the Court orders an award of attorneys’ fees and expenses to Class 

Counsel, such award will be paid from the Settlement Fund by the Settlement Administrator 

within twenty-one (21) days after the Effective Date.  Defendant will not object to Class 

Counsel’s request for an award of attorneys’ fees not to exceed thirty-three percent (33%) of the 

Settlement Fund, and Defendant will not object to Class Counsel’s request for reimbursement of 

costs and expenses incurred during the litigation. Both Class Counsel’s awarded attorneys’ fees, 

costs, and expenses shall be paid solely from the Settlement Fund. Whatever amount is 

ultimately approved by the Court shall be Class Counsel’s total recovery for attorneys’ fees, 

costs, and expenses of any kind (including, but not limited to, mediation fees, travel, filing fees, 

court reporter, in videographer expenses, expert fees and costs, and document review and 

production costs). 

Class Counsel shall be solely responsible for allocating attorneys’ fees, costs, and 

expenses that are awarded by the Court among Class Counsel, and Defendant shall have no 

responsibility, role, or liability in connection with such allocation or for any additional payments.  
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H. Motion for Preliminary Approval 

As soon as practicable after the Parties execute this Agreement but in no event later than 

thirty (30) days after the Parties execute this Agreement, and concurrent with submission of this 

Agreement for the Court’s consideration, Class Counsel shall submit to the Court a motion for 

preliminary approval of this Agreement.  

III. SETTLEMENT ADMINISTRATION 

A. Settlement Administrator 

The Settlement Administrator may appoint as many settlement administration officers, 

experts, and/or advisors as are necessary to carry out the duties of the Settlement Administrator 

expeditiously. The cost of notices and administration shall be paid from the Settlement Fund. 

The Settlement Administrator procedures shall be subject to Court approval and under the 

continuing jurisdiction of the Court. The Settlement Administrator shall be responsible for 

disseminating information to members of the Settlement Classes concerning settlement 

procedures. In addition, the Settlement Administrator shall assist the Court in processing and 

tabulating opt-out requests, shall receive all opt-out forms and documentation, shall process and 

pay members of the Settlement Classes as provided in this Agreement and any applicable orders 

of the Court, and shall operate under the continuing supervision of the Court. 

B. Class Notice 

The Parties agree that for notice purposes, the Settlement Administrator shall use the 

spreadsheet provided by Defendant listing those tenants and roommates who (i) were charged 

late fees during the Class Period to determine the potential members of the Collection Letter 

Class and (ii) were charged Eviction Fees during the Class Period to determine the members of 

the Eviction Fee Class.  Within five (5) days after signing this Agreement, Class Counsel shall 

Case 1:18-cv-00043-NCT-LPA   Document 74-1   Filed 11/27/19   Page 15 of 88



 

16 
 

provide the Settlement Administrator with all address and e-mail information previously 

provided to Class Counsel by Defendant for members of the Settlement Classes. 

At the commencement of the Notice Period, the Settlement Administrator shall execute 

the Notice Plan by either (i) mail, by first class mail, a copy of the Claim Notice to every 

potential member of the Settlement Classes for whom there is address information, or (ii) email a 

copy of the Claim Notice to every potential member of the Settlement Classes for whom an e-

mail address is available.  

For each Class Notice returned to the Settlement Administrator without forwarding 

addresses, the Settlement Administrator will use publicly available databases as practicable to 

update addresses for the members of the Settlement Classes and will cause the Class Notice to be 

re-mailed to such members of the Settlement Classes who can be located.   

C. Settlement Website 

Within fifteen (15) days after entry of the Preliminary Approval Order, the Settlement 

Administrator will cause a Settlement Website to become active at the following URL, or such 

other URL as agreed to by Defendant: www.NCEvictionFeeMAALP.com. The Settlement 

Website shall include hyperlinks to allow access to the Complaint, this Agreement, the Class 

Notice, the Claim Form, and the Preliminary Approval Order.  The Settlement Website will also 

contain plain-language Frequently Asked Questions. 

As soon as reasonably practicable, any of the following documents being filed, the 

Settlement Website will also be updated to include copies of: (i) the Named Plaintiffs’ Motion 

for Attorney Fees and Costs; (ii) the Named Plaintiffs’ Motion for Service Awards; (iii) the 

Motion for Final Settlement Approval and all exhibits submitted in support thereof; and (iv) any 

further material orders issued by the Court, including the Order of Final Approval.  This 

Case 1:18-cv-00043-NCT-LPA   Document 74-1   Filed 11/27/19   Page 16 of 88



 

17 
 

information shall remain on the Settlement Website until the date that is 30 days after the void 

date of the members of the Settlement Classes checks.  The Settlement Website shall not contain 

any direct hyperlinks to Class Counsel’s websites.  If the Settlement Administrator is unable to 

host the Settlement Website as specified in this Section III.C, the Settlement Administrator shall 

instead host the Settlement Website described above at a different URL, subject to Defendant’s 

approval.    

D. Opt-Out 

The Class Notice and the Settlement Website shall provide a procedure whereby 

members of the Settlement Classes may exclude themselves, or “opt-out,” from the Settlement 

Classes by mailing a Request for Exclusion. On or before the Opt-Out Deadline, but no more 

than sixty (60) days after the initial mailing or emailing date of the Class Notice, each member of 

the Settlement Classes who elects to opt-out of the settlement must send, by first-class U.S. mail, 

written notice addressed to Class Counsel and Counsel for Defendant indicating his or her name 

and address and stating that he or she desires to opt-out of the settlement or otherwise does not 

want to participate in the settlement.  Any member of the Settlement Classes who does not 

validly and timely (as measured by the postmark date on that individual’s written request) submit 

a Request for Exclusion shall be a member of the Settlement Classes and shall be bound by the 

terms of this Agreement and by any orders of the Court regarding the settlement or the 

Settlement Classes regardless of whether such member of the Settlement Classes submits a 

Claim Form or receives a distribution from the Settlement Fund.  In no event shall members of 

the Settlement Classes who purport to opt-out of the settlement as a group, aggregate, collective, 

or class involving more than one member of the Settlement Classes be considered a successful 

opt-out.  
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E. Objections 

The Class Notice shall also provide a procedure for members of the Settlement Classes to 

object to the settlement set forth herein and any of its terms.  Any member of the Settlement 

Classes who wishes to object to the settlement must file a timely written statement of objection 

with the Clerk of Court, and mail a copy of that objection with the requisite postage to Class 

Counsel and Counsel for Defendant no later than the objections deadline set by the Court and set 

forth in the Class Notice.  The notice of objection must state the case name and number; the basis 

for, and an explanation of, the objection; the name, address, telephone number, and email 

address of the member of the Settlement Classes making the objection; and a statement of 

whether the member of the Settlement Classes intends to appear at the Fairness Hearing, either 

with or without counsel. A Settlement Class member who otherwise wishes to speak at the 

Fairness Hearing shall submit a notice of intent to appear to the Court that includes the name, 

address, and telephone number of the person that will appear on behalf the Settlement Class 

member fourteen (14) days before the Fairness Hearing. The filing of an objection allows Class 

Counsel the option to take the deposition of the objecting individual consistent with the Federal 

Rules of Civil Procedure at an agreed-upon location, and to seek any documentary evidence or 

other tangible things that are relevant to the objection. Failure by such individual to make 

himself or herself available for a deposition or to comply with expedited discovery requests may 

result in the Court striking such individual’s objection and otherwise denying such individual the 

opportunity to make an objection or be further heard. The Parties reserve the right to ask the 

Court to tax the costs of any such discovery to the objecting member of a Settlement Class or 

such individual’s separate counsel should the Court determine that the objection is frivolous or is 

made for an improper purpose.  
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In addition, any objection must be personally signed by the member of the Settlement 

Classes or, if represented by counsel, then by counsel.  If the objection is made through an 

attorney, the written objection must also include: (1) the identity and number of the members of 

the Settlement Classes represented by objector’s counsel; and (2) the number of such represented 

members of the Settlement Classes who have opted out of the settlement contemplated by this 

Agreement.  Any member of the Settlement Classes who fails to make objections in the manner 

specified above shall be deemed to have waived any objections and shall be foreclosed from 

making any objections, whether by appeal or otherwise, to the settlement.  No member of the 

Settlement Classes shall be entitled to contest in any way the approval of the terms and 

conditions of this Agreement or the Order of Final Approval except by filing and serving written 

objections in accordance with the provisions of this Settlement Agreement.   

Any member of the Settlement Classes who fails to object in the manner prescribed shall 

be deemed to have waived and shall be foreclosed forever from raising any objections to the 

settlement.   

F. Non-Approval of Agreement 

This Agreement is conditioned on Final Approval without material modification by the 

Court.  In the event that the Agreement is not so approved, the Parties shall return to the status 

quo ante prior to the execution of this Agreement, as if no Agreement had been negotiated or 

entered into.  Moreover, the Parties shall be deemed to have preserved all of their rights or 

defenses as of the date of this Agreement, and shall not be deemed to have waived any 

substantive or procedural rights of any kind that they may have as to each other or any member 

of the proposed Settlement Classes.  In the event that this Agreement is approved without 

material modification by the Court, but is later reversed or vacated on appeal and such reversal 
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or vacation would require material modifications to this Agreement, each of the Parties shall 

have a right to withdraw from this Agreement and return to the status quo ante as of the date of 

this Agreement, for all litigation purposes, as if no Agreement had been negotiated or entered 

into, and shall not be deemed to have waived any substantive or procedural rights of any kind 

that they may have as to each other or any member of the proposed Settlement Classes.  

G. Defendant’s Rights to Terminate Agreement 

Defendant’s willingness to settle this Litigation on a class-wide basis and to agree not to 

oppose the certification of the Settlement Classes is dependent upon achieving finality in this 

Litigation, and the desire to avoid further expense in this Litigation.  Consequently, Defendant 

shall have the right in its sole discretion to terminate this Agreement, declare it null and void, 

and have no further obligations under this Agreement to the Named Plaintiffs, members of the 

Settlement Classes, or Class Counsel if any of the following conditions subsequently occurs:  

(a) the Court fails or declines to grant preliminary approval pursuant to the terms of the 

Preliminary Approval Order; (b) more than fifty (50) members of the Settlement Classes timely 

submit to the Settlement Administrator a Request for Exclusion electing to opt-out of the 

settlement in accordance with the terms and conditions of this Agreement; (c) the Court 

materially modifies the terms of the Class Released Claims; (d) the Effective Date does not 

occur, unless such failure to occur is attributable to Defendant; or (e) either of the Named 

Plaintiffs submits a Request for Exclusion to the Settlement Administrator opting out of the 

Settlement Classes.   

H. Fairness Hearing and Final Approval 

The Parties will petition the Court to hold a final Fairness Hearing and to enter the Order 

of Final Approval.  The Parties agree to cooperate in scheduling the Fairness Hearing so that it 
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shall be held as soon as practicable, but in any event no earlier than 100 days from the date of the 

Court entering the Preliminary Approval Order. 

Prior to the Fairness Hearing, on the date set by the Court, the Named Plaintiffs, through 

Class Counsel, shall submit a motion for final approval by the Court of the settlement 

contemplated by this Agreement and the entry of an Order of Final Approval that: 

 Finds the settlement contemplated by this Agreement and its terms to be fair, reasonable 

and adequate within the meaning of Rule 23(e) of the Federal Rules of Civil Procedure 

and directing its consummation pursuant to its terms; 

 Finds that the notice given constitutes due, adequate, and sufficient notice, and meets the 

requirements of due process and any applicable laws; 

 Provides for Service Awards from the Settlement Fund to the Named Plaintiffs in 

addition to whatever monies they shall receive from the Settlement Fund pursuant to the 

Court-approved plan of allocation; 

 Provides for payment of attorneys’ fees and expenses from the Settlement Fund;  

 Sets forth the method for allocating the Settlement Fund and the Remaining Amount; 

 Directs that the Litigation be dismissed with prejudice as against Defendant without costs 

to the Parties; 

 Approves the release of claims specified herein as binding and effective as to all 

members of the Settlement Classes and permanently bars and enjoins all members of the 

Settlement Classes from asserting any Class Released Claims; 

 Reserves exclusive and continuing jurisdiction over the settlement, including the 

Settlement Fund and the administration, enforcement, consummation, and interpretation 

of this Agreement; and 
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 Directs that the Order of Final Approval be entered as between the Parties in the 

Litigation. 

If so required by the Court in connection with the Final Approval of the settlement, the 

Parties agree to accept non-material or procedural changes to this Agreement. However, the 

Parties are not obligated to accept any changes to the amount of the Settlement Fund or any other 

substantive change to this Agreement or their respective obligations hereunder.  

I. Retention of Records 

The Settlement Administrator shall retain all records relating to payment of claims under 

this Agreement for a period of five (5) years from the Effective Date. The confidentiality of 

those records shall be maintained in accordance with the Preliminary Approval Order.  

IV. EXCLUSIVE REMEDY/DISMISSAL OF CLAIMS/JURISDICTION 

A. Exclusive Remedy 

This Agreement shall be the exclusive remedy for any and all Class Released Claims, any 

claims arising out of the subject matter of this Agreement, and any complaints or claims by the 

Settlement Classes or any member of the Settlement Classes against any or all of the MAA 

Releasees in any way related to the Class Released Claims.  No MAA Releasee shall be subject 

to liability or expense of any kind to the Settlement Classes or any member of any Settlement 

Class related to the Class Released Claims except as provided in this Agreement.  This 

Agreement shall be binding upon, and inure to the benefit of, the Parties’ successors and assigns. 

B. Dismissal of Claims 

The Parties agree that upon the Effective Date of this Agreement, the Litigation shall be 

dismissed with prejudice in accordance with the Order of Final Approval. 
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C. Jurisdiction 

The Court shall retain exclusive and continuing jurisdiction over this Litigation, the 

Parties, and this Agreement with respect to the performance of its terms and conditions (and 

disputes arising out of or relating to this Agreement), the proper provision of all benefits, and the 

implementation and enforcement of its terms, conditions, and obligations. 

D. Release of MAA Releasees 

Upon the Effective Date, the Named Plaintiffs, the Settlement Classes, and each member 

of the Settlement Classes, their respective representatives, agents, attorneys, partners, successors, 

predecessors, and assigns and all those acting or purporting to act on their behalf, except any 

person who has timely submitted a Request for Exclusion in accordance with the provisions of 

this Agreement, will conclusively be deemed to and shall have relinquished, released and forever 

discharged and dismissed with prejudice the MAA Releasees from and shall be forever barred 

from instituting, maintaining or prosecuting any and all of the Class Released Claims.  

The Named Plaintiffs, the Settlement Classes, and each member of the Settlement Classes 

covenant and agree that they shall not hereafter seek to establish liability against any MAA 

Releasee based, in whole or in part, on any of the Class Released Claims.  The Class 

Representatives, the Settlement Classes, and each member of the Settlement Classes further 

expressly waive and relinquish any and all rights which they may have under Section 1542 of the 

California Civil Code or any similar statute of the United States. Section 1542 reads as follows:  

A general release does not extend to claims which the creditor 

does not know or suspect to exist in his or her favor at the time 

of executing the release, which if known by him or her must 

have materially affected his or her settlement with the debtor. 

The Named Plaintiffs, the Settlement Classes, and each member of the Settlement Classes do and 

are deemed to understand and acknowledge the significance of their waiver of their rights and 
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their release of those rights.  The Named Plaintiffs, the Settlement Classes, and each member of 

the Settlement Classes may hereafter discover facts in addition to or different from those which 

they now know or believe to be true with respect to the subject matter of the Class Released 

Claims, but the Named Plaintiffs, the Settlement Classes, and each member of the Settlement 

Classes, upon the Effective Date, shall be deemed to have, and by operation of the Order of Final 

Approval shall have, nevertheless, fully, finally, and forever waived, settled and released any and 

all Class Released Claims, regardless of such subsequent discovery of additional or different 

facts. 

Each and every term described in this Section V.D shall be binding upon the Named 

Plaintiffs, the Settlement Classes, and each member of the Settlement Classes regardless of 

whether such individual submitted a Claim Form or received any payment pursuant to this 

Agreement, and will inure to the benefit of the MAA Releasees, which persons and entities are 

intended to be beneficiaries of this Agreement. 

The Named Plaintiffs, the Settlement Classes, and each member of the Settlement Classes 

agree and covenant not to sue or prosecute, or institute or cooperate in the institution, 

commencement, filing, or prosecution of, any suit or proceeding, in any forum against any MAA 

Releasee based upon any Class Released Claims. 

E. Release of Named Plaintiffs 

Defendant and its representatives, agents, attorneys, partners, successors, predecessors, 

and assigns and all those acting or purporting to act on their behalf, will conclusively be deemed 

to and shall have waived. relinquished, released and forever discharged and dismissed with 

prejudice the counterclaims filed in the Litigation against the Named Plaintiffs, and be forever 

barred from instituting, maintaining or prosecuting any and all actions relating in any way to the 
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counterclaims filed in the Litigation against the Named Plaintiffs. Defendant covenants and 

agrees that it shall not hereafter seek to establish liability against either Named Plaintiff based, in 

whole or in part, on any of the counterclaims raised in the Litigation. 

F. No Release of Claims Unrelated to Subject of Litigation  

No provision of this Settlement Agreement will impact Defendant’s or the MAA 

Releasees’ ability to collect any other amounts claimed that are unrelated to the subject of the 

litigation or the Class Released Claims including past due rent, late fees and other charges that 

are not Eviction Fees.  Likewise, members of the Settlement Classes will retain any and all 

defenses relating to these unreleased claims. 

VII. MISCELLANEOUS PROVISIONS 

A. Cooperation to Facilitate this Settlement 

 The Parties agree that they shall work together in good faith to facilitate this settlement, 

as well as undertake any required steps to effectuate the purposes and intent of this Agreement.  

B. Representation by Counsel 

 The Parties represent and warrant that they have been represented by, and have consulted 

with, the counsel of their choice regarding the provisions, obligations, rights, risks, and legal 

effects of this Agreement and have been given the opportunity to review independently this 

Agreement with such legal counsel and agree to the particular language of the provisions herein. 

C. No Admission of Liability 

 Nothing in this Agreement, or the Parties’ willingness to enter into this Agreement, shall 

be construed as an admission by any Party, person, or entity, of any liability or wrongdoing of 

any Party, or of the truth of any allegations made by the Named Plaintiffs, on behalf of 

themselves or the Settlement Classes, against Defendant. Defendant expressly denies and 
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disclaims any liability or wrongdoing. The existence, contents, and terms of this Agreement, and 

any negotiations, statements, or proceedings in connection therewith, shall not be admissible in 

evidence for any such purpose in any proceeding, except solely for purposes of enforcement of 

its terms; however, this Agreement may be used by either Party and pleaded as a full and 

complete defense to any action, suit, or other proceeding that has been or may be instituted, 

prosecuted or attempted with respect to any of the Class Released Claims, and may be filed, 

offered, and received into evidence, and otherwise used for such defense. 

D. Taxes 

 The Parties agree the payments to each member of the Settlement Classes and to the 

Named Plaintiffs are not wages, and each member of the Settlement Classes and the Named 

Plaintiffs will be solely responsible for correctly characterizing their payment(s) for tax purposes 

and for paying any taxes owed on such payments. Defendant makes no representation to the 

Named Plaintiffs or members of the Settlement Classes regarding the appropriate tax treatment 

of the Settlement Fund, income earned on the Settlement Fund, or any distribution taken from 

the Settlement Fund.  

E. Contractual Agreement 

 The Parties understand and agree that all terms of this Agreement are contractual and are 

not a mere recital, and each signatory warrants that he or she is competent and possesses the full 

and complete authority to execute and covenant to this Agreement on behalf of the Party that he 

or she represents. 

F. Change of Time Periods 

 The time periods and/or dates described in this Agreement with respect to the giving of 

notices and hearings are subject to approval and change by the Court or by written agreement of 
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Class Counsel and Counsel for Defendant, without notice to members of the Settlement Classes. 

The Parties reserve the right, by agreement and subject to Court approval, to grant any 

reasonable extension of time that might be needed to carry out any of the provisions of this 

Agreement. 

G. Integration 

 This Agreement constitutes a single, integrated written contract expressing the entire 

agreement of the Parties relative to the subject matter hereof.  This Agreement supersedes all 

prior representations, agreements, understandings, both written and oral, by and among the 

Parties, or any of them, with respect to the subject matter of this Agreement.  No covenants, 

agreements, representations, or warranties of any kind whatsoever have been made by any Party 

hereto, except as provided for herein, and no Party is relying on any prior oral or written 

representations, agreements, understandings, or undertakings with respect to the subject matter of 

this Agreement. 

H. Drafting 

 The Parties agree that no single Party shall be deemed to have drafted this Agreement, or 

any portion thereof, for purpose of the invocation of the doctrine of contra proferentem.  This 

Agreement is a collaborative effort of the Parties and their respective attorneys. 
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I. Costs 

 Except as otherwise provided herein, each Party shall bear its own legal and other costs 

incurred in connection with the Class Released Claims, including the preparation and 

performance of this Agreement. 

J. Modification or Amendment 

 This Agreement may not be modified or amended, nor may any of its provisions be 

waived, except by a writing signed by the Parties who executed this Agreement or their 

successors-in-interest. 

K. No Waiver 

 The failure of a Party hereto to insist upon strict performance of any provision of this 

Agreement shall not be deemed a waiver of such Party’s rights or remedies or a waiver by such 

Party of any default by another Party in the performance or compliance of any of the terms of 

this Agreement.  In addition, the waiver by one Party of any breach of this Agreement by another 

Party shall not be deemed a waiver of any other prior or subsequent breach of this Agreement. 

L. Severability 

 In the event any one or more of the provisions contained in the Agreement shall for any 

reason be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality or 

unenforceability shall not affect any other provision if Defendant and the Named Plaintiffs and 

Class Counsel mutually elect to proceed as if such invalid, illegal or unenforceable provision had 

never been included in the Agreement.   

M. No Consent 

 To the Parties’ knowledge and belief, except as expressly provided herein, no consent, 

authorization, action, or approval of, notice to or filing with, waiver or exemption by, any person 
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or entity which has not been obtained, including, without limitation, any governmental, public or 

self-regulatory body or authority, is required in connection with the execution, delivery, and 

performance of this Agreement or consummation of the transactions contemplated hereby by the 

Parties hereto. 

N. No Violation of Law or Agreement 

 The execution, delivery, and performance of this Agreement by the Parties hereto does 

not and will not, conflict with, violate, result in a breach of, or cause a default under, (a) any 

applicable provision of any federal, state, or local law or regulation, (b) any provision of any 

order, arbitration award, judgment, or decree, or (c) any provision of any agreement or 

instrument applicable to the Parties. 

O. Choice of Law 

 All terms and conditions of this Agreement shall be governed by and interpreted 

according to the laws of the State of North Carolina, without reference to its conflict of law 

principles.  

P. Fair and Reasonable 

 The Parties and their counsel represent that this Agreement is a fair and reasonable 

compromise of the disputed claims and is in the best interest of the Parties and that the Parties 

have arrived at this Agreement as a result of extensive arms-length negotiations. 

Q. Headings 

 Any headings contained herein are for informational purposes only and do not constitute 

a substantive part of this Agreement. In the event of a dispute concerning the terms and 

conditions of this Agreement, the headings shall be disregarded. 
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R. Exhibits 

 The Exhibits to this Agreement are expressly incorporated and made part of the terms and 

conditions set forth herein. 

S. Counterparts 

 This Agreement may be executed in one or more counterparts. All executed counterparts 

and each of them shall be deemed to be one and the same instrument provided that counsel for 

the Parties to this Agreement shall exchange among themselves original signed counterparts. 

T. Facsimile and Electronic Mail 

 Transmission of a signed Agreement by facsimile or electronic mail shall constitute 

receipt of an original signed Agreement by mail. 

U. Warranty of Signature 

 Each signer of this Agreement represents and warrants that he or she is authorized to 

execute this Agreement in his or her official capacity on behalf of the Party to this Agreement for 

which he or she is signing and that this Agreement is binding on the principal represented by that 

signatory.  

V. No Assignment 

 The Parties represent and warrant that they have not assigned or otherwise transferred 

(via subrogation or otherwise) any right, title, or interest in or to any claims, causes of action, or 

demands which were or could have been, or ever could be asserted and that are released in this 

Agreement, or which were, could have been, or ever could be asserted.  In the event of any 

breach of the representations and warranties set forth in this Paragraph, the breaching Party shall 

indemnify and hold harmless the non-breaching Parties from any and every claim or demand of 
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every kind or character arising out of a breach by the breaching Party of their representations and 

warranties in this Paragraph.  

W. Confidentiality 

The Parties agree that any confidential information made available to them solely through 

the settlement process was made available, as agreed to, on the condition that the Parties do not 

disclose the confidential information to third parties; that it not be the subject of public comment; 

that it not be used by any Party in any way in the Litigation should settlement not be achieved; 

and that it is to be returned to the providing Party or destroyed; provided, however, that nothing 

contained herein shall prohibit any Party from seeking such information through formal 

discovery or from referring to the existence of such information in connection with this 

settlement and the preliminary approval and Final Approval of this settlement. 

If contacted by a member of the Settlement Classes, Class Counsel may provide advice or 

assistance regarding any aspect of the settlement.  At no time shall any of the Parties, Class 

Counsel or Counsel for Defendant or their agents seek to solicit any member of the Settlement 

Classes or any other persons to submit written objections to the settlement, or to encourage any 

member of the Settlement Classes or any other persons to appeal from the Order of Final 

Approval. 

 Within one hundred eighty (180) days after the Effective Date (unless the time is 

extended by written agreement of the Parties), Class Counsel, and any expert or other consultant 

employed by them in such capacity or any other individual with access to confidential documents 

provided by Defendant to Class Counsel, shall either: (i) return to Counsel for Defendant all such 

documents and materials (and all copies of such documents in whatever form made or 

maintained) and any and all handwritten notes summarizing, describing, or referring to such 
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documents; or (ii) certify to Counsel for Defendant that all such documents and materials (and all 

copies of such documents in whatever form made or maintained) and any and all handwritten 

and/or electronically recorded notes summarizing, describing, or referring to such documents 

have been destroyed; provided, however, that this provision shall not apply to any documents 

made part of the record nor to any documents made part of a Court filing, nor to Class Counsel’s 

work product.  

X. Notice to Named Parties 

Any Notice or other communication required or permitted to be delivered to any Party 

under this Agreement shall be in writing and shall be deemed properly delivered, given, and 

received when delivered by either delivery method provided in this Section to the physical or 

electronic mail address set froth beneath the name of such Party below (or to such other physical 

or electronic mail address, or telephone number, as such Party shall have specified in a written 

notice given to the other Parties): 

If to Defendant: 

   Mark P. Henriques 

   Womble Bond Dickinson (US) LLP 

   One Wells Fargo Center 

301 South College Street, Suite 3500 

Charlotte, North Carolina 20202 

 

If to Class Counsel:  

   Scott C. Harris 

   Patrick M. Wallace 

   Whitfield Bryson & Mason, LLP 

   900 West Morgan Street 

   Raleigh, North Carolina 27603 

 

   Edward H. Maginnis 

   Karl S. Gwaltney 

   Maginnis Law, PLLC 
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   4801 Glenwood Avenue #310 

   Raleigh, North Carolina 27612 

 

 

[The remainder of this page is intentionally left blank.  Signature page follows.] 
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Exhibit A 

Form of Claim Form 

 

See attached. 
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CLAIM FORM INSTRUCTIONS 

 

Your Claim must be 

submitted online or mailed 

and postmarked by: 

 

XXXXX 

 

 

Rowland v. MAALP  

c/o Settlement Administrator 

1650 Arch Street, Suite 2210 

Philadelphia, PA 19103 
 

Website: www.NCEvictionFeeMAALP.com 

 

 

MAALP 

Instructions for Completing the Claim Form 

You are eligible to submit a Claim Form if you are a member of the Collection Letter Class or Eviction Fee Class.  

You are a Collection Letter Class Member if you are a natural person who: 

(1) At any point between December 18, 2013 and June 25, 2018, resided in any of the properties owned and/or 

managed by the Defendant in North Carolina, and  

(2) You received a written communication from MAALP or its affiliates threatening to charge Eviction Fees or 

claiming that such Eviction Fees were then owed. Representative letters can be found at: 

www.NCEvictionFeeMAALP.com. 

You are an Eviction Fee Class Member if you are a natural person who: 

(1) At any point between December 18, 2013 and June 25, 2018, resided in any of the properties owned and/or 

managed by the Defendant in North Carolina, and  

(2) You were charged and actually paid Eviction Fees.  

You may be a member of both the Collection Letter Class and the Eviction Fee Class.  

If you are a Collection Letter Class Member and submit a valid and timely Claim Form, you will be eligible 

to receive $25.00 for each Collection Letter that you received, with a maximum of $75, subject to pro rata 

reduction. If you make a claim for benefits, you must swear, under penalty of perjury, to receiving a 

Collection Letter, and state the month and year of each Collection Letter received. 

If you are an Eviction Fee Class Member and submit a valid and timely Claim Form, you will be eligible to 

receive up $800, subject to pro rata reduction. If two or more Eviction Fee Class Members who were 

roommates file a claim, the monetary benefits shall be equally shared.    

If you are a member of either Class, you may be eligible to have any Judgment of Possession entered against 

you set aside. 

If you submit a valid and timely Claim Form, the amount you actually receive may be reduced depending on how 

many valid claims are ultimately submitted by other Class Members. The available Settlement Fund will be 

distributed on a proportional basis once the Settlement becomes final.  The exact amount of compensation will be 

determined after all claims are received and calculated, and after administrative expenses, service award, and attorneys’ 

fees and costs are deducted.  Please note that none of these benefits will be distributed or available until the Settlement is 

finally approved by the Court.  

Please submit only one (1) Claim Form per person. 

Your completed Claim Form must be submitted online at www.NCEvictionFeeMAALP.com on or before XXXXX or 

postmarked no later than XXXXXX and mailed to: 

Rowland v. MAALP 

c/o Settlement Administrator 

1650 Arch Street, Suite 2210 

Philadelphia, PA 19103 

ALL CLAIMS ARE SUBJECT TO VERIFICATION. 

PLEASE KEEP A COPY OF YOUR COMPLETED CLAIM FORM FOR YOUR RECORDS.
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CLAIM FORM 

 

Your claim must be submitted 

online or mailed and 

postmarked by: 

 

XXXXXX 

 

 

Rowland v. MAALP Settlement Administrator 

1650 Arch Street, Suite 2210 

Philadelphia, PA 19103 

 

Website: www.NCEvictionFeeMAALP.com    

 

 

MAALP 

 

SECTION A:  NAME AND CONTACT INFORMATION  

Provide your name and contact information below. It is your responsibility to notify the Settlement Administrator of any 

changes to your contact information after the submission of your Claim Form.  
 

 

 

  

 

First Name  Last Name 
 

 

 

Street Address (Mailing Address) 
 

 

 

  

 

  

 

City  State  Zip Code 
 

 

 

  

 

Email Address  Phone Number  
 

SECTION B:  COLLECTION LETTER INFORMATION  

By submitting information for this section, I certify that I am a member of the Collection Letter Class and received one or 

more Collection Letters from the Defendant between December 18, 2013 and June 25, 2018. If you did not receive a 

Collection Letter during this time period, or you do not wish to make a claim under this section, please continue to 

Section C below. 
 

A. Please list the total number of Collection Letters received from MAALP between December 18, 2013 and June 

25, 2018:  

 

B. Please provide the months and years when you received Collection Letters from MAALP (up to 3): 

 

 

 

 

 

 

  

 

SECTION C:  EVICTION FEE INFORMATION  
 

 

By checking this box, I am requesting benefits as an Eviction Fee Class Member. I certify that I am a member of 

the Eviction Fee Class and was charged and paid Eviction Fees to the Defendant between December 18, 2013 and 

June 25, 2018. 

 

SECTION D:  REQUEST CONSENT MOTION TO SET ASIDE JUDGMENT FOR POSSESSION  
 

 

By checking this box, I am requesting a copy of the Consent Motion to Set Aside Judgment for Possession 

Pursuant to Rule 60(b)(5) and Stipulation of Dismissal. I understand that I will have the sole obligation to fill out 
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and file the Consent Motion. I certify that I am a member of the Collection Letter Class and/or the Eviction Fee 

Class.  

 

SECTION E:  CLASS MEMBER VERIFICATION: (please check the box below) 

 

I certify under penalty of perjury pursuant to 28 U.S.C. § 1746 that the information provided in this Claim Form is 

true and correct to the best of my knowledge, information and belief.  I understand the Settlement Administrator 

may contact me to request further verification of the information provided in this Claim Form. 

Type Name:  _______________________________________ Date: __________________________ 

 

Signature: _______________________________________ 
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Exhibit B 

Form of Claim Notice 

 

See attached. 
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UNITED STATES DISTRICT COURT  

FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

 

If you resided in any of the properties owned and/or managed by MID-AMERICA 

APARTMENTS, LP, you may be entitled to benefits from a class action 

settlement.  

A Federal Court authorized this Notice. This is not a solicitation from a lawyer. 

• This Notice informs you of a proposed settlement in a class action lawsuit filed by Ricardo Rowland and 

Kenneth Spurlock (the ñClass Representativesò or ñPlaintiffsò) against Mid-America Apartments, LP 

(ñMAALPò or the ñDefendantò). Plaintiffs alleged that the Defendant engaged in unfair debt collection 

in its attempts to collect upon court costs, fees, penalties and other improper charges. The settlement 

resolves the lawsuit. The Defendant denies that it did anything wrong or unlawful, including any liability 

to Plaintiffs and to the members of the Settlement Classes (defined below).  

• If you are included in the Settlement, you may qualify to receive compensation. The amount of 

compensation is dependent on whether you are a member of the Collection Letter Class or Eviction Fee 

Class (the ñSettlement Classesò).  

Å Collection Letter Class Members. If you are a natural person who, at any point 

between December 18, 2013 and June 25, 2018 (the ñClass Periodò),  resided in 

any of the Defendantôs properties in North Carolina (the ñDefendantôs 

Propertiesò) and was sent a written communication from the Defendant or its 

affiliates threatening to charge Eviction Fees1 or claiming that such Eviction 

Fees were then owed (a ñCollection Letterò). 

Å Eviction Fee Class Members If you are a natural person who, during the Class 

Period: (a) resided in any of the Defendantôs Properties; (b) was charged 

Eviction Fees by the Defendant or its affiliates; and (c) actually paid such 

Eviction Fees.  

 

• Please see the chart on the next page which provides a quick reference guide to the deadlines and 

obligations of members of the Settlement Classes described above. 

• If you are a member of the Settlement Classes, your legal rights are affected whether you act or do 

not act. Read this Notice carefully.  

  

 
1 ñEviction Feesò means the amount of attorneysô fees, process service costs and/or court costs incurred by the Defendant in connection 

with the filing of an action for summary ejectment, eviction or other similar possessory claim against a resident of one of the Defendantôs 

Properties related to their tenancy with Defendant during the Class Period. 
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