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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
__________________________________________
)
T.S. KAO, INC. d/b/a LUCKY 7 CHINESE
)
FOOD, THE DINNER BELL CAFÉ, INC.,
)
BILL’S PIZZA PALM SPRINGS, and BILL’S
)
GRILL 1 LLC, individually and on behalf and all )
others similarly situated,
)
)
Plaintiffs,
)
Civil Action
)
v.
)
No. 1:16-cv-04219-SCJ
)
NORTH AMERICAN BANCARD, LLC
)
Honorable Steve C. Jones
and GLOBAL PAYMENTS DIRECT, INC.,
)
)
CLASS ACTION
Defendants.
)
__________________________________________)
CONSOLIDATED AMENDED CLASS ACTION COMPLAINT
Plaintiffs T.S. Kao, Inc. d/b/a Lucky 7 Chinese Food (“Lucky 7”), the
Dinner Bell Café, Inc. (“Dinner Bell”), Bill’s Pizza Palm Springs (“Bill’s Pizza”),
and Bill’s Grill 1 LLC (“Bill’s Grill”) (together, “Plaintiffs”), by and through their
undersigned counsel, individually and on behalf of all persons and entities
similarly situated (the “Classes,” as defined below), submit their Consolidated
Amended Class Action Complaint against Defendants North American Bancard,
LLC (“NAB”) and Global Payments Direct, Inc. (“Global”) (together,
“Defendants,” unless otherwise identified) and allege the following based on
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personal knowledge as to allegations regarding themselves and on information and
belief as to other allegations.
I. NATURE OF THE ACTION
1.

Plaintiffs, individually and on behalf of all others similarly situated,

bring this class action against NAB, a nationally-operating merchant services
company, and Global, a multinational payment card processor, for their use of
unfair, unlawful, and fraudulent business practices in violation of Georgia state
law.
2.

Plaintiffs are merchants who formerly obtained payment card

processing services from Defendants.
3.

In today’s business world, the vast majority of merchants accept

payment for goods and services via credit and debit cards. In order to accept these
payment methods, merchants must use payment processing systems.
4.

Merchants rely on the companies that provide payment processing

services to do so at fair, agreed upon prices. Indeed, fees for payment card
processing services are typically the third highest expense most merchants incur,
following labor and product costs.
5.

The payment card processing system can be difficult to understand in

light of the many parties involved in any given transaction. For instance, in
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addition to the merchant who receives payment and the customer who provides
such payment, the processing of a card transaction involves several other parties:
(a)

The Card Issuer – the company that issued the credit or debit

card to the customer, which is typically a bank (such as Chase or Bank of
America), and which charges a fee whenever a customer uses one its cards for a
transaction. Card issuers charge fees that are usually calculated as a percentage of
a transaction plus a per-transaction fee (e.g., 1.65% + $0.10/transaction). This fee
varies based on the type of card used. For example, the card issuer may charge a
higher fee for transactions involving a rewards credit card than a card with no
rewards program. Although it is paid to the card issuer, the amount of this fee is
established by the card network, such as Visa or MasterCard (see below), and is
therefore considered a card network “assessment.”

These assessments are

generally known as “interchange fees,” and they are collected by the payment card
processor from the merchant that submitted the transaction.
(b)

The Card Network – the card networks (i.e., Visa, MasterCard,

Discover, and American Express) also charge fees on a per-transaction basis.
Among other things, Visa assesses a fee known as the “APF” (“Acquirer
Processing Fee”), and MasterCard charges a fee known as the “NABU” (“Network
Access and Brand Usage”) fee. These fees are generally known as “access fees”
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and, like interchange fees, belong to the category of fees known generally as card
network “assessments,” since they are established by the card networks. The card
networks also charge other assessments calculated as a specific percentage of total
transaction volumes, e.g., 0.11% (or 11 basis points) on all VISA credit
transactions before July 2016, and 0.13% (or 13 basis points) since July 2016.
These other assessments are established by the card networks, and they are
collected by the payment card processor from the merchant that submitted the
transaction.
(c)

The Payment Processor – this is the entity that actually

processes the payment through the card network and ensures that whenever a
customer pays for an item or service with a credit or debit card, the customer’s
account is properly debited and the fees and charges are properly routed to the
various interested parties. The payment processor is also typically responsible for
preparing monthly invoices for each merchant, although such invoices may be
branded and/or distributed by the Merchant Acquirer (see below). Defendant
Global is a payment processor.
(d)

The Member Bank – only banks, such as Wells Fargo and

HSBC, may be “members” of card networks.
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payment processors (such as Global) so they may process transactions through the
card networks.
(e)

The Merchant Acquirer – this company is an independent sales

organization (“ISO”) that markets the payment processor’s services to merchants
and aggregates accounts of smaller ISOs or Merchant Service Providers (“MSPs”),
who deal directly with merchants. Merchant acquirers and smaller ISOs/MSPs
essentially act as a “middleman” between merchants and payment processors.
They enroll merchants in payment processing services, ensure that the services are
working properly, and provide customer support to the merchant. Additionally,
they sometimes distribute monthly invoices or statements reflecting fees and
charges to the merchant (where processors do not fulfill this function). Defendant
NAB is a merchant acquirer.
6.

Ordinarily, a merchant that wants to accept credit and debit cards as a

form of payment contracts with a payment processor and/or merchant acquirer to
obtain such services. This contract sets forth the fees that the merchant will be
charged, and commonly consists of two parts:
(a)

“Pass Through” Costs – these charges consist of the card

network “assessments,” including interchange fees, access fees, and other
assessments imposed by card networks. These are set costs that apply universally
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and without variation at any given time, regardless of the identity of the merchant.
These costs are uniform, unavoidable, and are “passed through” at cost to the
merchant on its monthly billing statement by the processor and merchant acquirer.
(b)

Payment Processing Fees – these are the fees which the

merchant is charged by the payment processor and/or merchant acquirer for
payment processing services.

Unlike interchange fees, access fees, and other

assessments, these fees are negotiated on the front end of the parties’ relationship.
They can include at least two types of charges: per-transaction processing fees (the
margin the processor and/or merchant acquirer imposes as a fee for services
rendered in connection with processing payments) and flat service fees, such as
monthly maintenance fees.

They are ordinarily disclosed and agreed in the

merchant’s application to obtain payment processing services and are itemized on
the merchant’s monthly billing statement.
7.

The number of parties involved, the complexity of the invoices, the

existence of so many moving pieces involved in calculating the amounts shown on
the invoices, and other factors makes it difficult, particularly for small- and
medium-sized merchants, to understand whether card processing companies are
only charging fees allowed by their contracts.
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8.

Unfortunately, some unscrupulous companies that implement and

service payment card processing systems take advantage of this complexity and the
confusion it engenders. They induce merchants to execute standardized contracts
for their services with the promise of straightforward, transparent pricing, but then
surreptitiously implement small mark-ups and impermissible junk fees.
9.

These improper fees are assessed for the sole purpose of raising

additional revenue for the processor and/or merchant acquirer at the merchants’
expense. It is a classic case of bilking the client that, due to the lack of regulation
in the payment processing industry and the relatively small sums of money at stake
for any individual merchant, almost always goes unchallenged.
10.

Over several years, Defendants have perpetrated this scheme to

generate tens or hundreds of millions of dollars from thousands of merchants. This
case challenges the amount and nature of certain inflated assessments, as well as
junk fees, that have been imposed upon unsuspecting merchants such as Plaintiffs.
Such fees violate the express terms of the parties’ standardized form “Merchant
Service Agreement” (the “Agreement,” a recent exemplar of which is attached
hereto as Exhibit 1) as well as the covenant of good faith and fair dealing.
Furthermore, several pertinent provisions of the adhesive Agreement are
unconscionable or otherwise unenforceable. Additionally, the fees charged are
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unjust and it would be inequitable for Defendants to retain them.

Finally,

Defendants fraudulently misrepresented and/or omitted key facts concerning their
billing practices both in the Agreement and in monthly statements.
11.

Plaintiffs seek monetary as well as injunctive and declaratory relief,

individually and on behalf of all other merchants similarly situated, to remedy
Defendants’ unlawful, deceptive, and unfair conduct.
II. PARTIES
12.

Plaintiff Lucky 7 is a Michigan corporation and has its principal place

of business in Michigan. Lucky 7 is a merchant that owns and operates a Chinese
food restaurant in Ypsilanti, Michigan. Lucky 7 received payment processing
services from Defendants from 2013 to 2016.
13.

Plaintiff Dinner Bell is an Arizona corporation and has its principal

place of business in Arizona. Dinner Bell previously operated a restaurant in
Prescott, Arizona.

Dinner Bell received payment processing services from

Defendants from approximately April 2013 to December 2013.
14.

Plaintiff Bill’s Pizza is a sole proprietorship with its principal place of

business in Palm Springs, California. Bill’s Pizza’s sole proprietor, William Tracy,
is a resident and citizen of the State of California. Bill’s Pizza received payment
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processing services from Defendants from approximately April 2013 to December
2013.
15.

Plaintiff Bill’s Grill is an Arizona limited liability corporation that

was terminated in July 2016. Bill’s Grill received payment processing services
from Defendants from approximately April 2013 to December 2013. Pursuant to
Ariz. Rev. Stat. § 29-784, Bill’s Grill continues in existence for the purpose of its
legal claims, filed in this Court on August 31, 2015.
16.

Defendant NAB is a privately-held Delaware limited liability

company with its principal place of business in Troy, Michigan. NAB is one of the
world’s largest merchant acquirers. NAB provides merchant services to more than
250,000 merchants nationwide and has annual revenues of over $500 million.
17.

Defendant Global is a New York corporation with its principal place

of business in Atlanta, Georgia. Global is a multinational payment processor that,
according to its websites, services 1.5 million merchants in 29 countries and
generates $2.6 billion in revenue per year.
III.
18.

JURISDICTION AND VENUE

Jurisdiction is proper in this Court pursuant to 28 U.S.C. § 1332(d)(2)

because there are more than 100 Class members; the aggregate amount in
controversy exceeds $5 million exclusive of interest, fees, and costs; and at least
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one Class member is a citizen of a state different from Defendants. As a limited
liability company, NAB is considered an “unincorporated association” for
purposes of jurisdiction under the Class Action Fairness Act.

28 U.S.C. §

1332(d)(10).
19.

This Court has personal jurisdiction over Defendants because they

both conduct substantial business within the State of Georgia, such that they have
significant, continuous, and pervasive contacts with this State. Jurisdiction also
exists because the Merchant Service Agreement (Exhibit 1) specifies this Court as
the proper forum for any litigation arising out of or relating to that document or the
relationships it creates.
20.

Venue lies within this judicial district under 28 U.S.C. § 1391 because

Defendants both conduct business in this district, and a substantial portion of the
events, omissions, and acts giving rise to the claims herein occurred in this district.
Venue is also appropriate in the Atlanta division of this Court.
IV.
A.

COMMON FACTUAL ALLEGATIONS

Merchants Contract for Transparent, Low Cost Payment Processing
Services.
21.

According to its website, NAB “help[s] those striving for the

American dream achieve it by providing them access to industry-leading merchant
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services.” NAB purports to offer “some of the lowest rates for payment processing
you can find today.”
22.

NAB specializes in enrolling merchants in payment processing

services. Thereafter, NAB is charged with ensuring that the services are working
properly, providing customer support to merchants, and handling monthly billing
and collections.
23.

The predominant pricing model used by NAB and other merchant

acquirers is “interchange-plus,” or “cost-plus,” pricing. According to this pricing
model, merchants are required to pay the actual assessments established by the
card networks, including access fees (Visa APF fees, MasterCard NABU fees, and
Discover access fees) and other assessments, as well as actual interchange rates.
Companies like NAB and Global are paid for their services in accordance with a
separate negotiated rate (the “plus” component of interchange-plus).
24.

Other pricing models, such as “tiered rate” pricing, may also require

merchants to pay actual card association assessments, but interchange-plus pricing
is widely regarded as the most transparent pricing model offered by merchant
acquirers and payment processors.

Interchange-plus pricing requires that

processors itemize the fees charged to merchants, including any separate mark-up
charged by the processor or other authorized third party.
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25.

As one industry publication states, “Interchange-plus is the most

transparent, cost-effective form of merchant account pricing. The separation of
processing costs with interchange-plus also allows for the optimization of
interchange expenses. … By passing interchange fees directly to merchants with a
fixed markup, surcharges and hidden costs are generally eliminated.”
(http://www.cardfellow.com/blog/interchange-plus-pricing/).
26.

NAB does not, however, process payments itself.

Rather, such

services are provided through Global, a back-end payment processing technology
company, or another back-end payment processing technology company, First
Data Corporation (“First Data”).
27.

NAB has partnered with Global to provide payment processing

services to merchants for well over a decade.
28.

Whenever NAB solicits business from a merchant, it provides the

merchant with a form Merchant Service Agreement (see Exhibit 1).

The

Agreement consists of two parts: (a) the Merchant Application (“Application”),
which occupies the first page and the last two pages of the Agreement; and (b) the
Terms and Conditions of Merchant Service Agreement (“Terms”), which occupies
the rest of the Agreement.

12

Case 1:16-cv-04219-SCJ Document 19 Filed 02/22/17 Page 13 of 64

29.

NAB is not specifically identified as a party to the Agreement. See

Exhibit 1 at 2 (identifying merchant, Global, and the member bank as the parties to
the contract).
30.

Nevertheless, NAB is a party to the Agreement. NAB’s logo and

phone number are prominently featured on the top of the Application. See Exhibit
1 at 1. The Application also directs merchants to address “[a]ll questions regarding
merchant processing” to NAB.

Id.

There is also a signature block on the

Application for “Application Accepted by ISO.” Id. at 11. Because NAB is the
independent sales organization, or ISO, in Plaintiff’s transaction, this signature
block is clearly intended for NAB.
31.

Moreover, the Terms impose obligations on NAB. See Exhibit 1 at 11

(authorizing NAB to “initiate automated deposit or debit (ACH) entries to
[Plaintiff’s] bank account” and to collect merchant fees, “subject to and only as
pursuant to [NAB’s] separate written agreement with Global Direct”). As the
Court held in its Order denying NAB’s Rule 12(b)(6) dismissal motion, “The
‘separate written agreement with Global Direct’ was incorporated by reference into
the merchant service agreements.” Order at 7, The Dinner Bell Café, Inc., et al. v.
North American Bancard, LLC, No. 1:15-cv-3059-SCJ, Dkt. No. 36 (N.D. Ga.
Aug. 4, 2016).
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32.

The Merchant Application identifies the fees and charges to which the

merchant will be subject if it decides to enroll in Defendants’ services. The
Application contains a “Pricing Schedule” that explicitly provides that merchants
will be subject to two general types of charges. See Exhibit 1 at 11.
33.

The first general category of charges, under both “Retail” and (if

applicable) “MOTO/Internet,” is cost-plus pricing. Under this method of pricing
applicable to both swiped transactions and internet-based transactions, the
interchange rates, access fees, and other assessments set by the card networks are
passed through to the merchant at cost and the merchant is separately charged an
additional disclosed amount representing the payment processing fees to which
Defendants are entitled (i.e., the interchange rates, access fees, and other
assessments together comprise the “cost” in “cost-plus” pricing, and the “plus” is
Defendants’ negotiated fee).
34.

The Pricing Schedule uniformly and expressly represents that charges

established by the card associations – i.e., “assessments” – will be passed through
at cost to merchants.
35.

Plaintiffs are aware of two materially identical versions of the relevant

language in the Application.
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36.

In the version last revised in December 2013 (attached as Exhibit 1),

the Application states, “[c]ard association assessments will be passed through,”
and sets forth the card association access fees that Defendants will charge the
merchant. Id. at 11.
37.

In a version of the Application last revised in October 2011 – the

version that all Plaintiffs signed – the Application states, “[a]ctual interchange
passthrough and assessments plus [X] BPS,”1 and sets forth the card association
access fees that Defendants will charge the merchant. See Exhibit 2 (Dinner Bell
Application) at 10; Exhibit 3 (Bill’s Pizza Application) at 10; Exhibit 4 (Bill’s Grill
Application) at 10; Exhibit 5 (Lucky 7 Application) at 10.
38.

The two versions of the relevant language in the Pricing Schedule are

materially identical because, as alleged above, “assessments” is a term that
includes any non-negotiable charges established by the card networks, including
interchange fees, access fees, and other assessments.
39.

In addition to such cost-plus pricing representations, the Application

also specifically identifies the second category of charges – “Other Fees” – to
which the merchant will be subject “if applicable.” Id. These fees could include,
1

The specific number of basis points individual merchants agree to pay is subject
to negotiation between the merchant and Defendants, and forms no part of the
claims asserted herein. This disclosed fee reflects processing service fees.
15
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inter alia, various monthly fees (e.g., “Wireless Network Access (Monthly),”
“Debit Gateway Fee (Monthly),” “Monthly Basic Service Fee,” “Statement
Mailing Fee”), per-transaction fees (e.g., “Touch Tone Transactions,” “T&E Draft
Capture Transactions,” “Wireless Transaction Fee,” “Debit Transaction”), annual
fees (e.g., “Annual Fee”), and other types of fees (e.g., “Batch Header,” “Monthly
Minimum Discount Fee,”2 “Chargeback Fee,” “Retrieval Fee”).
40.

The Application thus informs the merchant – in clear, unambiguous

terms – what it will be charged if it agrees to enroll in Defendants’ services and
how such charges will be calculated.
41.

This transparency is very important because the Agreement extends

for a set period of time, typically three years. If a merchant desires to end its
relationship with Defendants prior to the expiration of this term, it often must pay
an early termination fee of several hundred dollars, which provides a powerful
incentive to maintain the relationship even in the face of small-value overbilling
(assuming a merchant even detects the concealed overbilling in the first place).

2

“Monthly Minimum Discount Fee” is not a monthly fee, but a fee imposed if and
only if the merchant submits a volume of transactions that falls below a certain
specific monthly minimum volume.
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42.

Those merchants that are interested in doing business for the specified

fees identified in the Application sign it.

The information contained in the

Application is part and parcel of the deal.
43.

Further, the same Merchant Application is used by NAB regardless of

which back-end processing technology company (i.e., Global or First Data) NAB
has partnered with to service any particular merchant account. Accordingly, NAB
makes identical representations in the Application to merchant clients that NAB
services in partnership with Global and to merchant clients it services in
partnership with First Data.
B.

Defendants Systematically Overcharge Their Merchants.
44.

Over the course of its relationship with merchants, NAB imposes

payment processing fees that do not comport with those set forth in the
Application. These inflated fees are imposed for no other reason than to improve
NAB’s bottom line (and that of its passive partner, Global).
45.

Upon information and belief, NAB chooses what fees to impose on

merchants that are above and beyond those set forth in the Agreement. NAB then
provides specifications to Global as to the nature and amount of future merchant
overcharges (e.g., what new junk fees to impose and when, what pass-through
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assessments to increase, when to increase them, etc.), and Global carries out the
process of preparing NAB-branded merchant invoices.
46.

Despite being a named party to the Agreements and knowing that

such fees are unlawful and impermissible, Global nevertheless ensures that
merchants are charged these inflated amounts, and is therefore culpable in the
scheme alleged herein.
47.

It is currently unknown which Defendant actually distributes the

monthly statements to merchants and/or debits the charges from merchants’
accounts. For example, NAB is identified at the top of each statement, but the
form and format of the statement appears to be generated by Global (as evidenced
by the fact that it is very similar to statements used by merchant acquirers other
than NAB that have partnered with Global). Regardless, it is clear that both
Defendants are integral cogs in the scheme and share in its proceeds. Discovery
will reveal the precise nature of each Defendant’s back-office role.
48.

The various unlawful, impermissible, and inflated fees imposed by

Defendants on Plaintiffs and other Class members are described in more detail
below.
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Junk Fees
49.

First, Defendants charged several types of fees that are simply not set

forth in Plaintiffs’ Applications.
a.

Dinner Bell. Among the fees that were charged to Dinner Bell

that are mentioned nowhere in the Application (Exhibit 2) are: (i) a “fixed acquirer
network fee” ($4.00/month); (ii) a “PCI monthly non-compliance fee”
($14.95/month); (iii) a “www.mypci.com” fee ($24.95); and (iv) a “regulatory fee”
($99.00).
b.

Bill’s Pizza. Among the fees that were charged to Bill’s Pizza

that are mentioned nowhere in the Application (Exhibit 3) are: (i) a “fixed acquirer
network fee” ($4.00/month); (ii) a “www.mypci.com” fee ($24.95); and (iii) a
“PCI monthly non-compliance fee” ($14.95/month).
c.

Bill’s Grill. Among the fees that were charged to Bill’s Grill

that are mentioned nowhere in the Application (Exhibit 4) are: (i) a “fixed acquirer
network fee” ($4.00/month); (ii) a “www.mypci.com” fee ($99.00); (iii) a “PCI
monthly non-compliance fee” ($14.95/month); and (iv) a “regulatory fee”
($99.00).
d.

Lucky 7. Among the fees that were charged to Lucky 7 that are

mentioned nowhere in the Application (Exhibit 5) are: (i) an annual PCI service fee
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($79.00 to $99.00/year); (ii) a PCI monthly non-compliance fee ($6.95 to
$29.95/month); (iii) a “regulatory fee” ($99.00); (iv) a PCI scan fee ($64.95); and
(v) an EMV readiness fee ($29.99).
50.

On information and belief, Defendants similarly charged other Class

members for fees that were not set forth in the Class members’ Applications.
51.

Second, Defendants charged Lucky 7 several types of fees that,

although included as “Other Fees” in the Application, were not denoted as being
applicable to Lucky 7, including: (a) a monthly minimum discount fee ($25.00);
(b) batch header fees ($0.35/unit); and (c) a chargeback fee ($25.00).
52.

On information and belief, Defendants similarly charged other Class

members for identified “Other Fees” that were not authorized by the Applications
submitted by such Class members.
53.

Third, Defendants charge a fee for My Biz Perks, a supplementary

merchant service, earlier than this charge is permitted by the terms of the
Agreement.

The Application specifically states that merchants would not be

charged for My Biz Perks before a “60-day free trial” expires. Lucky 7 was
charged a monthly fee of $11.95 prior to the expiration of the 60-day trial. On
information and belief, Defendants routinely charged other Class members a fee

20

Case 1:16-cv-04219-SCJ Document 19 Filed 02/22/17 Page 21 of 64

denoted as “My Biz Perks” (or “www.mybizperks.com”) of $11.95 that is contrary
to the terms of the contract and without merchant authorization.
54.

Each of the categories of overcharges alleged in paragraphs 49-53 are

hereinafter referred to as “Junk Fees.”
Inflation of Assessments
55.

Next, Defendants systematically overcharge merchants for certain

pass-through assessments established by the card networks (Visa, MasterCard,
etc.).

These overcharges are added onto ordinary pass-through assessments

including access fees (Visa APF and MasterCard NABU fees) and other
assessments established by the card networks.
56.

Although Defendants represented in each Plaintiff’s Application that

they would charge Plaintiffs “actual interchange passthrough and assessments
plus [X] BPS,” in fact, they illegally and impermissibly inflated certain
assessments.
57.

Plaintiffs Dinner Bell, Bill’s Pizza, and Bill’s Grill each agreed to pay

Defendants a processing fee equal to 58 basis points of processing volume. See
Exhibits 2-4. Plaintiff Lucky 7 agreed to pay Defendants a processing fee equal to
50 basis points of processing volume. See Exhibit 5.
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58.

The amounts, in basis points, that each Plaintiff agreed to pay in

addition to actual pass-through fees are reflected in the “discount rate” indicated on
each Plaintiff’s monthly statements under “DISC RATE.” Those charges are not a
subject of this litigation.
59.

But in addition to charging Plaintiffs and other Class members the

agreed-upon processing fee in the form of basis points (discount rates), Defendants
secretly inflated the access fees and card network assessments for which Plaintiffs
were charged.
60.

Access Fees. The appropriate Visa, MasterCard, and Discover access

fee rates relevant to the Class Period are as follows: (i) Prior to July 2012, all Visa
transactions incurred an APF fee of $0.0195; (ii) from July 2012 to the present,
Visa credit transactions continued to incur an APF fee of $0.0195; (iii) from July
2012 to the present, Visa debit transactions incurred an APF fee of $0.0155; (iv)
prior to June 2013, all MasterCard transactions incurred a NABU fee of $0.0185;
(v) from July 2013 to the present, all MasterCard transactions incurred a NABU
fee of $0.0195; (vi) prior to April 2016, all Discover transactions incurred an
access fee of $0.0185; and (vii) from April 2016 to the present, all Discover
transactions incur an access fee of $0.0195.
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61.

Notwithstanding the actual access fee rates provided above, the

Application provides slightly different rates in the Pricing Schedule. In particular,
each Plaintiff agreed to pay MasterCard NABU rates of $0.0198 per transaction
and Visa APF rates of $0.0218 per transaction, as well as the actual Discover
access fee rate of $0.0185. See Exhibits 2-5.
62.

Defendants routinely overcharged all Plaintiffs for card association

access fees, i.e., Visa APF, MasterCard NABU, and Discover access fees, as
described in this paragraph.
a.

Dinner Bell.

Between at least August 2013 and December

2013, Dinner Bell was charged $0.0378 per Visa transaction, $0.0368 per
MasterCard transaction, and $0.0345 per Discover transaction. This represents
inflation of $0.0160, or 1.6¢, per transaction.
b.

Bill’s Pizza. Between at least August 2013 and September

2013, Bill’s Pizza was charged $0.0378 per Visa transaction, $0.0368 per
MasterCard transaction, and $0.0345 per Discover transaction. This represents
inflation of $0.0160, or 1.6¢, per transaction.
c.

Bill’s Grill.

Between at least August 2013 and September

2013, Bill’s Grill was charged $0.0378 per Visa transaction, $0.0368 per
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MasterCard transaction, and $0.0345 per Discover transaction. This represents
inflation of $0.0160, or 1.6¢, per transaction.
d.

Lucky 7. Between at least July 2013 and March 2014, Lucky 7

was charged $0.0378 per Visa transaction, $0.0368 per MasterCard transaction,
and $0.0345 per Discover transaction. This represents inflation of $0.0160, or
1.6¢, per transaction. Between at least April 2014 and April 2016, Lucky 7 was
charged $0.0478 per Visa transaction, $0.0468 per MasterCard transaction, and
$0.0445 per Discover transaction. This represents inflation of $0.0260, or 2.6¢,
per transaction.
63.

On information and belief, Defendants similarly charged other Class

members inflated Visa APF, MasterCard NABU, and Discover access fees.
64.

Other Assessments.

The card networks also charge assessments

based on the total volume of transactions processed.

These assessments are

measured in basis points. During the Class Period, the appropriate amounts of
these assessments were as follows: (i) prior to January 2015, all Visa volume
incurred assessments of 11 basis points; (ii) from January 2015 to the present, Visa
credit volume has incurred assessments of 13 basis points; (iii) from January 2015
to July 2016, Visa debit volume incurred assessments of 11 basis points; (iv) from
July 2016 to the present, Visa debit volume has incurred assessments of 13 basis
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points; (v) prior to January 2015, all MasterCard volume incurred assessments of
11 basis points; (vi) from January 2015 to the present, all MasterCard volume
(excluding transactions over $1,000) has incurred assessments of 12 basis points;
(vii) prior to April 2015, all Discover volume incurred assessments of 10.5 basis
points; (viii) from April 2015 to April 2016, all Discover volume incurred
assessments of 11 basis points; and (ix) from April 2016 to the present, Discover
volume has incurred assessments of 13 basis points.
65.

The Application does not modify these rates.

66.

Defendants routinely overcharged all Plaintiffs for these additional

assessments, as described in this paragraph.
a.

Dinner Bell.

Between at least August 2013 and December

2013, Dinner Bell was charged 16 basis points for Visa transactions (an inflation of
5 basis points), 17 basis points for MasterCard transactions (an inflation of 6 basis
points), and 15.5 basis points for Discover transactions (an inflation of 5 basis
points).
b.

Bill’s Pizza. Between at least August 2013 and September

2013, Bill’s Pizza was charged 16 basis points for Visa transactions (an inflation of
5 basis points), 17 basis points for MasterCard transactions (an inflation of 6 basis
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points), and 15.5 basis points for Discover transactions (an inflation of 5 basis
points).
c.

Bill’s Grill. Between at least August 2013 and September 2013,

Bill’s Grill was charged 16 basis points for Visa transactions (an inflation of 5
basis points), 17 basis points for MasterCard transactions (an inflation of 6 basis
points), and 15.5 basis points for Discover transactions (an inflation of 5 basis
points).
d.

Lucky 7. Between at least July 2013 and March 2014, Lucky 7

was charged 16 basis points for Visa transactions (an inflation of 5 basis points),
17 basis points for MasterCard transactions (an inflation of 6 basis points), and
15.5 basis points for Discover transactions (an inflation of 5 basis points). From
April 2014 on, Lucky 7 was charged 19 basis points for Visa, MasterCard, and
Discover transactions (an inflation of 6-8 basis points depending on the date, in
light of the card network amendments to these charges in January 2015 and April
2015, alleged above).
67.

Defendants thus systematically increased the Visa, MasterCard, and

Discover assessments – which are listed separately on Plaintiffs’ monthly
statements – by five or more additional basis points per transaction. This tactic
artificially increased the amount all Plaintiffs were required to pay for assessments
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that were unequivocally required to be “passed through,” and thus artificially
inflated Defendants’ revenues at Plaintiffs’ expense.
68.

By inflating card network assessments in this way, Defendants

pilfered untold amounts of money from Class members in the aggregate, but
relatively small amounts on a per-merchant basis.
69.

Defendants have built into the Agreement a strong disincentive for

merchants who suspect that have been overcharged to terminate their relationships
with Defendants, that is a substantial early termination fee if the term has not yet
expired. Merchants that are subject to the early termination fee are essentially put
to a Hobson’s Choice – pay the early termination fee (often in excess of $295.00)
or accept the overbilling.
C.

Defendants Endeavor to Legitimize Their Overbilling Via Adhesive
Terms.
70.

To further harm merchants and protect themselves, Defendants have

buried oppressive provisions in the adhesive Terms.
71.

The Terms are boilerplate and are not negotiable; they are presented

to merchants on an adhesive, take-it-or-leave-it basis. The Terms consist of small
font text occupying more than 30 densely-worded paragraphs over nine pages.
72.

The Terms represent a unilateral effort by Defendants to:

(a)

backtrack from the express representations about fees and pricing included in the
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Application (including the Pricing Schedule); and (b) immunize themselves from
liability for their egregious misconduct.
73.

The Terms include clauses purporting to:
(a)

give Defendants broad discretion to change the amounts of

agreed-upon fees or impose new fees (Ex. 1 at 2-3, 5);
(b)

limit Defendants’ liability to one month’s worth of overcharges

(c)

limit the statute of limitation for claims related to “billing

(id. at 4);

errors” to 90 days (id.);
(d)

require merchants to pay attorneys’ fees in any legal action

(regardless of whether Defendants are deemed the prevailing parties and even if
merchants prove that Defendants engaged in fraud or other intentional
wrongdoing) (id. at 6);
(e)

prohibit merchants from pursuing their claims in a class action

(f)

prohibit merchants from enforcing their right to a jury trial (id.).

(id.); and

74.

These provisions violate public policy, lack mutuality, are

unconscionable, constitute improper exculpatory clauses, and are otherwise void
and unenforceable under Georgia law.
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D.

Defendants’ Practices Have Harmed Plaintiffs and the Other Class
Members.
75.

The deceptive, wrongful overbilling policies and practices described

above harmed Plaintiffs and the other Class members.
76.

All Plaintiffs were merchant customers of Defendants beginning in

early 2013.

Defendants victimized and damaged each Plaintiff through the

overbilling practices described herein. Specifically, Defendants charged Plaintiffs
Junk Fees that were not identified in the Application (or identified as being
inapplicable to Plaintiffs) and, as described in detail above, inflated access fees and
other assessments above and beyond the “pass-through” charges they expressly
agreed to pay.
77.

Defendants did not single out Plaintiffs for this treatment, but rather

perpetrated a systematic scheme of merchant exploitation designed to inflate
Defendants’ bottom line at the direct expense of their merchant clients.
78.

Defendants were well aware of the fraudulent and otherwise improper

nature of their conduct for the duration of the Class Period and, in fact,
intentionally inflated their fees to injure Plaintiffs.
79.

The inflated charges on Plaintiffs’ invoices are not assessed randomly

or the result of sporadic errors.

Rather, the inflated charges are imposed by

Defendants to carry out their fraudulent scheme using one or more computer
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algorithms that they have designed and which are based upon information provided
by NAB’s merchant accounting and/or accounts receivable department.
80.

There is also direct evidence that Defendants acted intentionally for

fraudulent purposes.
81.

In October 2014, David Reiter, the merchant account representation

that facilitated certain Plaintiffs’ relationships with NAB (namely, Dinner Bell,
Bill’s Pizza, and Bill’s Grill), attended an NAB-operated Sales Conference in
Detroit, Michigan, at which NAB executives gave presentations to merchant
account representatives and others about their business activities.
82.

At the conclusion of this Sales Conference, NAB’s chief executive

officer, Marc Gardner, made himself available for a question-and-answer session.
This portion of the conference was videotaped. The videotape is in the possession
of NAB.
83.

At that question-and-answer session, Mr. Reiter pointedly asked Mr.

Gardner about NAB’s decision to increase the pass-through assessments it charges
to merchants without disclosing that those fees have been marked up by NAB.
84.

Mr. Reiter expressly raised with Mr. Gardner the virtually identical

practices of Mercury Payment Systems (“Mercury”), a competitor of NAB that had
recently been sued in the Northern District of California by Heartland Payment
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Systems (“Heartland”) under the Lanham Act and various California state statutes
prohibiting unfair competition and fraudulent business practices. See Heartland
Payment Systems, Inc. v. Mercury Payment Systems LLC, No. 4:14-cv-00437-CW
(N.D. Cal.).
85.

In response, Mr. Gardner dismissed the notion that NAB was

following in Mercury’s footsteps, and explained that, on the contrary, “We show
Mercury the way” with respect to extracting a premium from merchant clients.
86.

Mr. Gardner’s candid admission demonstrates unequivocally that

NAB acted intentionally and for the purpose of deceiving its customers when it
inflated charges on their invoices as described in this complaint.
87.

As a direct consequence of Defendants’ overbilling policies and

practices, Plaintiffs and the other Class members have wrongfully paid
unauthorized fees and charges. Defendants have improperly deprived the entire
Class of significant funds, causing each Class member to sustain damages.
Because Defendants’ practices of imposing unauthorized junk fees and inflating
various assessments were applied to the other Class members’ accounts (of which
there may be over 250,000) in an automated fashion, Defendants have potentially
pilfered hundreds of millions of dollars from their clients.
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88.

Thus, due to Defendants’ improper charges and fees, and false and

misleading statements, as alleged herein, Defendants have wrongfully deprived
Plaintiffs and the other Class members of funds to which Defendants have no
legitimate claim.
E.

Defendants Fraudulently Induced All Affected Merchants to Enter into
Merchant Service Agreements.
89.

The Terms of the Agreement, including the Pricing Schedule, are

provided to all merchants prior to the formation of a business relationship between
merchants and Defendants.
90.

Indeed, a merchant’s execution of an Application (included in Exhibit

1) is a prerequisite to obtaining payment card processing services from Defendants.
Defendants must “accept” an Application before they will begin to provide such
services.
91.

The inflated assessments, including card association access fees and

other assessments, that are charged by Defendants are not disclosed in the Terms
of the Agreement or in the Application. Further, the fact that Defendants can, may,
or will inflate those fees is not disclosed in the Terms of the Agreement or in the
Application. Neither is the fact that Defendants do not intend to honor their
statements in the Application (including the Pricing Schedule) disclosed in the
Terms of the Agreement or in the Application.
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92.

The amount and nature of the fees charged by Defendants to process

payment card transactions is material to Plaintiffs and all merchants. The purpose
for which any merchant contracts to receive payment card processing services is to
process customer credit and debit cards for goods or services sold by the merchant
to the customer at the lowest possible rate. Defendants are financial middlemen.
Any fees imposed by such intermediaries as Defendants necessarily detract from
merchants’ income.
93.

NAB admits that the amount and nature of the fees it charges to

merchants are important to merchants.

For example, on its website, NAB

advertises its services by advising prospective clients to, “Look for the lowest
interchange

fees.”

(http://blog.nabancard.com/category/merchant-

accounts/page/2/). NAB also advises prospective clients that, “Interchange plus is
a

better

plan

for

merchants

…

because

the

pricing

is

better.”

(http://blog.nabancard.com/merchant-account/understanding-your-credit-cardprocessing-statements/).
94.

Plaintiffs justifiably relied on Defendants’ agreement – as reflected in

the Pricing Schedule of their respective Applications – to pass through without
inflating the card networks’ various assessments, including access fees and other
assessments, for which Plaintiffs would be liable.

33

Plaintiffs’ reliance on the

Case 1:16-cv-04219-SCJ Document 19 Filed 02/22/17 Page 34 of 64

express terms of the Application, including the Pricing Schedule, was justified
because Defendants provided no basis to doubt the accuracy and truthfulness of
those terms and the prices quoted.
95.

Based on Plaintiffs’ reviews of the rates promised by Defendants and

their competitors at the time Plaintiffs agreed to engage Defendants, Defendants
had the most favorable rates.

Upon this basis, Plaintiffs contracted with

Defendants rather than their competitors to obtain credit and debit card processing
services.
F.

Defendants’ Class Action Waiver Clause Is Unenforceable.
96.

Section 25 of the Terms contains a number of unenforceable

provisions, including a statement purporting to waive merchants’ right to
participate in class actions.
97.

Section 25 is called “CHOICE OF LAW/ATTORNEY’S FEES/JURY

TRIAL WAIVER.” The title of this section makes no reference to a class action
waiver clause.

The section contains no typographical enhancements (such as

bolded, capitalized, or italicized text) that might otherwise call attention to such a
waiver clause.
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98.

The section uses a small font, is buried six pages into the Terms, and

is written in a confusing manner.

It uses baroque dependent clauses and

misleading run-on sentences.
99.

In full, section 25 provides:
Should it be necessary for Global or Member to defend or enforce any of its rights under this Agreement in any
collections or legal action, Merchant agrees to reimburse Global and/or Member, as applicable, for all costs and
expenses, including reasonable attorney’s fees, as a result of such collection or legal action. Without limiting the
generality of the foregoing, Merchant agrees to reimburse Global and/or Member, as applicable, for all costs and
expenses, including reasonable attorney’s fees, incurred by Global and/or Member in enforcing or defending its
rights under this Section 24 [sic], without regard to whether there has been an adjudication on the merits in any such
action. Merchant waives trial by jury with respect to any litigation arising out of or relating to this Agreement.
Global, Member, and Merchant agree that any and all disputes or controversies of any nature whatsoever (whether
in contract, tort, or otherwise) arising out, relating to, or in connection with (a) this Agreement, (b) the relationships
which result from this Agreement, or (c) the validity, scope, interpretation or enforceability of the choice of law and
venue provisions of this Agreement, shall be governed by the laws of the State of Georgia, notwithstanding any
conflicts of laws rules, and shall be resolved, on an individual basis without resort to any form of class action and
not consolidated with the claims of any other parties. Global, Member, and Merchant agree that all actions arising
out, relating to, or in connection with (a) this Agreement, (b) the relationships which result from this Agreement, or
(c) the validity, scope, interpretation or enforceability of the choice of law and venue provisions of this Agreement
shall be brought in either the courts of the State of Georgia sitting in Fulton County or the United States District
Court for the Northern District of Georgia, and expressly agree to the exclusive jurisdiction of such courts.

100. The class action waiver language in section 25 of the Terms is
improperly exculpatory under Georgia law and will not be enforced by Georgia
courts.

Under Georgia law, exculpatory clauses are contractual “provisions

entirely restricting remedies” or “waiv[ing] substantial rights.” JVC America, Inc.
v. Guardsmark, LLC, 2006 WL 2443735, at *11 (N.D. Ga. Aug. 22, 2006). This
clause is designed to severely restrict or eliminate remedies available to
Defendants’ merchant clients and to insulate Defendants from liability.

If

Plaintiffs are forced to seek relief for Defendants’ overbilling on an individual,
non-class basis, it would make no economic sense for them to proceed with this
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case in light of the modest individual damages Plaintiffs and each Class member
has suffered and in light of certain other provisions in section 25, including the
clause purporting to require merchants to pay attorneys’ fees regardless of any
adjudication on the merits of any controversy arising out of the Agreement.
101. In addition to being improperly exculpatory, it is procedurally and
substantively unconscionable, and is unenforceable for that further reason.
102. The Supreme Court has acknowledged that, “The policy at the very
core of the class action mechanism is to overcome the problem that small
recoveries do not provide the incentive for any individual to bring a solo action
prosecuting his or her rights.” Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 617
(1997).
103. As the Eleventh Circuit Court of Appeals has further recognized, “the
effort and cost of investigating and initiating a claim may be greater than many
claimants’ individual stake in the outcome, discouraging the prosecution of these
claims absent a class action filing procedure.” In re Charter Co., 876 F.2d 866,
871 (11th Cir. 1989).
104. Consequently, if the class action waiver clause purportedly contained
in section 25 of the Terms were deemed enforceable, all merchants damaged by
Defendants’ fraudulent and otherwise unlawful practices, as alleged herein, will be
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denied a remedy for their injuries. Because the amount of any one merchants’
losses from the inflated fees charged by Defendants is modest, individual
merchants have no financial incentive to pursue litigation and every reason not to
do so. The expense of litigation is such that no merchant would invest the time or
resources necessary to sue Defendants absent a mechanism for collective action.
This factor strongly weighs against the validity of Defendants’ purported class
action waiver clause. Dale v. Comcast Corp., 498 F.3d 1216, 1221-24 (11th Cir.
2007).
105. Further, the purported class action waiver clause is unenforceable
because all merchants, including Plaintiffs and the other Class members, were
induced to entered into contracts with Defendants on the basis of Defendants’
fraudulent misrepresentation of the fees they would be charged, and/or on the basis
of Defendants’ fraudulent omission of the fact that the pass-through assessments
established by the card networks would be inflated.
106. Defendants included the class action waiver clause in their form
Agreement for the specific purpose of attempting to immunize their fraudulent
scheme from legal attack, knowing that individual customers had no viable legal
remedy because the expense of litigation far exceeded their losses. The class
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action waiver clause thus was a part and parcel of the fraud perpetuated by
Defendants.
107. As a result, the purported class action waiver is void or voidable.
V. CLASS ACTION ALLEGATIONS
108. Plaintiffs bring this action individually and on behalf of all others
similarly situated as a class action pursuant to the provisions of Rules 23(a), (b)(2),
and (b)(3) of the Federal Rules of Civil Procedure.
109. The Class includes the “Assessments Class” and the “Junk Fee Class.”
110. The Assessments Class is defined as follows:
All those who signed a Merchant Application containing the words
“Actual interchange passthrough and assessments” or “Card
association assessments will be passed through,” and paid to
Defendants any Visa, MasterCard, or Discover assessment exceeding
the amount stated in the Merchant Application or, where no amount is
stated, exceeding the amount established by Visa, MasterCard, or
Discover, as applicable.
The phrase, “any Visa, MasterCard, or Discover assessment” includes
card association access fees (Visa APF, MasterCard NABU, or
Discover access fees) and other assessments, including assessments
computed using a fixed number of basis points.
111. The Junk Fee Class is defined as follows:
All those who signed a Merchant Application and paid to Defendants
any Junk Fee, i.e., any flat fee not expressly identified as applicable to
that person or entity in the Merchant Application.
112. Plaintiffs reserve the right to amend these Class definitions.
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113. Excluded from the Class are Defendants, their parents, subsidiaries,
affiliates, officers, and directors, any entity in which Defendants have a controlling
interest, all customers who make a timely election to be excluded, the government,
and all judges assigned to hear any aspect of this litigation, as well as their
immediate family members.
114. The Class Period begins on the earliest date allowed by the statute of
limitations applicable to each cause of action, and proceeds until such time as
Defendants remedy the conduct complained of herein. Based on Georgia’s statute
of limitations for breach of contract actions, the Class Period is likely to begin six
years prior to the date on which any Plaintiff in this consolidated action filed a
complaint (August 31, 2015), if the contract is held to be enforceable.
115. Certification of Plaintiffs’ claims for class-wide treatment is
appropriate because Plaintiffs can prove the elements of their claims on a classwide basis using the same evidence as would be used to prove those elements in
individual actions alleging the same claim.
116. Numerosity – Federal Rule of Civil Procedure 23(a)(1).

The

members of the Class are so numerous that individual joinder of all the members is
impracticable. On information and belief, there are not less than tens of thousands
of merchants that have been damaged by Defendants’ wrongful conduct as alleged
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herein. The precise number of Class members and their addresses are presently
unknown to Plaintiffs, but may be ascertained from Defendants’ books and
records.

Class members may be notified of the pendency of this action by

recognized, Court-approved notice dissemination methods, which may include
U.S. Mail, electronic mail, Internet postings, and/or published notice.
117. Commonality and Predominance – Federal Rules of Civil
Procedure 23(a)(2) and 23(b)(3). Numerous common questions of law and fact
exist as to Plaintiffs and the other Class members. Such questions Class include,
but are not limited to:
a.

Whether Defendants acted and continue to act unlawfully,

unfairly, deceptively, misleadingly, and/or fraudulently by inflating assessments,
including access fees and other assessments, charged to merchants, including
Plaintiffs and the other Class members, for Defendants’ own benefit;
b.

Whether Defendants acted and continue to act unlawfully,

unfairly, deceptively, misleadingly, and/or fraudulently by imposing Junk Fees
charged to merchants, including Plaintiffs and the other Class members, for
Defendants’ own benefit;
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c.

Whether Defendants’ conduct alleged herein breached the terms

of their contracts with merchants, including Plaintiffs and the other Class
members;
d.

Whether Defendants’ conduct alleged herein violated the

covenant of good faith and fair dealing applicable to their contracts with
merchants, including Plaintiffs and the other Class members;
e.

Whether Defendants fraudulently induced merchants, including

Plaintiffs and the other Class members, to contract to receive payment card
processing services;
f.

Whether Defendants required merchants, including Plaintiffs

and the other Class members, to enter into contracts containing exculpatory,
unconscionable, or otherwise unenforceable provisions;
g.

Whether any provision in the Merchant Service Agreement is

exculpatory, unconscionable, or otherwise unenforceable;
h.

Whether Defendants were unjustly enriched through their

billing practices;
i.

Whether Defendants are liable to Plaintiffs and the other Class

members for inflating card network assessments, including access fees and other
assessments, for Defendants’ own benefit;
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j.

Whether Defendants are liable to Plaintiffs and the other Class

members for imposing Junk Fees for Defendants’ own benefit; and
k.

Whether Defendants should be enjoined from engaging in any

or all of the unlawful, unfair, deceptive, misleading, and/or fraudulent practices
complained of herein.
118. Defendants have engaged in a common course of conduct toward
Plaintiffs and the other Class members. The common issues arising from this
conduct that affect Plaintiffs and the other Class members predominate over any
individual issues. Adjudication of these common issues in a single action has
important and desirable advantages of judicial economy.
119. Typicality – Federal Rule of Civil Procedure 23(a)(3). Plaintiffs’
claims are typical of the other Class members’ claims because, among other things,
all members of the Class were comparably injured through the uniform misconduct
described above.
120. Adequacy of Representation – Federal Rule of Civil Procedure
23(a)(4). Plaintiffs are adequate Class representatives because their interests do
not conflict with the interests of the other Class members they seek to represent;
Plaintiffs have retained counsel competent and experienced in complex
commercial and class action litigation; and Plaintiffs intend to prosecute this action
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vigorously. Class members’ interests will be fairly and adequately protected by
Plaintiffs and their counsel.
121. Declaratory and Injunctive Relief – Federal Rule of Civil
Procedure 23(b)(2). Defendants have acted or refused to act on grounds generally
applicable to Plaintiffs and the other Class members, thereby making appropriate
final injunctive and declaratory relief, as described below.
122. Predominance and Superiority – Federal Rule of Civil Procedure
23(b)(3). Issues common to the Class as a whole predominate over issues relating
to individual Class members. Moreover, a class action is superior to any other
available means for the fair and efficient adjudication of this controversy, and no
unusual difficulties are likely to be encountered in the management of this class
action. The damages or other financial detriment suffered by Plaintiffs and each of
the other Class members are small compared to the burden and expense that would
be required to individually litigate their claims against Defendants, thus rendering
it impracticable for Class members to individually seek redress for Defendants’
wrongful conduct. Even if Class members could afford individual litigation, the
court system could not. Individualized litigation creates a potential for inconsistent
or contradictory judgments, and increases the delay and expense to all parties and
the court system.

By contrast, the class action device presents far fewer
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management difficulties and provides the benefits of single adjudication, economy
of scale, and comprehensive supervision by a single court.
VI.

CLAIMS FOR RELIEF

COUNT ONE
Breach of Contract and Breach of the
Covenant of Good Faith and Fair Dealing
123. Plaintiffs restate and incorporate by reference the allegations in
paragraphs 1 through 122, above, as though fully set forth herein.
124. Plaintiffs bring this claim individually and on behalf of all other Class
members.
125. Plaintiffs and Defendants have contracted for payment processing
services. As described above, Defendants’ actions have violated the specific terms
of the form Merchant Service Agreements with their customers. Defendants are
liable for the losses of Plaintiffs and the other Class members that have resulted
from Defendants’ breaches of the parties’ contractual agreements.
126. The Pricing Schedule in all Assessments Class members’ Merchant
Applications states either, “Actual interchange passthrough and assessments” or
“Card association assessments will be passed through.”
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127. Further, the Pricing Schedule in all Class members’ Merchant
Applications sets forth the rates at which Visa, MasterCard, and Discover access
fees will be charged.
128. As alleged herein, Defendants did not pass actual card association
assessments through to Plaintiffs and the other members of the Assessments Class.
Instead, Defendants inflated the amounts of card association assessments charged
to Plaintiffs and the other members of the Assessments Class.
129. As alleged herein, Defendants charged Plaintiffs and the other
members of the Assessments Class 5 or more basis points in addition to the
“actual” card association assessments established by Visa, MasterCard, and
Discover.
130. As alleged herein, Defendants also charged Plaintiffs and the other
members of the Assessments Class access fees, i.e., Visa APF, MasterCard NABU,
and Discover access fees, in excess of the rates stated in the applicable Merchant
Applications.
131. Defendants’ inflation of these assessments breached their contracts
with Plaintiffs and the other members of the Assessments Class.
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132. Further, Defendants imposed Junk Fees on Plaintiffs and the other
members of the Junk Fee Class. Junk Fees are flat fees that are not identified as
applicable to a particular merchant in its Merchant Application.
133. Defendants’ imposition of Junk Fees constitutes a breach of their
contracts with Plaintiffs and the other members of the Junk Fee Class.
134. Georgia law is applicable to this claim by virtue of the choice of law
provision in the form Merchant Agreement.
135. Under Georgia law, each party to a contract has a duty of good faith
and fair dealing.

Good faith and fair dealing, in connection with executing

contracts and discharging performance and other duties according to their terms,
means preserving the spirit – not merely the letter – of the bargain. Put differently,
the parties to a contract are mutually obligated to comply with the substance of
their contract in addition to its form.
136. Subterfuge and evasion violate the obligation of good faith in
performance even when an actor believes his conduct to be justified. A lack of
good faith may be overt or may consist of inaction, and fair dealing may require
more than honesty. Examples of violations of good faith and fair dealing are
evasion of the spirit of the bargain, willful rendering of imperfect performance, and
abuse of a power to specify terms.
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137. Defendants have breached the covenant of good faith and fair dealing
with Plaintiffs and the other Class members through their practices as alleged
herein.
138.

Plaintiffs and the other Class members have performed all, or

substantially all, of the obligations imposed on them under the Merchant Service
Agreement, or those obligations are waived.
139. Plaintiffs and the other Class members reasonably expected
Defendants not to inflate or mark up the card association assessments, including
access fees and other assessments, or impose unauthorized Junk Fees, based on the
express terms of the contracts as alleged herein.
140.

Plaintiffs and the other Class members sustained damages as a result

of Defendants’ breaches of contract, as well as the further breaches of the contract
as modified by the covenant of good faith and fair dealing.
COUNT TWO
Fraudulent Omission
141. Plaintiffs restate and incorporate by reference the allegations in
paragraphs 1 through 122, above, as though fully set forth herein.
142. Plaintiffs bring this claim individually and on behalf of all other Class
members.

47

Case 1:16-cv-04219-SCJ Document 19 Filed 02/22/17 Page 48 of 64

143. As alleged herein, Defendants knew but failed to disclose that their
pricing models included inflated or marked-up card association assessments,
including access fees and other assessments, as well as unauthorized Junk Fees.
144. Plaintiffs and the other Class members reasonably expected the
payment processing services provided to them by Defendants would be based on
an interchange-plus, or cost-plus, pricing basis, and that, accordingly, the card
association assessments for which they would be charged would include only the
actual assessments imposed by the card networks.
145. Indeed, in the Pricing Schedule portion of each Merchant Application,
Defendants expressly promised their merchant clients that, “Card association
assessments will be passed through,” or that “[a]ctual interchange passthrough and
assessments” would be used in pricing. Defendants expressly identified the Visa,
MasterCard, and Discover access fees they would charge merchants in the same
document. Defendants also expressly identified the flat fees they would charge
merchants in the same document (in the “Other Fees” portion).
146. Plaintiffs and the other Class members executed Merchant
Applications disclosing the permissible fees Defendants would charge them, and
justifiably relied on the terms of that document as alleged herein.
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147. The nature and amount of fees Defendants charged to and collected
from Plaintiffs and the other Class members were material to Plaintiffs and the
other Class members.
148. Had Defendants disclosed that they would, in fact, mark up and
overcharge for fees and assessments that Defendants promised would be passed
through at cost, Plaintiffs and the other members of the Assessments Class would
not have obtained payment processing services from Defendants.
149. Had Defendants disclosed that they would, in fact, impose additional,
unauthorized Junk Fees not disclosed in the Pricing Schedule, Plaintiffs and the
other members of the Junk Fee Class would not have obtained payment processing
services from Defendants.
150. Furthermore, in each monthly invoice provided to Plaintiffs and the
other Class members by Defendants during the Class Period, Defendants failed to
disclose that they had imposed inflated or marked-up card association assessments,
including access fees and other assessments, on a per-transaction basis.
151. Similarly, in each monthly invoice provided to Plaintiffs and the other
Class members by Defendants during the Class Period, Defendants failed to
disclose that they had imposed unauthorized Junk Fees.
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152. Had Plaintiffs and the other Class members been apprised of the true
facts – that Defendants had inflated or marked-up the card association assessments
and/or imposed unauthorized Junk Fees – they would not have continued obtaining
payment card processing services from Defendants.
153. Plaintiffs and the other Class members were damaged in an amount to
be proven at trial as a result of Defendants’ fraudulent omissions and failures to
disclose the true nature and amounts of the fees they would charge them, and did
charge them, during the Class Period.
COUNT THREE
Fraudulent Misrepresentation
154. Plaintiffs restate and incorporate by reference the allegations in
paragraphs 1 through 122, above, as though fully set forth herein.
155. Plaintiffs bring this claim individually and on behalf of all other Class
members.
156. As alleged herein, Defendants intentionally misrepresented their
pricing model by stating in the Pricing Schedule portion of the Merchant
Application that, “Actual interchange passthrough and assessments” would be used
in computing prices or that “[c]ard association assessments will be passed
through.”
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157. Defendants did not charge Plaintiffs and the other members of the
Assessments Class in accordance with these representations. Instead, Defendants
inflated or marked-up the actual card association assessments for their own benefit.
158. As alleged herein, Defendants intentionally misrepresented their
pricing model by setting forth in the Pricing Schedule portion of the Merchant
Application rates for card association access fees, i.e., Visa APF, MasterCard
NABU, and Discover access fees, that they had no intention of honoring.
159. Defendants did not charge Plaintiffs and the other members of the
Assessments Class in accordance with these representations. Instead, Defendants
inflated or marked-up the card association access fees for their own benefit.
160. As alleged herein, Defendants intentionally misrepresented their
pricing model by setting forth in the “Other Fees” portion of the Pricing Schedule
in the Merchant Application various flat fees that would be applicable to Plaintiffs
and the other members of the Junk Fee Class, which Defendants had no intention
of honoring.
161. Defendants did not charge Plaintiffs and the other members of the
Junk Fee Class in accordance with these representations. Instead, Defendants
imposed unauthorized Junk Fees for their own benefit.
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162. Plaintiffs and the other Class members reasonably expected that the
payment processing services Defendants provided to them would be based on an
interchange-plus, or cost-plus, pricing basis, and that, accordingly, all card
association assessments, including access fees and other assessments, would be
passed through at cost, and all other flat fees would be disclosed and agreed in
advance.
163. Plaintiffs and the other Class members executed Merchant
Applications disclosing the permissible fees Defendants would charge them, and
justifiably relied on the terms of that document, as alleged herein.
164. The nature and amount of fees Defendants charged to Plaintiffs and
the other Class members were material to Plaintiffs and the other Class members.
165. Had Defendants disclosed that they would use a pricing model that
would not pass through the assessments, including access fees and other
assessments, established by the card networks at cost, and would, in fact, mark up
and overcharge for those fees, Plaintiffs and the other members of the Assessments
Class would not have obtained payment processing services from Defendants.
166. Had Defendants disclosed that they would use a pricing model that
would not adhere to the authorized list of “Other Fees” contained in the Merchant
Application and would, in fact, impose additional, unauthorized Junk Fees,
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Plaintiffs and the other members of the Junk Fee Class would not have obtained
payment processing services from Defendants.
167. Furthermore, in each monthly invoice provided to Plaintiffs and the
other Class members by Defendants during the Class Period, Defendants
misrepresented that they had charged Plaintiffs and the other Class members actual
card association assessments, including access fees and other assessments, on a
per-transaction basis. In fact, Defendants added inflation to these assessments,
often concealed under misleading labels such as “CHGB.”
168. Similarly, in each monthly invoice provided to Plaintiffs and the other
Class members by Defendants during the Class Period, Defendants misrepresented
that they had collected only authorized flat fees. In fact, Defendants also collected
unauthorized Junk Fees, often concealed under misleading labels such as
“regulatory fee.”
169. Had Plaintiffs and the other Class members been apprised of the true
facts – that Defendants had inflated or marked-up the card association assessments
and/or imposed unauthorized Junk Fees – they would not have continued obtaining
payment card processing services from Defendants.
170. Plaintiffs and the other Class members were damaged in an amount to
be proven at trial as a result of Defendants’ fraudulent misrepresentations
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concealing the true nature and amounts of the fees they would charge them, and
did charge them, during the Class Period.
COUNT FOUR
Fraudulent Inducement
171. Plaintiffs restate and incorporate by reference the allegations in
paragraphs 1 through 122, above, as though fully set forth herein.
172. Plaintiffs bring this claim individually and on behalf of all other Class
members.
173. As alleged herein, Defendants concealed their true pricing model by,
inter alia, stating in the Merchant Application that “[c]ard association assessments
will be passed through” or that “[a]ctual interchange passthrough and assessments”
would be charged, when in fact they had no intention of honoring this statement;
setting forth rates for card association access fees, i.e., Visa APF, MasterCard
NABU, and Discover access fees, that they had no intention of honoring; and
setting forth, in the “Other Fees” portion of the Pricing Schedule, various flat fees
that would be applicable to Plaintiffs and the other members of the Junk Fee Class,
which Defendants had no intention of honoring.
174. Defendants’ true pricing model included inflated or marked-up card
association assessments, including access fees and other assessments, as well as
unauthorized Junk Fees.
54

Case 1:16-cv-04219-SCJ Document 19 Filed 02/22/17 Page 55 of 64

175. Prior to executing Merchant Applications and forming a contract with
Defendants, Plaintiffs and the other Class members were deceived by Defendants
with respect to the pricing model Defendants would use in processing payments on
their behalf.
176. In particular, Defendants disclosed a Pricing Schedule that did not
reflect, omitted, and/or concealed the true pricing model Defendants would use in
processing payments.
177. As alleged herein, Defendants impermissibly and unlawfully inflated
or marked-up the card association assessments, including access fees and other
assessments, that they charged to Plaintiffs and other members of the Assessments
Class, and imposed unauthorized Junk Fees on Plaintiffs and other members of the
Junk Fee Class.
178. As further alleged herein, Defendants knew that their disclosed
Pricing Schedule did not accurately reflect the prices and fees they would charge
merchants, including Plaintiffs and the other Class members, at the time the
Pricing Schedule was published.
179. The nature and amounts of fees charged by Defendants to Plaintiffs
and the other Class members were material to Plaintiffs and the other Class
members.

Had Defendants accurately represented that they would inflate
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assessments and impose Junk Fees, Plaintiffs and the other Class members would
not have contracted with Defendants to receive payment processing services.
180. Accordingly, Plaintiffs and the other Class members were
fraudulently induced to enter into Merchant Service Agreements.
181. Plaintiffs are entitled to seek damages and/or rescission of their
contracts with Defendants, or other equitable relief, including restitution of funds
Defendants took from them without permission.
182.

Plaintiffs will make an election of remedies as mandated by Georgia

law, if necessary, at the appropriate juncture.
COUNT FIVE
Unjust Enrichment and Money Had and Received
183. Plaintiffs restate and incorporate by reference the allegations in
paragraphs 1 through 122, above, as though fully set forth herein.
184. Plaintiffs bring this claim individually and on behalf of all other Class
members.
185. As alleged herein, Defendants were unjustly enriched at the expense
of Plaintiffs and the other Class members, who were overcharged by Defendants
for card association assessments, including access fees and other assessments, and
for unauthorized Junk Fees.
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186. Plaintiffs and the other Class members were unjustly deprived of
money obtained by Defendants as a result of their undisclosed, unfair,
unscrupulous, and unconscionable inflation of card association assessments and
imposition of unauthorized Junk Fees.
187. It would be inequitable and unconscionable for Defendants to retain
the profit, benefit, and other compensation they obtained from Plaintiffs and the
other Class members as a result of their wrongful conduct alleged herein.
188. Plaintiffs and the other Class members are entitled to seek restitution
from Defendants as well as an order from this Court requiring disgorgement of all
profits, benefits, and other compensation obtained by Defendants by virtue of their
wrongful conduct.
189. This claim is asserted as an alternative to Plaintiffs’ claim for breach
of contract and in recognition that the form contracts executed by Plaintiffs and
other Class members may be void.
COUNT SIX
For Declaratory Relief Concerning Enforceability of Exculpatory and/or
Unconscionable Contract Terms
190. Plaintiffs restate and incorporate by reference the allegations in
paragraphs 1 through 122, above, as though fully set forth herein.

57

Case 1:16-cv-04219-SCJ Document 19 Filed 02/22/17 Page 58 of 64

191. Plaintiffs bring this claim individually and on behalf of all other Class
members.
192. As alleged herein, Defendants have attempted to immunize
themselves from legal claims by imposing improperly exculpatory, adhesive,
unfair, and draconian terms in their Merchant Service Agreement making it
extremely costly and practically impossible to obtain relief from their improper and
unlawful practices.
193. Such terms include those purporting to:
(a)

give Defendants broad discretion to change the amounts of

agreed-upon fees or impose new fees (Ex. 1 at 2-3, 5);
(b)

limit Defendants’ liability to one month’s worth of overcharges

(c)

limit the statute of limitation for claims related to “billing

(id. at 4);

errors” to 90 days (id.);
(d)

require merchants to pay attorneys’ fees in any legal action

(regardless of whether Defendants are deemed the prevailing parties) (id. at 6);
(e)

prohibit merchants from pursuing their claims in a class action

(f)

prohibit merchants from enforcing their right to a jury trial (id.).

(id.); and
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194. These terms are exculpatory and unenforceable under Georgia law.
195. Under Georgia law, exculpatory clauses are contractual “provisions
entirely restricting remedies” or “waiv[ing] substantial rights.” JVC America, Inc.,
2006 WL 2443735, at *11.
196. Each of the foregoing clauses is designed to severely restrict or
eliminate remedies available to Defendants’ merchant clients and to insulate
Defendants from liability.
197. Moreover, the Agreement, as a whole or in part, is substantively and
procedurally unconscionable.
198. Indeed, the Agreement is a contract of adhesion in that it is a
standardized form, imposed and drafted by Defendants, which are parties of vastly
superior bargaining strength, that only allowed Plaintiffs and the other Class
members the opportunity to adhere to them or reject them entirely.
199. The Agreement is substantively unconscionable to any extent it
allowed Defendants to perpetrate the grossly improper acts described herein.
200. Considering the great business acumen and experience of Defendants
in relation to Plaintiffs and the other Class members, the great disparity in the
parties’ relative bargaining power, the inconspicuousness and incomprehensibility
of the contract language at issue, the oppressiveness of the terms, the commercial
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unreasonableness of the terms, the purpose and effect of the terms, the allocation of
the risks between the parties, and similar public policy concerns, the Agreement is
unconscionable and, therefore, unenforceable as a matter of law.
201. Certain provisions of the Agreement are also illusory, lacking in
mutuality, or lacking in consideration such that they are unenforceable under
applicable Georgia law, including any provision purporting to permit any
Defendant discretion to change the amounts of agreed-upon fees or impose new
fees.
202. Accordingly, Plaintiffs seek relief declaring these contract terms
unenforceable, and injunctive relief preventing their enforcement.
REQUEST FOR RELIEF
WHEREFORE, Plaintiffs, individually and on behalf of the other Class
members, respectfully request that this Court enter judgment in their favor and
against Defendants as follows:
1.

Certifying the proposed Assessments Class and Junk Fee Class,

including appointment of Plaintiffs as Class Representatives and their counsel as
Class Counsel;
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2.

Temporarily and permanently enjoining Defendants from continuing

their unlawful, unfair, deceptive, misleading, and fraudulent business practices
alleged in this complaint;
3.

Providing further injunctive relief, including restitution of any sums

obtained by Defendants from Plaintiffs and the other Class members as a result of
their unlawful, unfair, deceptive, misleading, and fraudulent business practices,
and disgorgement of profits;
4.

Declaring the several challenged provisions of the Merchant Service

Agreement to be unenforceable and enjoining their enforcement;
5.

Awarding all appropriate damages, including pre- and post-judgment

interest at the maximum rate permitted by applicable law;
6.

Granting a trial by jury; and

7.

Providing such other relief as this Court deems just and proper.
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DEMAND FOR JURY TRIAL
Plaintiffs demand a trial by jury on all claims so triable.
DATED this 22nd day of February, 2017.
Respectfully submitted,
BY: DOFFERMYRE, SHIELDS, CANFIELD
& KNOWLES LLC
/s/ Ken Canfield
Ken Canfield (Ga. Bar 107744)
1355 Peachtree Street, N.E.
Suite 1600
Atlanta, Georgia 30309
Tel: (404) 881-8900
kcanfield@dsckd.com
GRANT & EISENHOFER P.A.
Adam J. Levitt (pro hac vice)
30 North LaSalle Street, Suite 2350
Chicago, Illinois 60602
Tel: (312) 214-0000
alevitt@gelaw.com
GRANT & EISENHOFER P.A.
Kyle J. McGee (pro hac vice)
123 Justison Street
Wilmington, Delaware 19801
Tel: (302) 622-7000
kmcgee@gelaw.com
WEBB, KLASE & LEMOND LLC
E. Adam Webb (Ga. Bar 743910)
Matthew C. Klase (Ga. Bar 141903)
1900 The Exchange, S.E.
Suite 480
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Atlanta, Georgia 30339
(770) 444-0773
Adam@WebbLLC.com
Matt@WebbLLC.com
THE DICELLO LAW FIRM
Mark DiCello (pro hac vice)
7556 Mentor Avenue
Mentor, Ohio 44060
Tel: (440) 953-8888
madicello@dicellolaw.com
STEVEN M. GOLDBERG CO., LPA
Steven M. Goldberg (pro hac vice)
31300 Solon Road, Suite 12
Solon, Ohio 44139
Tel: (440) 519-9900
steven@smglegal.com
Counsel for Plaintiffs and the Proposed
Class

63

Case 1:16-cv-04219-SCJ Document 19 Filed 02/22/17 Page 64 of 64

CERTIFICATE OF SERVICE
I hereby certify that on this 22nd day of February, 2017, I caused the
foregoing document to be electronically filed with the Clerk of Court using the
CM/ECF system which automatically sends email notification of such filing to all
attorneys of record.
/s/ Kenneth S. Canfield
Kenneth S. Canfield
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Exhibit 1



New Location

Case

Additional
Location
1:16-cv-04219-SCJ
Document
Change of Ownership

1-800-BANCARD

MERCHANT
19-1 Filed 02/22/17 Page
2 of 13APPLICATION


SIC Code ___________ Sales Rep.# ____________Location # ________of________

BUSINESS INFORMATION

Business/Corporate Name (as shown on your Income Tax Return)

Statement Mailing Address (if different from location address)

DBA (Doing Business As) Name

City, State, Zip

Location Address

Business Phone Number

City, State, Zip

E-Mail

Website Address (URL)

Statement Option Type
Electronic  Paper

Bank Reference (Name)

FAX#

Federal Tax ID (As shown on Income Tax Return) TIN Type:

Bank Reference (Phone #)

EIN (Federal Tax ID)  SSN
Contact Name

certify that I am a foreign entity /
 Inonresident
alien

Bank Routing #

Checking Account #

(if checked, please attach IRS Form W-8.)

 Partnership  Corporation  Non-Profit  Medical/Legal Corporation  LLC
Tax Exempt Organization  International Organization Association/Estate/Trust  Government
How long
Number of Do you currently accept Visa/MasterCard/Discover? Yes  No
in present




Sole Proprietor

Years locations?

business
State of Incorporation
Gross Yearly Sales
$

Average Ticket Amount
$
Yes





Monthly Bank Card Sales Seasonal:  Yes  No
$
High Volume Months
Highest Ticket Amount
$

No

If Yes:



Business

American Express * if new, see addendum New Setup

 Existing

EBT

 Food Stamp (SNAP)*

Cash Benefits



 Personal

KEYED WITH
KEYED WITHOUT
IMPRINT OF CARD IMPRINT OF CARD

%
%
Sales Method (Must Be 100%)

(If yes, you should submit 3 most current monthly statements.)

Merchandise/Services Sold

Prior Bankruptcies?

Percent of Business (Must Be 100%)
CARD SWIPED

STORE FRONT OFF PREMISE

%

%
TRADE SHOW

OTHER

%

%

MAIL/PHONE ORDER

%

INTERNET SERVICES

%

%

Date of Discharge:

Account#
*Account#

Accept all MasterCard, Visa, and Discover Network Transactions (presumed, unless any selections below are checked)




Visa Acceptance

MasterCard Acceptance
Accept MC Credit Transactions only
Accept MC Non-PIN Debit Trans. only

 Accept Visa Credit Transactions only
 Accept Visa Non-PIN Debit Trans. only

Discover Network Acceptance

 Accept Discover Network Credit Transactions only
Accept Discover Network Non-PIN Debit Trans. only

OWNERS OR OFFICERS (Equity Ownership Must be Greater than 50%) Please complete for every person
who ultimately owns or controls the operation or on whose behalf the transactions authorized under this
agreement will be conducted.
Name
1.
Residence Address

Title

Equity Ownership Applicant’s SS#

Date of Birth

City, State, Zip

Years at Address Home Phone

Driver’s License#

Name
2.
Residence Address

Title

Equity Ownership Applicant’s SS#

Date of Birth

City, State, Zip

Years at Address

Driver’s License#

Home Phone

SMEMBER
OR OFFICERS
(Equity Ownership
Must be Greater than 50%)
BANK (ACQUIRER)
INFORMATION
IMPORTANT MEMBER BANK (ACQUIRER) RESPONSIBILITIES

IMPORTANT MERCHANT RESPONSIBILITIES

1. The Bank is the only entity approved to extend acceptance of Card Organization
products directly to a merchant.
2. The Bank must be a principle (signer) to the Merchant Agreement.
3. The Bank is responsible for educating Merchants on pertinent Card Organization
Rules with which Merchants must comply; but this information may be provided to
you by the Processor.
4. The Bank is responsible for and must provide settlement funds to the Merchant.
5. The Bank is responsible for all funds held in reserve.

1. Ensure compliance with cardholder data security and storage requirements.
2. Maintain fraud and chargebacks below Card Organization thresholds.
3. Review and understand the terms of the Merchant Agreement.
4. Comply with Card Ogranization Rules.
5. Retain a signed copy of this Disclosure Page.

Merchant Resources

The Merchant Legal Name and Federal Tax ID Number shown on this application is
the merchant's correct taxpayer information on file with the IRS. Missing or incorrect
information may result in backup withholding from your deposits (currently at least
28% of your gross sales amount) until you provide correct information. Any withheld
funding would be paid directly to the IRS or applicable taxing authority.

Visa: http://usa.visa.com/merchants/operations/op_regulations.html
MasterCard: http://www.mastercard.com/us/merchant/support/rules.html
Discover Network: http://www.discovernetwork.com/merchants/index.html
All questions regarding merchant
processing should be directed to:
North American Bancard
250 Stephenson Hwy.
Troy, MI 48083
1-800-BANCARD

For Member Contact:
Wells Fargo Bank
1200 Montego
Walnut Creek, CA 94598
925-746-4167

Revision 12/13

The responsibilities above do not replace the terms of the Merchant Agreement and are
provided to ensure the Merchant understands some important obligations of each party
and that the Bank is the ultimate authority should the Merchant have any problems.

Global Payments
10705 Red Run Blvd.
Owings Mills, MD 21117

Merchant's Signature ________________________________
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TERMS AND CONDITIONS OF MERCHANT SERVICE AGREEMENT
Case 1:16-cv-04219-SCJ
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1. INTRODUCTIOuGhukGklmpup{pvuzUG
This document, “Terms and Conditions of Merchant Service Agreement” (“Terms and Conditions”) accompanies the document “Global Payments Merchant
Application” (“Merchant Application”). The Merchant Service Agreement (“Agreement” or “Card Services Agreement”) includes these Terms and Conditions
and the terms and conditions of the Merchant Application. The Member bank identified in such Merchant Application (“Member”) is a member of Visa USA,
Inc. (“Visa”) and MasterCard International, Inc. (“MasterCard”). Global Payments Direct, Inc. (“Global”) is a registered independent sales organization of
Visa, a member service provider of MasterCard and a registered acquirer for Discover Financial Services LLC (“Discover”). Merchant and Global Direct
agree that the rights and obligations contained in these Terms and Conditions of Merchant Service Agreement do not apply to the Member with respect to
Discover and Paypal transactions and Switched Transactions (as defined below). To the extent Merchant accepts Discover cards, the provisions in this
Agreement with respect to Discover apply if Merchant does not have a separate agreement with Discover. To the extent Merchant accepts Discover cards
and has a separate agreement with Discover, Discover and PayPal card transactions shall be processed as Switched Transactions (as defined below) .
Any references to the Debit Sponsor shall refer to the debit sponsor identified below. The Agreement is between Global Direct, the Member and the
merchant identified in the Merchant Application (“Merchant”). Under the terms of the Agreement, Merchant will be furnished with the services and products
described herein and in the Merchant Application, and selected by Merchant therein (collectively and individually, as applicable, the “Services”). Global
Direct will be the sole and exclusive provider of the Services to Merchant during the term of this Agreement. Any Merchant accepted by Global Direct for
card processing services agrees to be bound by the Agreement, including the terms of the Merchant Application and these Terms And Conditions as may
be modified or amended in the future. A Merchant's submission of a transaction to Global Direct Shall be deemed to signify Merchant's acceptance of
the Merchant Services Agreement, including the Terms and Conditions herein. Except as expressly stated in the first three paragraphs of Section 13, all
terms and conditions of this Merchant Services Agreement shall survive termination to the extent necessary to protect Global Direct, Member's and anyone
acting on Global Direct or Member’s behalf’s rights herein.
2. SERVICE DESCRIPTIONS.
Credit Card processing services: Global Direct’s actions to the appropriate card associations and/or issuers (e.g., Visa, MasterCard, Diners, Discover);
settlement; dispute resolution with cardholders’ banks; and transaction-related reporting, statements and products. Debit/ATM Processing Services:
Global Direct has connected to the following debit card networks (“Networks”): Accel, AFFN, Interlink, MAC, Maestro, NYCE, Pulse, Star, and Tyme.
Global Direct will provide Merchant with the ability to access the Networks that Global Direct has connected to for the purpose of authorizing debit card
transactions at the point of sale from cards issued by the members of the respective Networks. Global Direct will provide connection to such
Networks, terminal applications, settlement and reporting activities. EBT Transaction Processing Services: Global Direct offers electronic interfaces to
Electronic Benefits Transfer (“EBT”) networks for the processing of cash payments or credits to or for the benefit of benefit recipients (“Recipients”). Global
Direct will provide settlement and switching services for various Point of Sale transactions initiated through Merchant for the authorization of the issuance
of the United States Department of Agriculture, Food and Nutrition Services (“FNS”) food stamp benefits (“FS Benefits”) and/or government delivered cash
assistance benefits (“Cash Benefits, ”with FS Benefits, “Benefits”) to Recipients through the use of a state-issued card (“EBT Card”). With respect
to Visa and MasterCard products, Merchant agrees to pay and Merchant's account(s) will be charged pursuant to Section 5 of this Agreement for any
additional fees incurred as a result of Merchant's subsequent acceptance of transactions with any Visa or MasterCard product that it has not elected to
accept.
3. PROCEDURES.
Merchant will permit holders of valid cards bearing the symbols of the cards authorized to be accepted by Merchant hereunder to charge purchases or
leases of goods and services and the debt resulting there from shall be purchased hereunder on a provisional basis in accordance with Section 5 below,
provided that the transaction complies with the terms of this Agreement. All indebtedness submitted by Merchant for purchase will be evidenced by an
approved sales slip. Merchant will not present for purchase any indebtedness that does not arise out of a transaction between a cardholder and Merchant.
Merchant agrees to follow the Card Acceptance Guide which is incorporated into and made part of this Agreement, and to be bound by the operating
regulations and rules of Visa, MasterCard, Discover, PayPal and any other card association or network organization covered by this Agreement, as any
of the above referenced documents may be modified and amended from time to time. Merchant acknowledges that the Card Acceptance Guide is located
at http://images.gonab.com/pdf/cag_nab_12032013.pdf. Without limiting the generality of the foregoing, Merchant agrees to comply with and be bound by,
and to cause any third party who provides Merchant with services related to payment processing or facilitates Merchant’s ability to accept credit and debit
cards and who is not a party to this Card Services Agreement to comply with and be bound by the rules and regulations of Visa, MasterCard, Discover,
PayPal and any other card association or network organization related to cardholders and transaction information security, including without limitation,
Payment Card Industry Data Security Standards(“PCI DSS”), Visa’s Cardholder Information Security Program and MasterCard’s Site Data Protection
Program. Furthermore, Merchant is required to annually validate PCI DSS compliance, with the initial validation required to be completed within ninety
(90) days of the effective date of the Agreement. Merchant will be charged an annual compliance fee (“Compliance Fee”), which is subject to change at
agent’s sole discretion, to offset the costs associated with maintaining compliance with PCI DSS and other governmental and regulatory requirements.
Merchant also agrees to cooperate at its sole expense with any request for an audit or investigation by Global Direct, Member, a card association or
network organization in connection with cardholder and transaction information security. Without limiting the generality of the foregoing, Merchant agrees
that it will use information obtained from a cardholder in connection with a card transaction solely for the purpose of processing a transaction with that
cardholder or attempting to re-present a chargeback with respect to such transaction. Merchant will indemnify and hold Global Direct, Member and anyone
acting on Global Direct or Member’s behalf harmless from any fines and penalties issued by Visa, MasterCard, Discover, PayPal or any card association
or network organization and any other fees and costs arising out of or relating to the processing of transactions by Global Direct and Member at Merchant's
location(s) and will reimburse Global Direct for any losses incurred by Global Direct with respect to any such fines, penalties, fees and costs. Global Direct
may, from time to time, issue written directions (via mail or Internet) regarding procedures to follow and forms to use to carry out this Agreement. These
directions and the terms of the forms are binding as soon as they are issued and shall form part of these Terms and Conditions of the Agreement. Such
operating regulations and rules may be reviewed upon appointment at Global Direct's designated premises and Merchant acknowledges that it has had
the opportunity to request a review and/or review such operating regulations and rules in connection with its execution of this Card Services Agreement.
4. MARKETING.
Merchant shall adequately display the card issuer service marks and promotional materials supplied by Global Direct. Merchant shall cease to use or
display such service marks immediately upon notice from Global Direct or upon termination of this Agreement.
5. PAYMENT, CHARGES AND FEES.
Fees and charges payable by Merchant shall be as set forth in the Merchant Application and these Terms and Conditions. Merchant will be paid for
indebtedness purchased under this Agreement by credit to Merchant's account(s). Each purchase of indebtedness shall be funded on a provisional basis
until all chargebacks, fees, fines, penalties and other adjustments are identified and implemented in respect of such purchase under this Card Services
Agreement and/or the rules and regulations of a card association or network organization. Accordingly, any such provisional funding is subject to reversal
and recoupment with regard to any such chargebacks, fees, fines, penalties and other adjustments. Merchant's account(s) will be credited for the gross
amount of the indebtedness deposited less the amount of any credit vouchers deposited. Merchant shall not be entitled to credit for any indebtedness that
arises out of a transaction not processed in accordance with the terms of this Card Services Agreement or the rules and regulations of a card association
or network organization. Availability of any such funds shall be subject to the procedures of the applicable financial institution. Chargebacks and
adjustments will be charged to Merchant's account(s) on a daily basis. Merchant agrees to pay and Merchant's account(s) will be charged for the discount,
fees, chargebacks and other fees and charges described in this Agreement. Merchant also agrees to pay and Merchant’s account(s) will be debited for all
fees, arbitration fees, fines, penalties, etc. charged or assessed by the card associations or network organizations on account of or related to Merchant’s
processing hereunder, including without limitation with regards to any third party who provides Merchant with services related to payment processing or
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Merchant agrees to remit the amount owed directly to Global Direct. Merchant agrees not to, directly or indirectly, prevent, block or otherwise preclude any
debit by Global Direct or Member to Merchant's account which is permitted hereunder. Merchant represents and warrants that no one other than Merchant
has any claim against such indebtedness except as authorized in writing by Member and Global Direct, and further agrees that Merchant shall have no
right, title or interest in any such funds, including any such funds held in a Reserve Account (as defined below). Merchant hereby assigns to Member and
Global Direct all of its right, title, and interest in and to all indebtedness submitted hereunder, agrees that Member and Global Direct have the sole right to
receive payment on any indebtedness purchased hereunder. Merchant acknowledges and agrees, notwithstanding anything set forth in this Card Services
Agreement to the contrary, that each purchase of indebtedness under this Card Services Agreement is of such a nature that the price to be paid by the
Member and Global Direct cannot be equitably determined until the respective periods permitted for chargebacks, fees, fines, penalties and other
adjustments to be assessed or implemented have all expired under this Card Services Agreement and/or the rules and regulations of the applicable card
association or network organization. These chargebacks, fees, fines, penalties and other adjustments are an integral part of the purchase transaction, and
the final price that is to be paid for such indebtedness by the Member and Global. To the extent that any chargeback, fee, penalty, fine or other adjustment
is assessed or implemented, the Member and Global Direct may exercise their right of recoupment with regard to the price provisionally paid for the
respective indebtedness that was purchased. In the absence of this remedy, the Merchant acknowledges that it would be overpaid for the indebtedness
purchased, and such overpayment shall be held in trust by the Merchant as the legal and equitable property of the Member and Global Direct.
6. EQUIPMENT AND SUPPLIES/THIRD PARTY SERVICES.
Merchant agrees that it will not acquire any title, copyrights, or any other proprietary right to any advertising material; leased equipment including imprinters,
authorization terminals, or printers; software; credit card authenticators; unused forms; and Merchant deposit plastic cards provided by Global Direct in
connection with this Card Services Agreement. Merchant will protect all such items from loss, theft, damage or any legal encumbrance and will allow
Global Direct and its designated representatives reasonable access to Merchant's premises for their repair, removal, modification, installation and
relocation. Merchant acknowledges that any equipment or software provided under this Agreement is embedded with proprietary technology (“Software”).
Merchant shall not obtain title, copyrights or any other proprietary right to any Software. At all time, Global Direct or its suppliers retain all rights to such
Software, including but not limited to updates, enhancements and additions. Merchant shall not disclose such Software to any party, convey, copy, license,
sublicense, modify, translate, reverse engineer, decompile, disassemble, tamper with, or create any derivative work based on such Software. Merchant’s
use of such Software shall be limited to that expressly authorized by Global Direct. Global Direct’s suppliers are intended third party beneficiaries of this
Agreement to the extent of any terms herein pertaining to such suppliers’ ownership rights; such suppliers have the right to rely on and directly enforce
such terms against Merchant. The operating instructions will instruct Merchant in the proper use of the terminals, and Merchant shall use and operate the
terminals only in such manner. If Merchant has purchased the maintenance/help desk service hereunder for its terminals, Merchant will promptly notify
Global Direct of any equipment malfunction, failure or other incident resulting in the loss of use of the equipment or need for repair or maintenance,
whereupon Global Direct will make the necessary arrangements to obtain required maintenance. Merchant is responsible for shipping costs. Merchant
shall cooperate with Global Direct in its attempt to diagnose any problem with the terminal. In the event the Merchant's terminal requires additional
Software, Merchant is obligated to cooperate and participate in a dial in down line load procedure.
With respect to any item of equipment leased to
Merchant by Global Direct, Merchant will not be liable for normal wear and tear, provided, however, that Merchant will be liable to Global Direct in the
event that any leased item of equipment is lost, destroyed, stolen or rendered inoperative. Merchant will indemnify Global Direct against any loss arising
out of damage to or destruction of any item of equipment provided hereunder for any cause whatsoever. Merchant also agrees to hold harmless and
indemnify Global Direct for any costs, expenses, and judgments Global may suffer, including reasonable attorney's fees, as a result of Merchant's use of
the equipment provided hereunder. Any unused equipment in its original packaging purchased from Global hereunder may be returned to Global Direct at
Merchant's expense within 60 days of receipt. Merchant shall receive a refund of any money paid in connection therewith subject to a re-stocking fee of
an amount equal to 20 percent of the total purchase price for the returned equipment. No refunds shall be issued for any equipment returned after 60 days.
Merchant acknowledges that some of the services to be provided by Global Direct and Member hereunder may be provided by third parties. Merchant
agrees that except for its right to utilize such services in connection with this Card Services Agreement, it acquires no right, title or interest in any such
services. Merchant further agrees that it has no contractual relationship with any third party providing services under this Card Services Agreement and
that Merchant is not a third party beneficiary of any agreement between Global Direct or Member, as applicable, and such third party. Merchant may not
resell the services of any third party providing services under this Card Services Agreement to any other party.
7. FINANCIAL INFORMATION.
Merchant agrees to furnish Global Direct and Member such financial statements and information concerning Merchant, its owners, principals, partners,
proprietors or its affiliates as Global Direct may from time to time request. Global Direct, or its duly authorized representatives, may examine the books
and records of Merchant, including records of all indebtedness previously purchased or presented for purchase. Merchant agrees to retain copies of all
paper and electronic sales slips and credit slips submitted to Global Direct for a period of two years from submission, or such longer period of time as may
be required by the operating rules or regulations of the card associations or network organizations, by law, or by Global Direct as specifically requested in
writing in individual cases. Merchant agrees that Global Direct, Member and anyone acting on Global Direct or Member’s behalf may seek injunctive relief
with respect to Merchant's failure to furnish financial or other information upon request.
8. CHANGE IN BUSINESS.
Merchant agrees to provide Global Direct and Member 60 days prior written notice of its intent to (a) transfer or sell any substantial part (10% or more) of
its total stock, assets and/or to liquidate; or (b) change the basic nature of its business, or (c) convert all or part of the business to mail order sales,
telephone order sales, or to other sales where the card is not present and swiped through Merchant’s terminal. Upon the occurrence of any such event,
the terms of this Agreement may be modified to address issues arising there from, including but not limited to requirements of applicable card associations
or network organizations.
9. TRANSFERABILITY.
This Agreement is not transferable by Merchant without the written consent of Global Direct and Member. Any attempt by Merchant to assign its rights or
to delegate its obligations in violation of this paragraph shall be void. Merchant agrees that the rights and obligations of Global Direct hereunder may be
transferred by Global Direct without notice to Merchant. Merchant agrees that the rights and obligations of Member hereunder may be transferred to any
other member without notice to Merchant. Merchant acknowledges that the transferable rights of Global Direct and Member hereunder shall include, but
shall not be limited to, the authority and right to debit the Merchant's account(s) as described herein.
10. WARRANTIES AND REPRESENTATIONS.
Merchant warrants and represents to Global Direct and Member: (a) that each sales transaction delivered hereunder will represent a bona fide sale to a
card holder by Merchant for the amount shown on the sales slip as the total sale and constitutes the binding obligation of the card holder, free from any
claim, demand, defense, setoff or other adverse claim whatsoever; (b) that each sales slip or other evidence of indebtedness will accurately describe the
goods and services which have been sold and delivered to the card holder or in accordance with his instructions; (c) that Merchant will comply fully with
all federal, state and local laws, rules and regulations applicable to its business; (d) that Merchant will fulfill completely all of its obligations to the cardholder
and will resolve any customer dispute or complaint directly with the card holder; (e) that the signature on the sales slip will be genuine and authorized by
cardholder and not forged or unauthorized; (f) that the sales transaction shall have been consummated and the sales slip prepared in full compliance with
the provisions of the Card Acceptance Guide and the operating regulations and rules of the applicable card association or network organization, as
amended from time to time; (g) that none of the sales transactions submitted hereunder represent sales by telephone, or mail, or Internet, or where the
card is not physically present at the Merchant’s location and swiped through Merchant’s terminal, unless Merchant is specifically authorized in writing by
Global Direct to submit such sales slips for purchase, (h) that none of the sales transactions submitted hereunder for purchase represent sales to any
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PayPal and any other card association or network organization related to card holder and transaction information security, including without limitation
Payment Card Industry (PCI) Data Security Standards, Visa’s Cardholder Information Security Program and MasterCard’s Site Data Protection
Program, and (j) that all of the information contained in this Merchant Application and Service Agreement is true and correct. In the event that any of
the foregoing warranties or representations is breached, the affected sales slips or other indebtedness may be refused, or prior acceptance revoked
and charged back to the Merchant. Furthermore, if Merchant submits for purchase hereunder a sales transaction that is not the result of a sale of
Merchant’s goods or services offered to the general public or if Merchant submits any sales transactions for purchase hereunder which represents a sale
to any principal, partner, proprietor, or owner of Merchant, such sales transaction may be refused or charged back. Merchant must notify Global
Direct if Merchant elects to use the terminal service of American Express, Novus, or any other third party provider. If Merchant elects to use a thirdparty terminal provider, that provider becomes Merchant’s agent for the delivery of card transactions to Global via the applicable card processing network.
Merchant agrees to assume full responsibility and liability for any failure of such agent to comply with the operating regulations and rules of the applicable
card association or network organization, including without limitation any violation, which results in a chargeback to the Merchant. Merchant also agrees
that the obligation hereunder to reimburse the Merchant for the value of the card transactions captured by an agent is limited to the value of the transactions
(less applicable fees) received by the card processing network from the agent. NEITHER MEMBER, NOR GLOBAL DIRECT, NOR ANY SUPPLIER
MAKES ANY REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION ANY WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE WITH RESPECT TO ANY TERMINAL, ANY EQUIPMENT FURNISHED IN
CONNECTION THEREWITH, OR ANY OF THE SERVICES FURNISHED HEREUNDER.
Internal Revenue Service (“IRS”) Reporting
Merchant herby warrants and certifies that: (i) the taxpayer identification number (“TIN”) provided on the Merchant Application is Merchant’s true and
correct TIN; (ii) Merchant is not subject to backup withholding because (a) Merchant is exempt from backup withholding, (b) Merchant has not been notified
by the IRS that it is subject to backup withholding as a result of a failure to report all interest or dividends, or (c) the IRS has notified Merchant that it is no
longer subject to backup withholding, and (iii) Merchant is a citizen of the United States of America (“U.S.”) or other U.S. person. (For federal tax purposes,
Merchant is considered a U.S. person if Merchant is: an individual who is a U.S. citizen, or U.S. resident alien, partnership, corporation, company or
association created or organized in the United States or under the laws of the United States, and estate (other than a foreign estate), or a domestic trust
(as defined in the Internal Revenue Code section 301.7701-7.))
11. INDEMNITY.
Merchant agrees to satisfy directly with the card holder any claim or complaint arising in connection with the card sale. Merchant agrees to indemnify and
hold Global Direct and Member harmless from and against any and all liabilities, losses, claims, damages, disputes, offsets, claims or counterclaims made
by a cardholder or any other person or entity with regard to indebtedness sold by Merchant hereunder or any other Service provided hereunder.
12. LIMITATION OF LIABILITY.
Neither Member nor Global Direct shall be liable for failure to provide the Services if such failure is due to any cause or condition beyond such party's
reasonable control. Such causes or conditions shall include, but shall not be limited to, acts of God or of the public enemy, acts of the Government in either
its sovereign or contractual capacity, fires, floods, epidemics, quarantine restrictions, strikes, shortages of labor or materials, freight embargoes, unusually
severe weather, breakdowns, operational failures, electrical power failures, communication failures, unavoidable delays, or other similar causes beyond
such party's control. The liability of Global Direct and Member for any loss hereunder, including but not limited to damages arising out of any malfunction
of the equipment or the failure of the equipment to operate, the unavailability or malfunction of the Services, personal injury, or property damage, shall, in
the aggregate, be limited to actual, direct, and general money damages in an amount not to exceed one (1) month's average charge paid by Merchant
hereunder (exclusive of interchange fees, assessments, and any other fees or costs that are imposed by a third party in connection with Merchant’s
payment processing) for Services during the previous twelve (12) months or such lesser number of months as shall have elapsed subsequent to the
effective date of this Agreement. This shall be the extent of Global's and Member's liability in the event of any alleged default by Global Direct or Member
arising out of or relating in any way to this Agreement, including alleged acts of negligence, breach of contract, or otherwise and regardless of the form in
which any legal or equitable action may be brought against Global Direct or Member, whether contract, tort or otherwise, and the foregoing shall constitute
Merchant's exclusive remedy. Under no circumstances shall Global Direct or Member be liable for any lost profits, lost interest, or for special, consequential,
punitive or exemplary damages, including but not limited to, damages arising out of placement of a Merchant's name on any terminated merchant list for
any reason, even if Global Direct or Member has been advised of the possibility of such damages. It is agreed that in no event will Global Direct or Member
be liable for any claim, loss, billing error, damage, or expense caused by Global Direct's or Member's performance or failure to perform hereunder which
is not reported in writing to Global Direct by Merchant within 60 days of such failure to perform or, in the event of a billing error, within 90 days of the date
of the invoice or applicable statement. Merchant expressly waives any such claim that is not brought within the time periods stated herein.
13. TERM AND TERMINATION.
This Agreement shall remain in full force and effect for an initial term of three (3) years. This Agreement shall be automatically extended for successive
one (1) year periods on the same terms and conditions expressed herein, or as may be amended, unless Merchant gives written notice of termination as
to the entire Agreement or a portion thereof at least 60 days prior to the expiration of the initial term or any extension or renewals thereof, in which case
this Agreement will terminate at the end of the then-current term. Notwithstanding anything to the contrary set forth herein, in the event Merchant terminates
the Agreement in breach of this Section 13, all monthly fees assessed to Merchant under the Agreement and due to Global Direct for the remainder of the
then existing term of the Agreement, including all minimum monthly fee commitments, shall be immediately due and payable to Global Direct, and Merchant
hereby authorizes Global Direct to deduct the greater of (a) $295 and (b) all remaining monthly fees (provided in no event shall either such amount exceed
the maximum amount permitted by applicable state law) from Merchant’s account referenced in Section 5, or to otherwise withhold the total amount from
amounts due to Merchant from Global Direct, immediately on or after the effective date of termination. If the Merchant’s account does not contain sufficient
funds for the debit or the amount cannot be withheld by Global Direct from amounts due to Merchant, Merchant shall pay Global Direct the amount due
within ten (10) days of the date of Global Direct’s invoice for same. The payment of accelerated monthly fees as described here is not a penalty, but rather
is hereby agreed by the parties to be a reasonable amount of liquidated damages to compensate Global Direct for its termination expenses and all other
damages under the circumstances in which such amounts would be payable. Such amounts shall not be in lieu of but in addition to any payment obligations
for Services already provided hereunder (or that Global Direct may continue to provide), which shall be an additional cost, and any and all other damages
to which Global Direct may be entitled hereunder. Notwithstanding the foregoing, Global Direct may terminate this Agreement or any portion thereof upon
written notice to Merchant. Furthermore, Global Direct may terminate this Agreement at any time without notice upon Merchant's default in performing
under any provision of this Agreement, upon an unauthorized conversion of all or any part of Merchant's activity to mail order, telephone order, or to any
activity where the card is not physically present and swiped through the Merchant’s terminal, upon any failure to follow the Card Acceptance Guide or any
operating regulation or rule of a card association or network organization, upon any misrepresentation by Merchant, upon commencement of bankruptcy
or insolvency proceedings by or against the Merchant, or in the event Global Direct reasonably deems itself insecure in continuing this Agreement. In the
event that Global Direct and Member breach the terms and conditions hereof, the Merchant may, at its option, give written notice to Global Direct and
Member of its intention to terminate this Agreement unless such breach is remedied within 30 days of such notice. Failure to remedy such a breach shall
make this Agreement terminable, at the option of the Merchant, at the end of such 30 day period unless notification is withdrawn. Any Merchant deposit of
sales or credit slips that is accepted by Global Direct and Member or by a designated depository after the effective date of termination will be returned to
Merchant and will not be credited (or debited) to its account(s). If the deposit has already been posted to Merchant's account(s), said posting will be
reversed and the deposit returned to Merchant. Termination of this Agreement shall not affect Merchant’s obligations which have accrued prior to
termination or which relate to any indebtedness purchased hereunder prior to termination, including but not limited to charge backs even if such charge
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at Merchant's expense. Notwithstanding the foregoing, if within forty-five (45) days of Merchant’s execution of this Agreement Merchant both provides NAB
or Global with written notice that it wishes to terminate this Agreement immediately and, if applicable, returns to Global, or anyone acting on Global Direct
or Member’s behalf, at Merchant’s expense any free terminals Merchant received in connection with this Agreement, Merchant shall not be responsible
for the payment of the above-referenced accelerated monthly fees, but shall be responsible for compliance with all other terms and conditions set forth in
this Agreement, including but not limited to payment for all fees incurred prior to the termination of this Agreement.
14. RETURNED ITEMS/CHARGEBACKS.
If a card holder disputes any transaction, if a transaction is charged back for any reason by the card issuing institution, or if Global Direct or Member has
any reason to believe an indebtedness previously purchased is questionable, not genuine, or is otherwise unacceptable, the amount of such indebtedness
may be charged back and deducted from any payment due to Merchant or may be charged against any of Merchant's accounts or the Reserve Account
(as defined below). Merchant acknowledges and agrees that it is bound by the rules of the card associations and network organizations with respect to
any chargeback. Merchant further acknowledges that it is solely responsible for providing Global Direct and Member with any available information to represent a chargeback and that, regardless of any information it provides or does not provide Global Direct and Member in connection with a chargeback,
or any other reason, Merchant shall be solely responsible for the liability related to such chargeback. A list of some common reasons for chargebacks is
contained in the Card Acceptance Guide provided, however, that such list is not exclusive and does not limit the generality of the foregoing. If any such
amount is uncollectible through withholding from any payments due hereunder or through charging Merchant's accounts or the Reserve Account, Merchant
shall, upon demand by Global Direct, pay Global Direct the full amount of the charge back. Merchant understands that obtaining an authorization for any
sale shall not constitute a guarantee of payment, and such sales slips can be returned or charged back to Merchant like any other item hereunder.
15. RESERVE ACCOUNT.
At any time, Global Direct and Member may, at their option, establish a reserve account to secure the performance of Merchant's obligations under this
Agreement to such party ("Reserve Account"). The Reserve Account may be funded, at Global Direct’s (or anyone acting on Global Direct’s behalf’s) sole
discretion, through any or all of the following: (a) Direct payment by Merchant - At the request of Global Direct or Member, Merchant will deposit funds in
the Reserve Account; (b) The proceeds of indebtedness presented for purchase; or (c) The transfer by Global Direct and Member into the Reserve Account
of funds withdrawn from any of the accounts referred to in Section 5 or any other accounts, including certificates of deposit, maintained by Merchant or
Merchant's guarantor, if any, with any designated depository or other financial institution. Merchant and Merchant’s guarantor hereby grant Member a
security interest in all accounts referenced in section 5 or any other accounts, including certificates of deposits, maintained by Merchant or Merchant’s
guarantor, if any, with any designated depository or other financial institution and authorize Global Direct (to the extent authorized by Member) or Member
to make such withdrawals at such times and in such amounts as it may deem necessary hereunder. Merchant and Merchant’s guarantor hereby instruct
said financial institutions to honor any requests made by Global Direct and Member under the terms of this provision. Merchant and Merchant’s guarantor
will hold harmless the financial institutions and indemnify them for any claims or losses they may suffer as a result of honoring withdrawal requests from
Global Direct and Member. Merchant hereby agrees that Global Direct and Member may deduct from this Reserve Account any amount owed to such
party in accordance with this Agreement. Any funds in the Reserve Account may be held until the later of (a) the expiration of any potentially applicable
chargeback rights in respect of purchased indebtedness under the rules and regulations of the card associations or network organizations and (b) the
period necessary to secure the performance of Merchant’s obligations under this Card Services Agreement, which holding period may extend beyond
termination of this Agreement. The Merchant will not receive any interest on funds being held in a Reserve Account and merchant has no right to access
the funds being held in the Reserve Account or otherwise transfer, pledge or use these funds for its own purpose. Without lim iting the generality of the
foregoing, Merchant shall, upon termination of this Card Services Agreement, maintain the sum of at least five percent (5%) of gross sales for the 90 day
period prior to termination to be held in a Reserve Account in accordance with the terms of this Card Services Agreement. Global Direct may, at its
discretion upon termination of this Agreement, require that the Merchant maintain more than five percent (5%) of gross sales for the 90 day period prior to
termination in a Reserve Account.
16. DEFAULT/SECURITY INTEREST.
Upon failure by Merchant to meet any of its obligations under this Agreement (including funding the Reserve Account), any of the accounts referred to in
Section 5 or any other accounts belonging to Merchant, Merchant’s affiliated entities, or Merchant’s guarantor held by any designated depository (or by
any other financial institution) may be debited without notice to Merchant, and Merchant (on behalf of itself and its affiliated entities) and Merchant’s
guarantor gives Member and Global Direct a security interest in all such accounts for these purposes. The scope of the security interest, and Merchant's
(on behalf of itself and its affiliated entities) and Merchant’s guarantor’s instructions to its financial institutions to accept withdrawal requests from Global
Direct and Member, and Merchant's agreement to hold such institutions harmless and to indemnify them are described above in Section 15. Merchant
also agrees that, in the event of a default by Merchant, and in furtherance of its rights under Section 5 above and otherwise, Member has a right of setoff
and may apply any of Merchant's deposit balances or any other monies due Merchant from Member towards the payment of amounts due from Merchant
under the terms of this Agreement. The rights stated herein are in addition to any other rights Global Direct and Member may have under applicable law.
17. AMENDMENTS.
This Agreement may be amended only in writing signed by Global Direct, Member, and Merchant, except that (a) the Card Acceptance Guide and any
and all fees, charges, and/or discounts (including without limitations non-qualified surcharge rates) may be changed immediately, or (b) Global Direct may
mail Merchant either (i) a notice describing amendments to this Agreement or new services to be provided or fees to be charged to Merchant or (ii) an
entirely new agreement, which notice, amendments or new agreement will be binding upon Merchant if it deposits sales or credit slips after the effective
date of such amendment or new agreement set forth in Global's notice.
18. WAIVER.
No provision of this Agreement shall be deemed waived by any party unless such waiver is in writing and signed by the party against whom enforcement
is sought. No failure to exercise, and no delay in exercising on the part of any party hereto, any right, power or privilege under this Card Services Agreement
shall operate as a waiver thereof; nor shall any single or partial exercise of any right, power or privilege under this Card Services Agreement preclude any
other or further exercise thereof or the exercise of any right, power, or privilege.
19. EXCHANGE OF INFORMATION.
Merchant authorizes Global Direct to order a credit report on Merchant or any owner, officer, shareholder, partner, proprietor, managing agent or guarantor
of Merchant. Merchant hereby authorizes Member or any depository institution to release any financial information concerning Merchant or its accounts to
Global Direct. Subsequent credit reports may be ordered in connection with updating, renewing or continuing this Agreement. Upon the written request of
any individual who is the subject of a consumer credit report, Global Direct will provide the name and address of the consumer credit reporting agency
furnishing such report, if any. Global Direct may exchange information about Merchant, Merchant's owners, principals, partners, proprietors, officers,
shareholders, managing agents and guarantors with Member, other financial institutions and credit card associations, network organizations and any other
party. Merchant hereby authorizes Global Direct to disclose information concerning Merchant's activity to any card association, network organizations, or
any of their member financial institutions, or any other party without any liability whatsoever to Merchant.
20. ONLINE STATEMENTS.
If Merchant elects to receive monthly statements by accessing them on-line (an “E-statement”), Merchant will need to visit and register at
www.mybizperks.com, agent’s secure website, to obtain a user ID and password. Merchant will be required to provide their merchant ID and other
additional information to verify their identification. After completing the registration process, Merchant will be able to access their E-statement(s) by visiting
www.mybizperks.com/ and logging in with their user ID and password, which user ID and password can l be reset at any time by Merchant. Merchant will
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typically have access to the E-statement by the third business day of the following month. Merchant acknowledges and agrees that if they elect to receive
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statements through the U.S. mail by visiting www.mybizperks.com/paper, and following the opt-out procedures provided through that link, or by contacting
their agent or the customer service number provided on their statements and in the welcome letter; provided, however, exercising the option to opt out
does not constitute a withdrawal of consent to receive monthly E-statements. If Merchant chooses to receive paper statements, Merchant will be charged
a monthly fee of $1.00 for each statement. In order to register to receive and access to E- statements, Merchant will need (i) internet access, (ii) a currently
supported version of one the following internet browsers Internet Explorer, Firefox or Safari, and (iii) a currently supported PDF viewer (such as Adobe
Reader which is available for free download at http://get.adobe.com/reader/ ). These requirements, browsers and/or PDF readers may change from time
to time, and Merchant will be provided notice of any such change. . Neither Member, Global Direct nor its agents are responsible for ensuring that
Merchant’s E-statements are accessible through outdated vendor products. In the event Merchant is unable to access any of the information that has been
made available on the E-statement, it is Merchant’s obligation to notify its agent immediately. Without limiting any of the rights under this Agreement,
neither Member, Global Direct nor its agents are responsible for: (i) consequential or incidental damages caused by services performed by Member, Global
Direct nor its agents, any agents of Member, Global Direct or its agents, or Merchant’s internet services provider; (ii) damages arising from unauthorized
access to E-statements; or (iii) any costs associated with updating, modifying, or terminating Merchant’s software or hardware. Member, Global Direct or
its agents may change, suspend, or terminate all or any aspect of the E-statement upon notice to Merchant.
21. GENERAL.
If any provision of this Agreement or portion thereof is held to be unenforceable, such a determination will not affect the remainder of this Agreement.
Paragraph headings are included for convenience only and are not to be used in interpreting this Agreement.
22. NOTICES.
All notices required by this Agreement shall be in writing and shall be sent by telefax, by overnight carrier, or by regular or certified mail. All notices sent
to Global Direct or Member shall be effective upon actual receipt by the Corporate Secretary of Global Payments Direct, Inc. 10 Glenlake Parkway North
Tower, Atlanta, Georgia 30328. Any notices sent to Merchant shall be effective upon the earlier of actual receipt or upon sending such notice to the address
provided by Merchant in the Merchant Application. The parties hereto may change the name and address of the person to whom all notices or other
documents required under this Agreement must be sent at any time by giving written notice to the other party.
23. TELEPHONE MONITORING AND CONTACTING THE MERCHANT.
From time to time Global and/or its agents may monitor and record telephone calls regarding Merchant’s account to assure the quality of their service(s).
Merchant agrees, in order for Global and/or its agents to service the account or to collect any amounts Merchant may owe, that Global and/or its agents
may from time to time make calls and/or send e-mails and/or text messages to the Merchant, using prerecorded/artificial voice messages and/or through
the use of an automatic dialing device, at any telephone number associated with Merchant’s account, including wireless telephone numbers that could
result in charges to Merchant, or at any email address Merchant provide to Global and/or its agents.
24. MERGER.
The Agreement, including these Terms and Conditions and the Merchant Application, constitutes the entire Agreement between Merchant, Global Direct,
and Member and supersedes all prior memoranda or agreements relating thereto, whether oral or in writing. The Merchant, Global Direct and Member
agree that, in order for the rights and obligations of the parties to be fairly and equitable administered, the various purchases of indebtedness contemplated
under these Terms and Conditions and the Merchant Application shall constitute a single, integrated transaction, and not a series of separate or discrete
transactions.
25. CHOICE OF LAW/ATTORNEY’S FEES/VENUE/JURY TRIAL WAIVER.
Should it be necessary for Global or Member to defend or enforce any of its rights under this Agreement in any collection or legal action, Merchant agrees
to reimburse Global and/or Member, as applicable, for all costs and expenses, including reasonable attorney’s fees, as a result of such collection or legal
action. Without limiting the generality of the foregoing, Merchant agrees to reimburse Global and/or Member, as applicable, for all costs and expenses,
including reasonable attorney’s fees, incurred by Global and/or Member in enforcing or defending its rights under this Section 24, without regard to whether
there has been an adjudication on the merits in any such action. Merchant waives trial by jury with respect to any litigation arising out of or relating to this
Agreement. Global, Member, and Merchant agree that any and all disputes or controversies of any nature whatsoever (whether in contract, tort or
otherwise) arising out, relating to, or in connection with (a) this Agreement, (b) the relationships which result from this Agreement, or (c) the validity, scope,
interpretation or enforceability of the choice of law and venue provisions of this Agreement, shall be governed by the laws of the State of Georgia,
notwithstanding any conflicts of laws rules, and shall be resolved, on an individual basis without resort to any form of class action and not consolidated
with the claims of any other parties. Global, Member, and Merchant agree that all actions arising out, relating to, or in connection with (a) this Agreement,
(b) the relationships which result from this Agreement, or (c) the validity, scope, interpretation or enforceability of the choice of law and venue provision of
this Agreement shall be brought in either the courts of the State of Georgia sitting in Fulton County or the United States District Court for the Northern
District of Georgia, and expressly agree to the exclusive jurisdiction of such courts.
26. EFFECTIVE DATE.
This Card Services Agreement shall become effective only upon acceptance by Global Direct and Member, or upon delivery of indebtedness at such
locations as designated by Global Direct for purchase, whichever event shall first occur.
27. DESIGNATION OF DEPOSITORY.
The financial institution set forth in the Merchant Application is designated by Merchant as a depository institution ("Depository") for its credit card
indebtedness. Such financial institution must be a member of an Automated Clearing House Association. Merchant authorizes payment for indebtedness
purchased hereunder to be made by paying Depository therefore with instructions to credit Merchant's accounts. Depository, Member, and/or Global Direct
may charge any of Merchant's accounts at Depository for any amount due under this Agreement. Global Direct must approve in writing any proposed
changes to the account numbers or to the Depository. Merchant hereby authorizes Depository to release any and all account information to Global Direct
or anyone acting on Global Direct’s behalf as Global Direct may request without any further authorization, approval or notice from or to Merchant.
28. FINANCIAL ACCOMMODATION.
The acquisition and processing of sales slips hereunder is a financial accommodation and, as such, in the event Merchant becomes a debtor in bankruptcy,
this Agreement cannot be assumed or enforced, and Global Direct and Member shall be excused from performance hereunder.
29. DEBIT/ ATM PROCESSING SERVICES: ADDITIONAL TERMS AND CONDITIONS.
Debit Sponsor shall act as Merchant’s sponsor with respect to the participation of point-of-sale terminals owned, controlled, and/or operated by Merchant
(the "Covered Terminals") in each of the following debit card networks ("Networks"): Accel, AFFN, Alaska Option, CU24, Interlink, Maestro, NYCE, Pulse,
Shazam, Star, and Tyme, which Networks may be changed from time-to-time by Debit Sponsor or Global Direct without notice. Merchant may also have
access to other debit networks that do not require a sponsor. Global Direct will provide Merchant with the ability to access the Networks at the Covered
Terminals for the purpose of authorizing debit card transactions from cards issued by the members of the respective Networks. Global Direct will provide
connection to such Networks, terminal applications, settlement, and reporting activities. Merchant will comply with all federal, state, and local laws, rules,
regulations, and ordinances ("Applicable Laws") and with all by-laws, regulations, rules, and operating guidelines of the Networks ("Network Rules").
Merchant will execute and deliver any application, participation, or membership agreement or other document necessary to enable Debit Sponsor to act
as sponsor for Merchant in each Network. Merchant agrees to utilize the debit card Services in accordance with the Card Services Agreement, its exhibits
or attachments, and Global Direct’s instructions and specifications (including but not limited to the Card Acceptance Guide which is incorporated into and
made a part of this Card Services Agreement), and to provide Global Direct with the necessary data in the proper format to enable Global Direct to properly
furnish the Services. Copies of the relevant agreements or operating regulations shall be made available to Merchant upon request. Merchant shall not in
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other to any third party. Nothing contained in this Section shall be construed to create or constitute a partnership, joint venture, employer- employee, or
agency relationship between Debit Sponsor and Merchant. In the event that Debit Sponsor’s sponsorship of Merchant in any Network is terminated prior
to the termination of the Card Services Agreement, Global Direct may assign Debit Sponsor’s rights and obligations hereunder to a third party. All provisions
in this Section necessary to enforce the rights and obligations of the parties contained in this Section shall survive the termination of Debit Sponsor’s debit
sponsorship of Merchant under the Card Services Agreement. Debit Sponsor may assign this Agreement to any parent, subsidiary, affiliate, or successorin-interest. DEBIT CARD MERCHANT. EACH DEBIT CARD TRANSACTION WILL BE ASSESSED THE NETWORK'S ACQUIRER FEE IN ADDITION
TO THE DEBIT CARD PER ITEM FEE QUOTED IN THE CARD SERVICES FEE SCHEDULE OF THE MERCHANT APPLICATION
30. MERCHANTACCEPTANCE OF EBT TRANSACTIONS: ADDITIONAL TERMS AND CONDITIONS.
Merchant agrees to issue Benefits to Recipients in accordance with procedures specified herein, and in all documentation and user guides provided to
Merchant by Global Direct, as amended from time-to-time (including but not limited to the Card Acceptance Guide which is incorporated into and made a
part of this Card Services Agreement); and pursuant to the Quest Operating Rules (the “Rules”), as amended from time-to-time, issued by the National
Automated Clearing House Association as approved by the Financial Management Service of the U.S. Treasury Department. Unless otherwise defined
herein, all capitalized terms shall have the meanings ascribed them in the Rules. Merchant will provide each recipient a receipt of each Benefit issuance.
Merchant will be solely responsible for Merchant's issuance of Benefits other than in accordance with authorizations. Merchant agrees to comply with all
the requirements, laws, rules and regulations pertaining to the delivery of services to Benefit Recipients and Benefit Recipient confidentiality. If Merchant
issues FS Benefits under this Card Services Agreement, Merchant represents and warrants to Global Direct that Merchant is and FNS-authorized
“Merchant” (as such term is defined in the Rules) and is not currently suspended or disqualified by FNS. Merchant agrees to secure and maintain at its
own expense all necessary licenses, permit, franchises, or other authorities required to lawfully effect the issuance and distribution of Benefits under this
Card Services Agreement, including without limitation, any applicable franchise tax certificate and non-governmental contractor's certificate, and covenants
that Merchant will not issue Benefits at any time during which Merchant is not in compliance with the requirements of any applicable law. Merchant agrees
to hold Global Direct harmless from any costs of compliance or failure to comply with any such obligation by Merchant. Global Direct may terminate or
modify the provision of Services to Merchant if any of Global Direct's agreements with government EBT agencies are terminated for any reason or if any
party threatens to terminate services to Global Direct due to some action or inaction on the part of Merchant. If any of these Card Services Terms &
Conditions are found to conflict with Federal or State law, regulation or policy of the Rules, these Card Services Terms & Conditions are subject to
reasonable amendment by Global Direct, the State or its EBT Service Provider to address such conflict upon ninety (90) days written notice to Merchant,
provided that Merchant may, upon written notice, terminate the Card Services Agreement upon receipt of notice of such amendment. Nothing contained
herein shall preclude the State from commencing appropriate administrative or legal action against Merchant or for making any referral for such action to
any appropriate Federal, State, or local agency. Any references to “State” herein shall mean the State in which Merchant issues Benefits pursuant hereto.
If merchant issues Benefits in more than one State pursuant hereto, then the reference shall mean each such State severally, not jointly.
31. DISCOVER PROGRAM MARKS.
Merchant is hereby granted a limited non-exclusive, non-transferable license to use Discover brands, emblems, trademarks, and/or logos that identify
Discover cards (“Discover Program Marks”). Merchant is prohibited from using the Discover Program Marks other than is expressly authorized in writing
by Global Direct. Merchant shall not use the Discover Program Marks other than to display decals, signage, advertising and other forms depicting the
Discover Program Marks that are provided to Merchant by Global Direct pursuant to this Card Services Agreement or otherwise approved in advance in
writing by Global Direct. Merchant may use the Discover Program Marks only to promote the services covered by the Discover Program Marks by using
them on decals, indoor and outdoor signs, advertising materials and marketing materials; provided that all such uses by Merchant must be approved in
advance by Global Direct in writing. Merchant shall not use the Discover Program Marks in such a way that customers could believe that the products or
services offered by Merchant are sponsored or guaranteed by the owners of the Discover Program Marks. Merchant recognizes that it has no ownership
rights in the Discover Program Marks and shall not assign to any third party any of the rights to use the Discover Program Marks.
32. PAYPAL MARKS.
PayPal Marks means the brands, emblems, trademarks, and/or logos that identify PayPal Acceptance. Merchant shall not use the PayPal Marks other
than to display decals, signage, advertising, and other forms depicting the PayPal Marks that are provided to Merchant by Global Direct pursuant to the
Merchant Program or otherwise approved in advance in writing by Acquirer. Merchant may use the PayPal Marks only to promote the services covered
by the PayPal Marks by using them on decals, indoor and outdoor signs, advertising materials and marketing materials; provided that all such uses by
Merchant must be approved in advance by Global Direct in writing. Merchant shall not use the PayPal Marks in such a way that customers could believe
that the products or services offered by Merchant are sponsored or guaranteed by the owners of the PayPal Marks. Merchant recognizes that it has no
ownership rights in the PayPal Marks. Merchant shall not assign to any third party any of the rights to use the PayPal Marks. Merchant is prohibited from
using the PayPal Marks, not permitted above, unless expressly authorized in writing by PayPal.
MID AND NON-QUALIFIED SURCHARGES/CROSS-BORDER FEES.
Merchant pricing appears in the Card Services Fee Schedule of the Merchant Application. T&E merchants (airline, car rental, cruise line, fast food, lodging,
restaurant, travel agent, transportation) may have separate rates quoted for consumer and commercial (business) transactions. Transactions that do not
clear as priced are subject to MID or non-qualified surcharges (MID/NQS) that are billed back to you on your monthly statement. The most predominate
market sectors and applicable MID or non-qualified surcharge rates appear below. Most MID or non-qualified surcharges can be avoided by using products
that support authorization and market data requirements established by the card associations and that are subject to change from time to time. Some MID
or non-qualified surcharges occur on specific types of cards (including without limitation Visa Rewards Card, Visa Signature Card, Visa Signature Preferred
Card, Visa Infinite Card, MasterCard Rewards Card. MasterCard World Card, MasterCard World Elite Card and “foreign” cards issued outside the United
States), if the merchant accepts credit cards. Unless your Card Services Fee Schedule specifically addresses commercial cards (i.e., Business Cards,
Corporate Cards, Fleet Cards, GSA Cards, Purchase Cards), you will be billed back for the higher cost of acceptance of commercial cards; this is also
unavoidable based on the card association requirement to accept all types of credit cards, if the merchant accepts credit cards, unless you are primarily a
business-to-business supplier with corresponding pricing based on acceptance of commercial cards. The card associations require that information from
the original authorization, including a life cycle identifier, be retained and returned with subsequent authorizations and/or the settled transaction data. The
card associations validate this information as part of the clearing and settlement process. If authorization data is not retained and returned at settlement,
then the transaction will not clear as priced and will incur MID/NQS.
The items listed in this Section 33 are not and are not intended to be a comprehensive list of all instance in which non-qualified surcharges may apply.
Non-qualified surcharges may apply in additional situations. All non-qualified surcharges include additional fees assessed by the applicable card
association and Global Direct. Merchant will also be assessed (a) Cross-Border fees and a U.S. Acquirer Support fee for international MasterCard and
Maestro transactions and (b) an International Service Assessment fee for international Visa transactions, and (c) an International Processing Fee and
International Service fee for international Discover transactions. These fees, which are applicable to transactions between merchant and a non-U.S.
MasterCard, Maestro, Visa, or Discover cardholder, will be displayed as a separate item on Merchant’s monthly statement and may include fees assessed
by both the applicable card association and Member or Global Direct. Merchant will also be assessed per transaction access or participation fees and
assessment rates for Visa, MasterCard, Discover and PayPal transactions, which will be displayed as a separate item on Merchant’s monthly statement
and may include fees by both the applicable card association and Member or Global Direct. Merchant will also be assessed a Discover Network
Authorization Fee. Merchant may also be assessed a PCI DSS Compliance fee, which will appear as a separate item on Merchant’s monthly statement.
This fee is assessed by Member and Global Direct in connection with Member and Global Direct’s efforts to comply with the PCI Data Security Standard
and does not ensure Merchant’s compliance with the PCI Data Security Standard or any law, rule or regulation related to cardholder data security. The
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confirm they are using a PA DSS Validated payment application. Merchant will also be assessed the following fees on or related to Visa transactions: the
Visa Misuse of Authorization System fee, which will be assessed on authorizations that are approved but never settled with the Merchant’s daily batch,
the Visa Zero Floor Limit Fee, which will be assessed on settled transactions that were not authorized, the Visa Zero Dollar Verification fee, which will be
assessed on transactions where Merchant requested an address verification response without an authorization, the Visa Transaction Integrity fee, which
will be assessed on Visa signature debit and prepaid transactions that fail to meet processing and transaction standards defined by Visa, and a monthly
fee based on the number of card present Merchant locations by Merchant taxpayer identification number and/or all Visa volume processed by a Merchant’s
taxpayer identification number. Merchant will also be assessed a MasterCard CVC2 Transaction fee and the MasterCard Misuse of Authorization System
fee, which will be assessed on authorizations that are approved but never settled with the Merchant’s daily batch or not properly reversed within 120 days,
and an acceptance and licensing fee that will be applied to the Merchant’s total U.S. MasterCard sales volume. These fees will be displayed as separate
items on Merchant’s monthly statement, provided that the acceptance and licensing fee may be included with Merchant’s MasterCard assessment fees
and may include fees assessed by both the applicable card association and Member or Global Direct. All references to non-qualified surcharges in this
Section 33 shall include both mid-qualified and non-qualified surcharges.
MID AND NON-QUALIFIED SURCHARGES FOR PREDOMINANT MARKET SECTORS
Retail/Restaurant Electronic Merchant
If you are a Retail Merchant or a Restaurant Merchant with retail-only pricing (no Business Card Rate) and utilize a certified terminal product or electronic
system for authorization and settlement through Global Direct, each consumer card transaction you submit which meets all of the following requirements
will be priced at the rate quoted. Each transaction not processed as outlined, including without limitation retail commercial card transactions in addition to
transactions using Visa Rewards Card, Visa Signature Card, Visa Signature Preferred Card, Visa Infinite Card, MasterCard Rewards Card, MasterCard
World Card, MasterCard World Elite Card and all Commercial Cards, will be priced at the non-qualified rate quoted in the Merchant Application
• Obtain a single electronic authorization with magnetic strip read or contactless data capture (electronic imprint) at the time of sale.
• Obtain a single electronic authorization and settle for authorized amounts.
• Obtain a cardholder signature (unless transaction is eligible for No Signature Required [NSR] program).
• Settle and transmit batches same day via your terminal/electronic system.
• The electronic authorization amount must be equal to the transaction amount on all Visa debit card transactions unless a Restaurant (MCC
5812), Fast Food (MCC 5814), Service Station (MCC 5541) or, Bar/Tavern (MCC 5513), Beauty/Barber Shop (MCC 7230), or Taxi/Limousines
(MCC 4121).
• The electronic authorization amount must be equal to the transaction amount on Discover retail transactions except that Taxi Limousines (MCC
4121) and Beauty/Barber Shop (MCC 7230) merchant transactions may vary up to 20%. Restaurant (MCC 5812), Fast Food (MCC 5814),
Service Station (MCC 5541) or Bar/Tavern (MCC 5513) transactions may vary by more than 20% from the electronic authorization without
incurring NQS.
Restaurant Electronic Merchant
If you are a Restaurant Merchant MCC 5812 or Fast Food Merchant MCC 5814 and utilize a certified terminal product or electronic system for authorization
and settlement through Global Direct, each consumer card transaction you submit which meets all of the following requirements will be priced at the rate
quoted. Each transaction not processed as outlined, in addition to transactions using Visa Rewards Card, Visa Signature Card, Visa Signature Preferred
Card, Visa Infinite Card, MasterCard Rewards Card, MasterCard World Card, and MasterCard World Elite Card will be priced at the non-qualified rate
quoted in the Merchant Application. Commercial Card transactions that meet these requirements will be subject to the Business Card rate quoted in the
Fee Schedule. Commercial Card transactions not processed in accordance with these requirements will be subject to the non-qualified rate quoted in the
Merchant Application.
• Obtain a single electronic authorization with magnetic strip read or contactless data capture (electronic imprint) at the time of sale.
• Obtain a cardholder signature (unless transaction is eligible for NSR program).
• Settle and transmit batches same day via your terminal/electronic system.
Supermarket Electronic Merchant
If you are an approved (certified) supermarket merchant and utilize a terminal or electronic system for authorization and settlement through Global Direct,
each transaction you submit which meets all of the following requirements will be priced at the rate(s) quoted for Supermarket Credit Card and Supermarket
Check Card. Each transaction not processed as outlined, in addition to transactions using Visa Rewards Card, Visa Signature Card, Visa Signature
Preferred Card, Visa Infinite Card, MasterCard Rewards Card, MasterCard World Card, MasterCard World Elite and commercial cards, will be priced at
the nonqualified rate quoted in the Merchant Application.
• Obtain a magnetic strip read (card swipe/contactless data capture/electronic imprint) at the time of sale.
• Obtain a single electronic authorization and settle for authorized amounts.
• Obtain a cardholder signature (unless transaction is eligible for NSR program).
• Settle and transmit batches same day via your terminal/electronic system.
• The electronic authorization amount must be equal to the transaction amount on all Visa debit card transactions.
Developing Market Electronic Merchant
If you qualify as a Developing Market Merchant (as defined by Association guidelines from time to time) and utilize a terminal or electronic system for
authorization and settlement through Global Direct, each transaction you submit which meets all the following requirements will be priced at the rates
quoted. Any other transaction, including commercial card transactions, Visa Rewards Card, Visa Signature Card, Visa Signature Preferred Card, Visa
Infinite Card, MasterCard Rewards Card, MasterCard World Card, and MasterCard World Elite Card, and non-magnetic stripe read foreign transactions
will be priced at the non-qualified rate quoted in the Merchant Application. In addition, each Visa transaction not processed as outlined, but transmitted
same day or next day via your terminal/electronic system, will be priced at the non-qualified rate quoted in the Merchant Application.
• Obtain a single electronic authorization.
• Settle and transmit batches same day via your terminal/electronic system.
• Provide market data as required: If card is not present and a magnetic stripe read does not occur, then Merchant may be required to comply
with "Direct Marketer" market data requirements including AVS request on cardholder billing address at time of authorization. If card is present
and cardholder signature is obtained, however the magnetic stripe is damaged, then Merchant may be required to obtain AVS match on
cardholder billing address zip code.
Direct Marketer Electronic Merchant
If you are a Direct Mail/Telephone Order Merchant (non-magnetic swipe read transactions), and utilize a certified terminal product or electronic system for
authorization and settlement through Global Direct, each transaction you submit which meets all of the following requirements will be priced at the rate
quoted. Any other transaction, including all foreign transactions and commercial card transactions in addition to transactions using Visa Rewards Card,
Visa Signature Card, Visa Signature Preferred Card, Visa Infinite Card, MasterCard Rewards Card, MasterCard World Card, and MasterCard World Elite
Card will be priced at the non-qualified rate quoted in the Merchant Application.
• Obtain an electronic authorization and settle for authorized amounts (one reversal permitted on Visa transactions to make authorization amount
equal to settle amount).
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• CID verification for Discover merchants on non-recurring transactions.
• Purchase date (settled date) is ship date.
• Send order number with each transaction.
• Settle and transmit batches same day via your terminal/electronic system.
• Send level 3 data (line item detail, sales tax, customer code) with every eligible commercial card transaction.
NOTE: Card Not Present transactions involving one-time, recurring, or installment bill payment transactions are subject to additional card association
requirements which must be complied with to avoid NQS. Electronic commerce transaction requirements are also subject to additional card association
requirements which must be complied with to avoid NQS. Please refer to Card Acceptance Guide for additional requirements.
Purchase Card Electronic Merchant
If you are a Purchase Card Merchant (non-magnetic swipe read transactions) and utilize a certified terminal product or electronic system for authorization
and settlement through Global Direct, each transaction you submit which meets the following requirements will be priced at the rate quoted. Each Visa
transaction not processed as outlined, but transmitted same day or next day via your terminal/electronic system, will be priced at the non-qualified rate
quoted in the Merchant Application. Each Visa business and commercial card transaction will be priced at the rate quoted plus 1.09%. Any other transaction
that does not meet the following requirements, including without limitation foreign transactions, tax-exempt Visa Commercial transactions, Visa Rewards
Card, Visa Signature Card, Visa Signature Preferred Card, Visa Infinite Card, MasterCard Rewards Card, MasterCard World Card, and MasterCard World
Elite Card, will be priced at the non-qualified rate quoted in the Merchant Application.
• Obtain an electronic authorization and settle for authorized amounts (one reversal permitted on Visa transactions to make authorization amount
equal to settled amount).
• Address Verification Request in authorization on cardholder billing address.
• Purchase date (settled date) is ship date.
• Send order number (customer code) with each transaction.
• Send tax amount with every transaction.
• Send Level 3 data (line item detail) with every eligible commercial card transaction. Sales tax exempt transactions will not be considered to
meet these requirements unless they include Level 3 data (line item detail).
• Settle and transmit batches same day via your terminal/electronic system.
Lodging/Auto Rental Electronic Merchant
• If you are a Lodging or Auto Rental Merchant utilizing a terminal or electronic system for authorization and settlement through Global Direct,
each consumer card transaction you submit which meets the following requirements will be priced at the rate quoted. Each transaction not
processed as outlined, including without limitation non-magnetic stripe read foreign transactions, and transactions using Visa Rewards Card,
Visa Signature Card, Visa Signature Preferred Card, Visa Infinite Card, MasterCard Rewards Card, MasterCard World Card, MasterCard World
Elite Card will be priced at the rate plus 1.48%. Commercial Card transactions that meet these requirements will be subject to the Business Card
rate quoted in the Fee Schedule. Commercial Card transactions not processed in accordance with these requirements will be subject to the nonqualified rate quoted in the Merchant Application.
• Obtain a magnetic swipe read (card swipe/electronic imprint) at the time of check-in.
• Obtain additional electronic authorizations or send partial reversals to bring total authorized amount within 15% of settled amount.
Authorizations must meet card association requirements.
• Obtain a cardholder signature for final transaction amount.
• Purchase Date is hotel check-out date/auto return date.
• Length of guest stay/rental in initial authorization.
• Hotel Folio/Rental Agreement Number and check-in date/check-out date transmitted with each transaction.
• Additional market data may be required for commercial card transactions to avoid NQS. Lodging merchants who (1) accept credit cards for
advance payment; (2) guarantee reservations using a credit card; or (3) provide express check-out services to guests, must comply with
additional card associate ion requirements for these services in addition to additional authorization and settlement market data requirements.
Lodging merchants who subject charges to final audit and bill for ancillary/additional charges must comply with additional bank card association
requirements for these services in addition to additional authorization and settlement market data requirements to avoid NQS. These transactions
may also be subject to the rate quoted plus 1.48%. Please see Card Acceptance Guide for requirements and best practices for these
transactions. TouchTone Capture Merchant Transactions which utilize our TouchTone Capture system for authorizations and settlement, settle
beyond 48 hours, or are not transmitted via the TouchTone Capture system, will be priced at the non-qualified rate quoted in the Merchant
Application.
Paper Deposit Merchant: Non-terminal/electronic paper deposit transactions will be priced at the rate quoted in the Card Services Fee Schedule of the
Merchant Application.
Debit Card Merchant: Each debit card transaction will be assessed the network’s acquirer fee in addition to the debit card per item fee quoted in the Card
Services Fee Schedule of the Merchant Application.
Card Present Mag Stripe Failure: A magnetic stripe read is also referred to as an electronic imprint. If the magnetic stripe is damaged, then other validation
means may be required to protect against counterfeit cards and merchant must obtain a manual imprint. Most products will prompt for cardholder billing
zip code and perform an AVS check for a zip code match. CID verification is recommended for Discover key-entered transactions. Key-entered retail
transactions are subject to higher interchange and NQS. The foregoing information regarding NQS is not comprehensive and is subject to change by the
card association. Additional or different rates or fees may apply based on the details of a subject transaction.
For Member contact:
Wells Fargo Bank
1200 Montego
Walnut Creek, CA 94598
Debit sponsorship provided by Wells Fargo Bank N.A.
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MERCHANT APPLICATION
(cont.)
COMPLETE IF YOUR SALES ARE GENERATED THROUGH MAIL/TELEPHONE/INTERNET
1.Description of product sold:
2.Who owns product?  Merchant  Vendor (Drop Ship Required)
3.List the name(s) of vendors from which the product is purchased.
4.How do you advertise?
 Catalog /Direct Mail/Flyers  TV or Radio

 Internet (list Web Page Address)
Mail
Telephone
5.How does the customer order the product?


 Fax  Internet
6.Do your customers sign a service agreement with you?
 Yes  No
7.If Yes, what is the timeframe of the service agreement?
 Monthly
 Quarterly
 Annual
Yes No
8.Name of Fulfillment House (if any)
Inspected
Date Inspected
9.Are consumers required to provide a deposit?  Yes  No
10.Delivery Time Frame:  0-7 Days
 8-14 Days  15-30 Days  More than 30 Days
11.Shipping Service Used:  Fed Ex
 UPS  Airborne  Express Mail  By Merchant
12.What is your return or refund policy?
13.When you receive an authorization, how long before the merchandise is shipped?
14.In what geographic areas will the product be marketed and sold?

BUSINESS TRADE SUPPLIERS (LIST TWO)
Name

Address

Contact

Phone

Name

Address

Contact

Phone

MERCHANT SITE SURVEY REPORT (To Be Completed by Sales Representative)
Merchant Location:  Store Front  Office Building
The Merchant:
Landlord Name
 Owns  Leases the Premises



Warehouse



Residence



Other
Landlord Telephone Number

I hereby verify that this application has been fully completed by merchant applicant and that I have inspected the business premises of the merchant
at this address and the information stated above is true and correct to the best of my knowledge and belief.
Verified and Inspected by (Print Name)

Representative Signature

PRICING SCHEDULE
Retail
(if any % is Swiped)
Qualified Retail Discount Rate*:
Transaction Fee:

*For details regarding mid-qualified and
non-qualified surcharges, please see page 7
section 32 of the terms and conditions. For
purposes of this agreement the mid-qualified
surcharge is 1% ( $1 per $100.00) + $0.19.
For purposes of this agreement the
non-qualified is 1% ( $1 per $100.00) +
$0.19. Card association assessments will be
passed through.

Mastercard Network Access Fee: $0.0208.
Visa Network Access Fee: $0.0218.
Discover Network Access Fee: $0.0185.
Paypal Network Access Fee: $0.0185.

Date

Other Fees (if applicable)
MOTO/Internet
(100% Keyed only)
Qualified MOTO Discount Rate*:
Transaction Fee:
(Must use AVS)

*For details regarding non-qualified
surcharges, please see page 7 section 32 of
the terms and conditions. For purposes of
this agreement the non-qualified surcharge is
N/A% ( $N/A per $100.00). Card association
assessments will be passed through.

X

Mastercard Network Access Fee: $0.0208.
Visa Network Access Fee: $0.0218.
Discover Network Access Fee: $0.0185.
Paypal Network Access Fee: $0.0185.

Dial Pay Transactions:
T & E Draft Capture Transactions:
Address Verification:
Batch Header:
Interchange Fee Passthrough
Credit
Check Card
Wireless Transaction Fee:
Wireless Network Access (Monthly):
Wireless Activation Fee:
PhoneSwipe Gateway (Monthly):
PhoneSwipe Add'l Unit Gateway (Monthly):
PhoneSwipe Transaction Fee:
Debit Transaction:
Debit Gateway (Monthly):
EBT Transaction Fee:
Internet Gateway Fee (Monthly):
Internet Transaction Fee:
Monthly Minimum Discount Fee:
Monthly Basic Service Fee:
Chargeback Fee:
Retrieval Fee:
Account Setup Fee:
Annual Fee:
Voice Authorization Fee:
PCI Compliance Fee:

$
$
$
$

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

0.50
0.25
0.05
0.25
0.10
0.22
0.10
25.00
35.00
14.95
4.95
0.05
0.35
5.00
0.20
20.00
0.10
25.00
10.00
25.00
15.00
95.00
79.00
1.00
79.00

See Terms and Conditions of Merchant Service Agreement for further information on Mid and Non-Qualified Surcharges.
I understand and acknowledge that I will be automatically enrolled in a 60-day free trial of the My Biz Perks Program, which includes
custom reporting and alerts, supplies, extended warranty, overnight replacement on equipment, partner discounts, and more! At the end
of the trial, I understand that my account will be charged a monthly membership fee, and I may opt out at any time by visiting
www.mybizperks.com or call 877-898-1992.
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CARDHOLDER DATA STORAGE COMPLIANCE & SERVICE PROVIDER
** PCI DSS and card association rules prohibit storage of track data under any circumstances. If you or your point of sale (POS) system pass, transmit, store
or receive full cardholder's data, then the POS software must be PA DSS (Payment Application Data Security Standard) compliant or you (merchant) must
validate PCI DSS compliance (see 1(b) below and questions 3 and 4 must be completed). If you use a payment gateway, they must be PCI DSS compliant.**
1.Have you ever experienced an Account Data Compromise "ADC"?

No If yes, provide date of compromise

Yes

a) Have you validated PCI DSS (Payment Card Industry Data Security Standard) compliance?

Yes

No If yes, go to 1(b); If no, go to #2

b) Date of compliance, Report on Compliance "ROC" or Self Assessment Questionnaire "SAQ"?
c) What is the name of your Qualified Security Assessor "QSA"
or Self Assessment Questionnaire(pick one)

A

B

d) Date of last scan

C

D

Approved Scanning Vendor's name:

2.Are you using a "dial-up" terminal or "TTC" Touch Tone Capture?

Yes

No

3.Do you or your Service Provider(s) receive, pass, transmit or store the Full Cardholder Number "FCN", electronically?
a) If yes, where is card data stored?
Merchant's Location Only
Merchant's Headquarters/Corp office only
Both Merchant and Service Provider(s)

Other Service Provider

Yes

No

Primary Service Provider

All Apply

4.What Primary Service Provider/Software Developer did you purchase your point of sale "POS" application from (e.g., software,gateway)?
a) What is the name of the Service Provider/Software Developer's application?
Software Version #?
b) Do your transactions process through any other Service Provider (e.g., web hosting companies, gateways, corporate office)?
Yes
c) If yes, name the other Service Provider?

No

AMERICAN EXPRESS
By signing below, I represent that I have read and am authorized to sign and submit this application on behalf of the entity above and all information I have
provided herein is true, complete, and accurate. I authorize American Express Travel Related Services Company, Inc. (“American Express”) to verify the
information in this application and receive and exchange information about me personally, including by requesting reports from consumer reporting agencies.
I authorize and direct American Express to inform me directly, or through the entity above, of reports about me that American Express has requested from
consumer reporting agencies. Such information will include the name and address of the agency furnishing the report. I understand that upon American
Express’ approval of the entity indicated above to accept the American Express Card, the terms and conditions for American Express® Card Acceptance
(“Terms and Conditions”) will be sent to such entity along with a Welcome Letter. By accepting the American Express Card for the purchase of goods
and/or services, or otherwise indicating its intention to be bound, the entity agrees to be bound by the Terms and Conditions.
______________________________________

Name (printed): _______________________________________

Title: ______________________________________

Date: _______________________________________

Merchant's Signature

MERCHANT ACCEPTANCE

A copy of the Card Services Terms and Conditions, revision number 12/13, has been provided to you. Please sign below to signify that you have received
a copy of the Card Services Terms & Conditions and that you agree to all terms and conditions contained therein. The undersigned is duly authorized to
sign on behalf of the Merchant and to bind the Merchant to the terms and conditions set forth in this Merchant Application and Merchant Service
Agreement ("Agreement"), which terms and conditions are hereby acknowledged and agreed to by the Merchant, and certifies that all information provided
in this Merchant Application is true, correct and complete. In addition by your signature below on behalf of Merchant you authorize Global Direct and/or
Member to order a consumer credit report on you, Merchant and each of Merchant’s officers, partners, and/or owners, as well as subsequent consumer
credit reports, which may be required or used in conjunction with the maintenance, updating, renewal or extension of the services provided hereunder, or in
conjunction with reviewing, taking collection action on, or other legitimate purposes associated with the Merchant account. The undersigned, on behalf of
the Merchant, authorizes (i)Global Direct, or (ii)the Member, or (iii)solely with respect to uncollected merchant fees, and subject to and only as pursuant to
North American Bancard's separate written agreement with Global Direct, North American Bancard, or, (iv)solely with respect to supplies and/or hardware
related to merchant business under this Merchant Application, North American Bancard, to initiate automated deposit or debit (ACH) entries to the
Merchant's bank account as indicated on this Merchant Application or subsequently provided by Merchant. A MERCHANT’S SUBMISSION OF A
TRANSACTION TO GLOBAL DIRECT SHALL BE DEEMED TO SIGNIFY MERCHANT’S ACCEPTANCE OF THE AGREEMENT, INCLUDING THE TERMS
AND CONDITIONS HEREIN.
_________________________________________________________
#1 From Application - Signature
Date

_________________________________________________________

#2 From Application - Signature
Date
INDIVIDUAL GUARANTY (NO TITLES) I/We hereby irrevocably guarantee to Global Direct and Member, their successors and assigns, the full, prompt and
complete performance of Merchant and all of Merchant's obligations under this Agreement, including, but not limited to, all monetary obligations arising out of
Merchant's performance or nonperformance under this Agreement, whether arising before or after termination of this Agreement. The guaranty shall not be
discharged or otherwise affected by any waiver, indulgence, compromise, settlement, extension of credit, or variation of terms of this Agreement made by or
agreed to by Global Direct, Member, and/or Merchant. I/We hereby waive any notice of acceptance of this guaranty, notice of non-payment or
non-performance of any provision of this Agreement by Merchant, and all other notices or demands regarding this Agreement. I/We agree to promptly provide
to Global Direct and Member any information requested by either of them from time to time, concerning my/our financial condition(s), business history,
business relationships and employment information. I/We agree that Global Direct and Global Direct (on behalf of Member) may order a consumer credit report
on me, Merchant and each of Merchant's officers, partners, and/or owners, as well as subsequent consumer credit reports, which may be required or used in
conjunction with the maintenance, updating, renewal or extension of the services provided hereunder, or in conjunction with the reviewing, taking collection
action on, or other legitimate purposes associated with the Merchant Account. I/We have read, understand, and agree to be bound by the terms and conditions
contained in this Agreement on pages 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, and 11.
________________________________________________________
#1 From Application - Signature
Date
________________________________________________________
#2 From Application - Signature

Revision 12/13

Date

For Office Use Only

X__________________________________________________
Application Accepted by ISO
Date
X__________________________________________________
Accepted by Wells Fargo Bank
Date
X__________________________________________________
Accepted by Global Direct
Date
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AMEX LOGO

American Express® Card Acceptance Addendum

Thank you for your interest in an American Express Merchant account. If you currently have an American Express
Merchant account number, please provide your account number to your sales representative so it can be applied
to your account. If you have requested a new American Express Merchant account to be set up, please see below
for information regarding your account.
Below is the proposed pricing and Discount Rates that would apply to your American Express account. All
American Express fees are set and billed directly by American Express and not North American Bancard. As such,
North American Bancard is not responsible for pricing changes and/or updates made by American Express
pursuant to the Agreement between you, the merchant, and American Express. Please note that actual rates
charged by American Express may be different than those set forth below, as your actual rates will be determined
by American Express in their sole discretion, as determined after your account is underwritten by American
Express.
American Express Discount Rate

_________%

American Express Authorization Fee

$_________

Flat Per Transaction Fee

$_________

Monthly Flat fee*

$

7.95

*Monthly Flat fee is only available to merchants with estimated American Express charge volume of less than $4,999 in any consecutive 12month period.

By signing below, I represent that I have read and am authorized to sign and submit this application for the above
entity, which agrees to be bound by the American Express® Card Acceptance Agreement ("Agreement"), and that
all information provided herein is true, complete, and accurate. I authorize North American Bancard and
American Express Travel Related Services Company, Inc. ("American Express") and American Express’s agents and
Affiliates to verify the information in this application and receive and exchange information about me personally,
including by requesting reports from consumer reporting agencies from time to time, and disclose such
information to their agent, subcontractors, Affiliates and other parties for any purpose permitted by law. I
authorize and direct North American Bancard and American Express and American Express’s agents and Affiliates
to inform me directly, or inform the entity above, about the contents of reports about me that they have
requested from consumer reporting agencies. Such information will include the name and address of the agency
furnishing the report. I also authorize American Express to use the reports on me from consumer reporting
agencies for marketing and administrative purposes. I am able to read and understand the English language. I
understand that upon American Express's approval of the application, the entity will be provided with the
Agreement and materials welcoming it to American Express's Card acceptance program.

Merchant Signature _________________________ Name (printed) _______________________________
Title _________________________

Date _______________________________

Case 1:16-cv-04219-SCJ Document 19-2 Filed 02/22/17 Page 1 of 12

Exhibit 2

Case 1:16-cv-04219-SCJ
1:15-cv-03059-SCJ Document 19-2
43-1 Filed 02/22/17
11/03/16 Page 2
1 of 12
11

Case 1:16-cv-04219-SCJ
1:15-cv-03059-SCJ Document 19-2
43-1 Filed 02/22/17
11/03/16 Page 3
2 of 12
11

Case 1:16-cv-04219-SCJ
1:15-cv-03059-SCJ Document 19-2
43-1 Filed 02/22/17
11/03/16 Page 4
3 of 12
11

Case 1:16-cv-04219-SCJ
1:15-cv-03059-SCJ Document 19-2
43-1 Filed 02/22/17
11/03/16 Page 5
4 of 12
11

Case 1:16-cv-04219-SCJ
1:15-cv-03059-SCJ Document 19-2
43-1 Filed 02/22/17
11/03/16 Page 6
5 of 12
11

Case 1:16-cv-04219-SCJ
1:15-cv-03059-SCJ Document 19-2
43-1 Filed 02/22/17
11/03/16 Page 7
6 of 12
11

Case 1:16-cv-04219-SCJ
1:15-cv-03059-SCJ Document 19-2
43-1 Filed 02/22/17
11/03/16 Page 8
7 of 12
11

Case 1:16-cv-04219-SCJ
1:15-cv-03059-SCJ Document 19-2
43-1 Filed 02/22/17
11/03/16 Page 9
8 of 12
11

Case
Case1:16-cv-04219-SCJ
1:15-cv-03059-SCJ Document
Document19-2
43-1 Filed
Filed02/22/17
11/03/16 Page
Page10
9 of
of11
12

Case 1:16-cv-04219-SCJ
1:15-cv-03059-SCJ Document 19-2
43-1 Filed 02/22/17
11/03/16 Page 11
10 of 12
11

Case 1:16-cv-04219-SCJ
1:15-cv-03059-SCJ Document 19-2
43-1 Filed 02/22/17
11/03/16 Page 12
11 of 12
11

Case 1:16-cv-04219-SCJ Document 19-3 Filed 02/22/17 Page 1 of 12

Exhibit 3

Case 1:16-cv-04219-SCJ
1:15-cv-03059-SCJ Document 19-3
43-2 Filed 02/22/17
11/03/16 Page 2
1 of 12
11

Case 1:16-cv-04219-SCJ
1:15-cv-03059-SCJ Document 19-3
43-2 Filed 02/22/17
11/03/16 Page 3
2 of 12
11

Case 1:16-cv-04219-SCJ
1:15-cv-03059-SCJ Document 19-3
43-2 Filed 02/22/17
11/03/16 Page 4
3 of 12
11

Case 1:16-cv-04219-SCJ
1:15-cv-03059-SCJ Document 19-3
43-2 Filed 02/22/17
11/03/16 Page 5
4 of 12
11

   Document
  1-1

Case 1:16-cv-04219-SCJ
Filed 
11/10/16 Page 2 of 11

   
  !"#$ #%&'('
)*&&'#$&&'#%+   !"$"#  !"#%
'  &&'+((,  
&&'$(#%( - +$#%  ' +$ #%+'(')*  +
$'('#%  " & ' ".     ( !  &!      "  /  
! '!00 $ !#%+'(' ""('"
 !"&&'*(1& !1$ 
 ('1%+2& !&!"1& !&&'* 
!&"1 !+2& !&"1 ! 
!''(&1$ ('1%+*  (&'' 
(& ('1+"(1'(' ( &&' 
$#%+- "1''( 1!&(
&&''(*$''!'*!''*&&'('!#%+'(' 1''(' 
2'!&! !" "+*&(*'('  &"
!"(((*"'" &&' *(
  +3( '(' ''(" *3& 
 !"'" + 2&2&'* &"& 
45'' !"''!!2*&'(' 
(3*"'(' (6(' 6"+
    
 &"!7'(' 6&&&8$+"+   
!%9  '9  &  '  1  '6 (,9    :'  &"      &+   (8 
)"!7'('  ''1"(1,$1,#%7'  ', ; 
)'*+'(' 1''&!1('*1,'('   
&&    ."  (          &    '        (*    (      &!  1,+ 
'(' 1''&!1,'&&''&"!+ <)"
!7'('  ' '<  $<#%1, &" &*
 (  ( &$&#%+   '(' 1''&!'1"! !) '
" .  - & "'  
!$ #% &( $ < #%8"!'!( $ < #1 <  
< #%    &  "          :    $<  #%+     =  &           & 
"&*3$%1''("&> " *'  
' 3(/& 1* &'&+

 
1'' & '  !' ("  *('   .  ( & (*   " 
&' "!('" ''(&&!'( 
1>('1&!&'1 "+ ''(((*  
&1''(!(*&&!''&+ 1''& &*( 
(1'+" ''1 &1&& 
 "(((*&""''   !* 
1,".!(*"* (! *(  +
,1'" &''(' 61(111+"'('&*++='"
"'*  """&'*1(((**&*1&!1
!'&*&" '6('*&(1&* ! 
"&'*1(((*'"'   !*1, 
".  '    '         *  '"  1  '  )*    *    *
$)  #%6 '  *)" 6 ))"+  
/''*!')  &'1'!'/(&'1*$?@%*  ! 
 "+1''("'&' $ &' #%1(A""6'
 1"&'1)  "!'"'*/+' 
"&'2&1*/ !"(*'(' (1, 
".1' *+='""'*  """ 
1'' ( '1''* && &"1 
'&":&"(,1&+ 1'' *''(' 
(*"'(' (6(' ' * &'(*  ! 
*1,".* " '"&" (*'(' 
(3'$%1''('('  *'(*'(' 1&* 
&' +'(' * 1$!' %""& ''1
 *"+  ("*''  
&   "+&""''*(!1&&&'(' 3
"&,1'"&&*/!18!1&""' 
'12  !"+
  
''/'*&'*!,&''&&'(*'(' +'' 
&'*!,'*& '(' & "+
        
"&*('(*''( &&' +1''(& 
(&"(*3$%+   & (''(  
&!'('''"(,  &'A &'& & 
   !" 8   '  "'     1, ".+"'**
&!' "(A!'&1"*"(,  &'A+ 
3$%1''( " (&' *!&+ 
''(' *( &1 
!"'"' 1,".+!'('* * ''((A 
& &&'(' '+ "(,A1''("3$%'*(+
"&*3$%1''("  "(, "( 
"+'"&*6$%1''(( '' (  &'+"
B 44
!4@844

(*1,".
Case 1:16-cv-04219-SCJ Document 1-1'6&"'"1
Filed 11/10/16 Page 3 of 11
'1"*&*1&!1!'&*&" '6('*
&(1&* !"+  **& !&* 
3$%*((1 3$%   
"1'*'(' +"'*'*&!(',1&'* 
((*'(' (31&+&1
*'"(2&.1"(*('(' +(*" 
('(' '' "'''(("('(' 
!'"!&**(&+,1'""1" 
*"  !"*& ( !" 
&(&(*('(' (/('*'&!&& 
"(,  &'A(&'!''2& !"
8'"' &&'('1,".+"(,  &'
A"'& & '&(& ((*(
'('+2*"(, &'* A&'('(' *
2" &1"&&!''*& &!(1&+ ( 
*,1'"1'(!& (&!&*''('(* 
'"'/('&&* ('(' +
 
      
"1''/*'&*"*&&*"*!"'9'/&'"
&.'&9 199 9&&'&!
(*'(' 1 !"+1''&'' ' "*'"'
(1''''1'(' "&!('3& &!'
 '''+,1'"*/& 1&! "(
1&&*'"*$ 1#%+''('&*"*&&*"* 1+''
'(' &&'''" 1'"('&+'' 
' 1*&*!*&*'(' *'!"&'('&
1*!!1,( 1+6  1''('2&'*.(* 
'(' +'(' 6&&'&*(  "2 *&" 
&&'61&"9&&'!"'*'* "+ &" 
1''&& '''&''*+ 
&8'&,! '1''&&'* *'('  *
/&'  ''"'  /& &1&
'(' 1'',*"(/+ &(' &&"+  
''&1'(' &"*&('1'+  !3'/ 
' 1('"&&&'1''&+   =&* 
/&'(*'(' 1''('(' '1&!1!1''( 
'(''(' !*' /&'*'&!+1'' * 
'(' "*'" " * /&&! *1!+
' " '' *'('   *2&A"'('* '" 
('*3 ' 3 /&&!+*/&"'&,"" 
& '('*('(' 32&1C@* &+''! 
  **&1(A:,"  /'B@& '&& 
/&+ ''( */& C@*+,1'" !
(&!(*'(' (*(&!(*&+"2& "'. 
!1 !"/"'*!+ " 
''&1*&*&!"! !" 
&*( * *"(1'(' (&&'('&*+*''! 
 *&*&!"! !"*&*+
    
" '(' ( ' "1&&' 
&&& ''(' * /+'(' '*.&!*
2(, '" ''(&!'*&& &+
"     &    '' &&   ' ' '&     '& (    '('       &   1  *  
(      '"  &        *  (  /  (*    &"  '   "'           1, 
".(*'1(*'(' & ''*/1"!'+"'(' (
*"'(' (6(' *,A!' 1&3 '  '
 &/+
     
"&!'(' (C@*&1 $% ''*('&$4@D 
% ',8'/9$(%"( ($%!''& (' 
''&''1&1&"6'+-& 
 *! "*( " '"(' / 
&&'('1,".+
!   
" ('(*11 '(' (+*&(*"
"'"('"!' &"&''(!+  ""('" '(' 
*( (*'(' 1+""('" ( 
*( *(1+,1'" ('" '('
('''(''('*"(3$%(
+
"#         
1&'(' (7$%''!1''&( 
''(* 1''&''("('"  
'      *  '             !  '  1!9  $(%      '  '&      !   
(1'''*("!1!(''!'1
9$%1''&'* ''*1'' ''''1'"'&&'('(9$% 
1'' ' ''&''*'' ('"'1'''!*&&''*1 
'9$%"''&1''(".(*' ".9$ %'
5 44

!4@844

''!(''&&&
''&'1&!

Case 1:16-cv-04219-SCJ Document 1-1
Filed 11/10/16 Page 
4 of &
11
&""'' &&'('1,". 9$"% 
 '(&'(*'&' 1&*''* 
&6'1& " 6''& ''*.1"(*'(' 
(''& &$% '( &&'*
&&'&&&1 $%1'""'*  ""'( 
      '"      "       '    1''  &'*  1    '    "'     
   !    *          1, ".  '      '         * 
'"  1  '  )*    *  $) %    *    6  '     *  )"   
 6 ))"$A%''  &&'!"
    +      !    *      ""  1    &    (       '  '&     
(*( &&!,"(,+  ( & 
'' ' 6"! "'&('  
(*' &1&'*&&'&&&1  
  '    *  (       "  (,+        *  '('        '        ' 
! 2&!*&*&!+  ':&*'&!&! 
(6" '!* '('!&&'('&"1,+ " 
 ''&('*'('* * ' "&'*1&""'' &&'(' 
1,".'"1'*!'1'"(,+ ' 
"('"( !' &(*"' 
!' $'&&'(' %!(*&"1, "+ < 0 <0 
     ;  -))0   E ;  )     =   F)    )0     0-   =  -
0   ;=;  < 0 ;   ) -0)-) = )  ; 0
;G- ) -      =  ;   -  - +
     !" #$%
(*1 7$%2&* ($ #%&!&&'6
 9$%(A(,&1'"($%2& (,&1'"$(% 
( (* (A(,&1'"'  '&''!$%  
 '"(A(,&1'"$%. - $-++#% 
-++&+ $  '2&&-++ & 7!'1-++.-++
'&&&&*".-'1 -
$ "%$  '! 5@4+HH@4:H+%%
 
" *'*1'*'&'"1'+ "
 *''(' (' "*'''('''"& ' 
'(*'*&*1"('(** !
&!+
  
('(' ''('('  '&!!  '*(* 
&*3(''+'''(''('  &('*  
!!"'&*  '&/," '('
"("''*!1(,1&' '''&1 ' '!(' 
'*'(*&*3'+'('* '(' ( *''"( 
'"" *'  /& ' /&&!'('*'  
!&'A*&&*"''"""(''"'*"
2$4%3!""&(*$2'! " * 
&(*&*16&*&"% !"&!1'!$4B% 
'( ''!'&(/ ! "+''(2 '('3 
(3'('*! *''" '(*'(' (" '"*1*"'" 
''" "'"( 1"'  1*'"'/('*((" 
"'(' (11 ""''32'!*+-
'''(' (('(' *'& ' &'/'&!2&'* 
"'"('"" &' 3*' * 
! '(' ((! &('* "+ "!1'''(' (( 
'(' *''(''""2&(*'(' 3(3&  '&  
1&1"'(' (*1C@*  '& ! (''"1?@ 
*  !&&'('+ 2&'*1!*'("1& 
+
     
"'' ''   ' $5%*+"''(''*2 
!$4%*&2&*('"!1
 "& 'C@*&2& '*2
1' 1"1'' :+1"*"* 
!"( 45'''*  
"'('   2" "'"'''* 
''('*&*(''(' (*.'(' " $%IB?>$(%'' 
"'* $&!!''22&(*&&'(''1%  
6        >   1 1'    '             '('   
'*  ! + 6   ( 
(1'(*'('  ''&*'(' 1$4@%*  
 '(' 6! +&* ''* (&'*((*" 
(*&((' '/"&'('  2&''" 
11'(&*('+''(' (*&*('" 
!'*&!$'(' *&!%1''('*''
"1'(' *('+1" ""'(' *"*
& &1+  '(' *"*1&
3 '& "*&! "&.! ''*& 3!* 
''&*!*1&*''*&1&"6'&*
'    ''1     &      *  &"  "'    '            1,  ".  &  * 
&(*& (,&*'!*&"(*"!'(' 
J 44
!4@844

('*'
""+
!'('
((
Case 1:16-cv-04219-SCJ
Document
1-1 Filed 11/10/16
Page 5 of 11
 *&"!1'(' ( "' 
(15@* + '*('',"('&  
 5@*&' 11+*& ''&&(* 
'(' ((*"&*  ! 1''(1''( 
$(%$%+   &'*(&3$%&"1''(!& 
+ "'' 6('"1!&1'
*(&&'"('"(,! "(,  
+ ! ''/&' '(' $( *'""%'"('
&'&9''&&'9 &9&"('*'(' 
32&+ 1"   ""  1 *: !$J>% * 62   "( 
&!<'('111"'* &&'(''('* 
"'(' (6(' 62&* '!1"
''(&(' &* (!: ''* (''(&(' &'1
'' "'"('&* '' & 
"+
    $  

'&* "(, *(*" '('  
(*('!(&!'*&/('"1&(' 
 (*("(, *&**(""* 3 
!$ ('1%+,1'""((*' 
1,".1&*"(,+ ,1'"''*&(' &!"'('  
(1*!'(' :&"(,"' * &!&!
'(' (1"(,*''(''*&(' '('*' 
"(,+'  "(, &&!1!'
2'!'"'*  ""+ *''('"1'" *&* 
"""3!''&(*'(' &*'(' 
'' "(,+(". *'''" &*
''&("(,',*+
   
 
*'(' (*&('!&  3('"
"&*$K!K%+!*( '(' 6$*"'(' 6
(' 6%'"*''  ''1"7$% &*(*:/ '(' ( 
1''& !9$(%& (& &9$% (*'('  
(!  11 *  >*'" 
 &(*3" *1*"&* '+ 
6"(*"(* ''.'(' $2.(* 
(%( , 11'  **+  
6"(* '*/(*'(' ( 
&!+6"1'''' ' * *''** 
 ' "11'/ '(' (+(*"'(' (* 
 !*1&*1"+* !*(
''' $%2& *&''*&&'('"(,"& &(' 
"' 1,".$(%&*&  6('" 
 !"1'"&*2(* "+1''!* 
 ("'!+='""'*  ""''&   
!" ' !&$>D% "' ?@*&&('! 
1  !"+'(' *& " 
/ !&$>D% "' ?@*&&!+
  $
  
-& '(** ('""$'" "!%*  
 >*('""6"'(**"&*$(** 
'%*((16""!('(' 
*      ''          &&+    &      *      3    6  "6 
 '&11'/ '(' (3"'
' *((!4>+'"!  '(* 
  ">(!1("  *&&'** 3& 
('    *            (  1    &*                    
"+"*"'(' (*!&&'(''1+
    
"*('*1""(*'(' (2&$% & 
*'' "8$'"1':/' "%*("'*$(%'('
*'(""'*1"11 
"1''(("& &''&  !  1" 
'('3+
#  
&! "''(1!(**&*'1!1""(*&*"1
 "+ '2'*2"& *&**"&1&!'" 
!"''&1! 9''*"'&'2 *"&1&!'" 
!"&'* 2 2 *"&1&!'"+
! %    
.'(' &*1 '&&&""" 
"    +     (*  .  (    *  &*      '  *  '     "
'(' + (/&*(1&"1"" 
"+-&1/ *!'1(A &'(' 1''&! 
         &" "* "   &    *+   '('   *  2"    (  
3  1  &&'  &  &&     '  ""  "    "  1  (    '
      1,".  *   &*+   (* . '('     '
 "3!**1,".* ( '*
&*1*'('*1!+
> 44
!4@844

&' (   
Case 1:16-cv-04219-SCJ Document 1-1 Filed 11/10/16 Page 6 of 11
   '    !  '*    (*  "    :'  $  :#%    1''      !    "   
111+*(.&,+"61(( &1+1''(/&!  
' ! * + &'""&1''((':$%(*
!"111+*(.&,+

8'"""1 &11 &1'(*(*+ 
1''*&''*!:(*(*  ''1"+,1'"" 
*'!:*1''!'*&&(*'+1!''!
&&&* '*"-++'(*!"111+*(.&,+8&& ''1"&:&&! 
"',(*""!(&!1''9 &!
1!2"&&11' !'*:+ 
!&&1''("'*  I4+@@ + "!:
1''$%$%'*&&!  ''1"(1 2&'  2 
 $%'*&&) !1$(1!'('  1'&788"+(+88%+ 
/(18) *" 1''(&! *"++ 
('(' "&(' "6:('"! 
&+ !('*  (!'(':6
('" *"'*+='"* ""('(' " 
&(' 7$%/''"(*!& (*('(' "*" 
('(' "6!&!9$%"" .:9$% 
*1&" *""6 11+('(' "*" 
&''*& :&+
   
*&! "& '( ('1''   
"+)"&"' !'*(&""+
 
''/(*"''(1"''((*' 2(*!"(*"' '+'' 
'(' (''( !&'&(* &* '(')*  +4@'', 
),1*1'"5@5BL+*''( !&' '&&" 
&!(*&&'+&*" & 
1''/"(*(*"!"1&*+
&) #*$ $$% + $% * *
'('8"*'&''""6/'*  
!$%+" '('8" !''**1 
'('  8    "   *          ,  ''  8    :'  8  2  "        " 
&8 '  !  "  8  "            '"  !    *  '&  (    1 
6'"1''&(''"*'&! 
'('8"+
  
"'" &&'"(1'(' 
(&''&"'"1'1"+'(' 
(" "('" &( '*/('!& 
(&' &&'''"'"
 &+
   #$  & $  $'  #  
'(* '('(  * ""*'''"'
"('('8(&&'(' ''2&'"('*6 '  
'''"'+='""'*  """('('8(&&'('  
''2&'"('*6 (*'('8( " "" 
BJ1"1(A*+1!'(*A*1&
*'"" '""+'('("*''&! *
1!$11%"'"1$%"$(%'& 
1' "$%!'*&& ('*  '1!&! 
"''("!(*'1  "1"* ' '1'''('!
!'(1*  ''1' *&+'('( 
"''"'"1$%"$(%'&1' "$%
!'*&& ('*  '1!&! "''((" 
 "" ' *-     "2&'*" 
2'!A +
     
 !"''( !'*&&(*'(' (&'!* (
'"(*'('  &1!!'' +
   
 ' &&'"(*&*$K &*K%  
(+  '((  '"+ .&*  
(&((*&*" &* 13+   &*
(8'(' *"* 3 &* *"+'(' 
&&!1"*&&"( &*+(*. &*'* 
'' '(' *"'(' 6(' '(' */1* .
&&!' +
   
 
/&" ''& '!((
(,&*"( '(' (''(2 & +

C 44

!4@844

!
$ 
 (
 
   1-1
 
Case
1:16-cv-04219-SCJ
Document
Filed 11/10/16 Page 7 of 11
(&''6&1&&& &: :''1''8&(*
$K !'K%  ''1"(1,$K1,K%7' ', & -BJ ',
; )'.*11,*(" ::(* (&'(' 1 
+*'!(1,/&+'(' 1''&!1('* 
1, !' && ."( (*(  
&!1,+'(' 1''&!1,'&&''&"!+ 
1''&'*1'' ''''1'"'$K&&'('01K%1''(*:'1"'' 
&""' 1,$K1,'K%+1''2'!*&&'&&(&
"*(' (&& 1,+"'.
(    !      1      !  "    2(        '('  6     
&   $'"  (    '       &    1    &          &        !
"%&!'(' 1*&& (''(' &&'* !+ 
& '!"&""'''(!'('&/+''*1*
 (&6!&!+ (&''&
 *&!!'&'*''!''!!"*&1 
(*&*+"''(&&A!&'*:
&'*"*'&(1 (&+ ! (&6&& *
1,&  !"'(' *" (&6"('" 
&*+''&!* "('" &''
!!  (&6(&&  !"+ (&*"
"*&(* '::+ <    +  <     = 00<
 = E3 G-   
   <   )  G-       
  -0  ))0  
"   
     (
      
"< &1&& ''" 
&!      (*  '('          ::  $'"  (    '       &    1  
&&  !"%9&G &"'$'#% 
:: (* '   '"  &&! (* ' "! -++ 
* &+-'1 ''&'.''!"('+1''
&!&& < +1''(''*&(' 3 <  
1.+"&'*1''/'1'"'&"'!* 
!< &< & '*+  <  !"
&1'('  :.#$ '% 
'*  &    /'   (*  +     "              1  2&  ''  *  '  &
/'1 ''* ( <  !"'" 
1'*&&'(' 2 :"!'3 !1''
< *"1&'1/ *&&'(''1+"''(' 
' * &' '&'*1*('"(*+'(' * *
&! ! * '(' 3"1"!<" * *&* 
!'(' & + *  !M 
  '1 ''1"'&'* ' !M (A 
('(*'(' <!)! '&*$?@%*1 
&!*&1 !"&&  + 
"''&' "&&&!'"'" ,"* 
 ' *&&& '''"*+* #''1
< &+ < & '' 
!''*A'*+
     
(*"':2'!: ('' !((',8'" 
 * !$ !)",#%+ &( " !)",2&'*
.1"(*'(' +'' !)",&'*'""!" 
 &" !)",&!(*'(' & !"
1&&!!1"(*'(' +* !)",'*&!! 
(* !)",(*"'"!"',"'9&!'' 
(*(&&!!(*'(' 1"+'' !)",
1*'('!&! (*&"(*1  ! 
)",+".1&" !)",''"* &** 
" !)",+
   )*      $ )   
&"&& ! ' &&'+M$'''  
'""    !'  "  &%  *  !  &    /        '  $(%  + 
'&(A :/' "$ 8G%(''(,**'* 
+&,&&'(' :/' "&&('1+ :/'  
"(!(*"&&&.,/('(* 
(A" + :/' "& *& $'"1'
1 " ")      1 + ='  
 =''  "#-% &+  

          
      
      
     
   
  
   
    ! !  ! "    #          

$    !!  
   %      

     
      ! &&!      # 
 #!      
 /  "'.
'"' *' (1(/.8'+ 
!' & '"'&+ .' 
1'''&1'' 8G+'5@(&!
' ''1:/' "*&&'*+ :/' "*&&'*'+ '':/' 
"'' (*&&'(''(' +1'''($% :<
-++/&&  ' $(% '!  
'+ 1&&'(' (1 
H 44
!4@844

'&&'('-1*
&&'
Case 1:16-cv-04219-SCJ Document 1-1 Filed
11/10/16 Page 8 of 11 1''(&'*
&6'*+'' :/' "5@'''(:/'  
:/' "+
   )*           
+,-./$+0,-12-3, /+4,253.4+246-3,
*'1':'*&"$< %'. '&
'* .'"'(' *(1'' 
''1"/1''(&/+&''"1''' 
"1 " ")     
 1  ='  ='' '' ' 1''(&:/'  
/&&'
N ("''.1"&'&$'&% '+
N ("''.' .+
N ('"$''"(' "/OP&"%+
N'(*!*'8'*+
N'.(/'''('$

>L4B%  $ >L4J%!$ >>J4%<8!$ >>45%<*8<(&$ HB5@%280
$ J4B4%+
N'.(/' !'2&20$

J4B4%<*8<(&$ HB5@%*!*&B@D++$ >L4B%  $ >L4J%! 
$ >>J4%<8!$ >>45%*!*(*B@D '.1"G+
+0,-12-3, /+4,253.4+246-3,
* >L4B   >L4J'. '&'* 
.'"'(' *(1''  ''1"/1''
(&/+&'"1 "
")      1  ='  ='' 1''
(&:/' /&&'+ ' /1''((A 
< / '+ ' &1/1'' 
((A:/' /&&'+
N ("''.1"&'&$'&% '+
N ('"$''"(' &"%+
N'(*!*'8'*+
17+28-29+, /+4,253.4+246-3,
*&&!$ %&,'.''* .'"'(' 
*(1''  ''1"/1''(&$%/ &,  
&, , +&'"1 " 
 " )             1   ='    =''  
'1''(&/' /&&'+
N ("&$1&8'&8'&% '+
N ("''.' .+
N ('"$''"(' &"%+
N'(*!*'8'*+
N'.(/'''(+
+:+/57.3;-29+, /+4,253.4+246-3,
*/' * !'&",$ (*"' %'.''*
.'"'(' *(1'' ''1"/1''(&
/+*'"'1 " ")  
    1  ='  ='' :"&
"1''(&:/' /&&'+ &
'(*2*!*'8'*1''(&:/' / 
&&'+
N ("''.+
N'(*!*'8'*+
N)!,/7                      
                  !  "      
         #                  
  !  "
.2+4,-29+,+2 /+4,253.4+246-3,
* '8'& $:"1&%'. '&' 
* .'"'(' *(1''  ''1"/1''( 
&/+*'"'' "' 
"1 " ")      1  ='
 ='' 1''(&:/' /&&'+
N ('.' .$!'&,.
/''%+
N /.'(''"+   !( ''
! /(8?"&'+
N
!   !:"+
N)$'%&+
N(1+
N'(*!*'8'*+
N'!'5$'''2%1!*'"(''+
 7      )    !'!"  :  "    ''  (''  &*      (A    '   
/1(&'1!G+'/'(A' 
/1(&'1!G+)'  & '/+ 
*, + $ *
*) $:"1&%'. '&'*  
.'"'(' *(1 ''1"/1''(& 
/+&'(*2*!*'8'*1''(& 
L 44

!4@844

:/' /&&'+('1''(&/

Case 1:16-cv-04219-SCJ Document 1-1 Filed 11/10/16 Page 9 of 11
&'4+@?D+* ''1"/'"1' "2:2&
'1 " ")      1  
 ='  ='' 1''(&:/' /&&'+
N ('.' .$!'&,.
/''%+
N /.'(''"+
N)$'%&+
N($%1+
N21!*+
N0!'5$''%1!*'"(''+'22&1''(
/'*'0!'5$''%+
N'(*!*'8'*+
5<;.3;$ 1,5+3,-/ /+4,253.4+246-3,
*0""''."''* .'"'(' 
*(1 ''1"/1''(&/+& 
''"1':"& ""1 " 
")      1  ='  ='' 1'' 
(&&'4+JLD+ ' /1''((A< /
 '+ ' &1/1''((A:/'  
/&&'+
N ("1&$1&8'&% ,:+
N (''.&'!'("'.14>D '+.
/+
N ('"  '+
N) ',:8+
N0" "*8''.+
N' '8'"(,:8,:1+
N',*(/ '!G+0""1$4%&  
!&*9$B%"!"9$5%&!2&,:!"&'*1' 
/ !'.',/+ 0""
  1  (A  "    '      (''    ''*8'  "    &'*  1  '  (,    
/ !'.',/!G+
*'((A/&'4+JLD+)' & /(& +
514653+ -7,12++246-3,
1'. &* .''(*JL! 
 &*1''(&:/' /&&'+
-7+2 +750.,+246-3,
:'8'&&&1''(&/ ! ' &&'+
+=., -2<+246-3,
(1''(1,6/ (& / ! 
' &&'+
-2<2+0+3,($-;,2.7+-./12+(
"&' '&+ "&"!'*(/
&" ('&+&1''&& '(''".&
&      ,     .&    +  
 !        !  ,*:  +   E*:  ' 
(A""G+
6+>52+;5.3;.3>528-,.532+;-2<.3;*.035,45872+6+30.:+-3<.001=?+4,,546-3;+=@,6+4-2<-0054.-,.53 <<.,.53-/52 
<.>>+2+3,2-,+052>++08-@-77/@=-0+<53,6+<+,-./05>-01=?+4,,2-30-4,.53
52+8=+2453,-4,'
< <,-'
&&&
)+ +<25BC5
< ';4JBJ@
(&&&!(*='' "<,++

? 44

!4@844

Fax: (248) 283-6155

Phone: (800) 226-2273 Ext. 1828

Sales Rep:James Myrick
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1.Description of product sold:
2.Who owns product? o
✔ Merchant o Vendor (Drop Ship Required)
3.List the name(s) of vendors from which the product is purchased.
4.How do you advertise?
o Catalog /Direct Mail/Flyers o TV or Radio

o Internet (list Web Page Address)
5.How does the customer order the product?
o Mail o Telephone o Fax o Internet
6.Do your customers sign a service agreement with you?
✔ No
o Yes o
7.If Yes, what is the timeframe of the service agreement?
o Monthly
o Quarterly
o Annual
q
q
8.Name of Fulfillment House (if any)
✔ No
9.Are consumers required to provide a deposit? o Yes o
10.Delivery Time Frame: o 0-7 Days
o 8-14 Days o 15-30 Days o More than 30 Days
11.Shipping Service Used: o Fed Ex
o UPS o Airborne o Express Mail o By Merchant
12.What is your return or refund policy?
13.When you receive an authorization, how long before the merchandise is shipped?
14.In what geographic areas will the product be marketed and sold?
Name

Phone

Name

Phone

Merchant Location: o
✔ Store Front o Office Building
The Merchant:
o Owns o
✔ Leases the Premises

o

Warehouse

o

Residence

o

Other
Landlord Telephone Number

James Myrick
Other Fees (if applicable)
Retail
Interchange Passthrough +50 Basis Points
Transaction Fee: $0.10

MOTO/Internet
Interchange Passthrough +50 Basis Points
Transaction Fee: $0.10
(Must use AVS)

* Actual Interchange Passthrough and
Assesments plus 50 BPS.

* Actual Interchange Passthrough and
Assesments plus 50 BPS.

Mastercard Network Access Fee: $0.0198.
Visa Network Access Fee: $0.0218.
Discover Network Access Fee: $0.0185.

Mastercard Network Access Fee: $0.0198.
Visa Network Access Fee: $0.0218.
Discover Network Access Fee: $0.0185.

X

Touch Tone Transactions:
T & E Draft Capture Transactions:
Address Verification:
Batch Header:
Wireless Transaction Fee:
Wireless Network Access (Monthly)
Wireless Activation Fee:
Debit Transaction:
Debit Gateway (Monthly):
EBT Transaction Fee:
Internet Gateway Fee (Monthly):
Internet Transaction Fee:
Monthly Minimum Discount Fee:
Monthly Basic Service Fee:
Statement Mailing Fee:
Chargeback Fee:
Retrieval Fee:
Voice Authorization Fee:

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

0.50
0.25
0.05
0.35
0.10
14.95 *
35.00
0.35
5.00
0.20
20.00
0.10
25.00
9.95 *
0.00
25.00
15.00
1.00

See Terms and Conditions of Merchant Service Agreement for further information on Mid and Non-Qualified Surcharges.
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