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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
_________________________________________
)
T.S. KAO, INC. d/b/a LUCKY 7 CHINESE
)
FOOD, on behalf of itself and all others
)
similarly situated,
)
)
Plaintiff,
)
CIVIL ACTION
)
v.
)
FILE NO. ___________
)
NORTH AMERICAN BANCARD, LLC
)
and GLOBAL PAYMENTS DIRECT, INC.,
)
)
CLASS ACTION
Defendants.
)
_________________________________________)
CLASS ACTION COMPLAINT
Plaintiff T.S. Kao, Inc. d/b/a Lucky 7 Chinese Food, by and through its
undersigned counsel, on behalf of itself and all persons and entities similarly
situated (the “Class,” as defined below), submits this Class Action Complaint
against Defendants North American Bancard, LLC (“NAB”) and Global Payments
Direct, Inc. (“Global”) (together, “Defendants,” unless otherwise identified) and
alleges the following based on personal knowledge as to allegations regarding
itself and on information and belief as to other allegations.
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INTRODUCTION
1.

This is a civil action seeking declaratory relief, monetary damages,

and restitution from Defendants, arising from their assessment and collection of
unauthorized and excessive payment processing fees and charges from Plaintiff
and the other Class members.
2.

In today’s business world, the vast majority of merchants accept

payment for goods and services via credit and debit cards. In order to accept these
payment methods, merchants must use payment processing systems.
3.

Merchants rely on the companies that provide payment processing

services to do so at a fair, agreed upon price. Indeed, fees for card processing
services are likely the third highest expense most merchants incur, following labor
and product costs.
4.

The card processing system can be a difficult one to understand, with

many involved parties. For instance, in addition to the merchant who receives
payment and the customer who provides such payment, the processing of a card
transaction involves several other parties:
(a)

The Card Issuer – the company that issued the credit or debit

card to the customer, which is typically a bank such as Chase or Bank of America,
and which charges a fee whenever a customer uses one its cards for a transaction.
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These companies charge fees that are usually calculated as a percentage of a
transaction plus a per-transaction fee (e.g., 1.65% + $0.10/transaction). This fee
varies based on the type of card used. For example, the card issuing companies
will charge a higher fee for transactions involving a rewards credit card than a card
with no rewards program. Although it is paid to the card issuer, the amount of this
fee is set by the card networks (see below). These fees are generally known as
“interchange rates.”
(b)

The Card Network – the card networks (i.e., Visa, MasterCard,

Discover, and American Express) also charge fees on a per-transaction basis. By
way of example, Visa assesses a fee known as the “APF” (“Acquirer Processing
Fee”), and MasterCard charges a fee known as the “NABU” (“Network Access
Brand Usage”) fee. These fees are generally known as “access fees.” The card
networks also charge various additional fees, including fees calculated as a specific
percentage of transaction volumes (e.g., “assessments” of 0.11% on all Visa
transactions before July 2016, and 0.13% since July 2016).
(c)

The Payment Processor – this is the entity that actually

processes the payment through the card network and ensures that whenever a
customer pays for an item or service with a credit or debit card, the customer’s
account is debited and the merchant’s account is credited. Defendant Global is a
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payment processor.
(d)

The Member Bank – only banks, such as Wells Fargo and

HSBC, may be members of card networks.

These member banks “sponsor”

payment processors so they may process transactions through the card networks.
(e)

The Merchant Acquirer – this is the company that markets the

payment processor’s services to merchants or aggregates accounts of Independent
Sales Organizations (“ISOs”) or Merchant Service Providers (“MSPs”) who deal
directly with merchants. Merchant acquirers and ISOs/MSPs essentially act as a
“middle man” between merchants and payment processors. They enroll merchants
in payment processing services, ensure that the services are working properly, and
provide customer support to the merchant. Defendant NAB is a merchant acquirer.
5.

Ordinarily, a merchant that wants to accept credit and debit cards as a

form of payment contracts with a payment processor and/or merchant acquirer to
obtain such services. This contract sets forth the fees that the merchant will be
charged, which commonly consist of two parts:
(a)

“Pass Through” Costs – these charges consist of the interchange

rates charged by card issuers and the access fees and assessments imposed by card
networks. These are set costs incurred by the member bank that apply universally
at any given time, regardless of the type of the transaction or the identity of the
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merchant. These costs are set, unavoidable, and are “passed through” to the
merchant on their monthly billing statement.
(b)

Payment Processing Fees – these are the fees which the

merchant is charged by the payment processor and/or merchant acquirer for
payment processing services.

Unlike interchange rates, access fees, and

assessments, these fees are negotiated on the front end of the parties’ relationship.
They too are reflected on the merchant’s monthly billing statement.
6.

The number of involved parties and moving pieces can make it

difficult for small- and medium-sized merchants to understand whether their card
processing companies are only charging them fees allowed by their contracts.
7.

Unfortunately, some companies that implement and service card

processing systems take advantage of this confusion. They induce merchants to
execute standardized contracts for their services with the promise of
straightforward, transparent pricing, but then implement mark-ups and junk fees.
8.

These improper fees are assessed for the sole purpose of raising

additional revenue at the merchants’ expense.
9.

For several years, Defendants have perpetrated this scheme. This case

challenges the amount and nature of the payment processing fees that have been
imposed. Such fees violate the express terms of the parties’ form “Merchant
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Service Agreement,” as well as the covenant of good faith and fair dealing.
Furthermore, several pertinent provisions of the adhesive Agreement are
unconscionable or otherwise unenforceable. Additionally, the fees charged are
unjust and it would be inequitable for Defendants to retain them.

Finally,

Defendants misrepresented and omitted key facts concerning their billing practices
both in the Application and in monthly statements.
PARTIES
10.

Plaintiff T.S. Kao, Inc. d/b/a Lucky 7 Chinese Restaurant (“Lucky 7”)

is a Michigan corporation. Lucky 7 is a merchant that owns and operates a
Chinese food restaurant in Ypsilanti, Michigan. It receives payment processing
services through Defendants.
11.

Defendant NAB is a Delaware limited liability company. NAB is one

of the world’s largest merchant acquirers.

Indeed, NAB provides merchant

services to more than 250,000 merchants nationwide.
12.

Defendant Global is a New York corporation. Global is a payment

processor that, according to its websites, services 1.5 million merchants in 29
countries and processes $6.5 billion in transactions and generates $2.6 billion in
revenue per year.
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JURISDICTION AND VENUE
13.

Jurisdiction is proper in this Court pursuant to 28 U.S.C. § 1332(d)(2)

because there are more than 100 Class members and the aggregate amount in
controversy exceeds $5 million exclusive of interest, fees, and costs, and at least
one Class member is a citizen of a state different from Defendants. As a limited
liability company, NAB is considered an “unincorporated association” for
purposes of jurisdiction under the Class Action Fairness Act.

28 U.S.C. §

1332(d)(10).
14.

This Court has personal jurisdiction over Defendants because they

both conduct substantial business within the State of Georgia, such that they have
significant, continuous, and pervasive contacts with this State. Jurisdiction also
exists because the Merchant Service Agreement (Exhibit A) specifies this Court as
the proper forum for any litigation arising out of or relating to that document or the
relationships it creates.
15.

Venue lies within this judicial district under 28 U.S.C. § 1391 because

Defendants both conduct business in this district, and a substantial portion of the
events, omissions, and acts giving rise to the claims herein occurred in this district.

7

Case 1:16-cv-04219-SCJ Document 1 Filed 11/10/16 Page 8 of 33

COMMON FACTUAL ALLEGATIONS
I.

Merchants Contract for Transparent, Low Cost Payment Processing
Services.
16.

NAB is headquartered in Troy, Michigan. According to its website,

NAB “help[s] those striving for the American dream achieve it by providing them
access to industry-leading merchant services.” NAB purports to offer “some of the
lowest rates for payment processing you can find today.”
17.

NAB specializes in enrolling merchants in payment processing

services. Thereafter, NAB is charged with ensuring that the services are working
properly, providing customer support to merchants, and handling monthly billing
and collections.
18.

NAB does not, however, process payments itself.

Rather, such

services are provided through the metro-Atlanta-headquartered Global, a back-end
payment processing company.
19.

NAB has partnered with Global to provide payment processing

services to merchants for well over a decade.
20.

Whenever NAB solicits business from a merchant, it provides the

merchant with the form Merchant Service Agreement (“Agreement” or “MSA”).
The MSA consists of (a) the Merchant Application; and (b) the Terms and
Conditions of Merchant Service Agreement (“Terms”).
8
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21.

NAB is not specifically identified as a party to the Agreement. See

MSA, p. 2 (identifying merchant, Global, and the member bank as the parties).
22.

Nevertheless, NAB is clearly a party to the Agreement. For instance,

NAB’s logo is prominently featured on the Merchant Application. See MSA, p. 1.
The Application also directs merchants to address “[a]ll questions regarding
merchant processing” to NAB.

Id.

There is also a signature block on the

Application for “Application Accepted by ISO.” Id. at 11. Because NAB is the
ISO in Plaintiff’s transaction, this signature block is clearly intended for NAB.
23.

Moreover, the Terms do impose obligations on NAB. See MSA, p. 11

(authorizing NAB to “initiate automated deposit or debit (ACH) entries to
[Plaintiff’s] bank account” and to collect merchant fees, “subject to and only as
pursuant to [NAB’s] separate written agreement with Global Direct”).
24.

The Merchant Application identifies the fees and charges to which the

merchant will be subject if it decides to enroll in Defendants’ services. The
Application explicitly provides that merchants will be subject to two general types
of charges.
25.

The first general type of charge is “cost-plus” pricing. Under this

method of pricing, the interchange rates, access fees, and assessments set by the
card networks are passed through to the merchant at cost and the merchant is
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separately charged an additional amount representing the payment processing fee
(i.e., the interchange rates, access fees, and assessments together comprise the
“cost” in “cost-plus” pricing and the “plus” is Defendants’ fee).
26.

By way of example, attached as Exhibit A is a copy of Lucky 7’s

MSA, which on pages 1, 10, and 11 contains the Merchant Application. This
Application states that for each transaction swipe, the merchant will be charged
“Interchange Passthrough +50 Basis Points” and a per “Transaction Fee: $.10.”
See MSA, p. 10 (also stating, “Actual Interchange Passthrough and Assessments
plus 50 BPS”).
27.

In addition to such cost-plus pricing, the Application also specifically

identifies the second type of charges – “Other Fees” – to which the merchant will
be subject “if applicable.” Id. In the case of Lucky 7, for example, such “Other
Fees” include a “Wireless Network Access (Monthly)” of $14.95 and a “Monthly
Basic Service Fee” of $9.95. Id. (indicating these fees are applicable to Lucky 7
by denoting a “*” next to them).
28.

The Application thus informs the merchant – in clear, unambiguous

terms – what it will be charged if it agrees to enroll in Defendants’ services and
how such charges will be calculated.
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29.

This transparency is very important because the Agreement extends

for a set period of time, typically three years. If a merchant desires to end its
relationship with Defendants prior to the expiration of this term, it often must pay
an early termination fee of at least $295.00.
30.

Those merchants that are interested in doing business for the specified

fees identified in the Application sign it.

The information contained in the

Application is part and parcel of the deal.
II.

Defendants Systematically Overcharge Their Merchants.
31.

Over the course of its relationship with merchants, NAB has imposed

payment processing fees that do not comport with those set forth in the
Application. These unauthorized and inflated fees are imposed for no other reason
than to improve NAB’s bottom line (and that of its partner, Global).
32.

Upon information and belief, NAB chooses what fees to impose on

merchants that are above and beyond those set forth in the merchant contracts.
NAB then provides specifications to Global as to the nature and amount of future
merchant overcharges (e.g., what new junk fees to impose and when, what passthrough access fees and assessments to increase, when to increase them, etc.).
33.

Despite being a party to the Merchant Agreements and knowing that

such fees are unauthorized, Global nevertheless ensures that merchants are charged

11
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these amounts. For instance, Global prepares the monthly statements that impose
such fees.
34.

It is currently unknown which Defendant actually distributes the

monthly statements to merchants and/or debits the fees from merchant accounts.
For example, NAB is identified at the top of each statement but the form and
format of the statement appears to be generated by Global (as shown by the fact
that it is very similar to statements used by other merchant acquirers that have
partnered with Global). Regardless, it is clear that they both are integral cogs in
the scheme and share in its proceeds. Discovery will reveal the precise nature of
each Defendant’s back office role.
35.

The various unauthorized and inflated fees imposed by Defendants are

described in more detail below.
36.

First, Defendants charged several types of fees that are not set forth in

Lucky 7’s Application. Among the fees that were charged to Lucky 7 that are
mentioned nowhere in the Application are: (a) an annual PCI service fee ($79.00 to
$99.00/year); (b) a monthly PCI non-compliance fee ($6.95 to $29.95/month); (c)
an annual regulatory fee ($99.00); (d) a PCI scan fee ($64.95); and (e) an EMV
readiness fee ($29.99).

12
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37.

Second, on information and belief, Defendants routinely charge other

fees that are mentioned nowhere in Class member Applications, including: (a)
fixed acquirer network fees ($4.00); (b) “www.mypci.com” fees ($24.95 to
$99.00); and (c) annual fees (up to $192.00 or more).
38.

Third, Defendants charged Lucky 7 several types of fees that,

although set forth in its Application, were not fees that were denoted as being
applicable to Lucky 7, including: (a) a monthly minimum discount fee ($25.00);
(b) batch header fees ($.035/transaction); and (c) a chargeback fee ($25.00).
39.

Fourth, on information and belief, Defendants routinely charge other

fees that, although set forth in the Application, are not denoted as being applicable
to Class members, including a monthly basic service fee ($5.00 to $10.00).
40.

Fifth, Defendants charge fees at times when the Application

specifically states they would not be charged. For example, they charged Lucky 7
an $11.95 monthly “Biz Perks” fee before the Application said such fee would be
charged. On information and belief, Lucky 7 alleges that Defendants routinely
charge a “Biz Perks” (or “www.mybizperks.com”) fee of $11.95 that is contrary to
the contract and without merchant authorization.
41.

Sixth,

Defendants

systematically

overcharged

merchants

for

assessments and access fees imposed by the Card Networks (Visa, MasterCard,
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etc.). Although Defendants represented in the Application that they would charge
Lucky 7 “actual interchange passthrough and assessments plus 50 BPS,” in fact,
they illegally and impermissibly inflated those assessments. The 50 basis points
which Lucky 7 agreed to pay in addition to actual interchange and assessments are
reflected in the “discount rate” indicated on Lucky 7’s monthly statements. But
Defendants systematically increased the Visa and MasterCard assessments – which
are listed separately on the monthly statements – by five or more additional basis
points per transaction. This tactic artificially increased the amount Lucky 7 was
required to pay for assessments that were required to be “passed through,” and thus
artificially inflated Defendants’ revenues at Lucky 7’s expense.
42.

For example, as reflected on its April 2013 through June 2013

statements, Defendants passed through the actual assessments imposed by the card
networks, as the Agreement required. However, in July 2013, they increased these
assessments by five basis points. Such overcharges continued monthly until April
2014 when assessments increased by another two basis points (for a total of seven
basis points). Such overcharges continued into 2016.
43.

Moreover, Lucky 7 expressly agreed to pay $0.0198 per transaction

for the MasterCard access fee (the NABU fee, defined above) and $0.0218 per
transaction for the Visa access fee (the APF fee, defined above). See MSA, p. 10.
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But Defendants charged Lucky 7 more than $0.0198 for MasterCard transactions
and $0.0218 for Visa transactions.
44.

For example, as reflected on its April 2013 through June 2013

statements, Defendants charged the agreed rates of $0.0198 per MasterCard
transaction and $0.0218 per Visa transaction, but, beginning in July 2013, they
began charging $0.0368 per MasterCard transaction and $0.0378 per Visa
transaction. This practice continued until March 2014.
45.

For each month from April 2014 to April 2016, Defendants charged

$0.0468 per MasterCard transaction and $0.0478 per Visa transaction, more than
doubling the permitted fee on a per-transaction basis.
46.

By inflating the pass-through assessments and card association access

fees in this way, Defendants pilfered thousands of dollars from Lucky 7 and untold
amounts from other Class members.
47.

Merchants that have been overcharged and billed for unauthorized

junk fees and inflated assessments and access fees in contravention of the
Merchant Service Agreement are disincentivized from terminating their
relationship with Defendants, because they are on the hook for an early termination
fee if the term has not yet expired.

Thus, merchants that are subject to the
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termination fee are essentially put to a Hobson’s Choice – pay the early
termination fee (often in excess of $295.00) or accept the overbilling.
III.

Defendants Endeavor to Legitimize Their Overbilling Via Adhesive
Terms.
48.

To further harm merchants, Defendants have buried oppressive

provisions in the adhesive Terms.
49.

The Terms are a boilerplate form document that is not negotiable and

is presented to the merchant on an adhesive, take-it-or-leave-it basis. See MSA,
pp. 2-9. The Terms consist of small font text occupying more than 30 denselyworded paragraphs over nine pages.
50.

The Terms represent a unilateral effort by Defendants to:

(a)

backtrack from the agreements as to fees that were reached in the Application; and
(b) immunize themselves from liability for their misconduct.
51.

The Terms include clauses purporting to:
(a)

give Defendants broad discretion to change the amounts of

agreed-upon fees or impose whatever new fees they desire (MSA, pp. 2-3, 5);
(b)

limit Defendants’ liability to one month’s worth of overcharges

(c)

limit the statute of limitation for claims related to “billing

(id. at 4);

errors” to 90 days (id.);
16
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(d)

require merchants to pay attorneys fees in any legal action

(regardless of whether Defendants are deemed the prevailing parties) (id. at 6);
(e)

prohibit merchants from pursuing their claims in a class action

(f)

prohibit merchants from enforcing their right to a jury trial (id.).

(id.); and

52.

These provisions violate public policy, lack mutuality, are

unconscionable, and are otherwise void and unenforceable.
IV.

Defendants’ Practices Have Harmed Plaintiff and the Other Class
Members.
53.

The wrongful overbilling policies and practices described above

harmed Plaintiff and the other Class members.
54.
2013.

Lucky 7 was a merchant customer of Defendants beginning in early

Defendants victimized and damaged Lucky 7 through the overbilling

practices described herein. Specifically, NAB charged Lucky 7 junk fees that were
not identified in the Merchant Application (or identified as being applicable to
Plaintiff) and, as described in detail above, inflated access fees and assessments
above and beyond the “pass through” charges it agreed to pay.
55.

As a consequence of Defendants’ overbilling policies and practices,

Plaintiff and the other Class members have been wrongfully forced to pay
unauthorized fees and charges. Defendants have improperly deprived Plaintiff and
17
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the other Class members of significant funds, causing them to sustain damages.
Because Defendants’ practices of imposing unauthorized junk fees and inflating
assessments and access fees were applied to the other Class members’ accounts (of
which there may be over 250,000) in an automated fashion, Defendants have
pilfered hundreds of millions of dollars from their clients.
56.

As a consequence of Defendants’ improper charges and fees,

Defendants have wrongfully deprived Plaintiff and the other Class members of
funds to which Defendants have no legitimate claim.
CLASS ACTION ALLEGATIONS
57.

Plaintiff brings this action individually and on behalf of the following

class of similarly situated merchants pursuant to Rules 23(a), (b)(2), and (b)(3) of
the Federal Rules of Civil Procedure:
All NAB customers in the United States who paid a fee or
charge that was not authorized by the Merchant Service
Agreement.
58.

Plaintiff reserves the right to modify or amend the definition of the

proposed Class, or other proposed classes or subclasses, before the Court
determines whether certification is appropriate and as the Court may otherwise
allow.
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59.

Excluded from the Class are Defendants, their parents, subsidiaries,

affiliates, officers, and directors, any entity in which Defendants have a controlling
interest, all customers who make a timely election to be excluded, the government,
and all judges assigned to hear any aspect of this litigation, as well as their
immediate family members.
60.

The time period for the Class is the number of years immediately

preceding the date on which this Complaint is filed as allowed by the applicable
statute of limitations, going forward into the future until such time as Defendants
remedy the conduct complained of herein.

Based on Georgia’s statute of

limitations for breach of contract actions, the class period is likely to be six years if
the contract is held to be enforceable.
61.

The proposed Class meets all requirements for class certification. The

members of the Class are so numerous that joinder is impractical. The Class
consists of thousands of members and the identity of those persons and entities is
within the knowledge of Defendants and can be ascertained by resort to
Defendants’ records.
62.

The claims of the representative Plaintiff are typical of the claims of

the other Class members. Plaintiff, like all other Class members, was overcharged
by Defendants as a result of their improper practices, including the imposition of
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inflated assessments and access fees and unauthorized junk fees.

The

representative Plaintiff, like all Class members, has been damaged by Defendants’
misconduct. Furthermore, the factual basis of Defendants’ misconduct is common
to all Class members, and represents a common thread of conduct resulting in
injury to all Class members.
63.

There are numerous questions of law and fact common to the Class

and those common questions predominate over any questions affecting only
individual Class members.
64.

Among the questions of law and fact common to the Class are

whether Defendants:
(a)

Imposed unauthorized junk fees;

(b)

Inflated assessments and access fees;

(c)

Breached contractual provisions and/or the covenant of good

faith and fair dealing through their billing practices;
(d)

Required merchants to enter and enforced standardized account

agreements which included unconscionable or otherwise unenforceable provisions;
(e)

Were unjustly enriched through their billing practices; and
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(f)

Acted and continue to act deceptively, misleadingly, unfairly,

unlawfully, and/or fraudulently by imposing unauthorized junk fees and inflating
assessments and access fees.
65.

Other questions of law and fact common to the Class include:
(a)

The proper method or methods by which to measure damages;

(b)

The declaratory and/or injunctive relief to which the Class is

and

entitled.
66.

Plaintiff is committed to the vigorous prosecution of this action and

has retained competent counsel experienced in the prosecution of class actions.
Accordingly, Plaintiff is an adequate representative and will fairly and adequately
protect the interests of the Class.
67.

A class action is superior to other available methods for the fair and

efficient adjudication of this controversy. Since the amount of each individual
Class member’s claim is small relative to the complexity of the litigation, and due
to the financial resources of Defendants, most Class members could not afford to
seek legal redress individually for the claims alleged herein. Therefore, absent a
class action, the Class members will be unable to obtain redress for their losses and
Defendants’ misconduct will have occurred without remedy.
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68.

Even if Class members themselves could afford such individual

litigation, the court system could not. Individualized litigation would significantly
increase the delay and expense to all parties and to the Court. Individualized
litigation would also create the potential for inconsistent or contradictory rulings.
By contrast, a class action presents far fewer management difficulties, allows
claims to be heard which might otherwise go unheard because of the relative
expense of bringing individual lawsuits, and provides the benefits of adjudication,
economies of scale, and comprehensive supervision by a single court.
69.

The prosecution of separate actions by individual Class members

would create a risk of inconsistent and varying adjudications concerning the
subject of this action, which adjudications could establish incompatible standards
for Defendants.
70.

Defendants have acted on grounds generally applicable to the Class,

thereby making appropriate final injunctive relief or corresponding declaratory
relief with respect to the Class as a whole. Specifically, Defendants continue to
knowingly overbill the Class and to enforce unconscionable or otherwise
unenforceable contractual provisions in order to block Plaintiff and the other Class
members from seeking legal relief. Class-wide declaratory and/or injunctive relief
is appropriate to put an end to these illicit practices.
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CLAIMS FOR RELIEF
COUNT ONE
Breach of Contract and Breach of the
Covenant of Good Faith and Fair Dealing
71.

Plaintiff repeats paragraphs 1 through 70 above.

72.

Plaintiff, on behalf of itself and the other Class members, asserts a

claim for breach of contract, including breach of the covenant of good faith and
fair dealing.
73.

Plaintiff and Defendants have contracted for payment processing

services. As described above, Defendants’ actions have violated the specific terms
of the form Merchant Service Agreements with their customers. Defendants are
liable for the losses of Plaintiff and the other Class members that have resulted
from Defendants’ breaches of the parties’ contractual agreements.
74.

Georgia law imposes upon each party to a contract the duty of good

faith and fair dealing.1 Good faith and fair dealing, in connection with executing
contracts and discharging performance and other duties according to their terms,
means preserving the spirit – not merely the letter – of the bargain. Put differently,
the parties to a contract are mutually obligated to comply with the substance of
their contract in addition to its form. Evading the spirit of the bargain and abusing
1

The Merchant Service Agreement provides that Georgia law applies. See MSA,
p. 6.
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the power to specify terms constitute examples of bad faith in the performance of
contracts.
75.

Subterfuge and evasion violate the obligation of good faith in

performance even when an actor believes his conduct to be justified. A lack of
good faith may be overt or may consist of inaction, and fair dealing may require
more than honesty. Examples of violations of good faith and fair dealing are
evasion of the spirit of the bargain, willful rendering of imperfect performance, and
abuse of a power to specify terms.
76.

Defendants have breached the covenant of good faith and fair dealing

with Plaintiff and the other Class members through their practices as alleged
herein.
77.

Plaintiff and the other Class members have performed all, or

substantially all, of the obligations imposed on them under the Merchant Service
Agreement, or those obligations are waived.
78.

Plaintiff and the other Class members sustained damages as a result

of Defendants’ breaches of the Agreement, as well as the further breaches of the
Agreement as modified by the covenant of good faith and fair dealing.

24

Case 1:16-cv-04219-SCJ Document 1 Filed 11/10/16 Page 25 of 33

COUNT TWO
Unconscionability
79.

Plaintiff repeats paragraphs 1 through 70 above.

80.

Defendants have attempted to immunize themselves from legal claims

by imposing adhesive, unfair, and draconian terms in their Merchant Service
Agreement making it extremely costly and practically impossible to obtain relief
from their improper overbilling practices, as alleged in this Complaint.
81.

Such terms include those purporting to:
(a)

give Defendants broad discretion to change the amounts of

agreed-upon fees or impose whatever new fees they desire (MSA, pp. 2-3, 5);
(b)

limit Defendants’ liability to one month’s worth of overcharges

(c)

limit the statute of limitation for claims related to “billing

(id. at 4);

errors” to 90 days (id.);
(d)

require merchants to pay attorneys fees in any legal action

(regardless of whether Defendants are deemed the prevailing parties) (id. at 6);
(e)

prohibit merchants from pursuing their claims in a class action

(f)

prohibit merchants from enforcing their right to a jury trial (id.).

(id.); and
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82.

The Merchant Service Agreement, as a whole or in part, is

substantively and procedurally unconscionable.
83.

Indeed, the Agreement is a contract of adhesion in that it is a

standardized form, imposed and drafted by Defendants, which are the parties of
vastly superior bargaining strength, that only allowed Plaintiff and the Class
members the opportunity to adhere to them or reject them entirely.
84.

The Agreement is deceptive, unfair, illusory, and misleading to any

extent it allowed Defendants to perpetrate the grossly improper acts described
herein.
85.

Considering the great business acumen and experience of Defendants

in relation to Plaintiff and the Class members, the great disparity in the parties’
relative bargaining power, the inconspicuousness and incomprehensibility of the
contract language at issue, the oppressiveness of the terms, the commercial
unreasonableness of the contract terms, the purpose and effect of the terms, the
allocation of the risks between the parties, and similar public policy concerns, the
Agreement is unconscionable and, therefore, unenforceable as a matter of law.
86.

Plaintiff and the Class members have sustained damages as a result of

Defendants’ unconscionable Agreement as alleged herein.
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87.

Accordingly, Plaintiff seeks monetary, declaratory, and injunctive

relief, including attorneys’ fees and costs of suit.
COUNT THREE
Unjust Enrichment
88.

Plaintiff repeats paragraphs 1 through 70 above.

89.

Plaintiff, on behalf of itself and the other Class members, asserts a

common law claim for unjust enrichment. This claim is brought in the alternative
to Count One and is contingent on the Merchant Service Agreement either being
deemed unenforceable or inapplicable to Plaintiff’s relationship with either or both
Defendants (for instance, NAB is not identified as a party to the Agreement). In
either scenario, unjust enrichment will dictate that Defendants must disgorge all
improper fees.
90.

By means of Defendants’ wrongful conduct alleged herein,

Defendants knowingly engaged in billing practices against Plaintiff and the other
Class members that were unfair, unconscionable, and oppressive.
91.

Defendants knowingly received and retained wrongful benefits and

funds from Plaintiff and the other Class members. In so doing, Defendants acted
with conscious disregard for the rights of Plaintiff and the other Class members.
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92.

As a result of Defendants’ wrongful conduct as alleged herein, they

have been unjustly enriched at the expense of, and to the detriment of, Plaintiff and
the other Class members.
93.

Defendants’ unjust enrichment is traceable to, and resulted directly

and proximately from, the conduct alleged herein.
94.

Under the common law doctrine of unjust enrichment, it is inequitable

for Defendants to be permitted to retain the benefits they have received, and are
still receiving, without justification, from the imposition of illicit junk fees on
Plaintiff and the other Class members in an unfair, unconscionable, and oppressive
manner.

Defendants’ retention of such funds under circumstances making it

inequitable to do so constitutes unjust enrichment.
95.

The financial benefits derived by Defendants rightfully belong to

Plaintiff and the other Class members.

Defendants should be compelled to

disgorge into a common fund for the benefit of Plaintiff and the other Class
members all wrongful or inequitable proceeds. A constructive trust should be
imposed upon all wrongful or inequitable sums received by Defendants traceable
to Plaintiff and the other Class members.
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COUNT FOUR
Fraud
96.

Plaintiff repeats paragraphs 1 through 70 above.

97.

Plaintiff, on behalf of itself and the other Class members, asserts a

common law claim for fraud. This count is premised on Defendants’ fraudulent
misrepresentations in the Application as well as in the monthly statements
transmitted by Defendants to Plaintiff and other Class members, and on
Defendants’ fraudulent omissions in the Application as well as in the monthly
statements transmitted by Defendants to Plaintiff and other Class members.
98.

As alleged above, Defendants have affirmatively misrepresented their

billing practices in the Application. Paragraphs 24 through 28 above describe in
detail the misstatements as to what Plaintiff would be charged.
99.

In reality, Defendants never intended to honor these representations.

Defendants charged junk fees not mentioned and inflated assessments and access
fees beyond the amounts identified in the Application.
100. Moreover, the Application contains fraudulent omissions because the
fact that Defendants would inflate or mark up both the assessments and the access
fees was not disclosed therein. That fact was material to Plaintiff and to all Class
members because the entire purpose of any merchant’s acquisition of card
processing services from Defendants on an interchange-plus basis is to obtain
29
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transparency into the fee structure for each transaction cost, and to eliminate
unnecessary transaction costs.
101. Defendants’

monthly

invoices

misrepresentations and fraudulent omissions.

also

contain

fraudulent

As alleged above, Defendants

inaccurately described certain charges as card association assessments or access
fees, when in fact such charges include inflation or mark-up arbitrarily added by
Defendants. Moreover, Defendants inaccurately describe certain charges as fees
required for various purposes (including PCI fees, EMV fees, acquirer network
fees, annual fees, and basic service fees), when in fact such charges are imposed
solely to benefit Defendants. All such descriptions on monthly invoices are false
representations.
102. Similarly, each monthly invoice fails to disclose that the charges
labeled as card association assessments and access fees in fact include inflation or
mark-up arbitrarily imposed by Defendants. Moreover, each monthly invoice fails
to disclose that the charges labeled as various standalone fees (including PCI fees,
EMV fees, acquirer network fees, annual fees, and basic service fees) are in fact
charged solely to benefit Defendants. Such omissions are material to Plaintiff and
all Class members because the entire purpose of any merchant’s acquisition of card
processing services from Defendants on an interchange-plus basis is to obtain
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transparency into the fee structure for each transaction cost, and to eliminate
unnecessary transaction costs.
103. Plaintiff and all Class members relied upon Defendants to disclose the
truth about its charges, and relied upon the representations in the Application and
the monthly invoices in paying Defendants what Defendants claimed was due.
104. Plaintiff and all Class members have been damaged as a result of
Defendants’ fraudulent misrepresentations and omissions as alleged herein.
105. Accordingly, Plaintiff seeks monetary, declaratory, and injunctive
relief, including attorneys’ fees and costs of suit.
REQUEST FOR RELIEF
WHEREFORE, Plaintiff, on behalf of itself and the other Class members,
respectfully requests that this Court enter judgment against Defendants as follows:
1.

Declaring the several challenged provisions of the Merchant Service

Agreement to be unenforceable and enjoining their enforcement;
2.

Declaring Defendants’ fee assessment policies and practices to be

violative of the Merchant Service Agreement, wrongful, and unconscionable;
3.

Awarding restitution of all illicit fees at issue paid to Defendants by

Plaintiff and the other Class members as a result of the improper practices alleged
herein in an amount to be determined at trial;
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4.

Compelling disgorgement of the ill-gotten gains derived by

Defendants from their misconduct;
5.

Awarding actual damages in an amount according to proof;

6.

Awarding punitive and exemplary damages;

7.

Awarding pre- and post-judgment interest at the maximum rate

permitted by applicable law;
8.

Reimbursing all costs and disbursements accrued by Plaintiff in

connection with this action, including reasonable attorneys’ fees pursuant to
applicable law;
9.

Granting a trial by jury; and

10.

Awarding such other relief as this Court deems just and proper.
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DATED this 10th day of November, 2016.
Respectfully submitted,
BY: WEBB, KLASE & LEMOND, LLC
/s/ E. Adam Webb
E. Adam Webb
Georgia State Bar No. 743910
Matthew C. Klase
Georgia State Bar No. 141903
1900 The Exchange, S.E.
Suite 480
Atlanta, Georgia 30339
(770) 444-0773
(770) 217-9950 (fax)
Adam@WebbLLC.com
Matt@WebbLLC.com
Attorneys for Plaintiff
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o
✔

New Location

Sales Rep:James Myrick

Additional
Location o1-1
1:16-cv-04219-SCJ
Document

Fax: (248) 283-6155

MERCHANT
Filed 11/10/16 Page
1 of 11 APPLICATION
Merchant#_______________________________________
316440

o

Change of Ownership

Phone: (800) 226-2273 Ext. 1828

7438
SIC Code 5812
___________ Sales Rep.# ____________Location
# ________of________
1

1-800-BANCARD

BUSINESS INFORMATION
Business/Corporate Name (as shown on your Income Tax Return)

Statement Mailing Address (if different from location address)

T.S. KAO INC

1777 Washtenaw Rd
City, State, Zip

DBA (Doing Business As) Name

Lucky 7 Chinese Food

Ypsilanti, MI, MI 48197

Location Address
City, State, Zip

Business Phone Number
(734) 482-7770
E-Mail

Ypsilanti, MI, MI 48197

j_shee@msn.com

Website Address (URL)

Statement Option Type
✔Electronic o Paper
o

1777 Washtenaw Rd

FAX#
(734) 482-1770

Bank Reference (Name)

Bank Reference (Phone #)

Federal Tax ID (As shown on Income Tax Return) TIN Type:

Charter One

7344827566

Checking Account #

Bank Routing #

3 8 3 6 2 2 2 4 4
certify that I am a foreign entity /
o Inonresident
alien

✔EIN (Federal Tax ID) o SSN
o
Contact Name

241070417
3790068838
Jenny Shee
(if checked, please attach IRS Form W-8.)
LLC
Percent of Business (Must Be 100%)
✔ Corporation o Non-Profit o Medical/Legal Corporation o
o Sole Proprietor o Partnership o
CARD SWIPED
KEYED WITH
KEYED WITHOUT
o Tax Exempt Organization o International Organization oAssociation/Estate/Trust o Government
IMPRINT OF CARD IMPRINT OF CARD
How long
20 % %
80 % % 0 %
%
✔Yes o No
Number of Do you currently accept Visa/MasterCard/Discover?o
in present
(If yes, you should submit 3 most current monthly statements.)
Sales Method (Must Be 100%)
business 10 Years locations? 1
State of Incorporation

Merchandise/Services Sold

Restaurant
Gross Yearly Sales
$

Average Ticket Amount
$

10.00
o

Monthly Bank Card Sales Seasonal: o Yes o No
$ 15,000.00
High Volume Months
Highest Ticket Amount
$ 500.00

o

American Express

o
o

New Setup

o Existing

EBT

o

Cash Benefits

o Food Stamp (SNAP)*

Prior Bankruptcies?

Yes

No

If Yes:

o Personal

Business

STORE FRONT OFF PREMISE

100 %

%

TRADE SHOW

0%

%

0%

MAIL/PHONE ORDER

0%

%

OTHER

0%

%

INTERNET SERVICES

%

0%

%

Date of Discharge:

Account#
*Account#

Accept all MasterCard, Visa, and Discover Network Transactions (presumed, unless any selections below are checked)
Discover Network Acceptance

Visa Acceptance

MasterCard Acceptance

o Accept MC Credit Transactions only
o Accept MC Non-PIN Debit Trans. only

o Accept Discover Network Credit Transactions only
oAccept Discover Network Non-PIN Debit Trans. only

o Accept Visa Credit Transactions only
o Accept Visa Non-PIN Debit Trans. only

OWNERS OR OFFICERS (Equity Ownership Must be Greater than 50%)
Name
1. Teh-Shou Kao
Residence Address

Title

Equity Ownership Applicant’s SS#

Owner

100 %

City, State, Zip

Ann Arbor, MI 48103

Years at Address Home Phone

16 y 0 m

Driver’s License#

Name
2.
Residence Address

Title

Equity Ownership Applicant’s SS#

Date of Birth

City, State, Zip

Years at Address

161 Kingsbrook

Date of Birth

381947480
(734) 995-0321

Home Phone

19550406

Driver’s License#

SMEMBER
OR OFFICERS
(Equity Ownership
Must be Greater than 50%)
BANK (ACQUIRER)
INFORMATION
HSBC Bank USA, National Association, Merchant Support Group, PO Box 3263, Buffalo, NY 14240, 716-841-6360

IMPORTANT MEMBER BANK RESPONSIBILITIES
1. A Visa Member is the only entity approved to extend acceptance of Visa products
directly to a merchant.
2. A Visa Member must be a principle (signer) to the Merchant Agreement.
3. A Visa Member is responsible for educating Merchants on pertinent Visa Operating
Regulations with which Merchants must comply.
4. A Visa member is responsible for and must provide settlement funds to the
Merchant.
5. A Visa Member is responsible for all funds held in reserve that are derived from
settlement.

IMPORTANT MERCHANT RESPONSIBILITIES
1. Ensure compliance with cardholder data security and storage requirements.
2. Maintain fraud and chargebacks below thresholds.
3. Review and understand the terms of the Merchant Agreement.
4. Comply with Visa Operating Regulations.
The Responsibilities listed above do not supersede terms of the Merchant Agreement
and are provided to ensure the Merchant understands these specific responsibilities.

The Merchant Legal Name and Federal Tax ID Number shown on this application is the merchant's correct taxpayer information on file with the IRS.
Missing or incorrect information may result in backup withholding from your deposits (currently at least 28% of your gross sales amount) until you
provide correct information. Any withheld funding would be paid directly to the IRS or applicable taxing authority.
All questions regarding merchant
processing should be directed to:
North American Bancard
250 Stephenson Hwy.
Troy, MI 48083
1-800-BANCARD

Revision 10/11

Global Direct
10705 Red Run Blvd.
Owings Mills, MD 21117

elapid 387885

For Member Contact:
HSBC Bank USA, NA
Merchant Support Group
PO Box 3263
Buffalo, NY 14240
716-841-6360

02/29/2012
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Fax: (248) 283-6155

Phone: (800) 226-2273 Ext. 1828

Sales Rep:James Myrick

Case 1:16-cv-04219-SCJ
Document 1-1 Filed 11/10/16 Page 10 of 11
MERCHANT APPLICATION
(cont.)
COMPLETE IF YOUR SALES ARE GENERATED THROUGH MAIL/TELEPHONE/INTERNET
1.Description of product sold:
2.Who owns product? o
✔ Merchant o Vendor (Drop Ship Required)
3.List the name(s) of vendors from which the product is purchased.
4.How do you advertise?
o Catalog /Direct Mail/Flyers o TV or Radio

o Internet (list Web Page Address)
5.How does the customer order the product?
o Mail o Telephone o Fax o Internet
6.Do your customers sign a service agreement with you?
✔ No
o Yes o
7.If Yes, what is the timeframe of the service agreement?
o Monthly
o Quarterly
o Annual
qYes qNo
8.Name of Fulfillment House (if any)
Inspected
Date Inspected
✔ No
9.Are consumers required to provide a deposit? o Yes o
10.Delivery Time Frame: o 0-7 Days
o 8-14 Days o 15-30 Days o More than 30 Days
11.Shipping Service Used: o Fed Ex
o UPS o Airborne o Express Mail o By Merchant
12.What is your return or refund policy?
13.When you receive an authorization, how long before the merchandise is shipped?
14.In what geographic areas will the product be marketed and sold?

BUSINESS TRADE SUPPLIERS (LIST TWO)

Name

Address

Contact

Phone

Name

Address

Contact

Phone

MERCHANT SITE SURVEY REPORT (To Be Completed by Sales Representative)
Merchant Location: o
✔ Store Front o Office Building o Warehouse o Residence o Other
The Merchant:
Landlord Name
o Owns o
✔ Leases the Premises

Landlord Telephone Number

I hereby verify that this application has been fully completed by merchant applicant and that I have inspected the business premises of the merchant
at this address and the information stated above is true and correct to the best of my knowledge and belief.
Verified and Inspected by (Print Name)

Representative Signature

Date

James Myrick

PRICING SCHEDULE
Retail
(if any % is Swiped)
Interchange Passthrough +50 Basis Points
Transaction Fee: $0.10

Other Fees (if applicable)
MOTO/Internet
(100% Keyed only)
Interchange Passthrough +50 Basis Points
Transaction Fee: $0.10
(Must use AVS)

* Actual Interchange Passthrough and
Assesments plus 50 BPS.

* Actual Interchange Passthrough and
Assesments plus 50 BPS.

Mastercard Network Access Fee: $0.0198.
Visa Network Access Fee: $0.0218.
Discover Network Access Fee: $0.0185.

Mastercard Network Access Fee: $0.0198.
Visa Network Access Fee: $0.0218.
Discover Network Access Fee: $0.0185.

X

Touch Tone Transactions:
T & E Draft Capture Transactions:
Address Verification:
Batch Header:
Wireless Transaction Fee:
Wireless Network Access (Monthly)
Wireless Activation Fee:
Debit Transaction:
Debit Gateway (Monthly):
EBT Transaction Fee:
Internet Gateway Fee (Monthly):
Internet Transaction Fee:
Monthly Minimum Discount Fee:
Monthly Basic Service Fee:
Statement Mailing Fee:
Chargeback Fee:
Retrieval Fee:
Voice Authorization Fee:

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

0.50
0.25
0.05
0.35
0.10
14.95 *
35.00
0.35
5.00
0.20
20.00
0.10
25.00
9.95 *
0.00
25.00
15.00
1.00

See Terms and Conditions of Merchant Service Agreement for further information on Mid and Non-Qualified Surcharges.
I understand and acknowledge that I will be automatically enrolled in a 60-day free trial of the My Biz Perks Program, which includes
custom reporting and alerts, supplies, extended warranty, overnight replacement on equipment, partner discounts, and more! At the end
of the trial, I understand that my account will be charged a monthly membership fee, and I may opt out at any time by visiting
www.mybizperks.com or call 877-898-1992.

Revision 10/11
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CARDHOLDER DATA STORAGE COMPLIANCE & SERVICE PROVIDER
** PCI DSS and card association rules prohibit storage of track data under any circumstances. If you or your point of sale(POS) system pass, transmit, store
or receive full cardholder's data, then the POS software must be PA DSS (Payment Application Data Security Standard)compliant or you (merchant) must
validate PCI DSS compliance (see 1(b) below and questions 3 and 4 must be completed). If you use a payment gateway, they must be PCI DSS compliant.**
1.Have you ever experienced an Account Data Compromise "ADC"?

Yes

✔ No If yes, provide date of compromise
Yes ✔ No If yes, go to 1(b); If no, go to #2

a) Have you validated PCI DSS (Payment Card Industry Data Security Standard) compliance?

b) Date of compliance, Report on Compliance "ROC" or Self Assessment Questionnaire "SAQ"?
c) What is the name of your Qualified Security Assessor "QSA" Control Scan
or Self Assessment Questionnaire(pick one)
d) Date of last scan 20/12/0229
Approved Scanning Vendor's name: Control Scan
No
2.Are you using a "dial-up" terminal or "TTC" Touch Tone Capture? ✔ Yes
3.Do you or your Service Provider(s) receive, pass, transmit or store the Full Cardholder Number "FCN", electronically?
a) If yes, where is card data stored?
Merchant's Location Only
Merchant's Headquarters/Corp office only
Both Merchant and Service Provider(s)

Other Service Provider

Yes

A

B

C

D

✔ No

Primary Service Provider

All Apply

4.What Primary Service Provider/Software Developer did you purchase your point of sale "POS" application from (e.g., software,gateway)?
a) What is the name of the Service Provider/Software Developer's application?
Software Version #?
b) Do your transactions process through any other Service Provider (e.g., web hosting companies, gateways, corporate office)?
Yes
✔ No
c) If yes, name the other Service Provider?

AMERICAN EXPRESS
By signing below, I represent that I have read and am authorized to sign and submit this application on behalf of the entity above and all information I have
provided herein is true, complete, and accurate. I authorize American Express Travel Related Services Company, Inc. (“American Express”) to verify the
information in this application and receive and exchange information about me personally, including by requesting reports from consumer reporting agencies.
I authorize and direct American Express to inform me directly, or through the entity above, of reports about me that American Express has requested from
consumer reporting agencies. Such information will include the name and address of the agency furnishing the report. I understand that upon American
Express’ approval of the entity indicated above to accept the American Express Card, the terms and conditions for American Express® Card Acceptance
(“Terms and Conditions”) will be sent to such entity along with a Welcome Letter. By accepting the American Express Card for the purchase of goods
and/or services, or otherwise indicating its intention to be bound, the entity agrees to be bound by the Terms and Conditions.
______________________________________

Name (printed): _______________________________________

Title: ______________________________________

Date: _______________________________________

Merchant's Signature

MERCHANT ACCEPTANCE
A copy of the Card Services Terms and Conditions, revision number 10/11, has been provided to you. Please sign below to signify that you have received
a copy of the Card Services Terms & Conditions and that you agree to all terms and conditions contained therein. The undersigned is duly authorized to
sign on behalf of the Merchant and to bind the Merchant to the terms and conditions set forth in this Merchant Application and Merchant Service
Agreement ("Agreement"), which terms and conditions are hereby acknowledged and agreed to by the Merchant, and certifies that all information provided
in this Merchant Application is true, correct and complete. The undersigned, on behalf of the Merchant, authorizes Global Direct and the Member or any
credit reporting agency employed by the Member or any agent of the Member, to make whatever inquiries the Member deems appropriate to investigate,
verify or research references, statements or data obtained from Merchant for the purpose of this Merchant Application and for accompanying POS
terminals or equipment financing. The undersigned, on behalf of the Merchant, authorizes (i)Global Direct, or (ii)the Member, or (iii)solely with respect to
uncollected merchant fees, and subject to and only as pursuant to North American Bancard's separate written agreement with Global Direct, North
American Bancard, or, (iv)solely with respect to supplies and/or hardware related to merchant business under this Merchant Application, North American
Bancard, to initiate automated deposit or debit (ACH) entries to the Merchant's bank account as indicated on this Merchant Application or subsequently
provided by Merchant. A MERCHANT’S SUBMISSION OF A TRANSACTION TO GLOBAL DIRECT SHALL BE DEEMED TO SIGNIFY MERCHANT’S
ACCEPTANCE OF THE AGREEMENT, INCLUDING THE TERMS AND CONDITIONS HEREIN.

:autocredit::98.243.173.156
:autocredit::98.243.173.156
_________________________________________________________
_________________________________________________________
#1 From Application - Signature
Date
#2 From Application - Signature
Date
INDIVIDUAL GUARANTY (NO TITLES)I/We hereby guarantee to Global Direct and Member, their successors and assigns, the full, prompt and complete
performance of Merchant and all of Merchant's obligations under this Agreement, including, but not limited to, all monetary obligations arising out of
Merchant's performance or nonperformance under this Agreement, whether arising before or after termination of this Agreement. The guaranty shall not be
discharged or otherwise affected by any waiver, indulgence, compromise, settlement, extension of credit, or variation of terms of this Agreement made by or
agreed to by Global Direct, Member, and/or Merchant. I/We hereby waive any notice of acceptance of this guaranty, notice of non-payment or
non-performance of any provision of this Agreement by Merchant, and all other notices or demands regarding this Agreement.I/We agree to promptly provide
to Global Direct and Member any information requested by either of them from time to time, concerning my/our financial condition(s), business history,
business relationships and employment information. I/We have read, understand, and agree to be bound by the terms and conditions contained in this
Agreement on pages 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, and 11.
________________________________________________________
#1 From Application - Signature
Date

________________________________________________________
#2 From Application - Signature

Date

For Office Use Only
X__________________________________________________
Application Accepted by ISO
Date
X__________________________________________________
Accepted by HSBC Bank USA NA
Date
X__________________________________________________
Accepted by Global Direct
Date

Revision 10/11
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CIVIL COVER SHEET

JS 44 (Rev. 08/16)

The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law, except as
provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the
purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

I. (a) PLAINTIFFS

DEFENDANTS

T.S. Kao, Inc. d/b/a Lucky 7 Chinese Food

North American Bancard, LLC; Global Payments Direct, Inc.

(b) County of Residence of First Listed Plaintiff

Washtenaw County, MI

County of Residence of First Listed Defendant

(EXCEPT IN U.S. PLAINTIFF CASES)
NOTE:

(c) Attorneys (Firm Name, Address, and Telephone Number)

Oakland County, MI

(IN U.S. PLAINTIFF CASES ONLY)
IN LAND CONDEMNATION CASES, USE THE LOCATION OF
THE TRACT OF LAND INVOLVED.

Attorneys (If Known)

E. Adam Webb; Webb, Klase & Lemond, LLC; 1900 The Exchange S.E.,
Suite 480, Atlanta, GA 30339; (770) 444-0773

II. BASIS OF JURISDICTION (Place an “X” in One Box Only)
’ 1

U.S. Government
Plaintiff

’ 3

Federal Question
(U.S. Government Not a Party)

’ 2

U.S. Government
Defendant

’ 4

Diversity
(Indicate Citizenship of Parties in Item III)

III. CITIZENSHIP OF PRINCIPAL PARTIES (Place an “X” in One Box for Plaintiff
(For Diversity Cases Only)
PTF
Citizen of This State
’ 1

’
’
’
’
’

’ 2

’

2

Incorporated and Principal Place
of Business In Another State

’ 5

’ 5

Citizen or Subject of a
Foreign Country

’ 3

’

3

Foreign Nation

’ 6

’ 6

Click here for: Nature of Suit Code Descriptions.

’
’

’
’
’
’
’

TORTS

110 Insurance
120 Marine
130 Miller Act
140 Negotiable Instrument
150 Recovery of Overpayment
& Enforcement of Judgment
151 Medicare Act
152 Recovery of Defaulted
Student Loans
(Excludes Veterans)
153 Recovery of Overpayment
of Veteran’s Benefits
160 Stockholders’ Suits
190 Other Contract
195 Contract Product Liability
196 Franchise

’
’
’
’
’
’
’
’
’
’

’
’
’
’
’
’

REAL PROPERTY
210 Land Condemnation
220 Foreclosure
230 Rent Lease & Ejectment
240 Torts to Land
245 Tort Product Liability
290 All Other Real Property

’
’
’
’
’
’
’

PERSONAL INJURY
310 Airplane
315 Airplane Product
Liability
320 Assault, Libel &
Slander
330 Federal Employers’
Liability
340 Marine
345 Marine Product
Liability
350 Motor Vehicle
355 Motor Vehicle
Product Liability
360 Other Personal
Injury
362 Personal Injury Medical Malpractice
CIVIL RIGHTS
440 Other Civil Rights
441 Voting
442 Employment
443 Housing/
Accommodations
445 Amer. w/Disabilities Employment
446 Amer. w/Disabilities Other
448 Education

and One Box for Defendant)
PTF
DEF
Incorporated or Principal Place
’ 4
’ 4
of Business In This State

Citizen of Another State

IV. NATURE OF SUIT (Place an “X” in One Box Only)
CONTRACT

DEF
’ 1

FORFEITURE/PENALTY

PERSONAL INJURY
’ 365 Personal Injury Product Liability
’ 367 Health Care/
Pharmaceutical
Personal Injury
Product Liability
’ 368 Asbestos Personal
Injury Product
Liability
PERSONAL PROPERTY
’ 370 Other Fraud
’ 371 Truth in Lending
’ 380 Other Personal
Property Damage
’ 385 Property Damage
Product Liability
PRISONER PETITIONS
Habeas Corpus:
’ 463 Alien Detainee
’ 510 Motions to Vacate
Sentence
’ 530 General
’ 535 Death Penalty
Other:
’ 540 Mandamus & Other
’ 550 Civil Rights
’ 555 Prison Condition
’ 560 Civil Detainee Conditions of
Confinement

’ 625 Drug Related Seizure
of Property 21 USC 881
’ 690 Other

BANKRUPTCY
’ 422 Appeal 28 USC 158
’ 423 Withdrawal
28 USC 157
PROPERTY RIGHTS
’ 820 Copyrights
’ 830 Patent
’ 840 Trademark

LABOR
’ 710 Fair Labor Standards
Act
’ 720 Labor/Management
Relations
’ 740 Railway Labor Act
’ 751 Family and Medical
Leave Act
’ 790 Other Labor Litigation
’ 791 Employee Retirement
Income Security Act

’
’
’
’
’

SOCIAL SECURITY
861 HIA (1395ff)
862 Black Lung (923)
863 DIWC/DIWW (405(g))
864 SSID Title XVI
865 RSI (405(g))

FEDERAL TAX SUITS
’ 870 Taxes (U.S. Plaintiff
or Defendant)
’ 871 IRS—Third Party
26 USC 7609

IMMIGRATION
’ 462 Naturalization Application
’ 465 Other Immigration
Actions

OTHER STATUTES
’ 375 False Claims Act
’ 376 Qui Tam (31 USC
3729(a))
’ 400 State Reapportionment
’ 410 Antitrust
’ 430 Banks and Banking
’ 450 Commerce
’ 460 Deportation
’ 470 Racketeer Influenced and
Corrupt Organizations
’ 480 Consumer Credit
’ 490 Cable/Sat TV
’ 850 Securities/Commodities/
Exchange
’ 890 Other Statutory Actions
’ 891 Agricultural Acts
’ 893 Environmental Matters
’ 895 Freedom of Information
Act
’ 896 Arbitration
’ 899 Administrative Procedure
Act/Review or Appeal of
Agency Decision
’ 950 Constitutionality of
State Statutes

V. ORIGIN (Place an “X” in One Box Only)
’ 1 Original
Proceeding

’ 2 Removed from
State Court

’ 3

’ 6 Multidistrict
Litigation Transfer
(specify)
Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):
Remanded from
Appellate Court

’ 4 Reinstated or
Reopened

’ 5 Transferred from
Another District

’ 8 Multidistrict
Litigation Direct File

Class Action Fairness Act - 28 U.S.C. § 1332(d)(2)

VI. CAUSE OF ACTION Brief description of cause:

Defendants overcharged Plaintiff and the Class for payment processing services.

DEMAND $
’ CHECK IF THIS IS A CLASS ACTION
VII. REQUESTED IN
UNDER RULE 23, F.R.Cv.P.
COMPLAINT:
VIII. RELATED CASE(S)
(See instructions):
IF ANY
JUDGE Steve C. Jones
DATE

CHECK YES only if demanded in complaint:
’ Yes
’ No
JURY DEMAND:
DOCKET NUMBER 1:15-CV-3059-SCJ

SIGNATURE OF ATTORNEY OF RECORD

/s/ E. Adam Webb

11/10/2016
FOR OFFICE USE ONLY
RECEIPT #
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Print

APPLYING IFP

Save As...
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MAG. JUDGE

Reset
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INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44
Authority For Civil Cover Sheet
The JS 44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and service of pleading or other papers as
required by law, except as provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is
required for the use of the Clerk of Court for the purpose of initiating the civil docket sheet. Consequently, a civil cover sheet is submitted to the Clerk of
Court for each civil complaint filed. The attorney filing a case should complete the form as follows:
I.(a)

(b)

(c)

Plaintiffs-Defendants. Enter names (last, first, middle initial) of plaintiff and defendant. If the plaintiff or defendant is a government agency, use
only the full name or standard abbreviations. If the plaintiff or defendant is an official within a government agency, identify first the agency and
then the official, giving both name and title.
County of Residence. For each civil case filed, except U.S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at the
time of filing. In U.S. plaintiff cases, enter the name of the county in which the first listed defendant resides at the time of filing. (NOTE: In land
condemnation cases, the county of residence of the "defendant" is the location of the tract of land involved.)
Attorneys. Enter the firm name, address, telephone number, and attorney of record. If there are several attorneys, list them on an attachment, noting
in this section "(see attachment)".

II.

Jurisdiction. The basis of jurisdiction is set forth under Rule 8(a), F.R.Cv.P., which requires that jurisdictions be shown in pleadings. Place an "X"
in one of the boxes. If there is more than one basis of jurisdiction, precedence is given in the order shown below.
United States plaintiff. (1) Jurisdiction based on 28 U.S.C. 1345 and 1348. Suits by agencies and officers of the United States are included here.
United States defendant. (2) When the plaintiff is suing the United States, its officers or agencies, place an "X" in this box.
Federal question. (3) This refers to suits under 28 U.S.C. 1331, where jurisdiction arises under the Constitution of the United States, an amendment
to the Constitution, an act of Congress or a treaty of the United States. In cases where the U.S. is a party, the U.S. plaintiff or defendant code takes
precedence, and box 1 or 2 should be marked.
Diversity of citizenship. (4) This refers to suits under 28 U.S.C. 1332, where parties are citizens of different states. When Box 4 is checked, the
citizenship of the different parties must be checked. (See Section III below; NOTE: federal question actions take precedence over diversity
cases.)

III.

Residence (citizenship) of Principal Parties. This section of the JS 44 is to be completed if diversity of citizenship was indicated above. Mark this
section for each principal party.

IV.

Nature of Suit. Place an "X" in the appropriate box. If there are multiple nature of suit codes associated with the case, pick the nature of suit code
that is most applicable. Click here for: Nature of Suit Code Descriptions.

V.

Origin. Place an "X" in one of the seven boxes.
Original Proceedings. (1) Cases which originate in the United States district courts.
Removed from State Court. (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U.S.C., Section 1441.
When the petition for removal is granted, check this box.
Remanded from Appellate Court. (3) Check this box for cases remanded to the district court for further action. Use the date of remand as the filing
date.
Reinstated or Reopened. (4) Check this box for cases reinstated or reopened in the district court. Use the reopening date as the filing date.
Transferred from Another District. (5) For cases transferred under Title 28 U.S.C. Section 1404(a). Do not use this for within district transfers or
multidistrict litigation transfers.
Multidistrict Litigation – Transfer. (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U.S.C.
Section 1407.
Multidistrict Litigation – Direct File. (8) Check this box when a multidistrict case is filed in the same district as the Master MDL docket.
PLEASE NOTE THAT THERE IS NOT AN ORIGIN CODE 7. Origin Code 7 was used for historical records and is no longer relevant due to
changes in statue.

VI.

Cause of Action. Report the civil statute directly related to the cause of action and give a brief description of the cause. Do not cite jurisdictional
statutes unless diversity. Example: U.S. Civil Statute: 47 USC 553 Brief Description: Unauthorized reception of cable service

VII.

Requested in Complaint. Class Action. Place an "X" in this box if you are filing a class action under Rule 23, F.R.Cv.P.
Demand. In this space enter the actual dollar amount being demanded or indicate other demand, such as a preliminary injunction.
Jury Demand. Check the appropriate box to indicate whether or not a jury is being demanded.

VIII. Related Cases. This section of the JS 44 is used to reference related pending cases, if any. If there are related pending cases, insert the docket
numbers and the corresponding judge names for such cases.
Date and Attorney Signature. Date and sign the civil cover sheet.

