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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

Case No. 2:18-cv-03579 AB (JCx)
CLASS ACTION

DECLARATION OF
CHRISTINE M. FOX IN
SUPPORT OF (I) LEAD
PLAINTIFF’S MOTION FOR
FINAL APPROVAL OF CLASS
ACTION SETTLEMENT AND
PLAN OF ALLOCATION, AND
II) LEAD COUNSEL’S

OTION FOR AN AWARD OF
ATTORNEYS’ FEES AND
PAYMENT OF EXPENSES

Date: October 22, 2020
Time: 10:00 a.m.
Court: 7B (Hon. André Birotte Jr.)

DECLARATION OF CHRISTINE M. FOx
CASE No. 2:18-cv-03579 AB (JCX)




Case

O© &0 3 O »n K~ W NN =

[\ TR NG T NG TR NG TR NG TR NS T N0 T N N N S S g e e e
o N O »n A~ W NN = O VOV 0O N N N PR WD = O

2:18-cv-03579-AB-JC Document 90 Filed 09/17/20 Page 2 of 33 Page ID #:1200

I, CHRISTINE M. FOX, declare as follows pursuant to 28 U.S.C. §1746:

l. I am a partner at the law firm of Labaton Sucharow LLP (“Labaton
Sucharow” or “Lead Counsel”), the Court-appointed Lead Counsel for Steamfitters
Local 449 Pension Plan (“Steamfitters” or “Lead Plaintiff”) and the proposed
Settlement Class in the above-captioned action (the “Action”).' 1 have personal
knowledge of the matters set forth herein based on my active participation in the
prosecution and settlement of the Action.

2. I respectfully submit this Declaration in support of: (i) Lead Plaintiff’s
Motion for Final Approval of Class Action Settlement and Plan of Allocation; and
(i1) Lead Counsel’s Motion for an Award of Attorneys’ Fees and Payment of
Expenses. Both motions have the full support of Lead Plaintiff. See Declaration of
on Behalf of Steamfitters Local 449, attached hereto as Exhibit 1.> In support of
these motions, Lead Plaintiff and Lead Counsel are also submitting the exhibits
attached hereto, the Memorandum of Points and Authorities in Support of Lead
Plaintift’s Motion for Final Approval of Class Action Settlement and Plan of
Allocation (the “Settlement Memorandum”), and the Memorandum of Points and
Authorities in Support of Lead Counsel’s Motion for an Award of Attorneys’ Fees
and Payment of Expenses (the “Fee Memorandum”).

L. PRELIMINARY STATEMENT
3. Lead Plaintiff has succeeded in obtaining a recovery for the Settlement

Class in the amount of $7,500,000, in cash. As set forth in the Settlement

' Unless otherwise defined herein, all capitalized terms have the meanings set

forth in the Stipulation and Agreement of Settlement, dated May 5, 2020 (the
“Settlement Agreement”), previously filed with the Court. See ECF No. 72.

® Citations to “Exhibit” or “Ex. _” herein refer to the exhibits to this
Declaration. For clarity, exhibits that themselves have attached exhibits will be
referenced as “Ex. - .” The first numerical reference is to the designation of the

entire exhibit attached hereto and the second alphabetical reference is to the exhibit
designation within the exhibit itself.
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Agreement, in exchange for this payment, the proposed Settlement resolves all
claims asserted by Lead Plaintiff and the Settlement Class in the Action and all
related claims that could have been brought against the Released Defendant Parties
(“Released Claims”).

4. The case has been vigorously litigated from its commencement in April
2018 through the execution of the Settlement Agreement. The Settlement was
achieved only after Lead Counsel, inter alia, as detailed below: (i) conducted a
thorough and wide-ranging investigation concerning the allegedly fraudulent
misrepresentations/omissions made by Defendants in violation of the Securities
Exchange Act of 1934 (the “Exchange Act”) that included interviews with more
than 40 former Molina employees and other persons with relevant knowledge and
the review and analysis of certain internal, nonpublic documents provided to Lead
Counsel by former employees of Molina; (i1) prepared and filed a detailed Amended
Class Action Complaint; (ii1) researched and drafted an opposition to Defendants’
motion to dismiss; (iv) briefed an appeal before the U.S. Court of Appeals for the
Ninth Circuit (the “Ninth Circuit”) after the Court granted Defendants’ motion to
dismiss; (v) reviewed several thousands of pages of core documents produced by
Defendants in advance of the mediation; and (vi) worked closely with experts
concerning damages and loss causation issues and healthcare industry information
technology (IT) systems. At the time the Settlement was reached, Lead Counsel had
a thorough understanding of the strengths and weaknesses of the Parties’ positions.

5. In deciding to settle, Lead Plaintiff and Lead Counsel took into
consideration the significant risks associated with prevailing in the appeal pending
before the Ninth Circuit, establishing liability and damages if the dismissal order
was reversed, as well as the duration and complexity of the legal proceedings that

remained ahead.
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6.  As discussed in Section III.D. infra, this case was dismissed by the
District Court on December 13, 2018. See Order Granting Defendants’ Motion to
Dismiss Pursuant to Rule 12(b)(6) (“MTD Order”), ECF No. 63. Lead Plaintiff
appealed that decision to the Ninth Circuit. After the appeal was fully briefed, the
Parties agreed to mediate in an attempt to reach a negotiated resolution, and
ultimately settled the Action. Thus, at the time the Settlement was achieved, Lead
Plaintift was facing the significant risk that the Ninth Circuit would agree with the
District Court’s reasoning in the MTD Order and affirm the decision dismissing the
Action.

7. In addition, as discussed in Section VI. infra, the Settlement was
achieved in the face of vigorous opposition by Defendants who would have, had the
Settlement not been reached and the litigation continued, raised serious challenges
to the allegations of securities laws violations such as, among other things, the
alleged material falsity of the statements and omissions made during the Class
Period, as well as the elements of scienter and loss causation.

8. Specifically, with respect to falsity, Defendants likely would have
advanced compelling arguments that the majority of the allegedly false statements
regarding Molina’s “scalable” administrative infrastructure were forward-looking
statements protected by the Private Securities Litigation Reform Act’s (“PSLRA”)
safe harbor provision. Molina would have continued to point to the disclosures in
its public filings and argued that the Company sufficiently warned investors about
the risks and uncertainties associated with both its expansion into the Patient
Protection and Affordable Care Act health insurance marketplaces (“ACA
Marketplace™), and its IT systems’ ability to keep pace with growth.

0. With respect to scienter, Defendants likely would have continued to
argue that Lead Plaintiff would not be able to prove that Defendants knowingly

made the alleged misstatements with the required intent to defraud or with severe
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recklessness.  Defendants would have specifically argued that none of the
confidential witness allegations directly showed that the Individual Defendants had
knowledge of the alleged deficiencies in Molina’s systems, and that Lead Plaintiff
would not be able to establish scienter at trial.

10.  Further, Lead Plaintiff faced significant challenges relating to proving
loss causation and damages, which would have come down to an inherently
unpredictable and hotly disputed “battle of the experts,” with Defendants’ experts
undoubtedly rejecting Lead Plaintiff’s expert’s model and opinions. With respect to
the three alleged corrective disclosure dates, Defendants likely would have
forcefully argued that the stock declines on these dates were not in fact attributable
to disclosures regarding Molina’s administrative infrastructure, but were rather the
result of announcements about the Company’s poor financial performance.
Accordingly, in the absence of a settlement, there was a very real risk that the
Settlement Class could have recovered nothing or an amount significantly less than
the negotiated Settlement.

11.  With respect to the proposed Plan of Allocation for distributing the Net
Settlement Fund to eligible claimants, as discussed below and in Section 1.D. of the
Settlement Memorandum, the proposed Plan was developed with the assistance of
Lead Plaintiff’s consulting damages expert, and provides for the fair and equitable
distribution of the Net Settlement Fund to Settlement Class Members who submit
Claim Forms that are approved for payment.

12.  With respect to the Fee and Expense Application, as discussed below
and in Lead Counsel’s Fee Memorandum, the requested fee of 25% of the
Settlement Fund would be reasonable under the circumstances of this case and
warrants the Court’s approval. The fee request is the Ninth Circuit’s “benchmark”
for common fund cases, is comparable to fees frequently awarded in this type of

action and 1is justified in light of the benefits that Lead Counsel conferred on the
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Settlement Class, the risks it undertook, the quality of the representation, the nature
and extent of the legal services, and the fact that Lead Counsel pursued the case at
financial risk for two years.

II. SUMMARY OF LEAD PLAINTIFF’S CLAIMS

13. The operative complaint in the Action, the Amended Class Action
Complaint filed on October 5, 2018 (the “Complaint™), asserts violations of Sections
10(b) and 20(a) of the Exchange Act, 15 U.S.C. §§78j(b) and 78t(a), and Rule 10b-5
promulgated thereunder by the SEC, 17 C.F.R. §240.10b-5, by Molina, former
President and Chief Executive Officer J. Mario Molina, former Chief Financial
Officer John C. Molina, former Chief Operating Officer Terry P. Bayer, and former
Chief Information Officer Rick Hopfer. ECF No. 47.

14.  Molina is a publicly traded company that provides managed health care
services for Medicaid and Medicare and offers health insurance on the ACA
Marketplace. 92.° Lead Plaintiff claims that Defendants violated the federal
securities laws by misrepresenting that the Company’s ‘“administrative
infrastructure” was ‘“scalable” and positioned to accommodate growth as the
Company expanded into new and existing healthcare markets including the ACA
Marketplace.

15. According to the Complaint, because Molina’s existing infrastructure
was touted as “scalable,” investors were led to believe that the Company’s
aggressive expansion would drive share value, and would not require the Company
to upgrade or replace its existing information technology platform, QNXT.
According to the Complaint, however, QNXT was neither designed nor adaptable to
operate an ACA Marketplace business, could not effectively manage important

functions like enrollment and claims processing, and was quickly overwhelmed.

3 All citations to “9_ > are to the Complaint.
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16. According to a confidential witness (“CW”), QNXT was not initially
used as a managed care solution system, but rather was Molina’s platform for
staffed clinic operations. 9989-90. As Molina grew over the years, the Company
“bastardized” QNXT to make it function as the primary managed care platform for
processing claims, maintaining provider information, and managing member
information, but it “functioned horribly.” Id. In addition, according to CW-1, the
ACA Exchanges required more functionality at every stage of the process than
Molina’s existing system supported, including responding to open enrollment,
billing, and tracking customers’ income levels. §70. According to CW-1, Molina
“cobbled together” its system in an attempt to handle the expansion into ACA, but
the system had “chronic, lingering issues” and data integrity problems. §72. In fact,
Molina’s IT systems were so overwhelmed during the Company’s participation in
the ACA Exchanges in 2016 that there were system-wide outages where the system
was not accessible. 74.

17. The Complaint alleges that the truth regarding Molina’s inadequate
administrative infrastructure was allegedly revealed through a series of partial
disclosures beginning on April 28, 2016, when the Company announced a sharp
earnings miss and cut in full-year 2016 earnings guidance. 9164. Molina blamed
the poor results on administrative capacity issues, with CEO Mario Molina telling
investors: “[a]ssimilating [ ] membership stretched our operational resources.”
165. Molina’s common stock price fell 19.40 percent on unusually high trading
volume. On February 15, 2017, the Company further announced steep losses in the
ACA Marketplace, 4193, and Molina executives cautioned that the Company could
not commit to ACA Marketplace participation beyond 2017. 9200. On this news,
Molina’s common stock price fell 17.88 percent. § 202. The Complaint alleges that
the full truth was allegedly revealed on August 2, 2017 when the interim CEO

finally disclosed that Molina’s administrative infrastructure was actually designed to
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support a “much smaller, simpler business” and was never intended to support the
Company’s growth strategy. 9219. The Complaint alleges that Molina’s common
stock price fell 5.92 percent on high trading volume as a result. 4225.

18.  On May 2, 2017—shortly before the final alleged corrective disclosure
and without any succession plan in place—Molina announced the termination of
both CEO Mario Molina and CFO John Molina. §14. Defendants Hopfer and Bayer
also left the Company shortly after the end of the Class Period. 9290.

III. RELEVANT PROCEDURAL HISTORY

A. Commencement of the Action and Appointment of
Lead Plaintiff and Lead Counsel

19. On April 27, 2018, Steamfitters filed a securities class action complaint
in the District Court on behalf of purchasers of Molina common stock. The Action
was assigned to the Hon. Manuel Real, United States District Judge.

20.  On June 29, 2018, Steamfitters moved pursuant to the PSLRA for
appointment as lead plaintiff and for the approval of its selection of Labaton
Sucharow LLP as lead counsel for the class. Judge Real granted the motion on
August 21, 2018. ECF No. 42.

B. The Amended Complaint and Lead Plaintiff’s Investigation

21. Lead Plaintiff filed the operative Complaint on October 5, 2018. ECF
No. 47. The Complaint alleges violations of Sections 10(b) and 20(a) of the
Exchange Act, 15 U.S.C. §§78j(b) and 78t(a), and Rule 10b-5 promulgated
thereunder by the SEC, 17 C.F.R. §240.10b-5, on behalf of a class defined as all
persons and entities who purchased or otherwise acquired Molina publicly traded
common stock during the period from October 31, 2014 through August 2, 2017,
inclusive (the “Class Period”), and were damaged thereby.

22. The allegations focus on, among other things, that Defendants allegedly
made false and misleading statements regarding: (i) the “scalability” of the

Company’s infrastructure; (i1) the Company’s ability to “leverage” administrative
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costs in connection with growth in the ACA Marketplace and in connection with
acquisitions; (iii) the Company’s investment in infrastructure; and (iv) the
Company’s efforts to fix the issues that arose with its IT systems during the Class
Period.

23. The Complaint was based upon Lead Counsel’s extensive factual
investigation, which included, among other things: (i) the review and analysis of
documents filed publicly by the Company with the United States Securities and
Exchange Commission (“SEC”), press releases, conference calls, investor
presentations, and media reports issued by Molina and other publicly available
information concerning Molina; (i1) interviews with more than 40 former employees
of Molina and its related entities; (iil) six in-person meetings in Arizona and
California with former employees of Molina; and (iv) the review and analysis of
internal Molina documents obtained from two of the confidential witnesses.
Notably, all the confidential witnesses included in the Complaint were interviewed
more than once by Lead Counsel. In addition, Lead Counsel met in-person with
each witness included in the Complaint.

C. Defendants’ Motion to Dismiss

24.  Defendants filed a motion to dismiss all the claims in the Complaint on
October 19, 2018. ECF No. 54. Defendants argued, inter alia, that many of the
statements, including the Defendants’ statements regarding Molina’s “scalable”
administrative infrastructure, were not properly alleged to be false or misleading
because they were protected by the PSLRA’s safe harbor provision. Specifically,
Defendants argued that the majority of the statements were forward-looking and
accompanied by meaningful cautionary language. Defendants essentially argued
that the Company repeatedly warned that its entry into the ACA Marketplace was a
risky proposition, and these warnings shielded the statements under the PSLRA’s

safe harbor provision.
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25. Defendants also argued that the Complaint did not strongly allege the
element of scienter because none of the confidential witnesses pled in the Complaint
sufficiently linked the Individual Defendants to knowledge of any issues with the
Company’s administrative infrastructure. Similarly, Defendants argued that Lead
Plaintiff’s allegations regarding: (i) alleged insider stock sales by certain of the
Individual Defendants; and (ii) the terminations and “resignations” of the Individual
Defendants during and after the Class Period did not sufficiently support scienter.

26. Lead Plaintiff filed its opposition to Defendants’ motion to dismiss the
Complaint on November 9, 2018. ECF No. 59. Lead Plaintiff argued, among other
things, that Defendants’ ‘“scalability” statements concerned then “current facts”
about Molina’s IT system, and therefore were not forward-looking under the
governing case law. Id. at 14. Further, Lead Plaintiff argued that other statements
that referenced Molina’s IT growth potential were littered with omissions about the
true state of the Company’s IT systems, including the fact that Molina’s IT systems:
(1) were overburdened with historical data; (i1) could not properly process
enrollment information; (ii1) could not process medical claims, timely pay providers,
or even produce usable data for government audits without manual intervention; and
(iv) experienced frequent outages. Id. at 15. Lead Plaintiff further argued that the
Complaint alleged a strong inference of scienter based on confidential witness
allegations that placed Defendants in meetings, on calls, and in receipt of reports
and emails during the Class Period informing them about the problems plaguing
Molina’s IT system that they failed to disclose. Id. at 25.

D. The Court’s Order Granting the Motion to Dismiss

27.  On December 13, 2018, without the benefit of oral argument, the Court
issued an order granting Defendants’ motion to dismiss. ECF No. 63. The Court
dismissed the Complaint on both falsity and scienter grounds, finding that (i) all of

the statements were protected by the PSLRA’s safe harbor provision because they
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were forward-looking and accompanied by meaningful cautionary language, and (ii)
the Complaint failed to sufficiently plead scienter “with requisite particularity.” Id.
at 3-4. Regarding scienter, the Court explained that the Complaint failed to plead
that Defendants knew of “IT problems so extreme that they could not have
truthfully, or mistakenly, stated that the infrastructure was 'scalable at any point in
the three-year Class Period.” Id. at 4.

28. In dismissing the Complaint, the Court did not grant Lead Plaintiff
leave to amend. /d. at 5.

E.  Appeal to the Ninth Circuit Court of Appeals

29.  On January 9, 2019, Lead Plaintiff filed a notice of appeal to the Ninth
Circuit appealing the MTD Order. ECF No. 63.

30. In the appellate briefing, Lead Plaintiff argued that the District Court
erred in finding that all of the alleged false statements were forward looking and
protected by the PSLRA’s safe harbor provision. Among other things, Lead
Plaintiff argued that Defendants’ “scalability” statements described the current state
of Molina’s systems, which Defendants knew to be in disarray, and thus the
statements were not protected forward-looking statements. In addition, Lead
Plaintiff argued that the District Court’s decision to label all of the statements
“forward-looking” went beyond even what Defendants had argued in their motion.

31. Lead Plaintiff also argued that the District Court erred in dismissing the
Complaint on scienter grounds. Specifically, Lead Plaintiff argued that the
confidential witnesses referenced in the Complaint placed the Individual Defendants
in meetings, on calls, and in receipt of reports and e-mails corroborating Lead
Plaintiff’s allegations of the undisclosed facts. For example, the Complaint alleged
that presentations by Deloitte to a Steering Committee on March 31 and April 14,
2016, two weeks before the April 28, 2016 disclosures, showed that Defendants

were aware that aspects of QNXT were in “Critical,” code-red status and that the
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system was hardly scalable. In addition, Lead Plaintiff argued that the “core
operations” theory also applied to the case because (i) the Company’s IT
infrastructure was essential to Molina’s operations, (ii) the Individual Defendants
had access to QNXT, and (iii) Individual Defendants would have been aware of the
frequent system outages and Deloitte’s observations about the system.

32. Finally, Lead Plaintiff argued that the District Court abused its
discretion in dismissing the Complaint without permitting leave to amend because
(1) the Complaint was the sole pleading that was tested by a motion to dismiss and
the opinion did not show whether the District Court considered the relevant factors
in refusing to allow an opportunity to amend, and (ii) the District Court did not
determine that amending the Complaint would be futile.

33.  On June 24, 2019, Defendants filed their answering brief arguing that
the Court’s decision should be affirmed. Among other things, Defendants argued
that the District Court correctly held that the Complaint did not sufficiently plead
scienter. Specifically, Defendants argued that none of the allegations attributed to
the CWs provided sufficient detail about the information known to Defendants at the
time they made allegedly false information. Moreover, Defendants asserted that the
core operations doctrine did not apply because it would not be surprising that the
Individual Defendants were unaware of the “minutiac” of QNXT.

34. In addition, Defendants argued that the District Court properly found
that the “scalability” statements are “protected under the disjunctive prongs of the
PSLRA’s safe harbor because they were forward-looking, accompanied by
meaningful cautionary language, and not made with ‘actual knowledge’ of their
falsity.”

35.  On August 14, 2019, Lead Plaintiff filed its reply brief in further
support of its appeal.
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36.  On June 26, 2019, during the briefing of the appeal, the Hon. Manuel
Real passed away.

IV. NEGOTIATION OF THE SETTLEMENT

37.  After the appeal was fully briefed, the Parties began initial discussions
concerning the possibility of a negotiated resolution of the case. Defendants and
Lead Plaintiff engaged a well-respected and highly experienced mediator, Michelle
Yoshida, Esq. of Phillips ADR, to assist the Parties in exploring a potential
resolution.

38. The Parties met with Ms. Yoshida in Corona del Mar, California on
February 27, 2020. The mediation involved an extended effort to settle the claims
and was preceded by the exchange of mediation statements and Molina’s production
to Lead Plaintiff of thousands of pages of nonpublic documents concerning the
allegations of the Complaint. While these discussions narrowed the differences
between Lead Plaintiff and Defendants, the Parties did not reach a settlement on that
day.

39. Thereafter, on March 5, 2020, following continued arm’s-length
negotiations facilitated and supervised by Ms. Yoshida, the Parties reached an
agreement-in-principle to settle the Action.

40. Lead Plaintiff and Defendants thereafter memorialized the final terms
of Settlement in the Settlement Agreement, which was executed by the Parties as of
May 5, 2020 and thereafter filed with the Court, ECF No. 72, along with Lead
Plaintiff’s motion and supporting memorandum of points and authorities seeking
preliminary approval of the Settlement, ECF No. 73.

V. FURTHER PROCEDURAL HISTORY

41. On March 1, 2020, the Court of Appeals scheduled oral argument to

proceed on May 13, 2020.

DECLARATION OF CHRISTINE M. FOX 12
CASE NO. 2:18-Cv-03579 AB (JCX)




Case

O© &0 3 O »n K~ W NN =

[\ TR NG T NG TR NG TR NG TR NS T N0 T N N N S S g e e e
o N O »n A~ W NN = O VOV 0O N N N PR WD = O

D

2:18-cv-03579-AB-JC Document 90 Filed 09/17/20 Page 14 of 33 Page ID #:1212

42. On March 19, 2020, the Parties filed a Joint Motion to Vacate Oral
Argument and Stay Appeal Pending Settlement with the Court of Appeals. The
Joint Motion advised the Court of Appeals that the Parties had reached a Settlement
agreement-in-principle, and asked the Court of Appeals to stay the appeal and
vacate the May 13, 2020 oral argument date to allow the Parties time to negotiate
and prepare formal Settlement documents.

43.  On March 26, 2020, the Court of Appeals granted the Joint Motion.
The Court of Appeals stayed the appeal until September 18, 2020, or until such time
as the District Court granted final approval to the Settlement, whichever came first.
The Ninth Circuit directed the Parties, within seven (7) days after the stay expired,
either to voluntarily withdraw the appeal pursuant to Federal Rule of Appellate
Procedure 42(b), or file a status report and motion for appropriate relief.

44.  On April 21, 2020, the Parties filed a Joint Motion for Limited Remand
Pending Consideration of Proposed Class Action Settlement with the Court of
Appeals. On April 22, 2020, the Court of Appeals granted the motion and remanded
the matter to the District Court for the limited purpose of allowing the District Court
to consider the Settlement and related matters.

45.  On April 24, 2020, the District Court reassigned this Action to the Hon.
André Birotte Jr., United States District Judge.

46. By Order entered June 18, 2020, the Court preliminarily approved the
Settlement and approved the forms of notice to the Settlement Class. ECF No. 86.
Pursuant to the Preliminary Approval Order, the Court appointed Angeion Group
(“Angeion”) as Claims Administrator and instructed Angeion to disseminate copies
of the Notice of Pendency of Class Action, Proposed Settlement, and Motion for
Attorneys’ Fees and Expenses and Proof of Claim (collectively the “Notice Packet™)
by mail and to disseminate the Summary Notice of Pendency of Class Action,

Proposed Settlement, and Motion for Attorneys’ Fees and Expenses.
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47. The Notice, attached as Exhibit A to the Declaration of Charles Ferrara
Regarding: (A) Mailing of the Notice and Proof of Claim; (B) Publication of the
Summary Notice; and (C) Report on Requests for Exclusion and Objections
(“Mailing Affidavit” or “Mailing Aff.”) (attached as Exhibit 2 hereto), provides
potential Settlement Class Members with information about the terms of the
Settlement and, among other things: their right to exclude themselves from the
Settlement Class; their right to object to any aspect of the Settlement, the Plan of
Allocation, or the Fee and Expense Application; and the procedure for submitting a
Claim Form in order to be eligible for a payment from the net proceeds of the
Settlement. The Notice also informs Settlement Class Members of Lead Counsel’s
intention to apply for an award of attorneys’ fees of no more than 25% of the
Settlement Fund and for payment of expenses in an amount not to exceed $140,000.

48.  As detailed in the Mailing Affidavit, on July 6, 2020 Angeion began
mailing Notice Packets to potential Settlement Class Members as well as banks,
brokerage firms, and other third party nominees whose clients may be Settlement
Class Members. Mailing Aff. at §94-8. To disseminate the Notice, Angeion
obtained the names and addresses of potential Settlement Class Members from
listings provided by Molina’s transfer agent and from banks, brokers, and other
nominees. [Id. In total, to date, Angeion has mailed 65,800 Notice Packets to
potential nominees and Settlement Class Members by first-class mail, postage
prepaid. Id. at q8.

49.  On July 20, 2020, Angeion caused the Summary Notice to be published
in Investor’s Business Daily and to be transmitted over PR Newswire. Id. at 49 and
Exhibits B and C attached thereto.

50.  Angeion also maintains and posts information regarding the Settlement
on a dedicated website established for the Settlement,

www.molinahealthcaresecuritiessettlement.com, to provide Settlement Class
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Members with information, as well as downloadable copies of the Notice Packet and
the Settlement Agreement. Id. at §10. In addition, Lead Counsel has made relevant
documents concerning the Settlement available on its firm website.

51.  Pursuant to the terms of the Preliminary Approval Order, the deadline
for Settlement Class Members to submit objections to the Settlement, the Plan of
Allocation, or the Fee and Expense Application, or to request exclusion from the
Settlement Class is October 1, 2020. To date, no objections have been received and
the Claims Administrator has not received any requests for exclusion from the
Settlement Class. Id. at §13. Should any objections or requests for exclusion be
received, Lead Plaintiff will address them in its reply papers, which are due on
October 15, 2020.

VI. RISKS FACED BY LEAD PLAINTIFF IN THE ACTION

52. Based on publicly available information and information obtained
through its investigation, Lead Plaintiff believes that the claims in the Action were
strong. However, Lead Plaintiff also recognizes that there were considerable risks
in continuing the Action against Defendants. Lead Plaintiff and Lead Counsel
carefully considered these risks during the months leading up to the Settlement and
throughout the settlement discussions with Defendants and the Mediator.

53. In agreeing to settle, Lead Plaintiff and Lead Counsel weighed, among
other things, the substantial cash benefit to Settlement Class Members against:
(1) the uncertainty regarding the outcome of the appeal; (i) the uncertainties
associated with trying complex securities cases; (ii1) the difficulties and challenges
involved in proving materiality, falsity, scienter, causation, and damages in this
particular case; (iv) the difficulties and challenges involved in certifying a class;
(v) the fact that, even if Lead Plaintiff prevailed at summary judgment and trial, any

monetary recovery could have been less than the Settlement Amount; and (vi) the
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delays that would follow even a favorable final judgment, including appeals. The
principal risks are discussed below.

A. Risks Regarding the Appeal

54. After the District Court dismissed this case on December 13, 2018,
Lead Plaintiff appealed the decision to the Ninth Circuit. The Parties briefed the
appeal, and ultimately settled before oral argument was held before the Ninth
Circuit. Thus, at the time the Settlement was achieved, Lead Plaintiff had a well-
vetted understanding of the risk of the Ninth Circuit affirming the decision of the
District Court dismissing the case. In particular, Lead Plaintiff faced the significant
risk that the Ninth Circuit would agree with the reasoning in the MTD Order and
find that (1) all of the alleged statements, including the “scalability” statements,
alleged in the Complaint were forward-looking and protected by the PSLRA’s safe
harbor, and (i1) that the Complaint did not sufficiently plead scienter.

55. Had Lead Plaintiff lost before the Ninth Circuit, it 1s highly likely that
its efforts to prosecute the claims would have ended there, resulting in no recovery
for the proposed class.

B. Risks in Proving Material Falsity

56. Even if the Ninth Circuit decided to reverse the MTD Order and
remand the case, Defendants would undoubtedly continue to press their challenges
to Lead Plaintiff’s claims that Defendants made materially false statements or
omissions to the market.

57. In particular, Defendants would maintain their argument that the
alleged false statements regarding the “scalability” of Molina’s infrastructure were
protected under the PSLRA’s safe harbor. Molina would continue to assert that
statements about the Company’s ability to increase the scale of its IT infrastructure

were more akin to forward-looking projections than statements of current fact.
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58. Defendants would, both in a future summary judgment motion and at
trial, point to disclosures in the Company’s public filings and argue that the
Company sufficiently warned about the risks and uncertainties associated with both
its expansion into the ACA Marketplaces and its IT systems’ ability to keep pace
with growth. Defendants would maintain that they adequately warned about these
future risks, and the risks simply materialized later in time, which Defendants could
not have predicted.

59.  Further, Defendants would likely assert that many of the other allegedly
false statements amounted only to (i) inactionable puffery — generalized statements
of corporate optimism, or (i1) statements of opinion, for which Lead Plaintiff would
have to prove that the speaker(s) did not actually hold the beliefs professed.

60. Lead Plaintiff faced the risk that the Court, at summary judgment, or
the jury during trial would credit these arguments and find the alleged misstatements
inactionable.

C. Risks in Proving Scienter

61. If the Action continued, Defendants would also undoubtedly continue
to argue that Lead Plaintiff could not prove that any Defendant knowingly made
false statements with the required intent to defraud, or with severe recklessness.
Indeed, Defendants would continue to attack the information provided by the five
confidential witnesses, and other witnesses and evidence obtained by Lead Plaintiff.
Defendants would argue that Lead Plaintiff could not establish that the Molina
brothers’ knew of the alleged fraud, despite the fact that they made a majority of the
allegedly false statements. Further, Defendants would likely continue to argue that
Lead Plaintiff could only show that Defendants had access to information, rather
than what they knew at the time they made the allegedly false statements.

62. Moreover, with respect to the alleged core operations doctrine,

Defendants would likely seek to narrow Lead Plaintiff’s theory of the case and
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assert that there is no reason why the leaders of the Company would know about the
relative “minutiae” of QNXT.

63. Accordingly, there were significant obstacles ahead with respect to
proving a key element of Lead Plaintiff’s securities fraud claims.

D. Risks in Proving Loss Causation and Damages

64. If the case were to proceed, Lead Plaintiff would also face significant
challenges regarding establishing loss causation and damages. More specifically,
Defendants would likely argue that the stock declines on all three alleged corrective
disclosure dates were not attributable to disclosures regarding Molina’s
administrative infrastructure, but were rather the result of announcements about the
Company’s poor financial performance. Defendants would argue that on each of the
three alleged disclosure dates, investor losses were caused by the disclosure of
financial results and strategic information unconnected to problems with the
Company’s IT infrastructure.

65. There was also substantial uncertainty surrounding Lead Plaintiff’s
expert’s ability to isolate the proportion of the stock price declines on the corrective
disclosure dates attributable specifically to the alleged fraud. Defendants would
assert that disaggregating information related to the alleged fraud would ultimately
show that no damages resulted from Lead Plaintiff’s theory of liability. Lead
Plaintiff was faced with the difficult task of separating out the impact of statements
about the Company’s administrative infrastructure from purely financial disclosures
on the dates at issue. Because of this challenge, Lead Plaintiff’s proposed damages
methodology would have come under sustained attack by Defendants and their
experts, and issues relating to damages would likely have come down, at best, to an
inherently unpredictable and hotly disputed “battle of the experts.”

66. Lead Plaintiff’s consulting damages expert has estimated that if liability

were established with respect to all of the claims, including for the three alleged

DECLARATION OF CHRISTINE M. FOX 18
CASE NO. 2:18-Cv-03579 AB (JCX)




Case

O© &0 3 O »n K~ W NN =

[\ TR NG T NG TR NG TR NG TR NS T N0 T N N N S S g e e e
o N O »n A~ W NN = O VOV 0O N N N PR WD = O

D

2:18-cv-03579-AB-JC Document 90 Filed 09/17/20 Page 20 of 33 Page ID #:1218

corrective disclosures, the most reasonable estimate of aggregate damages
recoverable at trial was $177.5 million to $220.8 million, taking into account the
exclusion of gains on pre-Class Period purchases, as Defendants would advocate
for, and crediting Lead Plaintiff’s disaggregation theories on certain of the
corrective disclosures. Without disaggregation, damages (also excluding pre-Class
Period gains) were estimated to be approximately $257 million.) Accordingly, the
Settlement recovers between 3% and 4.2% of aggregate damages likely recoverable
at trial.

67. However, as explained above, there was a very real risk that Lead
Plaintiff would be unable to counter at summary judgment, or trial, that substantial
portions of the declines on the disclosure dates were not attributable to the alleged
fraud. Furthermore, even if Lead Plaintiff prevailed both at summary judgment and
trial, appeals would follow.

68. At each of these stages, there would be significant risks attendant to the
continued prosecution of the Action, and no guarantee that further litigation would
have resulted in a recovery higher than the Settlement, or any recovery at all.

E. Risks Concerning Class Certification and Trial

69. Another near-term risk faced by Lead Plaintiff was its motion for class
certification. There was no guarantee that the proposed class would be certified as
defined in the Complaint or that certification could have been retained through
summary judgment and trial. Indeed, Defendants argued strenuously that the Class
Period should end after the first partial disclosure on April 28, 2016. Even if the
proposed class had been certified, Defendants would likely have challenged the
certification in a Rule 23(f) petition.

70. In addition to facing significant challenges on the merits and at class
certification, the likelihood of class members obtaining a speedy recovery would be

remote if the case, which has already been pending for two years.
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VII. THE PROPOSED PLAN OF ALLOCATION

71.  Pursuant to the Preliminary Approval Order, and as set forth in the
Notice, all Settlement Class Members who wish to participate in the distribution of
the Settlement proceeds must submit a valid Claim Form, including all required
information, postmarked or submitted electronically no later than October 17, 2020.
As provided in the Notice, after deduction of Court-awarded attorneys’ fees and
expenses, Notice and Administration Expenses, and applicable Taxes, the balance of
the Settlement Fund (the “Net Settlement Fund”) will be distributed according to the
plan of allocation approved by the Court (the “Plan of Allocation”).

72.  The proposed Plan of Allocation, which was set forth in full in the
Notice (Ex. 2-A at 10-13), was designed to achieve an equitable and rational
distribution of the Net Settlement Fund. Lead Counsel developed the Plan of
Allocation in close consultation with one of Lead Plaintiff’s consulting damages
experts and believes that the plan provides a fair and reasonable method to equitably
distribute the Net Settlement Fund among Authorized Claimants.

73.  The Plan of Allocation provides for distribution of the Net Settlement
Fund among Authorized Claimants on a pro rata basis based on “Recognized Loss”
formulas tied to liability and damages. In developing the Plan of Allocation, Lead
Plaintiff’s damages expert considered the amount of artificial inflation present in
Molina publicly traded common stock throughout the Class Period that was
purportedly caused by the alleged fraud. This analysis entailed studying the price
declines associated with Molina’s alleged corrective disclosures, adjusted to
eliminate the effects attributable to general market or industry conditions. In this
respect, inflation tables were created as part of the Plan of Allocation and reported
in the Notice.

74.  Under the Plan of Allocation, a “Recognized Loss Amount” will be
calculated by the Claims Administrator for each purchase of Molina publicly traded
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common stock during the Class Period, as listed in the Claim Form, and for which
adequate documentation is provided.

75.  The value of a claimant’s Recognized Claim will depend upon several
factors, including when the claimant purchased shares during the Class Period and
whether these shares were sold during the Class Period, and if so, when. Under
Lead Counsel’s direction, the Claims Administrator, Angeion, will review and
calculate the claims and determine each Authorized Claimant’s pro rata share of the
Net Settlement Fund based upon each Authorized Claimant’s total Recognized
Claim compared to the aggregate Recognized Claims of all Authorized Claimants.

76.  Once the Claims Administrator has processed all submitted claims and
provided claimants with an opportunity to cure deficiencies or challenge rejection
determinations, payments will be made to eligible Authorized Claimants whose
prorated payment is $10.00 or greater. After an initial distribution, if there is any
balance remaining in the Net Settlement Fund (whether by reason of tax refunds,
uncashed checks or otherwise) after at least six (6) months from the date of initial
distribution, Lead Counsel will, if feasible and economical, re-distribute the balance
among Authorized Claimants who have cashed their checks. Re-distributions will
be repeated until the balance in the Net Settlement Fund is no longer economically
feasible to distribute. Once it is no longer feasible or economical to make further
distributions, any balance that still remains in the Net Settlement Fund after such re-
distributions and after payment of outstanding Notice and Administration Expenses,
Taxes, and Attorneys’ Fees and Expenses, if any, shall be contributed to a non-
sectarian, not for profit charitable organization serving the public interest designated
by Lead Plaintiff and approved by the Court. See Ex. 2-A at 980.

77.  In sum, the proposed Plan of Allocation, developed in consultation with
Lead Plaintiff’s consulting damages expert, was designed to fairly and rationally

allocate the Net Settlement Fund among Authorized Claimants. Accordingly, Lead
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Counsel respectfully submits that the proposed Plan of Allocation is fair, reasonable,

and adequate, and should be approved.

VIII. LEAD COUNSEL’S APPLICATION FOR AN AWARD OF
ATTORNEYS’ FEES AND PAYMENT OF EXPENSES

A. Consideration of Relevant Factors Justifies an Award
of a 25% Fee in this Case

78.  For its diligent efforts on behalf of the Settlement Class, Lead Counsel
is applying for compensation from the Settlement Fund on a percentage basis.
Consistent with the Notice to the Settlement Class, Lead Counsel seeks a fee award
of 25% of the Settlement Fund — the benchmark within the Ninth Circuit. Lead
Counsel also requests payment of expenses incurred in connection with the
prosecution of the Action from the Settlement Fund in the amount of $108,880.71,
plus accrued interest at the same rate as is earned by the Settlement Fund. Lead
Counsel submits that, for the reasons discussed below and in the accompanying Fee
Memorandum, such awards would be reasonable and appropriate under the
circumstances before the Court.

1. Lead Plaintiff Supports the Fee and Expense Application

79. Steamfitters is a sophisticated institutional investor, based in
Pittsburgh, Pennsylvania, that represents union-trained steamfitters and their
beneficiaries, with approximately $500 million in total pension assets under
management. Ex. 1 at q[1.

80. Lead Plaintiff has evaluated and fully supports the Fee and Expense
Application. See Ex. 1 at 45. In coming to this conclusion, Lead Plaintiff—which
has been heavily involved in the prosecution of the Action and negotiation of the
Settlement—considered the recovery obtained, as well as Lead Counsel’s substantial
effort in obtaining the recovery. Particularly in light of the considerable risks of
litigation, Lead Plaintiff agreed to allow Lead Counsel to apply for 25% of the

Settlement Fund.
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2. The Favorable Settlement Achieved

81.  Courts have consistently recognized that the result achieved is a major
factor to be considered in making a fee award. See Fee Memorandum, §I.C.1.
Here, the $7.5 million Settlement is a favorable and reasonable result, when
considered in view of the substantial risks and obstacles to recovery if the Action
were to continue through the appeal, potential additional motion to dismiss briefing,
summary judgment, to trial, and through likely post-trial motions and appeals.

82. As explained above, if Lead Plaintiff’s loss causation theories are
credited, its consulting damages expert has estimated that if liability were
established with respect to all of the claims, including for the three alleged
corrective disclosures, the most likely estimate of aggregate damages recoverable at
trial was $177.5 million to $220.8 million, taking into account the exclusion of pre-
Class Period gains and disaggregation on certain of the corrective disclosures.
Without disaggregation, damages (also excluding pre-Class Period gains) were
estimated to be approximately $257 million.). Accordingly, the Settlement recovers
between 3% and 4.2% of estimated damages likely recoverable at trial.

83.  This recovery was the result of very thorough and diligent prosecutorial
and investigative efforts, complicated motion practice, an appeal to the Ninth
Circuit, and vigorous settlement negotiations. As a result of the Settlement,
thousands of Settlement Class Members will benefit and receive compensation for
their losses and avoid the very substantial risk of no recovery in the absence of a

settlement.

3. The Risks and Unique Complexities of Contingent
Class Action Litigation

84. This Action presented substantial challenges from the outset of the
case, some of which could not be overcome. The specific risks Lead Plaintiff faced
in proving Defendants’ liability and damages are detailed in Section VI above.

These case-specific risks are in addition to the more typical risks accompanying
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1 || securities class action litigation, such as: (i) the stringent PSLRA requirements; (ii)

2 || challenging case law interpreting the federal securities laws; and (iii) the fact that

3 || this case was undertaken on a contingent basis.

4 85.  From the outset, Lead Counsel understood that it was embarking on a

5 ||complex, expensive, and lengthy litigation with no guarantee of ever being

6 ||compensated for the substantial investment of time and money the case would

7 ||require. In undertaking that responsibility, Lead Counsel was obligated to ensure

8 |[that sufficient resources were dedicated to the prosecution of the Action, and that

9 || funds were available to compensate staff and to cover the considerable costs that a
10 || case like this requires. With an average lag time of several years for these cases to
11 || conclude, the financial burden on contingent-fee counsel is far greater than on a firm
12 |[that is paid on an ongoing basis. Indeed, Lead Counsel has received no
13 || compensation during the two year course of the Action but has incurred 3,736.6
14 ||hours of time with a total lodestar value of $2,389,397.00 and has incurred
15 {|$108,880.71 in expenses in prosecuting the Action for the benefit of the Settlement
16 || Class.
17 86. Lead Counsel also bore the risk that no recovery would be achieved (or
18 ||that a judgment could not be collected, in whole or in part). Even with the most
19 || vigorous and competent of efforts, success in contingent-fee litigation, such as this,
20 ||1s never assured. Lead Counsel knows from experience that the commencement of a
21 || class action does not guarantee a settlement. To the contrary, it takes hard work and
22 || diligence by skilled counsel to develop the facts and theories that are needed to
23 || sustain a complaint or win at trial, or to convince sophisticated defendants to engage
24 ||in serious settlement negotiations at meaningful levels.
25 87. Lead Counsel is aware of many hard-fought lawsuits where—because
26 || of the discovery of facts unknown when the case was commenced, or changes in the
27 ||law during the pendency of the case, or a decision of a judge or jury following a trial
28
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on the merits—excellent professional efforts of members of the plaintiffs’ bar
produced no fee for counsel.

88.  Federal appellate reports are filled with opinions affirming dismissals
with prejudice in securities cases. The many appellate decisions affirming summary
judgments and directed verdicts for defendants show that surviving a motion to
dismiss is not a guarantee of recovery. See, e.g., In re Oracle Corp., Sec. Litig., 627
F.3d 376 (9th Cir. 2010); Phillips v. Scientific-Atlanta, Inc., 489 F. App’x. 339 (11th
Cir. 2012); In re Smith & Wesson Holding Corp. Sec. Litig., 669 F.3d 68 (1st Cir.
2012); McCabe v. Ernst & Young, LLP, 494 F.3d 418 (3d Cir. 2007); In re Digi Int’l
Inc. Sec. Litig., 14 F. App’x. 714 (8th Cir. 2001); Geffon v. Micrion Corp., 249 F.3d
29 (1st Cir. 2001).

89.  Successfully opposing a motion for summary judgment is also not a
guarantee that plaintiffs will prevail at trial. Indeed, while only a few securities
class actions have been tried before a jury, several have been lost in their entirety,
such as In re JDS Uniphase Securities Litigation, Case No. C-02-1486 CW (EDL),
slip op. (N.D. Cal. Nov. 27, 2007), tried by Labaton Sucharow, or substantially lost
as to the main case, such as In re Clarent Corp. Securities Litigation, Case No. C-
01-3361 CRB, slip op. (N.D. Cal. Feb. 16, 2005).

90. Even plaintiffs who succeed at trial may find their verdict overturned
on appeal. See, e.g., In re BankAtlantic Bancorp, Inc., No. 07-cv-61542 (UU), 2011
WL 1585605 (S.D. Fla. Apr. 25, 2011) (in case tried by Labaton Sucharow, after
plaintiffs’ jury verdict, court granted defendants’ motion for judgment as a matter of
law on loss causation grounds), aff’d, 688 F. 3d 713 (11th Cir. 2012) (trial court
erred, but defendants entitled to judgment as matter of law on lack of loss
causation);Glickenhaus & Co., et al. v. Household Int’l, Inc., et al., 787 F.3d 408
(7th Cir. 2015) (reversing and remanding jury verdict of $2.46 billion after 13 years

of litigation on loss causation grounds and error in jury instruction under Janus
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Capital Group, Inc. v. First Derivative Traders, 131 S.Ct. 2296 (2011)); Ward v.
Succession of Freeman, 854 F.2d 780 (5th Cir. 1998) (reversing plaintiffs’ jury
verdict for securities fraud); Robbins v. Koger Props., Inc., 116 F.3d 1441 (11th Cir.
1997) (reversing $81 million jury verdict and dismissing case with prejudice);
Anixter v. Home-Stake Prod. Co., 77 F.3d 1215 (10th Cir. 1996) (overturning
plaintiffs’ verdict obtained after two decades of litigation). And, the path to
maintaining a favorable jury verdict can be arduous and time consuming. See, e.g.,
In re Apollo Grp., Inc. Sec. Litig., Case No. CV-04-2147-PHX-JAT, 2008 WL
3072731 (D. Ariz. Aug. 4, 2008), rev’'d, No. 08-16971, 2010 WL 5927988 (9th Cir.
June 23, 2010) (trial court overturned unanimous verdict for plaintiffs, which was
later reinstated by the Ninth Circuit Court of Appeals (2010 WL 5927988 (9th Cir.
June 23, 2010)) and judgment re-entered (id.) after denial by the Supreme Court of
the United States of defendants’ Petition for Writ of Certiorari (4pollo Grp. Inc. v.
Police Annuity and Benefit Fund, 562 U.S. 1270 (2011)).

91. Losses such as those described above are exceedingly difficult for
plaintiffs’ counsel to bear. The fees that are awarded in successful cases are used to
cover enormous overhead expenses incurred during the course of litigations and are
taxed by federal, state, and local authorities.

92. As discussed in greater detail above, this case was fraught with
significant risk factors concerning liability and damages. Lead Plaintiff’s ultimate
success was by no means assured. Primary among these factors was the risk that the
Ninth Circuit would simply affirm dismissal of the case, which would have resulted
in no recovery for investors. In addition, even if Lead Plaintiff was successful on
appeal, Defendants would have continued to dispute whether Lead Plaintiff could
establish liability and would no doubt contend, as the case proceeded to trial, that
even if liability existed, the amount of damages was substantially lower than Lead

Plaintiff alleged. Were this Settlement not achieved, and even if Lead Plaintiff
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prevailed at trial, Lead Plaintiff and Lead Counsel faced potentially years of costly
and risky appellate litigation against Defendants, with ultimate success far from
certain and the prospect of no recovery significant. It is also possible that a jury
could have found no liability or no damages. Lead Counsel therefore respectfully
submits that based upon the considerable risk factors present, this case involved a
very substantial contingency risk to counsel.

4. The Work of Lead Counsel and the Lodestar Cross-Check

93.  The work undertaken by Lead Counsel in investigating and prosecuting
this case and arriving at the present Settlement in the face of serious hurdles has
been time-consuming and challenging. As more fully set forth above, Lead Counsel
conducted a comprehensive investigation into the class’s claims; researched and
prepared an amended complaint; briefed a thorough opposition to Defendants’
motion to dismiss; briefed an appeal of the Court’s decision granting Defendants’
motion to dismiss the Complaint; and engaged in a hard-fought settlement process
with experienced defense counsel and an experienced Mediator.

94. At all times throughout the pendency of the Action, Lead Counsel’s
efforts were driven and focused on advancing the litigation to bring about the most
successful outcome for the Settlement Class, whether through settlement or trial, by
the most efficient means necessary.

95. Attached hereto are declarations from Plaintiffs’ Counsel, which are
submitted in support of the request for an award of attorneys’ fees and payment of
litigation expenses. See Declaration of Christine M. Fox on Behalf of Labaton
Sucharow LLP (attached as Exhibit 3 hereto); and Declaration of Joshua Crowell on
behalf of Glancy Prongay & Murray LLP (attached as Exhibit 4 hereto).

96. Included with these declarations are schedules that summarize the time

of each firm, as well as the expenses incurred by category (the “Fee and Expense
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Schedules”).* The attached declarations and the Fee and Expense Schedules report
the amount of time spent by each attorney and professional support staff of
Plaintiffs’ Counsel and the “lodestar” calculations, i.e., their hours multiplied by
their current rates. See Exs. 3-A and 4-A. As explained in each declaration, they
were prepared from daily time records regularly prepared and maintained by the
respective firms.

97.  The hourly rates of Plaintiffs’ Counsel here range from $775 to $1,100
for partners, $775 to $795 for of counsel, and $425 to $675 for associates and other
attorneys. See Exs. 3-A and 4-A. It is respectfully submitted that the hourly rates
for attorneys and professional support staff included in these schedules are
reasonable and customary. Exhibit 6, attached hereto, is a table of hourly rates for
defense firms compiled by Labaton Sucharow from fee applications submitted by
such firms nationwide in bankruptcy proceedings in 2019. The analysis shows that
across all types of attorneys, Plaintiffs’ Counsel’s rates here are consistent with, or
lower than, the firms surveyed.

98.  Plaintiffs’ Counsel have expended 3,736.6 hours in the prosecution and
investigation of the Action. See Exs. 3-A, 4-A, and 5. The resulting lodestar is
$2,389,397.00. Id. Pursuant to a lodestar “cross-check,” applied within the Ninth
Circuit, the requested fee of 25% of the Settlement Amount ($1,875,000) results in a
negative “multiplier” of .78 (or 78%) of the lodestar, which does not include any
time that will necessarily be spent from this date forward administering the
Settlement, preparing for and attending the Settlement Hearing, and assisting class
members. Accordingly, Lead Counsel’s requested fees would be less than the value

of th