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SETTLEMENT AGREEMENT AND GENERAL RELEASE 

THIS SETTLEMENT AGREEMENT AND GENERAL RELEASE (the “Settlement” or the 
“Agreement”) is entered into as of the last date on which any of the signatories to this Agreement 
executes the Agreement____________, (the “Execution Date”) by and between Markstein 
Beverage Co. of Sacramento (“Markstein”), on the one hand, and Antigua Cantina and Grill, Inc. 
(the “Plaintiff”), both individually and on behalf of a settlement class as defined below, on the 
other hand.  The parties to this Agreement, including the Members of the Class, are collectively 
referred to herein as the “Parties.” 

1. RECITALS 

A. This Agreement is between the Parties to Antigua Cantina and Grill, Inc. v. Markstein 
Beverage Co. of Sacramento, pending in the Superior Court of California, Sacramento 
County, Case No. 4-2020-00286915-CU-BC-GDS.   

B. In the Action, the Plaintiff alleged that Markstein charged a late fee on invoices for the 
sale of alcoholic beverages that are unpaid, in whole or in part, on the 43rd day after the 
date of delivery.  Plaintiff alleged that Bus. & Prof. Code § 25509(a) only permits a late 
fee equal to one percent (1%) of the unpaid balance to be charged on the 43rd day after 
delivery, and each 30 days thereafter.  Plaintiff alleges that Markstein charges a late fee 
of two percent (2%) – the 1% referenced by § 25509(a), plus a Carrying Charge equal to 
an additional 1%.  Plaintiff asserted causes of action for Declaratory Relief, Breach of 
Contract, Money Hand and Received, Open Book Account, and violations of California’s 
Unfair Competition Law (Cal. Bus. and Prof. Code § 17200 et seq.). Plaintiff sought 
compensatory damages, restitution of amounts paid by putative class members for the 
overcharges, injunctive relief, costs, and attorneys’ fees.   

C. Markstein has denied and continues to deny Plaintiff’s allegations in the Action, and any 
legal violation or liability whatsoever to Plaintiff or the Class; and further has denied and 
has continued to deny that any violations of the law were done willfully, and that the 
Representative Plaintiff or Class are entitled to damages, restitution, or any other form of 
relief; and has asserted various affirmative and other defenses to the claims asserted. 

D. As a result of extensive arm’s length negotiations, on May 19, 2021, the Parties agreed to 
the terms of a global settlement of all claims asserted in the Action.   

E. Prior to entering into this Agreement, the Parties and their respective counsel have 
conducted an investigation and discovery of the facts and have analyzed the relevant 
legal issues regarding the claims and defenses asserted in the Action.  Plaintiff believes 
that the claims asserted have merit.  Markstein believes that the claims asserted are 
without merit and that it has complete defenses thereto.  The Parties have each considered 
the uncertainties of trial and appeal and the benefits to be obtained under the proposed 
Settlement as well as the costs, risks, and delays associated with the continued 
prosecution of complicated and time-consuming litigation and the likely appeals of any 
rulings in favor of either side in the Action. Based on the foregoing, the Parties desire to 
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settle and resolve their claims and defenses in and any other disputes arising from the 
Action, pursuant to the terms of this Agreement. 

F. Accordingly, it is now the intention of the Parties and the objective of this Agreement to 
avoid the costs and uncertainties of litigation and to settle, release and dispose of, fully, 
completely and forever, from now until the end of time, the claims and defenses asserted 
or which could have been asserted in the Action, and any other disputes arising from the 
Action on the terms and conditions set forth in this Agreement.  

2. DEFINITIONS 

The following are defined terms for purposes of this Agreement.  Some Settlement terms 
are defined elsewhere in this Agreement. 

2.1 The term “Action” means Antigua Cantina and Grill, Inc. v. Markstein 
Beverage Co. of Sacramento, pending in the Superior Court of California, Sacramento 
County, Case No. 4-2020-00286915-CU-BC-GDS. 

2.2 The term “Class” means “all California retailers of alcoholic beverages who 
either (1) paid a Carrying Charge to Markstein at any time during the period beginning October 
9, 2016 through the Execution Date (“Class Period”), or (2) were assessed a Carrying Charge 
that was not paid, or  (3) are parties to a contract with Markstein that provides for a Carrying 
Charge. 

2.3 The term “Class Action Settlement Notice” means the Notice to the Class as 
approved by the Court’s Preliminary Approval Order pursuant to Section 4.2 of this Agreement.  
The Class Action Settlement Notice shall be substantially in the forms attached hereto as 
Exhibits 2 (mail) and 3 (online). 

2.4 The term “Claims Administrator” means the Angeion Group or such other 
notice and claims administrator as the Parties may agree on to effectuate the Settlement. 

2.5 The terms “Class Member” and “Class Members” mean any or all 
individuals in the Class, respectively. 

2.6 The term “Court” means the Sacramento County Superior Court. 

2.7 The term “Defense Counsel” means the law firm of Sheppard Mullin Richter 
& Hampton LLP. 

2.8 The term “Execution Date” means the date set forth in the preamble above. 

2.9 The term “Fairness Hearing” means the Court hearing at or after which the 
Court will make a final decision whether to approve this Settlement as fair, reasonable and 
adequate as set forth in Section 4.7 of this Agreement and make such other final rulings as are 
contemplated by this Settlement Agreement. 
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2.10 The term “Final Effective Date” means the date after filing with the Court and 
service by Plaintiff upon Markstein of a Notice of Entry of the Judgment and Order of Final 
Approval of Class Action Settlement (“Notice of Entry of Judgment”) and (a) the time to move 
to vacate the judgment has lapsed and no such motion has been filed, or (b)  if a motion to vacate 
the judgment has been filed and a notice of appeal is filed, the date on which such appeal or other 
review has been exhausted and finally concluded and the final approval order is no longer 
subject to review, whether by appeal, petitions for rehearing, petitions for rehearing en banc, 
petitions for Supreme Court review, or otherwise, and the Judgment has been affirmed.   

2.11 The term “Judgment” means the Court order from the Fairness Hearing 
approving the Settlement and this Agreement, as contemplated in Sections 4.7 and 5.2 of this 
Agreement. 

2.12 As used herein, “Opt Out Deadline” has the meaning set forth in Section 4.5 
of this Agreement. 

2.13 The term “Plaintiff’s Counsel” or “Class Counsel” means the law firms of 
Green & Noblin, P.C. and Matthew E. Hess, Esq. 

2.14 The term “Preliminary Approval Order” means the Court order referenced in 
Section 4.1 which: (1) provisionally approves the Settlement, (2) approves the method of notice 
of the Settlement; and (3) sets a date for the Fairness Hearing.  A form of the Preliminary 
Approval Order is attached hereto as Exhibit 1, subject to Court approval.  

2.15 The term “Representative Plaintiff” means Antigua Cantina and Grill, Inc. 

2.16 The term “Released Claims” means the Representative and Class Claims 
referenced in Sections 5.3 through 5.6 of this Agreement. 

2.17 The term “Settlement” means the terms of this Agreement. 

2.18 The term “Settlement Fund” means the funds to be paid by Markstein to Class 
Members as provided in Section 3.1 of this Agreement. The Settlement Fund shall not include 
attorneys’ fees and costs payable to Class Counsel, or the costs of administration.  Markstein 
shall pay those attorneys’ fees, costs, and costs of administration separately.   

2.19  The term “Settlement Notice Date” means the date on which the Claims 
Administrator posts the Settlement Notice on the class action settlement website, and 
disseminates Settlement Notice as provided in Section 4.2 of this Agreement. 

3. SETTLEMENT TERMS 

3.1 The Settlement Payments. Within twenty (20) calendar days after the 
Execution Date Markstein shall produce (1) a list of all Class Members who paid a Carrying 
Charge during the Class Period, including the amount paid by each Class Member; (2) a list of 
all Class Members who were assessed a Carrying Charge during the Class Period which is 
believed to remain unpaid; and (3) a list of all Class Members who have an operative agreement 
which provides for application of the Carrying Charge.  Within thirty (30) calendar days after the 
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Final Effective Date, (1) the Claims Administrator shall send by first class mail or other 
appropriate delivery method, checks payable to the Class Members for the amounts of Carrying 
Charges paid during the Class Period; and (2) Markstein shall write-off any Carrying Charges 
assessed during the Class Period which remain unpaid in a manner which ensures the charges 
cannot be revived in the future. 

3.2 Claims Administration Costs. Markstein shall pay all costs and expenses of 
administering the Settlement, costs of giving Settlement Notice, making Settlement payments to 
Class Members, payment of a service award to the Representative Plaintiff, payment of 
attorneys’ fees and costs to Class Counsel, and payment of any taxes that shall come due as a 
result of this Settlement. 

3.3 Service Award to Representative Plaintiff.  The Parties agree that Class 
Counsel may apply to the Court for approval of payment of a service award for the 
Representative Plaintiff in recognition of its efforts in prosecuting the Action and serving as 
class representative.  Markstein agrees not to object to Class Counsel’s request for a service 
award, provided that it does not exceed $1,000 to the Representative Plaintiff.  If the court 
grants the request for a Service Award, Markstein shall pay Class Counsel the amount of the 
service award five (5) calendar days after the Final Effective Date.   

3.4 Payment of Class Counsel’s Attorneys’ Fees and Expenses.  The Parties 
agree that Class Counsel may apply to the Court for an award of attorneys’ fees and reasonable 
out-of-pocket expenses and that Markstein shall not object, and will not encourage or assist any 
third party in objecting, to the application or to such an award of fees and costs, provided that 
such attorneys’ fees and expenses do not exceed $75,000. Payment of Class Counsel’s 
Attorneys’ Fees and costs shall be made five (5) calendar days after the Final Effective Date. 

3.5 Claims Administrator’s Costs. All costs to effectuate the Settlement shall be 
paid by Markstein and shall not be returned if the Settlement is terminated for any reason.   

3.6 Cy Pres.  In the event that Markstein and the Claims Administrator cannot 
locate a Class Member to whom a refund of a Carrying Charge is due and owing, after making 
reasonable efforts to do so, or in the event that one or more checks mailed, first class postage 
prepaid to Class Members are returned to the Claims Administrator as undeliverable, the 
Claims Administrator shall contribute those unclaimed funds to a non-profit organization 
qualified under Internal Revenue Code § 501(c)(3) as a income tax-exempt organization, and 
shall deliver an accounting of all charitable contributions to Class Counsel no later than 120 
days after entry of the Preliminary Approval Order.  Either Party may propose recipients for 
the Cy Pres funds, which must also be approved by the Court. 

3.7 Write Off of Accrued Carrying Charges. Markstein has assessed one or 
more Carrying Charges against some Class Members that have not yet been paid in full.  
Markstein agrees to write off all unpaid Carrying Charges owed by Class Members. 
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3.8 No Future Carrying Charges. 

a. Markstein agrees that it will not charge a Carrying Charge on unpaid 
invoices 43 days or more from the date of delivery.  No later than twenty 
(20) calendar days after the Execution Date, , Markstein shall charge only 
the 1% fee referenced in § 25509 on each invoice to a California retailer of 
alcoholic beverages that is unpaid, in whole or in part, on the 43rd day after 
the date of delivery, and 1% each 30 days thereafter.   

b. Markstein will prepare a form of agreement to use on accounts for which 
new agreements are signed after the Final Effective Date to be approved by 
Class Counsel, solely with regard to the removal of language related to the 
Carrying Charge. 

4. CLASS SETTLEMENT PROCEDURES 

4.1 Preliminary Approval Hearing.  As soon as practicable after the Execution 
Date, Plaintiff’s Counsel shall move the Court for an order which: (1) preliminarily approves this 
Agreement as fair, reasonable and adequate, pursuant to Code Civ. Proc. § 382 and Cal. R. Crt. 
3.769(c); (2) approves the form, manner, and content of the Settlement Notice as described in 
Section 4.2 of this Agreement; and (3) sets the date and time of the Fairness Hearing.  Markstein 
shall cooperate with Plaintiff’s Counsel to obtain preliminary approval of the Settlement 
consistent with the terms herein and shall file a declaration describing the process of producing 
the lists of Class Members.  Subject to approval by the Court, the Preliminary Approval Order 
shall be in a form substantially similar to the form attached as Exhibit 1.   

4.2 Notice of the Settlement and Settlement Procedure. After the entry of the 
Preliminary Approval Order, the Claims Administrator will mail Notice of the Settlement to 
Class Members to the last known valid address for each Class Member.  The Notice to be mailed 
will be substantially similar to the Class Action Settlement Notice form attached hereto as 
Exhibit 2.  The Claims Administrator will create a website to be identified on the mailed Notice.  
The website will contain the Complaint, the Settlement Agreement, Court orders regarding the 
settlement, a place for Class Members to enter a change of address, and a long form Notice 
substantially similar to the form attached hereto as Exhibit 3. 

4.3 Objections to the Settlement.  Any Class Member who wishes to object to the 
Settlement must mail or email a written objection to Class Counsel and Defense Counsel, 
postmarked no later than forty-five (45) calendar days following the Settlement Notice Date.  
Promptly after the deadline for submitting objections, Class Counsel will file with the Court all 
objections they have received.  Written objections must set forth the following: 

i. the name of the Action (Antigua Cantina and Grill, Inc. v. Markstein 
Beverage Company, Inc.); 

ii. the full name, email address, postal address, and telephone number of the 
person objecting;  

iii. the word “Objection” at the top of the document; 
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iv. that the objector has reviewed the definition of the term “Class” set forth 
in the Settlement Agreement and understands that the objector is a Class 
Member and has not opted out of the Class; 

v. that copies of any other documents that the objector wishes to submit in 
support of their position are attached to the objection;  

vi. a statement of whether the objector intends to appear at the Final Approval 
Hearing and whether the objector will be represented by their own counsel 
at that hearing;  

vii. in clear and concise terms, the legal and factual arguments supporting the 
objection; and 

viii. a signature from the objector. 

Class Members who fail to submit a timely written objection to the Settlement in compliance 
with this paragraph will be deemed to have waived the right to have their objections to the 
Settlement considered by the Court.  Class Members who exclude themselves from the 
Settlement shall not be entitled to object to the Settlement, and any objections submitted for and 
by a Class Member who has excluded himself or herself will be invalid and shall be disregarded 
by the Court.  

4.4 Notice of Intention to Appear at Fairness Hearing.  Any Class Member who 
wishes to be heard at the Fairness Hearing must mail or email a written Notice of Intention to 
Appear to Class Counsel and Defense Counsel, received or postmarked no later than forty-five 
(45) calendar days following the Settlement Notice Date.  The Notice of Intention to Appear 
must set forth the following:  

i. the name of this Action (Antigua Cantina and Grill, Inc. v. Markstein 
Beverage Company, Inc.);  

ii. the full name, email address, postal address and telephone number of the 
person intending to appear at the Fairness Hearing;  

iii. the words “Notice of Intention to Appear” at the top of the document; 

iv. the points the person wishes to present at the Fairness Hearing; and  

v. the identity (name, address, email address and telephone number) of any 
lawyer who represents the Class Member and who will speak on the 
Member’s behalf at the Fairness Hearing. 

Class Members who fail to submit a timely Notice of Intention to Appear in compliance with this 
paragraph will be deemed to have waived their right to be heard at the Fairness Hearing.  Class 
Members who exclude themselves from the Settlement shall not be entitled to appear at the 
Fairness Hearing and any Notice of Intention to Appear submitted by a Class member who has 
excluded himself or herself will be invalid and shall be disregarded by the Court. 
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4.5 Requests for Exclusion/Opt Outs.  Any Class Member who wishes to be 
excluded from or opt out of the Settlement must mail or email a written Request for Exclusion to 
Class Counsel and defense counsel (at the addresses to be set forth in the forms of Notice), 
postmarked or emailed no later than forty-five (45) calendar days following the Settlement 
Notice Date (the “Opt-Out Deadline”).  The Request for Exclusion must set forth the following: 

i. the name of this Action (Antigua Cantina and Grill, Inc. v. Markstein 
Beverage Company, Inc.); 

ii. the full name, email address, postal address and telephone number of the 
person requesting to be excluded; 

iii. the words “Request for Exclusion” at the top of the document; and 

iv. a statement with the following language: “I request that I be excluded 
from the Settlement in Antigua Cantina and Grill, Inc. v. Markstein 
Beverage Company, Inc., Sacramento County Superior Court Case No. 1-
4-2020-00286915-CU-BC-GDS.  I understand that by requesting to be 
excluded from the Class, I am not entitled to receive any benefits under 
the Settlement.” 

The Request for Exclusion must be personally signed by the Class Member who seeks to opt out, 
even if the document is prepared by an actual or purported agent or attorney acting on behalf of 
the Class Member.  Opt out requests can only be presented for an individual Class Member.  No 
one may opt out on behalf of a group of Class Members.   

Each Class Member who does not submit a Request for Exclusion substantially in compliance 
with this Section within the deadline set by the Court shall be deemed to participate in the 
Settlement and all releases provided in this Agreement.  For purposes of determining timeliness, 
Requests for Exclusion shall be deemed to have been submitted on the date postmarked by the 
postal service or other mail delivery service or the date upon which it is emailed.   

Class Members who have opted out of the Settlement shall not have the right to object to the 
Settlement or to appear at the Fairness Hearing and any objection or Notice of Intention to 
Appear submitted by a Class Member who has opted out of the Settlement will be invalid and 
shall be disregarded by the Court. 

4.6 Proof of Settlement Notice. On the date set for filing Plaintiff’s Motion for 
Final Approval of Settlement, or such other time required by the Court, the Claims Administrator 
shall file with the Court a declaration confirming that the Settlement Notice has been provided in 
accordance with Section 4.2 of this Agreement, and which shall attach copies of valid Requests 
for Exclusion (if any). 

4.7 Fairness Hearing; Final Approval Order and Judgment. No less than forty 
five (45) calendar days prior to the Fairness Hearing, or at such other time required by the Court, 
Plaintiff shall move the Court for an Order of Final Approval and Judgment (in a form 
substantially similar to Exhibit 4, subject to Court approval), which approves the Settlement as 
fair, reasonable and adequate pursuant to California Code of Civil Procedure section 382 and 
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California Rule of Court 3.769, and approves the service award to the Representative Plaintiff, 
and Class Counsel’s fees and costs.  Markstein agrees to cooperate with Plaintiff in good faith to 
obtain final approval of the Settlement and Judgment and not to object or encourage or assist any 
third party in objecting to the service award to Plaintiff or Class Counsel’s request for attorneys’ 
fees and costs.  The Parties will promptly perform their respective obligations under this 
Agreement, and will promptly take any and all actions and execute and deliver any and all 
additional documents and all other materials or information reasonably necessary or appropriate 
to carry out the terms of the Settlement Agreement and the transactions contemplated hereby. 

4.8 Effect of Agreement If Settlement Is Not Approved. This Agreement is 
being entered into solely for the purpose of settlement.  In the event that the Court does not 
approve the Settlement in any material respect (except with respect to Claim Administrator fees 
and expenses), or the Final Approval Order and Judgment is not entered for any reason, or the 
Final Effective Date does not occur for any reason, then this Agreement shall be null and void ab 
initio.  In the event of any of the foregoing: (a) the Preliminary Approval Order and all of its 
provisions shall be vacated by its own terms, and the Actions shall revert to the status that 
existed prior to the Execution Date; and (b) no term of this Agreement, or any draft thereof, or of 
the negotiation, documentation, or other part or aspect of the Parties’ settlement discussions, 
shall have any effect, nor shall any such matter be admissible in evidence for any purpose in the 
Action, or in any other proceeding. 

5. JUDGMENT AND RELEASES 

5.1 Approval of This Agreement.  As soon as practicable after the Execution 
Date, counsel for all Parties will jointly take all necessary and appropriate steps to secure the 
Court’s approval of this Agreement as set forth herein. 

5.2 Judgment.  Subject to approval by the Court, the Judgment (in a form 
substantially similar to the form attached hereto as Exhibit 4) shall include provisions for entry 
pursuant to California Rule of Court 3.769(h) in accordance with the terms of this Agreement 
and provide that each party shall bear its own attorneys’ fees and costs except as otherwise 
expressly stated herein.  The Judgment shall contain a provision permanently enjoining all Class 
Members who have not opted out of the Settlement from litigating the Released Claims.   

5.3 Representative Plaintiff and Class Members’ Release of Markstein.  Upon 
the Final Effective Date, the Representative Plaintiff and the Members of the Class who have not 
validly and timely requested to be excluded from the proposed Settlement, and each of their 
respective successors, assigns, legatees, heirs, and personal representatives, shall release and 
forever discharge Markstein and each of Markstein’s predecessors, successors and assigns, 
affiliated entities, parents, subsidiaries, divisions, affiliates, from any and all claims asserted or 
that could have been asserted in the Action related to Carrying Charges up to and including the 
Final Effective Date, including any claims arising from or relating to any of the acts, omissions 
or other conduct alleged in the Action and/or any and all claims for unfair competition (Cal. Bus. 
& Prof. Code § 17200 et seq.), breach of contract, money had and received, account stated, 
unjust enrichment, fraud, negligent misrepresentation, restitution, trespass, conversion, 
declaratory or injunctive relief, and for violations of any federal or state statute that is similar, 
comparable or equivalent to the foregoing (collectively “Class Claims”). The Representative 



9 
 

Plaintiff and Class Members acknowledge and agree that they and their counsel may discover 
new or different facts or law after the Execution Date which could permit them to assert new or 
different claims and legal theories related to the claims asserted in the Action, but they intend by 
this Agreement to fully, finally, and forever, from now until the end of time, release all such 
claims that they brought or could have brought in the Action.  The release provided by 
Representative Plaintiff and Class Members under this Section is intended by the Parties to be a 
full and complete global release. 

5.4 Waiver of Known and Unknown Claims.  Each of the Representative 
Plaintiff and Class Members expressly and affirmatively waive the provisions of California Civil 
Code § 1542, which states:  

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT 
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM 
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR 
HER SETTLEMENT WITH THE DEBTOR.   

5.5 The Representative Plaintiff and Class Members hereby also expressly and 
affirmatively waive and release to the same extent any and all federal and state statutes or other 
laws similar in substance, meaning or application to California Civil Code § 1542, to the fullest 
extent that they may lawfully waive any rights or benefits arising under such statutes or laws.   

5.6 In connection with such waiver and release, Representative Plaintiff and Class 
Members hereby acknowledge that they or their attorneys may hereafter discover claims or 
facts in addition to or different from those that they now know or believe exist with respect to 
Released Claims, but that it is their intention to hereby fully, finally, and forever settle and 
release all of the Class Claims known or unknown, suspected or unsuspected.  In furtherance of 
such intention, the release herein given by Representative Plaintiff and Class Members shall be 
and remain in effect as a full and complete general release notwithstanding the discovery or 
existence of any such additional different claims or facts.  Representative Plaintiff and Class 
Members expressly acknowledge that they have been advised of the contents and effect of 
Section 1542 or any other similar federal or state statutes or laws or similar effect.  

 

6. ADDITIONAL PROVISIONS 

6.1 No Admission of Liability.  This Agreement reflects the compromise and 
settlement of disputed claims among the Parties.  The provisions of this Agreement, and any and 
all drafts, communications and discussions relating thereto, shall not be construed as or deemed 
to be evidence of an admission or concession of any point of fact or law (including, but not 
limited to, matters respecting class certification) by any person, and shall not be offered or 
received in evidence or requested in discovery in the Action or in any other action or proceeding 
as evidence of an admission or concession. 
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6.2 Change of Time Periods.  The time periods and/or dates described in this 
Agreement with respect to the giving of notices and hearings are subject to approval and change 
by the Court or by the written agreement of counsel for the Parties, without notice to the Class 
Members. 

6.3 Real Parties in Interest.  In executing this Agreement, the Parties, including 
the Class Members and the Representative Plaintiff on behalf of the Class, warrant and represent 
that they are the only persons having any interest in any of the claims that are described or 
referred to herein, or in any of the pleadings, records, and papers in the Action, and, except as 
provided herein, neither said claims nor any part thereof have been assigned, granted or 
transferred in any way to any other person, firm or entity.  In addition, the Parties agree and 
affirm that this Agreement and its terms are not intended to benefit any third persons or parties, 
but are solely for the benefit of the Parties to this Agreement and no others. 

6.4 Voluntary Agreement.  This Agreement is executed voluntarily by the Parties 
hereto without duress or undue influence on the part of or on behalf of the Parties, or of any other 
person, firm or entity. 

6.5 Binding on Successors.  This Agreement shall bind and inure to the benefit of 
the respective successors, assigns, legatees, heirs, and personal representatives of each of the 
Parties. 

6.6 Parties Represented by Counsel.  The Parties acknowledge that they have 
been represented in negotiations for and in the preparation of this Agreement by independent 
counsel of their own choosing or that they have had the opportunity to consult independent 
counsel of their own choice but have chosen not to do so, that they have read this Agreement 
and/or have had it fully explained to them by such counsel, and that they are fully aware of the 
contents of this Agreement and of its legal effect. 

6.7 Authorization.  Each Party warrants and represents that there are no liens or 
claims of lien or assignments in law or equity or otherwise of or against any of the claims or 
causes of action released herein and, further, that each Party is fully entitled and duly authorized 
to enter into this Agreement and give a complete and final release and discharge. 

6.8 Entire Agreement.  This Agreement and the Exhibits attached hereto contain 
the entire agreement between the Parties and constitute the complete, final and exclusive 
embodiment of their agreement with respect to the subject matter hereof.  This Agreement is 
executed without reliance upon any promise, representation or warranty by any Party or any 
representative of a Party, other than those expressly set forth herein. 

6.9 Construction and Interpretation. No Party’s attorneys shall be deemed to be 
the drafter of this Agreement for purposes of interpreting any provision hereof in any judicial or 
other proceeding that may arise between or among the Parties.  This Agreement has been and 
shall be construed to have been drafted by all Parties to it, so that any rule that construes 
ambiguities against the drafter, including California Civil Code section 1654, shall have no force 
or effect. 
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6.10 Headings.  The various headings used in this Agreement are solely for the 
convenience of the Parties and shall not be used to interpret this Agreement. 

6.11 Exhibits. The Exhibits to this Agreement are an integral part of the Agreement 
and the Settlement and are hereby incorporated and made a part of this Agreement. 

6.12 Modifications and Amendments.  No amendment, change or modification of 
this Agreement or any part thereof shall be valid unless in writing signed by the Parties’ counsel 
and approved by the Court, except as otherwise expressly provided herein. 

6.13 Governing Law.  This Agreement is entered into in accordance with the laws 
of the State of California and shall be governed by and interpreted in accordance with those laws 
without regard to its choice of law or conflict of laws principles. 

6.14 No Public Statements.  Except as specifically provided herein, the 
Representative Plaintiff, Class Counsel, Markstein, and Defense Counsel, shall not issue any 
press releases or make any other public statements regarding this Settlement or the Action 
without prior written approval of the parties identified in this paragraph.  If the Representative 
Plaintiff, Markstein, or their respective counsel are ever asked by third parties (excluding their 
counsel or tax advisors to the extent necessary to render professional services), or required by 
any governmental agency, a lawfully-issued subpoena, or court order seeking information about 
this Settlement or the Action, they shall respond only in words or substance that the Action “has 
been resolved” or “is over.”  

6.15 Further Assurances/Dispute Resolution by Mediation.  Each of the Parties 
hereto shall execute and deliver any and all additional papers, documents and other assurances 
and shall do any and all acts or things reasonably necessary in connection with the performance 
of his or her or its obligations hereunder to carry out the express intent of the Parties hereto.  The 
Parties will mutually cooperate in completing the Settlement documentation.  The Parties agree 
to mediate any disputes arising with regard to this Agreement and the Settlement with an agreed 
neutral at the San Francisco offices of JAMS. 

6.16 Agreement Constitutes a Complete Defense.  To the extent permitted by law, 
this Agreement may be pleaded as a full and complete defense to, and may be used as the basis 
for an injunction against, any action, suit, or other proceeding that may be instituted, prosecuted 
or attempted in breach of or contrary to this Agreement or which seeks to assert any of the 
Released Claims. 

6.17 Counterparts.  This Agreement may be executed in counterparts, each of 
which shall constitute an original, but all of which together shall constitute one and the same 
instrument. The several signature pages may be collected and annexed to one or more documents 
to form a complete counterpart.  Photocopies or “pdfs” of executed copies of signatures shall 
have the same force and effect as “wet ink” originals. 
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Robert S. Green (State Bar No. 136183) 
James Robert Noblin (State Bar No. 114442) 
Emrah M. Sumer (State Bar No. 329181) 
GREEN & NOBLIN, P.C. 
2200 Larkspur Landing Circle, Suite 101 
Larkspur, CA  94939 
Telephone:  (415) 477-6700 
Facsimile:  (415) 477-6710 
Email:  gnecf@classcounsel.com 
 
Attorneys for Plaintiff 
ANTIGUA CANTINA AND GRILL, INC. 
 
 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
 

COUNTY OF SACRAMENTO 
 
 

ANTIGUA CANTINA AND GRILL, 
INC., a dissolved California corporation, 
individually and on behalf of all others 
similarly situated, 
 
  Plaintiff, 
 
vs. 
 
MARKSTEIN BEVERAGE CO. OF 
SACRAMENTO, a California 
Corporation; and DOES 1 through 100, 
inclusive, 
 
  Defendants. 
 

Case No.:  34-2020-00286915-CU-BC-GDS 
 
 
[PROPOSED] ORDER CERTIFYING A 
SETTLEMENT CLASS, RELIMINARILY
APPROVING CLASS ACTION 
SETTLEMENT, AND DIRECTING 
NOTICE TO THE SETTLEMENT 
CLASS 
 
Date:  
Time:  
Dept.: 37 
Judge: Hon. Kevin Culhane 
 
[Complaint Filed:  10/9/2020] 
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This matter came before the Court on Plaintiffs’ Notice of Motion and Memorandum in 

Support of Preliminary Approval of Class Action Settlement. 

Plaintiffs filed their Class Action Complaint on October 9, 2020 (“Complaint”). In their 

Complaint, Plaintiffs allege various claims against Defendant Markstein Beverage Co. of 

Sacramento (“Markstein” or “Defendant”).   Plaintiff alleged that Markstein charged a late fee 

on invoices for the sale of alcoholic beverages that are unpaid, in whole or in part, on the 43rd 

day after the date of delivery.  Plaintiff alleged that Bus. & Prof. Code § 25509(a) only permits a 

late fee equal to one percent (1%) of the unpaid balance to be charged on the 43rd day after 

delivery, and each 30 days thereafter.  Plaintiff alleges that Markstein charges a late fee of two 

percent (2%) – the 1% referenced by § 25509(a), plus a Carrying Charge equal to an additional 

1%.  Plaintiff asserted causes of action for Declaratory Relief, Breach of Contract, Money Had 

and Received, Open Book Account, and violations of California’s Unfair Competition Law 

(Cal. Bus. and Prof. Code § 17200 et seq.). Plaintiff sought compensatory damages, restitution 

of amounts paid by putative class members for the overcharges, injunctive relief, costs, and 

attorneys’ fees. 

Plaintiffs and Markstein have entered into a Settlement Agreement and Release dated                  

____________, 2021 (the “Settlement Agreement”) following good faith, arm’s-length 

negotiations in which the Parties have agreed to settle this case (the “Action”) subject to the 

approval and determination of the Court as to the fairness, reasonableness, and adequacy of the 

Settlement Agreement which, if approved, will result in dismissal of the Action with prejudice. 

The Court, having reviewed the Settlement Agreement, including the exhibits attached 

thereto, and good cause appearing based on the record, 

IT IS HEREBY ORDERED: 

1. Class Certification for Settlement Purposes Only. The Settlement Agreement 

provides for a Settlement Class defined as follows: 

All California retailers of alcoholic beverages who either (1) paid a 
Carrying Charge to Markstein at any time during the period beginning 



 

-2- 
NAME OF PLEADING 
CASE NO. 34-2020-00286915-CU-BC-GDS 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

00118855.000

October 9, 2016 through the Execution Date (“Class Period”), or (2) were 
assessed a Carrying Charge that was not paid, or  (3) are parties to a 
contract with Markstein that provides for a Carrying Charge. 
 
The Action is provisionally certified as a class action for settlement purposes only, in 

accordance with Code of Civil Procedure §382 and California Rule of Court. The Court finds 

for settlement purposes that: (a) the Settlement Class is so numerous that joinder of all 

Settlement Class members would be impracticable; (b) there are issues of law and fact common 

to the Settlement Class; (c) the claims of the Settlement Class Representative is typical of and 

arise from the same operative facts as the claims of the Settlement Class members; (d) the 

Settlement Class Representative and Settlement Class counsel will fairly and adequately protect 

the interests of the Settlement Class, as the Settlement Class Representative has no interests 

antagonistic to or in conflict with those of the Settlement Class, and the Settlement Class 

Representative has retained experienced and competent counsel to prosecute this matter on 

behalf of the Settlement Class; (e) questions of law or fact common to Settlement Class 

members predominate over any questions affecting only individual members; and (f) a class 

action and class settlement is superior to other methods available for a fair and efficient 

resolution of this controversy. The Court finds that it will likely be able to certify the Settlement 

Class for purposes of judgment at the Final Approval Hearing. 

2. Settlement Class Representative and Settlement Class Counsel. 

Plaintiff Antigua Cantina and Grill, Inc. is designated and appointed as Settlement Class 

Representative. The Court finds that the Settlement Class Representative is similarly situated to 

absent Class Members, are typical of the Class, and that it will be an adequate Settlement Class 

Representative. 

The Court finds that the following counsel is experienced and adequate counsel and is 

hereby designated as Settlement Class Counsel:  Robert Green of Green & Noblin, P.C. and 

Matthew Hess of Matthew E. Hess, Attorney at Law. 

3. Preliminary Settlement Approval. Upon preliminary review, the Court finds 

that the proposed Settlement is within the range of possible approval is fair, reasonable and 
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adequate, and thus warrants providing notice of the Settlement to the Settlement Class. 

Accordingly, the Settlement is preliminarily approved and the Court finds that it will likely be 

able to approve the Settlement at the Final Approval Hearing. 

4. Jurisdiction. The Court has personal jurisdiction over the Parties before it. 

Additionally, venue is proper in this court under Code of Civil Procedure §395(a). 

5. Final Approval Hearing. A Final Approval Hearing shall be held on (date) 

_____________, at 9:30 a.m. PST, in Courtroom  , Gordon D. Schaber Courthouse,                                     

____________Sacramento, CA 9    , to determine, among other things, whether: (a) this matter 

should be finally certified as a class action for settlement purposes under Code of Civil 

Procedure §382; (b) the Settlement should be finally approved as fair, reasonable, and adequate, 

and finally approved; (c) the Action should be dismissed with prejudice in accordance with the 

terms of the Settlement Agreement; (d) Settlement Class Members should be bound by the 

releases set forth in the Settlement Agreement; (e) the application of Settlement Class Counsel 

for an award of attorneys’ fees, costs, and expenses (the “Fee Request”) should be approved; 

and (f) the application of Settlement Class Representatives for Service Awards (the “Service 

Awards Request”) should be approved. 

Plaintiff’s motion for final approval of the Settlement, Service Awards Request, and Fee 

Request shall be filed with the Court at least 14 days prior to the deadline for submission of 

objections specified in the Notice. By no later than seven (7) days prior to the Final Approval 

Hearing, the Parties shall file responses, if any, to any objections, and any replies in support of 

final approval of the Settlement and/or the Service Awards Request and Fee Request. 

6. Administration. The Court appoints Angeion Group as the Settlement 

Administrator, with responsibility for class notice and claims administration. 

7. Notice to the Class. The proposed Notice Program set forth in the Settlement 

Agreement and the forms of Notice (attached to the Settlement Agreement as Exhibits 2 and 3) 

satisfy the requirements of Code of Civil Procedure and are hereby approved. Non-material 

modifications to these Exhibits may be made without further order of the Court. The Settlement 
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Administrator is directed to carry out the Notice Program in conformance with the Settlement 

Agreement. 

Within thirty (30) days after this Preliminary Approval Order is issued by the Court (the 

“Notice Deadline”), the Settlement Administrator shall complete the Notice Program in the 

manner set forth in Section 4 of the Settlement Agreement. 

In advance of the Final Approval Hearing, the Settlement Administrator shall provide 

Settlement Class Counsel and Defense Counsel with a sworn declaration confirming that the 

Notice Program was implemented in accordance with the Preliminary Approval Order, the 

Parties’ instructions, and the Court’s approval. Settlement Class Counsel shall file such 

declaration with the Court as an exhibit to or in conjunction with Settlement Class 

Representatives’ motion for final approval of the Settlement. 

8. Findings Concerning Notice. The Court finds that the form, content and method 

of giving notice to the Class as described in Paragraph 7 of this Order and the Settlement 

Agreement (including the exhibits thereto): (a) will constitute the best practicable notice to the 

Settlement Class; (b) are reasonably calculated, under the circumstances, to apprise Settlement 

Class Members of the pendency of the action, the terms of the proposed Settlement, and their 

rights under the proposed Settlement, including but not limited to their rights to object to or 

exclude themselves from the proposed Settlement and other rights under the terms of the 

Settlement Agreement; (c) are reasonable and constitute due, adequate, and sufficient notice to 

all Class Members and other persons entitled to receive notice; and (d) meet all applicable 

requirements of law, including the Due Process Clause(s) of the United States Constitution. The 

Court further finds that the Notice is written in plain language, uses simple terminology, and is 

designed to be readily understandable by Class Members. 

10. Exclusion from Class. Any Settlement Class Member who wishes to be 

excluded from the Settlement Class must mail or email a written notification of such intent to 

exclude himself or herself from the Settlement Class to the Settlement Administrator at the 

address provided in the Notice, postmarked no later than forty-five (45) calendar days after the 

Notice Deadline (the “Opt-Out Deadline”). The written notification must  
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(a) the name of this Action (Antigua Cantina and Grill, Inc. v. Markstein 
Beverage Company, Inc.); 

(b) the full name, email address, postal address and telephone number of the 
person requesting to be excluded; 

(c) the words “Request for Exclusion” at the top of the document; and 

(d) a statement with the following language: “I request that I be excluded 
from the Settlement in Antigua Cantina and Grill, Inc. v. Markstein 
Beverage Company, Inc., Sacramento County Superior Court Case No. 1-
4-2020-00286915-CU-BC-GDS.  I understand that by requesting to be 
excluded from the Class, I am not entitled to receive any benefits under 
the Settlement.” 

The Request for Exclusion must be personally signed by the Class Member who seeks to 

opt out, even if the document is prepared by an actual or purported agent or attorney acting on 

behalf of the Class Member.  Opt out requests can only be presented for an individual Class 

Member.  No one may opt out on behalf of a group of Class Members.   

Each Class Member who does not submit a Request for Exclusion substantially in 

compliance with this Section within the deadline set by the Court shall be deemed to participate 

in the Settlement and all releases provided in this Agreement.  For purposes of determining 

timeliness, Requests for Exclusion shall be deemed to have been submitted on the date 

postmarked by the postal service or other mail delivery service or the date upon which it is 

emailed.   

The Settlement Administrator shall provide the Parties with copies of all completed opt-

out notifications, and a final list of all who have timely and validly excluded themselves from 

the Settlement Class, which Settlement Class Counsel may move to file under seal with the 

Court no later than ten (10) days prior to the Final Approval Hearing. 

11. Objections and Appearances. A Settlement Class Member who complies with 

the requirements of this paragraph may object to the Settlement, the Service Award Request, or 

the Fee Request.   
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No Settlement Class Member shall be heard, and no papers, briefs, pleadings, or other 

documents submitted by any Settlement Class Member shall be received and considered by the 

Court, unless the objection is mailed or emailed to  Class Counsel and Defendant’s Counsel no 

later than forty-five (45) calendar days after the Notice Deadline.  For an objection to be 

considered by the Court, the objection must also set forth: 

(a) the name of the Action (Antigua Cantina and Grill, Inc. v. Markstein 
Beverage Company, Inc.); 

(b) the full name, email address, postal address, and telephone number of the 
person objecting;  

(c) the word “Objection” at the top of the document; 

(d) that the objector has reviewed the definition of the term “Class” set forth 
in the Settlement Agreement and understands that the objector is a Class 
Member and has not opted out of the Class; 

(e) that copies of any other documents that the objector wishes to submit in 
support of their position are attached to the objection;  

(f) a statement of whether the objector intends to appear at the Final 
Approval Hearing and whether the objector will be represented by their 
own counsel at that hearing;  

(g) in clear and concise terms, the legal and factual arguments supporting the 
objection; and 

(h) a signature from the objector. 

Class Members who fail to submit a timely written objection to the Settlement in 

compliance with this paragraph will be deemed to have waived the right to have their objections 

to the Settlement considered by the Court.  Class Members who exclude themselves from the 

Settlement shall not be entitled to object to the Settlement, and any objections submitted for and 

by a Class Member who has excluded himself or herself will be invalid and shall be disregarded 

by the Court.  

Any Class Member who wishes to be heard at the Fairness Hearing must mail or email a 

written Notice of Intention to Appear to Class Counsel and Defense Counsel, received or 
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postmarked no later than forty-five (45) calendar days following the Settlement Notice Date.  

The Notice of Intention to Appear must set forth the following:  

(i) the name of this Action (Antigua Cantina and Grill, Inc. v. Markstein 
Beverage Company, Inc.);  

(j) the full name, email address, postal address and telephone number of the 
person intending to appear at the Fairness Hearing;  

(k) the words “Notice of Intention to Appear” at the top of the document; 

(l) the points the person wishes to present at the Fairness Hearing; and  

(m) the identity (name, address, email address and telephone number) of any 
lawyer who represents the Class Member and who will speak on the 
Member’s behalf at the Fairness Hearing. 

If Final Judgment is entered, any Settlement Class Member who fails to object in the 

manner prescribed herein shall be deemed to have waived his or her objections and shall be 

forever barred from making any such objections in the Action or in any other proceeding or 

from challenging or opposing, or seeking to reverse, vacate, or modify any approval of the 

Settlement Agreement, the Service Award Request, or the Fee Request. 

13. Termination of Settlement. This Order shall become null and void and shall be 

without prejudice to the rights of the Parties, all of whom shall be restored to their respective 

positions existing immediately before this Court entered this Order, if the Settlement is not 

finally approved by the Court or is terminated in accordance with Paragraph 4.8 of the 

Settlement Agreement. In such event, the Settlement and Settlement Agreement shall become 

null and void and be of no further force and effect, and neither the Settlement Agreement nor 

the Court’s orders, including this Order, relating to the Settlement shall be used or referred to 

for any purpose whatsoever. 

14. Use of Order. This Order shall be of no force or effect if Final Judgment is not 

entered or there is no Effective Date and shall not be construed or used as an admission, 

concession, or declaration by or against Markstein of any fault, wrongdoing, breach, or liability. 

Nor shall this Order be construed or used as an admission, concession, or declaration by or 

against any Settlement Class Representative or any other Settlement Class Member that his or 
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her claims lack merit or that the relief requested is inappropriate, improper, unavailable, or as a 

waiver by any Party of any defense or claims he, she, or it may have in this litigation or in any 

other lawsuit. 

15. Stay of Proceedings.  Except as necessary to effectuate this Order, this Action 

and all deadlines set by the Court or by rule in this Action are stayed and suspended pending the 

Final Approval Hearing and issuance of the Final Judgment, or until further Order of this Court. 

16. Continuance of Hearing. The Court reserves the right to adjourn or continue the 

Final Approval Hearing and related deadlines without further written notice to the Class. If the 

Court alters any of those dates or times, the revised dates and times shall be posted on the 

website maintained by the Settlement Administrator. 

17. Summary of Deadlines. The preliminarily approved Settlement shall be 

administered according to its terms pending the Final Approval Hearing. Deadlines arising 

under the Settlement Agreement and this Order include but are not limited to: 

Notice Deadline: Thirty (30) calendar days after the issuance of this Preliminary 

Approval Order; 

Motion for Service Award, Attorneys’ Fees and Costs: Fourteen (14) calendar days 

prior to the Objection and Opt-Out Deadlines; 

Opt-Out and Objection Deadlines: Forty-Five (45) calendar days after the Notice 

Deadline; 

Replies in Support of Final Approval, Service Awards and Fee Requests:  Seven (7) 

calendar days prior to the Final Approval Hearing; and 

Final Approval Hearing: ____________________, 2021 [No earlier than     days after 

the filing of Plaintiffs’ Motion for Preliminary Approval of Class Action Settlement and 

Certification of Settlement Class]. 

IT IS SO ORDERED. 

Date:       

            
Hon. Kevin Culhane 
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A settlement has been reached with Markstein Beverage Co. of Sacramento (“Markstein”) in a class action lawsuit alleging 
that Markstein charged more in late fees in connection with sales of beer and liquor than is allowed by statute. Markstein 
denies all of the claims made in the lawsuit. The Court has not decided who is right. Instead, the parties agreed to a 
settlement. 
 
Who is included? Markstein’s records indicate you may be included in the settlement. You are a “Settlement Class 
Member” if you (1) paid a carrying charge to Markstein at any time after October 9, 2016, or (2) were assessed a carrying 
charge that was not paid, or (3) are a party to a contract with Markstein that provides for a carrying charge.  A carrying 
charge is a charge of 1% per month interest on charges paid more than 42 days after the due date, in addition to the 
statutorily required 1%. 
 
What can you get? Markstein has agreed to refund all carrying charges paid to it after October 6, 2016, and to cancel any 
carrying charges that were assessed, but unpaid.  You do not need to file a claim form.  A check for the amount of the 
charges paid will be mailed to the person or entity that paid the carrying charge.  To ensure the check is mailed to the 
correct address, you may visit www.Marksteinclassaction.com, where you can update the address for the entity that paid 
any carrying charges.  You will not receive a check unless you actually paid a carrying charge after October 6, 2016. 
 
Your options. If you do not want to be legally bound by this settlement, you must exclude yourself by [NOTICE + 45]. 
Unless you exclude yourself, you will not be able to sue Markstein for any claim that was or could have been asserted in 
this lawsuit or is released by the Settlement Agreement. If you stay in the settlement (i.e. do not exclude yourself), you may 
object and you or your lawyer may appear at the Court’s Fairness Hearing. Objections are due [NOTICE + 45]. For more 
information, including the full Notice and Settlement Agreement, go to www.Marksteinclassaction.com. 
 
The Fairness Hearing. The Court will hold a hearing in this case (Antigua Cantina and Grill, Inc. v. Markstein Beverage 
Co. of Sacramento, Case no. 4-2020-00286915-CU-BC-GDS)         , 2021 at   a.m. in Dept.  , at the Sacramento Superior 
Court,                     . At the hearing, the Court will consider whether to approve: the settlement; attorneys’ fees, costs and 
expenses of up to $75,000; and $1,000 service award to the Class representative. You or your own lawyer may appear at 
the hearing at your own expense. 



    
    
    

 

 

 

 

BRM artwork 

Antigua Cantina v. Markstein Beverage.  
Claims Administrator 

P.O. Box ZZZZZ 
City, ST 00000-0000 
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QUESTIONS? VISIT WWW.MARKSTEINCLASSACTION.COM 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA, COUNTY OF SACRAMENTO 
 

If you are a retailer of beer or liquor who paid a late fee 
to Markstein Beverage Co. of Sacramento, you could 

get a full refund from a class action settlement. 
 

A court authorized this Notice. It is not a solicitation from a lawyer. 
 

 A settlement has been reached with Markstein Beverage Co. of Sacramento (Markstein) in a class action 
lawsuit alleging that Markstein charged more than is allowed for late fees on the purchase of beer or 
liquor. 

 

 You are included in this settlement if you paid or were assessed a late fee by Markstein at any time after 
October 9, 2016 or if you have a current contract with Markstein that calls for payment of more than 1% 
per month for late fees. 
 

 Those included in the settlement will receive a payment reimbursing the actual amount of late fees they 
paid to Markstein over 1% per month during the Class Period or will have their contracts modified to 
prevent any such charges in the future.   

 

 Your rights are affected whether you act or don’t act. Read this Notice carefully.  
 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 

DO NOTHING 

If you do nothing, you will receive reimbursement of any late fees 
actually paid to Markstein in excess of 1% per month, have any such 
unpaid late fees written off and/or have your contract revised to 
prohibit such payments in the future. 

ASK TO BE EXCLUDED 
DEADLINE: [NOTICE + 45] 

Get out of this lawsuit. Get no benefits from it. Keep the right to 
file your own lawsuit. 

This is the only option that allows you to sue, continue to sue, or be 
part of another lawsuit against Markstein related to the legal claims 
this settlement resolves. However, you will give up the right to get a 
payment from this settlement. 

OBJECT TO THE  SETTLEMENT 
DEADLINE: [NOTICE + 45] 

Write to the Court about why you don’t like the settlement.  

If you do not exclude yourself, you may object and retain a claim for 
a cash payment. 

GO TO A HEARING 
 

Appear and speak at the Fairness Hearing on ___________, 2021. 

 

 These rights and options—and the deadlines to exercise them—are explained in this Notice. 
 

 The Court in charge of this case still has to decide whether to approve the settlement. 
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WHAT THIS NOTICE CONTAINS 
 
 
BASIC INFORMATION  PAGE # 

1. Why was this Notice issued? 
2. What is this Lawsuit about? 
3. What is a class action? 
4. Why is there a settlement? 

WHO IS INCLUDED IN THE SETTLEMENT  PAGE # 
5. How do I know whether I am part of the settlement? 
6. Are there exceptions to being included? 
7. What if I am still not sure whether I am part of the settlement? 

THE SETTLEMENT BENEFITS—WHAT YOU GET IF YOU QUALIFY  PAGE # 
8. What does the settlement provide? 
9. How much will my payment be? 

HOW TO GET A SETTLEMENT PAYMENT—SUBMITTING A CLAIM FORM  PAGE # 
10. How do I get a payment from the settlement? 
11. When would I get my settlement payment? 
12. What rights am I giving up to get a payment and stay in the Settlement Class? 
13. What claims are being released? 

THE LAWYERS REPRESENTING YOU  PAGE # 
14. Do I have a lawyer in this case? 
15. How will the lawyers be paid? 

EXCLUDING YOURSELF FROM THE SETTLEMENT  PAGE # 
16. How do I get out of the settlement? 
17. If I exclude myself, can I still get a payment from this settlement? 
18. If I do not exclude myself, can I sue Markstein for the same legal claims later? 

OBJECTING TO THE SETTLEMENT  PAGE # 
19. How do I tell the Court that I do not like the settlement? 
20. May I come to Court to speak about my objection? 
21. What is the difference between objecting to the settlement and asking to be excluded from it? 

THE COURT’S FAIRNESS HEARING  PAGE # 
22. When and where will the Court decide whether to approve the settlement? 
23. Do I have to come to the hearing? 
24. May I speak at the hearing?  

IF YOU DO NOTHING  PAGE # 
25. What happens if I do nothing at all? 

GETTING MORE INFORMATION  PAGE # 
26. How do I get more information? 
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BASIC INFORMATION 

1.  Why was this Notice issued? 

A court authorized this Notice because you have a right to know about the proposed settlement of this class 
action Lawsuit and about all of your options before the Court decides whether to grant final approval to the 
settlement. This Notice explains the Lawsuit, the settlement, your legal rights, what benefits are available, and 
who can get them. 

Judge David DeAlba of the Superior Court of California, Sacramento County is overseeing this class action. 
The case is known as Antigua Cantina and Grill, Inc. v. Markstein Beverage Co. of Sacramento, pending in the 
Superior Court of California, Sacramento County, Case No. 4-2020-00286915-CU-BC-GDS.   (the “Lawsuit” 
or “Litigation”). The people that filed this Lawsuit are called the “Plaintiffs” and the company they sued, 
Markstein, is called the “Defendant.” 

2.  What is this Lawsuit about? 

The Lawsuit claims that Markstein charged a late fee on invoices for the sale of alcoholic beverages that are 
unpaid, in whole or in part, on the 43rd day after the date of delivery.  Plaintiff alleged that Bus. & Prof. Code 
§ 25509(a) only permits a late fee equal to one percent (1%) of the unpaid balance to be charged on the 43rd day 
after delivery, and each 30 days thereafter.  Plaintiff alleges that Markstein charges a late fee of two percent 
(2%) – the 1% referenced by § 25509(a), plus a Carrying Charge equal to an additional 1%.  Plaintiff asserted 
causes of action for Declaratory Relief, Breach of Contract, Money Hand and Received, Open Book Account, 
and violations of California’s Unfair Competition Law (Cal. Bus. and Prof. Code § 17200 et seq.). Plaintiff 
sought compensatory damages, restitution of amounts paid by putative class members for the overcharges, 
injunctive relief, costs, and attorneys’ fees.   

Markstein denies the claims and allegations in this Lawsuit. 

3.  What is a class action? 

In a class action, one or more people called Class Representatives or Representative Plaintiffs (in this case, 
Antigua Cantina and Grill, Inc.) sue on behalf of other people with similar claims. Together, these people are 
called a Class or Class Members. One court resolves the issues for all Class Members, except for those who 
exclude themselves from the Class.  

4.  Why is there a settlement? 

The Court did not decide in favor of the Representative Plaintiff, the Class, or Markstein. Instead, the parties 
agreed to a settlement. This way, they avoid the cost and burden of a trial and the people affected can get 
benefits. The Representative Plaintiff and its attorneys think the settlement is the best outcome for all Class 
Members. 

WHO IS INCLUDED IN THE SETTLEMENT 

5.  How do I know whether I am part of the settlement? 
You are included in the settlement as a “Settlement Class Member” if you are a California retailer of alcoholic 
beverages who either (1) paid a Carrying Charge to Markstein at any time during the period beginning October 
9, 2016 through the Execution Date (“Class Period”), or (2) were assessed a Carrying Charge that was not paid, 
or  (3) are parties to a contract with Markstein that provides for a Carrying Charge. 

6.  Are there exceptions to being included? 

No. 

7.  What if I am still not sure whether I am part of the settlement? 

If you are not sure whether you are included, go to www.marksteinclassaction.com or write to one of the 
lawyers listed in Question 14 below. 
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THE SETTLEMENT BENEFITS—WHAT YOU GET IF YOU QUALIFY 

8.  What does the settlement provide? 

Markstein has agreed to issue checks in the full amount of the late fees paid by Class Members in excess of 1% 
per month during the Class Period. Payments will not be reduced by any attorneys fees or service awards 
ordered by the court.  Markstein has also agreed to write-off any assessed, but unpaid, late fees in excess of 1% 
per month and to revise its contracts to eliminate any provisions for late fees in excess of 1% per month. 

9.  How much will my payment be? 

Payment amounts will depend on the amount of late fees in excess of 1% that you paid to Markstein.   

HOW TO GET A SETTLEMENT PAYMENT—SUBMITTING A CLAIM FORM 

10. How do I get a payment from the settlement? 

You do not need to do anything to receive a payment.  If the settlement is approved, Markstein will cause a 
check to be sent to each retailer that Markstein’s records show as having paid a late charge in excess of 1% per 
month.  

11. When would I get my settlement payment? 

The Court will hold a hearing on [Fairness Hearing date] to decide whether to grant final approval to the 
settlement. If the Court approves the settlement, there may be appeals. It is always uncertain whether appeals 
will be filed and, if so, how long it will take to resolve them. Settlement payments will be distributed as soon as 
possible, if and when the Court grants final approval to the settlement and after any appeals are resolved.  

12. What rights am I giving up to get a payment and stay in the Settlement Class? 

Unless you exclude yourself, you are staying in the Class. If the settlement is approved and becomes final, all of 
the Court’s orders will apply to you and legally bind you. You won’t be able to sue, continue to sue, or be part 
of any other lawsuit against Markstein about the legal issues resolved and released by this settlement.  

13. What claims are being released? 

If and when the settlement becomes final, the Representative Plaintiff and Settlement Class Members , and each 
of their respective successors, assigns, legatees, heirs, and personal representatives, shall release and forever 
discharge Markstein and each of Markstein’s predecessors, successors and assigns, affiliated entities, parents, 
subsidiaries, divisions, affiliates, from any and all claims asserted or that could have been asserted in the Action 
related to Carrying Charges up to and including the Final Effective Date, including any claims arising from or 
relating to any of the acts, omissions or other conduct alleged in the Action and/or any and all claims for unfair 
competition (Cal. Bus. & Prof. Code § 17200 et seq.), breach of contract, money had and received, account 
stated, unjust enrichment, fraud, negligent misrepresentation, restitution, trespass, conversion, declaratory or 
injunctive relief, and for violations of any federal or state statute that is similar, comparable or equivalent to the 
foregoing (collectively “Class Claims”). The Representative Plaintiff and Class Members acknowledge and 
agree that they and their counsel may discover new or different facts or law after the Execution Date which 
could permit them to assert new or different claims and legal theories related to the claims asserted in the 
Action, but they intend by this Agreement to fully, finally, and forever, from now until the end of time, release 
all such claims that they brought or could have brought in the Action.  The release provided by Representative 
Plaintiff and Class Members under this Section is intended by the Parties to be a full and complete global 
release. 

More detail about the claims you will be releasing, including the provisions of California Civil Code § 1542 is 
described in Section 5 of the Settlement Agreement available at www.marksteinclassaction.com.  

THE LAWYERS REPRESENTING YOU 

14. Do I have a lawyer in this case? 
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Yes. The court appointed the law firms of Green & Noblin, P.C., and Matthew E. Hess, Attorney at Law to 
represent you and other Settlement Class Members as “Class Counsel.” These law firms and their lawyers are 
experienced in handling similar cases. You will not be charged for these lawyers. If you want to be represented 
by your own lawyer, you may hire one at your own expense. 

15. How will the lawyers be paid? 

Class Counsel will ask the Court for an award of attorneys’ fees and costs of up to $75,000 from the Markstein. 
They will also ask the Court to approve up to $1,000 as a service award to the Class Representative. The Court 
may award less than these amounts. If approved, these fees, costs and awards will be paid directly by Markstein.  

EXCLUDING YOURSELF FROM THE SETTLEMENT 

If you want to keep the right to sue or continue to sue Markstein about the legal claims in this case, and you do 
not want to receive a payment from this settlement, you must take steps to get out of the settlement. This is 
called excluding yourself from or opting out of the settlement. 

16. How do I get out of the settlement? 
To exclude yourself from the settlement, you must submit a written request for exclusion by mail or email. Your 
request for exclusion must contain: (a)  the name of this Action (Antigua Cantina and Grill, Inc. v. Markstein 
Beverage Company, Inc.); (b) the full name, email address, postal address and telephone number of the person 
or entity requesting to be excluded;(c) the words “Request for Exclusion” at the top of the document; and (d) 
a statement with the following language: “I request that I be excluded from the Settlement in Antigua Cantina 
and Grill, Inc. v. Markstein Beverage Company, Inc., Sacramento County Superior Court Case No. 1-4-2020-
00286915-CU-BC-GDS.  I understand that by requesting to be excluded from the Class, I am not entitled to 
receive any benefits under the Settlement.” 
 
The Request for Exclusion must be personally signed by the Class Member who seeks to opt out, even if the 
document is prepared by an actual or purported agent or attorney acting on behalf of the Class Member.  Opt 
out requests can only be presented for an individual Class Member.  No one may opt out on behalf of a group of 
Class Members.   

The requests for exclusion must be postmarked or emailed no later than forty-five (45) calendar days following 
the Settlement Notice Date to: 

Claims Administrator   

Markstein Class Action  
[address] 

______@marksteinclassaction.com 
 

  

 
17. If I exclude myself, can I still get a payment from this settlement? 

No. If you exclude yourself, you are telling the Court that you don’t want to be part of the settlement.  

18. If I do not exclude myself, can I sue Markstein for the same legal claims later? 

No. Unless you exclude yourself, you are giving up the right to sue Markstein for the claims that this settlement 
resolves and releases. You must exclude yourself from this Lawsuit to start or continue with your own lawsuit 
or be part of any other lawsuit against Markstein about the legal issues in this case. 

OBJECTING TO THE SETTLEMENT 

You can tell the Court if you don’t agree with the settlement or any part of it. 
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19. How do I tell the Court that I do not like the settlement? 
If you are a Settlement Class Member, you can object to the settlement if you do not like it or a portion of it. 
You can give reasons why you think the Court should not approve it. The Court will consider your views. Your 
objection must be in writing and contain:  

(a) the name of the Action (Antigua Cantina and Grill, Inc. v. Markstein Beverage Company, 
Inc.); 

(b) the full name, email address, postal address, and telephone number of the person objecting;  

(c) the word “Objection” at the top of the document; 

(d) that the objector has reviewed the definition of the term “Class” set forth in the Settlement 
Agreement and understands that the objector is a Class Member and has not opted out of the 
Class; 

(e) that copies of any other documents that the objector wishes to submit in support of their 
position are attached to the objection;  

(f) a statement of whether the objector intends to appear at the Final Approval Hearing and 
whether the objector will be represented by their own counsel at that hearing;  

(g) in clear and concise terms, the legal and factual arguments supporting the objection; and 

(h) a signature from the objector.	

 

You must mail or email your objection to all of the addresses below so it is electronically received or 
postmarked on or before [NOTICE + 45]. 

Class Members who fail to submit a timely written objection to the Settlement in compliance with this 
paragraph will be deemed to have waived the right to have their objections to the Settlement considered by the 
Court.  Class Members who exclude themselves from the Settlement shall not be entitled to object to the 
Settlement, and any objections submitted for and by a Class Member who has excluded himself or herself will 
be invalid and shall be disregarded by the Court.  

 

 Class Counsel Defense Counsel 

 Robert S. Green 
Green & Noblin, P.C. 
2200 Larkspur Landing Circle, Suite 101 
Larkspur, CA  94939 
Email: gn@classcounsel.com 

Michael W. Scarborough 
Sheppard Mullin Richter & Hampton LLP 
Four Embarcadero Center, 17th Floor 
San Francisco, CA 94111-4109 
Email: mscarborough@sheppardmullin.com 

 

Class Counsel will file any objections received with the Court. 
 

20. May I come to Court to speak about my objection? 
Yes. Any Class Member who wishes to be heard at the Fairness Hearing must mail or email a written Notice of 
Intention to Appear to Class Counsel and Defense Counsel, received or postmarked no later than forty-five (45) 
calendar days following the Settlement Notice Date.  The Notice of Intention to Appear must set forth the 
following:  
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(a) the name of this Action (Antigua Cantina and Grill, Inc. v. Markstein Beverage Company, 
Inc.);  

(b) the full name, email address, postal address and telephone number of the person intending to 
appear at the Fairness Hearing;  

(c) the words “Notice of Intention to Appear” at the top of the document; 

(d) the points the person wishes to present at the Fairness Hearing; and  

(e) the identity (name, address, email address and telephone number) of any lawyer who 
represents the Class Member and who will speak on the Member’s behalf at the Fairness 
Hearing. 

Class Members who fail to submit a timely Notice of Intention to Appear in compliance with this paragraph will 
be deemed to have waived their right to be heard at the Fairness Hearing.  Class Members who exclude 
themselves from the Settlement shall not be entitled to appear at the Fairness Hearing and any Notice of 
Intention to Appear submitted by a Class member who has excluded himself or herself will be invalid and shall 
be disregarded by the Court. 

.  

21. What is the difference between objecting to the settlement and asking to be excluded from it? 

Objecting is simply telling the Court that you don’t like something about the settlement. You can object only if 
you remain a Settlement Class Member (that is, do not exclude yourself). Excluding yourself is telling the Court 
that you don’t want to be part of the settlement. If you exclude yourself, you cannot object because the 
settlement no longer affects you. 

THE COURT’S FAIRNESS HEARING 

The Court will hold a hearing to decide whether to approve the settlement. You may attend and you may ask to 
speak, but you don’t have to. 

22. When and where will the Court decide whether to approve the settlement? 

The Court will hold a Fairness Hearing at   a.m. on          2021 in Dept.  - at the Sacramento Superior Court,            
_____________Sacramento, CA 9    . At this hearing, the Court will consider whether the settlement is fair, 
reasonable and adequate. It will also consider whether to approve Class Counsel’s request for an award of 
attorneys’ fees and costs, as well as the Representative Plaintiff’s service award. If there are objections, the 
Court will consider them. The Court will listen to people who have asked to speak at the hearing. After the 
hearing, the Court will decide whether to approve the settlement. 

23. Do I have to come to the hearing? 

No. Class Counsel will answer any questions the Court may have. However, you are welcome to come to the 
hearing at your own expense. If you send an objection, you do not have to come to court to talk about it. As 
long as you mailed your written objection on time, the Court will consider it. You may also pay your own 
lawyer to attend, but it is not necessary. 

24. May I speak at the hearing? 

Yes. To do so, you must appear at the time and place set by the Court for the final hearing as set forth in 
Question 20, above.  In the event that the Court changes the time or location of the hearing, that information 
will be posted on the website at at www.marksteinclassaction.com.   

IF YOU DO NOTHING 
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25. What happens if I do nothing at all? 

If you are Settlement Class Member and you do nothing, you will be included in the settlement and your claims 
will be resolved. 

GETTING MORE INFORMATION 

26. How do I get more information? 

This Notice summarizes the proposed settlement. Complete details are provided in the Settlement Agreement. 
The Settlement Agreement and other related documents are available at www.marksteinclassaction.com. 
Additional information is also available by writing to Markstein Class Action, [address]. Publicly-filed 
documents can also be obtained by visiting the Sacramento Superior Court during business hours.  
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Robert S. Green (State Bar No. 136183) 
James Robert Noblin (State Bar No. 114442) 
Emrah M. Sumer (State Bar No. 329181) 
GREEN & NOBLIN, P.C. 
2200 Larkspur Landing Circle, Suite 101 
Larkspur, CA  94939 
Telephone:  (415) 477-6700 
Facsimile:  (415) 477-6710 
Email:  gnecf@classcounsel.com 
 
Attorneys for Plaintiff 
ANTIGUA CANTINA AND GRILL, INC. 
 
 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
 

COUNTY OF SACRAMENTO 
 
 

ANTIGUA CANTINA AND GRILL, 
INC., a dissolved California corporation, 
individually and on behalf of all others 
similarly situated, 
 
  Plaintiff, 
 
vs. 
 
MARKSTEIN BEVERAGE CO. OF 
SACRAMENTO, a California 
Corporation; and DOES 1 through 100, 
inclusive, 
 
  Defendants. 
 

Case No.:  34-2020-00286915-CU-BC-GDS 
[Assigned to Hon. David De Alba, Dept. 41] 
 
[PROPOSED] ORDER OF FINAL 
APPROVAL AND JUDGMENT 
 
 
Date:  
Time:  
Dept.: 37 
Judge: Hon. Kevin Culhane 
 
[Complaint Filed:  10/9/2020] 
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This matter came before the Court for hearing on         , 2021 pursuant to the Preliminary 

Approval Order of this Court, dated           , 2021, on the application of the Parties for approval 

of the settlement set forth in the Settlement Agreement and General Release (the “Settlement 

Agreement”).  Due and adequate Notice having been given to the Class as required by the 

Preliminary Approval Order, and the court having considered all papers filed and proceedings 

had herein and otherwise being fully informed of the premises and good cause appearing 

therefore, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that: 

1. This Judgment incorporates by reference the definitions in the Settlement 

Agreement, and all capitalized terms herein shall have the same meaning as set forth in the 

Settlement Agreement. 

2. This Court has jurisdiction over the subject matter of the Action and over all 

Parties to the Action, including all Class Members. 

3. The Court finds that the Settlement Agreement resolves the claims asserted by 

the Class.   

Class Definition 

4. The Class consists of All California retailers of alcoholic beverages who either 

(1) paid a Carrying Charge to Markstein at any time during the period beginning October 9, 

2016 through the Execution Date (“Class Period”), or (2) were assessed a Carrying Charge 

that was not paid, or  (3) are parties to a contract with Markstein that provides for a Carrying 

Charge. 

Approval of the Settlement 

5. The Court hereby approves the Settlement set forth in the Settlement 

Agreement and finds that said Settlement is, in all respects, fair, reasonable, and adequate to 

the Class, and the Parties are hereby directed to perform its terms.  Representative Plaintiff and 

Defendant are directed to consummate the Settlement in accordance with the terms and 

provisions of the Settlement Agreement. 

6. The claims in the Action are hereby dismissed with prejudice, and the 

Representative Plaintiff and each of the Class Members, at the Final Effective Settlement Date, 
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shall be deemed to have, and by operation of the Judgment shall have, fully, finally, and 

forever released, relinquished, and discharged all Class Claims as set forth in the Settlement 

Agreement; provided, however, that the Release shall not include the right to, or any claim or 

action brought to, enforce the Settlement Agreement or any Claim for breach of the Settlement 

Agreement. 

7. At the Final Effective Settlement Date, the Representative Plaintiff and all 

Class Members are hereby forever barred and enjoined from prosecuting the released Class 

Claims.  Each of the persons and entities released in the Settlement Agreement by the 

Representative Plaintiff and the Class Members are hereby deemed to have, and by operation 

of this Judgment shall have, been fully, finally, and forever released, relinquished, and 

discharged as set forth in the Settlement Agreement; provided, however, that the foregoing 

Releases shall not include a release or waiver by any Party of the right to assert any claim or 

bring any action to enforce the Settlement Agreement or any claim for breach of the 

Settlement Agreement.  The Court hereby permanently enjoins any and all Class Members 

who have not opted out of the Class from asserting or litigating any of the Released Class 

Claims which were the subject of the release provisions of the Settlement Agreement.  

8. The Notice of Settlement given to the Class Members, including the individual 

notice to all Class Members who could be identified through reasonable effort, is the best 

notice practicable under the circumstances to all persons entitled to such Notice, and said 

Notice fully satisfies the requirements of § 382 of the California Code of Civil Procedure, 

California Rules of Court, Rule 3.766, and the requirements of due process.  A full opportunity 

was offered to any and all Class Members to object to the proposed Settlement and to 

participate in the Fairness Hearing thereon.  Based upon the foregoing, including the number 

of Class Members who opted out of the Settlement, objected to the Settlement, and appeared at 

the Fairness Hearing, and good cause appearing based upon the record before the Court, it is 

hereby determined that all members of the Class are bound by this Final Order and Judgment. 
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General Provisions 

9. Neither the Settlement Agreement, nor any act performed or document 

executed pursuant to or in furtherance of the Settlement Agreement: (i) is or may be deemed to 

be or may be used as an admission of, or evidence of, the validity or lack thereof of any Class 

Claim, or of any wrongdoing or liability of any Party or her/his/its counsel; and/or (ii) is or 

may be deemed to be or may be used as an admission of, or evidence of, any fault or omission 

of any of Party or released person or her/his/its counsel, including in any civil, criminal, or 

administrative proceeding in any court, administrative agency, or other tribunal.  Defendant or 

any other released person or entity or her/his/its counsel may file the Settlement Agreement 

and/or this Judgment in any action that may be brought against them to support a defense or 

counterclaim based on principles of res judicata, collateral estoppel, release, waiver, 

settlement, good faith settlement, judgment bar or reduction, or any theory of claim preclusion 

or issue preclusion or similar defense or counterclaim. 

10. The finality of this Final Order and Judgment shall not be affected, in any 

manner, by rulings that the Court may make on the Class Counsel’s application for an award 

of attorneys’ fees and reimbursement of expenses and/or for service awards to Representative  

Plaintiff. 

11. The Court hereby finds that the proposed method of payment of the Settlement 

Fund to Class Members is a fair and reasonable method to distribute the settlement proceeds 

among Members of the Class. 

12. Each Party shall bear its own attorneys’ fees and costs except as otherwise 

expressly stated in the Settlement Agreement.   

13. The Court reserves exclusive and continuing jurisdiction pursuant to California 

Code of Civil Procedure Section 664.6 and California Rule of Court 3.769(h), over the 

Representative Plaintiffs, the Class, and Defendant for the purpose of: 

(a) supervising the implementation, enforcement, construction, and interpretation 

of the Settlement Agreement, the Preliminary Approval Order, and the Final Order and 

Judgment; 
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(b) hearing and determining any application by Class Counsel for an award of 

attorneys’ fees, costs, expenses, and incentive payments to the Representative Plaintiffs; and 

(c) supervising the distribution of the Settlement Fund. 

 IT IS SO ORDERED. 

 

DATED:_________________ _____________________________________________ 
     Hon. Kevin Culhane 
     Superior Court Judge 
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PROOF OF SERVICE 
 
I, Ryan J. Sullivan, hereby declare as follows: 

 
 I am employed by Green & Noblin, P.C., 2200 Larkspur Landing Circle, Suite 101, 
Larkspur, CA  94939.  I am over the age of eighteen years and am not a party to this action.  
On September 30, 2021, I served the within document(s): 
 

SETTLEMENT AGREEMENT AND GENERAL RELEASE 
 

 by electronic transmission of a PDF attachment of the above listed document(s) via my 
e-mail address to the email address(es) set forth below on this date. 

 
 by placing the document(s) listed above for collection and mailing following the firm’s 

ordinary business practice in a sealed envelope with postage thereon fully prepaid for 
deposit in the United States mail at Larkspur, California addressed as set forth below. 

 
 by personally delivering the document(s) listed above to the person(s) at the address(es) 

set forth below. 
 

 by causing personal delivery by __________ of the document(s) listed above to the 
person(s) at the address(es) set forth below. 

 
 by depositing the document(s) listed above in a sealed envelope with delivery fees 

provided for a FedEx pick up box or office designated for overnight delivery, and 
addressed as set forth below. 

 
Michael W. Scarborough 

Helen Eckert 
SHEPPARD, MULLIN, RICHTER & HAMPTON LLP 

Four Embarcadero Center, 17th Floor 
San Francisco, California 94111-4109 

Telephone: 415.434.9100 
Facsimile: 415.434.3947 

E-mail: mscarborough@sheppardmullin.com 
heckert@sheppardmullin.com 

 
 I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct, executed on September 30, 2021, at Larkspur, California. 
 
 
      /s/ Ryan J. Sullivan   

           Ryan J. Sullivan 
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