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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
MICHELLE MARINO, DEBORAH
ESPARZA, MONICA RAEL, and CERA
HINKEY, on behalf of themselves and all
others similarly situated,
Plaintiffs,

CASE NO.:
1:16-cv-01122-VEC (OTW) (Lead)
Consolidated Member Case Nos.:
1:16-cv-03773-VEC (OTW)
1:16-cv-03677-VEC (OTW)
1:16-cv-05320-VEC (OTW)

v.
COACH, INC.,
Defendant.
PLAINTIFFS’ AMENDED UNOPPOSED MOTION FOR PRELIMINARY APPROVAL
OF CLASS ACTION SETTLEMENT, PRELIMINARY CERTIFICATION OF
SETTLEMENT CLASS, AND APPROVAL OF NOTICE PLAN
Plaintiffs Michelle Marino, Deborah Esparza, Monica Rael, and Cera Hinkey
(“Plaintiffs”), individually and on behalf of all others similarly situated, respectfully move the
Court for an Order preliminarily approving the proposed class action settlement (“Settlement”),
approving the Notice Plan, 1 and scheduling the final approval hearing as set forth in the Settlement
Agreement attached as Exhibit 1 to the Declaration of Charles D. Moore (“Moore Declaration”).
Specifically, Plaintiffs ask that the Court enter the proposed Order, thereby
1. Certifying the Settlement Class and appointing Plaintiffs as the class
representatives and their counsel as Class Counsel;
2. Preliminarily approving the Settlement Agreement;
3. Approving the Notice Plan;
4. Preliminarily certifying the Settlement Class for purposes of settlement only;
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Settlement Agreement (“Settlement” or “Agreement”).
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5. Appointing Angeion Group as Settlement Administrator and directing it to
commence the Notice Plan; and
6. Scheduling a Fairness Hearing to consider final approval of the Settlement.
In support of this Unopposed Motion, Plaintiffs rely on the attached Memorandum of Law, as well
as the Declarations of Charles D. Moore, Steven Weisbrot, Esq. of Angeion Group, LLC, Bradley
Breuer, and their supporting exhibits, and all documents filed therewith.
Dated: July 21, 2020

Respectfully submitted,

Charles D. Moore
Christopher J. Moreland
HALUNEN LAW
1650 IDS Center
80 South 8th Street
Minneapolis, Minnesota 55402
Tel: 612.605.4098
moore@halunenlaw.com
moreland@halunenlaw.com

Andrea Gold
TYCKO & ZAVAREEI LLP
1828 L. Street, N.W., Suite 1000
Washington, D.C. 20036
Tel: 202.973.0900
agold@tzlegal.com
Charles J. LaDuca, Esquire
Beatrice Yakubu, Esq.
CUNEO GILBERT & LADUCA, LLP
4725 Wisconsin Avenue, Suite 200
Washington, DC 20016
Telephone: 202 789 3960
charles@cuneolaw.com
byakubu@cuneolaw.com

Jeffrey M. Ostrow
KOPELOWITZ OSTROW FERGUSON
WEISELBERG GILBERT
One West Las Olas Boulevard., Suite 500
Fort Lauderdale, FL 33301
Tel: 954.525.4100
ostrow@kolawyers.com

Erica Mirabella
MIRABELLA LAW, LLC
erica@mirabellallc.com
132 Boylston Street, 5th Floor
Boston, MA 02116
Tel: 855.505.5342

Attorneys for Plaintiff Marino and the Proposed Class
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/s/David M. Cialkowski
David M. Cialkowski
June P. Hoidal
ZIMMERMAN REED LLP
1100 IDS Center
80 South 8th Street
Minneapolis, MN 55402
Tel: 612.341.0400
david.cialkowski@zimmreed.com
june.hoidal@zimmreed.com
Attorneys for Plaintiff Esparza and the Proposed Class
Todd D. Carpenter
CARLSON LYNCH SWEET
KILPELA & CARPENTER, LLP
402 West Broadway, 29th Floor
San Diego, CA 92101
Tel: 619.347.3517
tcarpenter@carlsonlynch.com
Attorneys for Plaintiff Rael and the Proposed Class
Richard D. Lambert
STONEBARGER LAW
75 Iron Point Circle, Ste. 145
Folsom, CA 95630
Tel: 916.235.7140
rlambert@stonebargerlaw.com
Attorneys for Plaintiff Hinkey and the Proposed Class
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Plaintiffs Michelle Marino, Deborah Esparza, Monica Rael, and Cera Hinkey
(“Plaintiffs”), individually and on behalf of all others similarly situated, respectfully submit this
Memorandum of Law in Support of Plaintiffs’ Amended Unopposed Motion for Preliminary
Approval of Class Action Settlement, Preliminary Certification of Settlement Class and Approval
of Notice Plan.1 The Court should grant Preliminary Approval because the Amended Settlement,
a copy of which is attached hereto as Exhibit 1 to the Declaration of Charles D. Moore (“Moore
Decl.”), provides substantial relief for the class defined in paragraph of 2.27 of the Agreement,
and the terms of the Settlement are well within the range of reasonableness and consistent with
applicable case law. Indeed, given the significant risks inherent with continued litigation of the
consolidated cases, the Settlement is an excellent result for the Settlement Class.
I.

INTRODUCTION
In the four consolidated cases (the “Action”), Plaintiffs allege that Defendant Coach, Inc.

(now known as Tapestry, Inc.) misrepresented regular or original prices and corresponding
phantom “savings” on certain products sold in Defendant’s Coach-branded outlet stores in the
United States. Plaintiffs further allege that Defendant’s use of the phrase “Manufacturer’s
Suggested Retail Price” (“MFSRP” or “MSRP”) to describe the price of its outlet goods created
the false impression that its outlet store merchandise was once sold in Defendant’s full-line retail
stores and was of the same quality and workmanship as merchandise sold in Defendant’s full-line
retail stores.
In consideration for Plaintiffs’ agreement to resolve all claims, Defendant has agreed to
pay $5,836,000 in Settlement benefits. This Settlement satisfies all Second Circuit criteria for

1

Unless otherwise indicated, all capitalized terms herein shall have the same meaning as those
defined in the Amended Settlement Agreement (“Settlement” or “Agreement”).
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settlement approval. Consequently, in the face of the risks discussed below, this Settlement
warrants Preliminary Approval.
II.

HISTORY OF THE LITIGATION
On December 23, 2015, Plaintiff Esparza, on behalf of herself and all others similarly

situated, filed a complaint against Defendant in the United States District Court for the Central
District of California. On May 16, 2016, the action was transferred to the United States District
Court for the Southern District of New York.
On February 10, 2016, Plaintiff Rael, on behalf of herself and all others similarly situated,
filed a class action complaint against Defendant in the United States District Court for the Southern
District of California. On May 16, 2016, the action was transferred to the United States District
Court for the Southern District of New York.
On February 12, 2016, Plaintiff Marino, on behalf of herself and all others similarly
situated, filed a class action complaint against Defendant in the United States District Court for
the Southern District of New York.
On April 13, 2016, Plaintiff Hinkey, on behalf of herself and all others similarly situated,
filed a class action complaint against Defendant in the Superior Court of California, County of
Sacramento. On June 16, 2016, the action was removed to the United States District Court for the
Eastern District of California. On June 23, 2016, the action was transferred to the United States
District Court for the Southern District of New York.
On August 8, 2016, the Court ordered that the Marino, Esparza, Rael and Hinkey actions
be consolidated for all purposes, and ordered Plaintiffs to file a consolidated amended complaint.
(ECF No. 34.) On October 7, 2016, Plaintiffs, on behalf of themselves and all others similarly

2
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situated, filed a Consolidated Class Action Complaint (“Complaint”) against Defendant in the
United States District Court for the Southern District of New York. (ECF No. 35.)
Defendant filed a Motion to Dismiss the Action on November 22, 2016. (ECF No. 40.) On
August 28, 2017, the Court granted Defendant’s Motion to Dismiss Plaintiffs’ claim in part. (ECF
No. 65.)
On September 18, 2017, Plaintiffs filed an Amended Consolidated Class Action
Complaint. (ECF No. 69.) Plaintiffs asserted claims on behalf of a nationwide class, California
class, and multistate class, and asserted claims for unjust enrichment, violations of California’s
Unfair Competition Law (California Business & Professions Code §17200 et seq.), Consumer
Legal Remedies Act (California Civil Code §1750 et seq.), False Advertising Law (California
Business & Professions Code §17500 et seq.), New Hampshire’s Consumer Protection Act (New
Hampshire Revised Statue § 358-A:1 et seq.), New York common law fraud, breach of express
warranty, and alleged violations of the consumer protection laws of various states.
On October 23, 2017, Defendant filed a Motion and supporting Memorandum of Law to
Dismiss the First Amended Complaint. (ECF No. 74 and 75.) Plaintiffs filed their Memorandum
of Law in Opposition on November 22, 2017 (ECF No. 76) and Defendant filed its Reply
Memorandum of Law on December 13, 2017. (ECF No. 77.)
On June 28, 2018, the Court entered an Order Referring Case to a Magistrate Judge (ECF
No. 88) and on October 3, 2018, the Honorable Magistrate Judge Wang entered an order requiring
an in-person Settlement Conference. (ECF No. 98.)
On December 18, 2018, the Parties attended a full-day in-person mediation session before
Judge Wang. Prior to the session, the Parties had prepared confidential submissions for the Court’s
consideration.

3

Case 1:16-cv-01122-VEC Document 134-1 Filed 07/21/20 Page 11 of 44

Although the Parties were unable to reach a resolution of Plaintiffs’ claims during the inperson mediation, arm’s-length settlement discussions continued for more than ten months, during
which the Parties exchanged a number of proposals and counterproposals, seeking to resolve the
litigation. On November 4, 2019, the Parties finally agreed upon all settlement terms and
memorialized their agreement in the first Settlement Agreement.
On November 8, 2019, Class Counsel filed a Motion seeking Preliminary Approval of the
first Settlement Agreement, along with the supporting documents. (ECF No. 122.)
On May 29, 2020, the Court entered an Order for the parties to file a joint letter addressing
a number of questions regarding the proposed settlement and supporting documents. (ECF No.
123.) Included amongst the questions was clarification on a potential discrepancy in the class
definition set forth in the first Settlement Agreement, memorandum in support of the motion, and
proposed order, and the definition in the long-form notice. (Id.)
The Parties determined the best course was to amend all documents to reflect the definition
set forth in the long-form notice. On July 7, 2020, the Parties submitted a Joint Letter in response
to the Court’s Order, addressing the issues raised, and stating the intent to file an Amended
Settlement Agreement, memorandum of law in support of the amended settlement Motion, and
amended Proposed Order. (ECF No. 130.) The parties memorialized the amended agreement in
the Amended Settlement Agreement. (See Moore Decl., Ex. A.)
The Parties have increased the notice budget by $71,0002—increasing the internet banner
notice tenfold from 2,367,143 impressions to 22,114,428 impressions—to reach the Target
Audience, as described more fully in the July 7, 2020 Weisbrot Declaration. (“Weisbrot Decl. II”).
The Parties have also added $90,000 in vouchers to the Settlement Fund to account for the increase

2

See Agreement § 4.1.
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in potential claims. Agreement § 4.1(b)(ii).
III.

CLASS COUNSEL’S INVESTIGATION
Class Counsel expended significant resources researching and developing the legal claims

at issue.

See Moore Decl. ¶¶ 19-20. Class Counsel conducted an extensive and thorough

examination, investigation, and evaluation of the relevant law, facts, and allegations to assess the
merits of the claims, potential claims, and potential defenses asserted in this Action. See id.
As part of that investigation, Class Counsel obtained documents and other information
from Defendant through confidential, informal discovery, including information concerning sales,
pricing, profit-and-loss information for the Merchandise. Id.
Thereafter, Class Counsel spent a significant amount of time analyzing data to determine
the appropriate measure of alleged damages. Id. at. ¶ 20. Prior to mediation and settlement, Class
Counsel used this data to analyze the range of alleged damages at issue, comparing what was
charged to class members against what allegedly should have been charged. Id.
IV.

THE TERMS OF THE SETTLEMENT
The Settlement’s terms are detailed in the Agreement, a summary of which is outlined

hereinbelow.
A. The Settlement Class
The Settlement Class is an opt-out class under Rule 23(b)(3) of the Federal Rule of Civil
Procedure. The Settlement Class is defined as:
“Settlement Class” or “Settlement Class Member” means all persons who, during
the Class Period, purchased one or more items from COACH’s Coach-branded
outlet stores in the United States offered at a discount from a “MFSRP” and which
contained a MFSRP on the tag. Excluded from the Settlement class are: (a) the
directors, officers, employees and attorneys of COACH., its parents and
subsidiaries, and any other entity in which COACH has a controlling interest; (b)
governmental entities; (c) the Court, the Court’s immediate family, and Court staff;
and (d) any person that timely and properly excludes himself or herself from the
Settlement Class in accordance with the procedures approved by the Court.
5
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Agreement § 2.27.
B. Relief for the Benefit of the Settlement Class
The Settlement Agreement provides for monetary and injunctive relief.
1. Monetary Relief
The Settlement Agreement provides that Defendant will establish a Settlement Fund in the
amount of $4,661,000 for: (1) cash payments or Vouchers to be distributed to Settlement Class
Members who submit timely, valid, and approved Claims; (2) costs and expenses incurred by the
Settlement Administrator in disseminating notice to the Settlement Class and administering the
Settlement, including processing the claims of the Settlement Class; and (3) any necessary taxes
and tax expenses. Agreement § 4.1.
In order to make a claim, Settlement Class Members must timely submit a valid Claim
Form, which must contain the Settlement Class Member’s legal first and last name and email
address or mailing address, and an attestation of purchase(s) or proof of purchase. Agreement §
4.2(c)-(d). Claim Forms that do not meet the requirements set forth in the Settlement Agreement
and in the Claim Form instructions may be rejected, with the Settlement Administrator determining
a Claim Form’s validity. Agreement § 4.2(c).
Settlement Class Members will be entitled to payments dependent on whether they submit
proof of purchase of the Merchandise, and the total value of the Merchandise purchased during the
Class Period. Agreement § 4.2(d). Claimants who submit proof of purchase totaling $150 or more
may elect either two Vouchers, with a maximum value of $20.00 on each Voucher, or may be able
to request $10.00 cash. Agreement § 4.2(e). Claimants who do not submit proof of purchase or
submit a proof of purchase of totaling less than $150 more may elect either one Voucher, with a
maximum value of $20.00, or may be able to request $5.00 cash. Agreement § 4.2(e).

6

Case 1:16-cv-01122-VEC Document 134-1 Filed 07/21/20 Page 14 of 44

If any Cash Funds or Additional Vouchers remain in the Settlement Fund after the payment
of all valid Claims, Notice and Administration costs, and any other claims, costs, or fees specified
by the Settlement Agreement, these Cash Funds and Additional Vouchers shall be used to increase
eligible Settlement Class Members’ payments on a pro rata basis. Agreement § 4.5(b). In the
event that the Settlement Fund is insufficient to make the Initial Claim Amount payments to each
valid Claimant after the payment of all valid Claims, Notice and Administration costs, and any
other claims, costs, or fees specified by the Settlement Agreement, the Voucher amount due to
each valid Claimant shall be proportionally reduced on a pro rata basis. Agreement § 4.5(c).
If there is still excess cash remaining in the Settlement Fund following the above process,
including any checks that were not cashed, upon motion by Plaintiffs and upon approval by the
Court, the Parties will jointly select a cy pres recipient and move the Court to have such cash from
uncashed checks paid to the cy pres recipient. Agreement § 4.5. Under no circumstances shall any
cash remaining in the Settlement Fund revert or otherwise be returned to Defendant. See id.
2. Injunctive Relief
The Settlement Agreement also requires Defendant to provide certain injunctive relief.
Agreement § 4.6. Specifically, Defendant will train its relevant Coach-branded outlet employees
to facilitate compliance with state and federal price comparison laws. Agreement § 4.6. This
training will take place a minimum of one time per year for three years. Id.
C. Incentive Awards and Attorneys’ Fees and Expenses
The Settlement Agreement provides that Plaintiffs will petition the Court for an Incentive
Award of $2,000 for each Class Representative to compensate them for their actions in
representing the Settlement Class. Agreement § 8.4. Defendant has also agreed to pay Attorneys’
Fees and Expenses to Class Counsel, if approved by the Court, so long as those fees and expenses

7
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do not exceed $1,175,000.00. Agreement § 8.1. Any amount of Attorneys’ Fees approved by the
Court and payable by the Defendant shall be separate and apart from Defendant’s contributions to
the Settlement Fund. Agreement id.
D. Settlement Notice
Pursuant to the Agreement, the Parties request that the Court appoint Angeion Group
(“Angeion”) as the Settlement Administrator to administer the Notice Program and the claims
process. Agreement § 5.1. The Parties ultimately selected Angeion based on its experience as one
of the nation’s leading administration firms and its familiarity with administering several other
similar consumer class actions.
The Notice Plan provides that the Settlement Administrator will use an Email Notice,
Publication Notice, and Long-Form Notice to disseminate notice of the Settlement Agreement to
the Settlement Class Members through a variety of means discussed infra. Agreement § 5.1(b);
Settlement Agreement, Exs. B, D. The Long-Form Notice is designed to provide notice of the full
terms of the Settlement Agreement. It provides, among other things,
● A description of the claims, issues and defenses in the Action;
● How to tell if a consumer is a member of the proposed Settlement Class;
● A description of the proposed settlement and the relief offered;
● A list of the options presented to the members of the proposed class, i.e. applying for
settlement benefits, objecting to the settlement, opting out of the settlement or doing
nothing, as well as the right to appear at the Fairness Hearing through an attorney or
otherwise;
● A description of the release of claims being sought by Defendant as part of the
settlement;
● The time and date of the final approval hearing; and
● The binding effect of a class judgment on Settlement Class Members under Rule
23(c)(3).

8
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See Agreement, Ex. B.
The Parties developed a robust notice program with the assistance of Angeion that includes:
(1) direct email notice to all Class Members with valid emails within Defendant’s CRM
database, as well as those for whom Angeion is able to determine email addresses based
on reverse lookup
As of June 20, 2020, there are approximately 20,750,000 customers with valid email
addresses in a master customer database maintained by Defendant (“CRM database”). Weisbrot
Decl. II, ¶ 4. Defendant believes that all were obtained directly from its customers, and that all are
accurate and up-to-date. Joint Letter filed July 7, 2020 (ECF No. 130), § 2. Additionally, there are
approximately 4,950,000 customers in the CRM database who have email addresses that
Defendant has determined likely are not valid. Id. For those customers, Angeion will use the data
points available in the CRM database (e.g. name, mailing address and/or phone number) to conduct
reverse lookup searches using two different data partners. See Declaration of Steven Weisbrot,
Esq. of Angeion Group, LLC, ECF No. 122-9 (filed Nov. 8, 2019) (“Weisbrot Decl. I”), ¶¶ 1315.Angeion will check the validity of these data points against commercially available first- and
third-party data providers’ records. Weisbrot Decl. II, ¶¶ 4-6. Angeion believes this process will
generate current email addresses for 90-95.5% of the individuals for whom working email
addresses are not currently available in the CRM database. Weisbrot Decl. II, ¶ 6.
Angeion will send direct notice via email to all customers for whom valid email addresses
are obtained either from the CRM database or via the reverse lookup process explained above.
Weisbrot Decl. I, ¶¶ 16-19. The Short Form Notice attached to the Settlement Agreement will
serve as the outline for the email content. The email will direct recipients to the Settlement
Website, which will display the Long Form Notice, which is also attached to the Settlement
Agreement. At present, these emails will not contain “read receipts,” because use of read receipts
increases the chance of an email being flagged as “spam” and thus often results in diminished
9
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deliverability and readability of the emails. Weisbrot Decl. II, ¶¶ 7-8. However, Angeion will
employ other best practices to increase deliverability and readability of the email notice program,
including using links instead of attached documents, and waiting 24-72 hours to resend
undeliverable emails known as “soft-bounces.” Weisbrot Decl. II, ¶¶ 9-11.
(2) a sophisticated and comprehensive web-based notice using paid banner ads on websites
targeted based on Defendant’s consumers’ demographics
To augment the direct notice campaign, as well as reach those individuals without data
points in the CRM database, Angeion will conduct a web-based paid banner ad program. The
banner campaign will run for 4 weeks, with 22,114,428 impressions spread between websites and
Facebook. Weisbrot Decl. II, ¶ 18. This internet notice program, by itself, is designed to reach
70.02 % of all Coach shoppers. Declaration of Steven Weisbrot, Esq., July 21, 2020 (“Weisbrot
Decl. III”), ¶ 6. The Court asked Plaintiffs to address how this would be done, and Mr. Weisbrot
provides answers in his July 21, 2020, declaration. Mr. Weisbrot will also be available to appear
before the Court during a preliminary approval hearing to answer any additional questions the
Court may have about the notice and administration of the settlement. To reach the Target
Audience, the Settlement Administrator will use the leading, valid, reliable, and effective
consumer research tools (known as “GfK MRI” and “The Survey of the American Consumer®,”
accredited by the Media Ratings Counsel) to identify Coach shoppers by measuring media usage,
demographics, psychographics, and consumer behavior. Id. ¶¶ 7-8. These tools reveal significant
amount of specific Coach shopper demographic and psychographic data. Id. ¶ 9. The Settlement
Administrator will then feed this data into comScore, the leading online audience measurement
tool, which determines where best to target Coach shoppers by combining users’ actual online
behaviors with detailed information about their lifestyles, interests, and buying habits, both online
and offline, thereby driving the website selection process for the banner ads proposed here. Id. ¶

10
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10. Again, 70.02% of the Target Audience will see the digital banner ads concerning the settlement
and average of 3.9 times, and this 70% does not include the robust direct-email notice process or
the other proposed methods of notice, including newspaper and dedicated website publication. Id.
¶ 12. “A publication notice that reaches 70% of class members is one that reaches a ‘high
percentage’ and is within the ‘norm.’” Id. (quoting Barbara J. Rothstein & Thomas E. Willging,
Federal Judicial Center, “Managing Class Action Litigation: A Pocket Guide for Judges,” p. 27
(3d ed. 2010).
As discussed more fully in the Weisbrot Dec. III (¶¶ 13-16), the ads generated by the
internet banner ad program will not (and cannot) appear on the Coach mainline or outlet website
because, among other things, Coach’s websites do not permit third-party advertisements, as they
do not want to cheapen their brand, create competition against themselves, or otherwise confuse
or distract their core audience. Weisbrot Decl. III ¶ 13. Instead, Angeion will use sophisticated
targeting capabilities designed to ensure that there is overlap between the visitors to Coach’s
websites and the potential Settlement Class Members who see the Internet banner advertisements.
Specifically, among other targeting layers, Angeion will use a technology known as “search
targeting” that will identify potential Settlement Class Members based on specific keyword
searches related to Coach that they enter into search engines while surfing the internet. Weisbrot
Decl. III ¶ 14. Potential Settlement Class Members identified in this manner will then be targeted
with the Internet banner advertisements. Id. As a result of this and other targeting technologies
Angeion will employ, Angeion anticipates that the majority of Coach website visitors will see the
Internet banner ads. Weisbrot Decl., ¶ 16.
(3) a quarter-page ad in in USA Today (National Edition), running once, and an additional
quarter-page ad in USA Today (California Regional Edition), running once a week for four
consecutive weeks
In addition to the direct notice plan and internet banner ad campaigns, Angeion will run a
11
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1/4 page black and white insert once in a weekday edition of the National edition of USA Today.
Weisbrot Decl. I, ¶ 23; Weisbrot Decl. II, ¶ 23. The Short Form Notice, which is attached to the
Settlement Agreement, will be used for the newspaper publication notice. Further, for four
consecutive weeks, Angeion will run 1/4 page black and white inserts in the California Regional
Edition of USA Today. Weisbrot Decl. II, ¶ 23. These print advertisements will reach individuals
who neither utilize email nor the internet as their primary source of news, as well as meet the
requirements of California Government Code 6064. Id.
(4) a dedicated Settlement Website through which Settlement Class Members can obtain
more detailed information about the Settlement and access case documents
Angeion will develop a user-friendly case specific website, where Settlement Class
Members will be able to submit their claim online, making claim submission as simple as possible.
The Settlement Website will post Settlement-related and case-related documents such as the
Agreement, the Summary Notice, the Long-Form Notice and the Preliminary Approval Order.
Weisbrot Decl. I, ¶ 25; Agreement § 2.30. The Settlement Website will also include a “Contact
Us” page whereby members of the Settlement Class can send an email with any additional
questions to a dedicated email. See Weisbrot Decl. I, ¶ 25. The Settlement Website will be
activated by the date of the first publication of the Summary Settlement Notice or Class Notice,
whichever is earlier, and shall remain active until 120 calendar days after the Court enters the
Order and Final Judgment. See § 2.30.
(5) a toll-free telephone helpline through which Settlement Class Members can obtain
additional information about the Settlement and request the class notice and a Claim Form.
Finally, the Settlement Administrator will provide a toll-free hotline devoted to the
Action to further apprise members of the Settlement Class of their rights and options. See Weisbrot
Decl. I, ¶ 26. The toll-free hotline will utilize an interactive voice response system to provide
responses to frequently asked questions and provide valuable information regarding the
12
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Settlement, and will be accessible 24 hours a day, 7 days a week. See id.
E. Processing of Claims and Method of Distributing Relief
Angeion has set forth the details of its method for processing claims and distributing relief
in Weisbrot Declaration I. See id., ¶¶ 27-30. Once all valid claims have been tallied, Angeion will
cause all electronic and hard copy Claim Forms to be processed, reviewed and de-duplicated prior
to preparing the finalized Distribution List. See Weisbrot Decl. I, ¶¶ 27-29. Once the finalized
Distribution List has been prepared, Angeion will issue electronic payments and vouchers to
Claimants at the email addresses that the Claimants provided during the claims process. See id.,
¶¶ 29-30.
[INTENTIONALLY LEFT BLANK]
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F. Proposed Schedule
Event
Motion for Final Approval
Motion for Attorneys’ Fees,
Costs, and Expenses
Opt-Out Deadline
Objection Deadline
Deadline to File Notice of
Appearance at Final
Approval Hearing
Settlement Administrator to
File Declaration of Notice
Plan
Class Counsel and Defense
Counsel File Reply to Any
Objections
Final Approval Hearing

V.

Calendar Days Before
Final Approval Hearing
[44 days before the Final
Approval Hearing]
[44 days before the Final
Approval Hearing]
[30 days before the Final
Approval Hearing]
[30 days before the Final
Approval Hearing]
[15 days before the Final
Approval Hearing]
[10 days before the Final
Approval Hearing]
[7 days before the Final
Approval Hearing]
[TBD by the Court)]

ARGUMENT
A. The Court Should Preliminarily Approve the Settlement Agreement
Class Counsel have worked steadfastly to reach a fair, reasonable, and adequate settlement.

Plaintiffs and their counsel believe their claims are strong and are optimistic about obtaining class
certification and succeeding on the merits. However, significant expense and risk attend the
continued prosecution of the claims through trial and any appeals. In negotiating and evaluating
the settlement, Plaintiffs and Class Counsel have taken these costs and uncertainties into account,
as well as the risks and delays inherent in complex class action litigation. Additionally, in the
process of investigating and litigating the Action, Class Counsel conducted significant research on
the consumer protection statutes at issue, as well as the overall legal landscape, to determine the
likelihood of success and reasonable parameters under which courts have approved settlements in
14
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comparable cases. In light of the foregoing, Class Counsel believe the present settlement provides
significant relief to the Settlement Class Members and is fair, reasonable, adequate, and in the best
interests of the Settlement Class.
B. Legal Standard
Under Rule 23(e)(2) of the Federal Rules of Civil Procedure, as amended in December
2018, a court may approve a class action settlement “only on finding that [the settlement
agreement] is fair, reasonable, and adequate” after considering whether:
(A) the class representatives and class counsel have adequately represented the class;
(B) the proposal was negotiated at arm’s length;
(C) the relief provided for the class is adequate, taking into account:
(i) the costs, risks, and delay of trial and appeal;
(ii) the effectiveness of any proposed method of distributing relief to the class,
including the method of processing class-member claims;
(iii) the terms of any proposed award of attorney’s fees, including timing of
payment; and
(iv) any agreement required to be identified under Rule 23(e)(3); and
(D) the proposal treats class members equitably relative to each other.
Fed. R. Civ. P. 23(e)(2).
The Second Circuit has also articulated its own “fair, reasonable, and adequate” standard,
discussed infra, that effectively requires parties to show that a settlement agreement is both
procedurally and substantively fair. Charron v. Wiener, 731 F.3d 241, 247 (2d Cir. 2013).
This Circuit has recognized a “strong judicial policy in favor of settlements, particularly in
the class action context.” McReynolds v. Richards-Cantave, 588 F.3d 790, 803 (2d Cir. 2009)
(quotations omitted). “The compromise of complex litigation is encouraged by the courts and
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favored by public policy.” Springer v. Code Rebel Corp., No. 16-cv-3492 (AJN), 2018 U.S. Dist.
LEXIS 61155, at *7 (S.D.N.Y. Apr. 10, 2018) (quoting Wal-Mart Stores, Inc. v. Visa U.S.A. Inc.,
396 F.3d 96, 117 (2d Cir. 2005) (“Visa”)); see also Hadel v. Gaucho, LLC, No. 15 Civ. 3706, 2016
U.S. Dist. LEXIS 33085, at *4 (S.D.N.Y. Mar. 14, 2016) (“Courts encourage early settlement of
class actions, when warranted, because early settlement allows class members to recover without
unnecessary delay and allows the judicial system to focus resources elsewhere.”). A “presumption
of fairness, adequacy, and reasonableness may attach to a class settlement reached in arm’s-length
negotiations between experienced, capable counsel after meaningful discovery.” Visa at 116
(quoting Manual for Complex Litigation (Third) § 30.42 (1995)).
“Preliminary approval is the first step in the settlement of a class action whereby the court
must preliminarily determine whether notice of the proposed settlement . . . should be given to
class members in such a manner as the court directs, and an evidentiary hearing scheduled to
determine the fairness and adequacy of settlement.” Manley v. Midan Rest. Inc., 14 Civ. 1693,
2016 U.S. Dist. LEXIS 43571, at *21 (S.D.N.Y. Mar. 30, 2016) (internal quotations omitted).
C. The Proposed Settlement Meets the Requirements of Rule 23(e)(2)
Recent amendments to Rule 23(e)(2) set forth specific criteria that the Court must consider
in determining whether a proposed settlement is fair, reasonable and adequate. The proposed
Settlement here satisfies each of the Rule’s requirements.
1. The Class Representatives and Class Counsel Have Adequately
Represented the Class
Plaintiffs and Class Counsel have more than adequately represented the interest of the
Settlement Class in this case. Plaintiffs were involved in litigating this action, including by
reviewing the complaints and other case documents and through extensive communications with
Class Counsel regarding the status of the case, and attending the settlement conference with the

16

Case 1:16-cv-01122-VEC Document 134-1 Filed 07/21/20 Page 24 of 44

Court.

See Moore Decl., ¶ 30.

Through Plaintiffs’ work they were able to fulfill their

responsibility of advancing and protecting the interests of the Class and evaluating the proposed
Settlement to determine that it was in the best interests of the Settlement Class.
Class Counsel has also more than adequately represented the Settlement Class. As detailed
herein, Class Counsel performed an extensive investigation into the claims at issue; participated
in a settlement conference with the Honorable Ona T. Wang, conducted discovery into the bases
of the potential settlement, and conducted vigorous negotiations for more than nine months. Class
Counsel have relied on their significant experience in litigating and resolving class actions,
including consumer class actions relating to deceptive reference pricing cases,3 in order to reach a
Settlement that Class Counsel believes is an excellent result for the Settlement Class. This
determination was buttressed by information Defendant provided to Plaintiffs as part of settlement
negotiations. This Settlement is also comparable to other, similar settlements that have been
litigated by Class Counsel and approved by courts in this Circuit, including See Gattinella v.
Michael Kors (USA), Inc., No. 1:14-cv-05731 (S.D.N.Y.); Morrow v. Ann Inc., Case No. 1:16-cv03340-JPO (S.D.N.Y.); Rapoport-Hecht v. Seventh Generation, Inc., No. 7:14-cv-09087-KMK
(S.D.N.Y.) (consumer fraud class action involving products mislabeling resulting in settlement
fund and changes to product marketing); Mayhew v. KAS Direct, LLC, 7:16-cv-06981-VB
(S.D.N.Y.) (consumer fraud class action involving misrepresentations resulting in settlement fund
of $2,215,000, and changes to product marketing); Vincent v. People Against Dirty, PBC., Case
No. 7:16-cv-06936 (S.D.N.Y.) (consumer fraud class action involving misrepresentations resulting
in settlement fund and changes to product marketing). For these reasons, Plaintiffs and Class
Counsel have adequately represented the Settlement Class.

3

See Moore Decl., Ex. 2-6 [Firm Resumes].
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2. The Settlement was Negotiated at Arm’s Length
There is a “presumption of fairness, reasonableness, and adequacy as to the settlement
where ‘a class settlement is reached in arm’s-length negotiations between experienced, capable
counsel after meaningful discovery.’” McReynolds, 588 F.3d at 803 (quoting Visa, 396 F.3d at
116) (internal brackets omitted). The Settlement here was negotiated at arm’s length over ten
months of negotiations spanning numerous phone calls, correspondence, and, an in-person full day
settlement conference with the Court. See Moore Decl., ¶ 15; see also Elkind v. Revlon Consumer
Prods. Corp., No. CV 14-2484 (JS) (AKT), 2017 U.S. Dist. LEXIS 24512, at *48 (E.D.N.Y. Feb.
17, 2017) (“participation by a neutral third party supports a finding that the agreement is noncollusive.”). Plaintiffs also sought and obtained information regarding the scope of the Class
Members’ claims and damages. See Moore Decl., ¶ 19. Finally, the overarching terms of the
Settlement were resolved prior to the discussion of any attorneys’ fees, see id., ¶ 21, and the
Settlement ultimately provides that Class Counsel may apply for an award of $1,175,000 in
attorneys’ fees and expenses, separate from the Settlement Fund. See § 8.1.
3. The Monetary and Injunctive Relief Provided for the Settlement Class
is Adequate
The Settlement provides significant and adequate relief for members of the Settlement
Class. The 2018 Committee Notes state that this requirement, and the requirement under Fed. R.
Civ. P. 23(e)(2)(D) that any settlement treats class members equitably relative to each other,
focus on what might be called a “substantive” review of the terms of the proposed
settlement. The relief that the settlement is expected to provide to class members
is a central concern. Measuring the proposed relief may require evaluation of any
proposed claims process; directing that the parties report back to the court about
actual claims experience may be important.
Fed. R. Civ. P. 23(e)(2)(C) and (D) advisory committee’s note to 2018 amendment. Rule
23(e)(2)(C) identifies the following factors to be considered in assessing whether the class relief
18
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is adequate:
(i) the costs, risks, and delay of trial and appeal;
(ii) the effectiveness of any proposed method of distributing relief to the class, including
the method of processing class-member claims;
(iii) the terms of any proposed award of attorney’s fees, including timing of payment; and
(iv) any agreement required to be identified under Rule 23(e)(3).
Id. As an initial, overarching consideration, the Settlement provides significant and meaningful
relief to the Settlement Class. With respect to monetary relief, Claimants who submit proof of
purchase totaling $150 or more may elect either two Vouchers, with a maximum value of $20.00
on each Voucher, or an opportunity to receive $10.00 cash. See § 4.2(e). Claimants who do not
submit proof of purchase for any amount or submit proof of purchase of totaling less than $150
more may elect either one Voucher, with a maximum value of $20.00, or an opportunity to receive
$5.00 cash. See § 4.2(e). This is a substantial payment where at least 50 items of Merchandise
are sold at a final price (including sales tax, if applicable) of $20.00 or less prior to applying the
Voucher(s). See Ex. D. If there is a Residual Fund following full payment to Claimants of their
base amounts, Claimants’ relief is to be increased on a pro rata basis. See § 4.5(b). And when a
settlement “assures immediate payment of substantial amounts to class members, even if it means
sacrificing speculative payment of a hypothetically larger amount years down the road, settlement
is reasonable under this factor.” Morangelli v. Roto-Rooter Servs. Co., No. 1:10-CV-00876
(BMC), 2014 U.S. Dist. LEXIS 7414, at *22 (E.D.N.Y. Jan. 6, 2014) (internal quotation omitted).
The Settlement Class and the public will also benefit from the injunctive relief secured by
the Settlement Agreement, including Defendant’s training of its relevant outlet employees on the
state and federal price comparison laws. See § 4.6. The gravamen of the Action is that Defendant
is deceiving consumers in marketing and labeling its Merchandise as deceptive “MFSRP.” It is the
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intent of the Parties that this training will eliminate any alleged confusion with respect to the
pricing employed by the Defendant. See Rubenstein v. The Gap, Inc., 14 Cal. App. 5th 870, 877
(Cal. Ct. App. 2017) (“a consumer for whom the retail history of factory store items is material
can ask Gap employees about this”).
a. The costs, risks, and delay of trial and appeal weigh in favor of
preliminary approval
The relief to the Settlement Class is also more than adequate in light of the costs, risks and
time required to litigate this action through trial and appeal. “Litigation inherently involves risks.”
Willix v. Healthfirst, Inc., No. 07 Civ. 1143, 2011 U.S. Dist. LEXIS 21102, at *11 (E.D.N.Y. Feb.
18, 2011) (citation omitted). “[I]f settlement has any purpose at all, it is to avoid a trial on the
merits because of the uncertainty of the outcome.” Banyai v. Mazur, No. 00 Civ. 9806, 2007 U.S.
Dist. LEXIS 22342, at *30 (S.D.N.Y. Mar. 27, 2007) (citation omitted); accord Zeltser v. Merrill
Lynch & Co., No. 13 Civ. 1531, 2014 U.S. Dist. LEXIS 135635, at *14 (S.D.N.Y. Sep. 23, 2014).
“The greater the ‘complexity, expense and likely duration of the litigation,’ the stronger the basis
for approving a settlement.” Meredith Corp. v. SESAC, LLC, 87 F. Supp. 3d 650, 663 (S.D.N.Y.
2015) (citations omitted). Consumer class action lawsuits by their very nature are complex,
expensive, and lengthy. See, e.g., Dupler v. Costco Wholesale Corp., 705 F. Supp. 2d 231, 239
(E.D.N.Y. 2010); see also Manley, 2016 U.S. Dist. LEXIS 43571, at *9 (“Most class actions are
inherently complex [.]”).
This Action is no different, where litigating the case to a successful judgment providing
classwide relief will require that Plaintiffs, inter alia, prevail in their motion for class certification
and ultimately obtain a class judgment following trial. This process, as with any class action
litigation, will be fraught with risks at every stage, and at the end of the day, while Plaintiffs believe
a reasonable consumer would find the “MFSRP” on the Merchandise’ labeling to be misleading,
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a jury might not agree. Litigation would also incur immense costs and expenses that ultimately
would likely be assessed against any recovery by the Class and may not result in any tangible
recovery for years, especially if any appeal (or appeals) are taken.
An additional challenge is the calculation of classwide damages, because attributing a price
premium to a single component of a label is a complicated and costly process. While Plaintiffs are
confident that they could establish the existence of such a premium to the Court’s satisfaction, this
proposed settlement eliminates that risk. Further, if Plaintiffs were successful in obtaining
certification of a litigation class, the certification would not be set in stone. See Gen. Tel. Co. of
the Southwest v. Falcon, 457 U.S. 147, 160 (1982) (“Even after a certification order is entered, the
judge remains free to modify it in the light of subsequent developments in the litigation.”); Long
v. HSBC USA Inc., 2015 U.S. Dist. LEXIS 122655, at *11 (S.D.N.Y. Sep. 11, 2015) (“A contested
motion for certification would likely require extensive discovery and briefing, and, if granted,
could potentially result in an interlocutory appeal pursuant to Fed.R.Civ.P. 23(f) or a motion to
decertify by defendants, requiring additional briefing.”). Given the risks, costs, and potential
delays inherent in litigating this class action to judgment, this factor weighs heavily in favor of
preliminary approval. See Babcock v. C. Tech Collections, Inc., No. 1:14-CV-3124 (MDG), 2017
U.S. Dist. LEXIS 44548, at *16 (E.D.N.Y. Mar. 27, 2017) (class settlement “eliminates the risk,
expense, and delay inherent in the litigation process.”) (citations omitted).
The Settlement Agreement’s injunctive relief component compares favorably to the relief
that Plaintiffs would seek—but that would not be guaranteed—were the case to proceed to trial
and beyond.
b. The effectiveness of any proposed method of distributing relief to the
Settlement Class and processing class-member claims weighs in
favor of preliminary approval
The Parties have retained a very experienced Settlement Administrator, Angeion, who is
21
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highly skilled in processing class claims and distributing the proceeds to claimants. As described,
the Settlement Agreement provides that Claimants will receive payments based on whether they
provide proof of purchase, the total value of their purchases, and the total number of claims
received. See supra, Section V.C.3. Claimants who provide proof of purchase over $150 in total
value may submit obtain more value from the settlement, while Claimants who do not provide
proof of purchase over $150 in total value are limited to lesser value from the settlement. See id.
As explained by the 2018 Committee Notes, a “claims processing method should deter or defeat
unjustified claims, but the court should be alert to whether the claims process is unduly
demanding.” Fed. R. Civ. P. 23(e)(2)(C) and (D) advisory committee’s note to 2018 amendment.
The proposed method of processing claims here strikes that delicate balance, and this factor weighs
in favor of preliminary approval.
c. The terms of the proposed award of attorney’s fees weigh in favor
of preliminary approval
The Settlement Agreement provides that Class Counsel may apply for an award of
attorneys’ fees and expenses not exceeding $1,175,000.00. See § 8.1. In the event that Plaintiffs
do in fact choose to seek attorney’s fees and expenses amounting to a full amount, which is 20%
of the Settlement Fund; well below the 33% “norm” for class litigation in this circuit. Khait v.
Whirlpool Corp., No. 06 Civ. 6381, 2010 WL 2025106, at *9 (E.D.N.Y. Jan. 20, 2010); see, e.g.,
Puglisi v. TD Bank, N.A., No. 13 Civ. 637 (GRB), 2015 U.S. Dist. LEXIS 100668, at *3-4
(E.D.N.Y. July 30, 2015) (awarding 33.3% of $9.9 million settlement fund); Rapoport-Hecht v.
Seventh Generation, Inc., No. 14-CV-9087 (KMK), 2017 U.S. Dist. LEXIS 219060, at *8-9
(S.D.N.Y. Apr. 28, 2017) (33.3% of $4.5 million settlement fund); Mayhew v. KAS Direct, LLC,
7:16-cv-06981-VB (S.D.N.Y.), ECF No. 149 (33.3% of $2,215,000 settlement fund); Maley v. Del
Global Techs. Corp., 186 F. Supp. 2d 358, 374 (S.D.N.Y. 2002) (33.3% of $11.5 million settlement
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fund). A quarter of the Settlement Fund is even more reasonable where, like here, the size of the
fund is relatively small. See Beckman v. KeyBank, N.A., 293 F.R.D. 467, 481 (S.D.N.Y. 2013)
(“[T]he percentage used in calculating any given fee award must follow a sliding-scale and must
bear an inverse relationship to the amount of the settlement” and 33% aware is not excessive
“because the requested amount is consistent with the norms of class litigation in this circuit”)
(internal quotations omitted); In re Gilat Satellite Networks, Ltd., No. 02 Civ. 1510, 2007 U.S.
Dist. LEXIS 68964, at *49, *52 n.41 (E.D.N.Y. Sept. 18, 2007) (approving fee of 30% of common
fund “[g]iven the modest size of the [$20 million] settlement”). As the maximum attorney’s fees
and expenses Plaintiffs may seek are below the typical awards in this Circuit, Settlement Class
Members do not have to pay to participate (i.e., this is not a discount “coupon” settlement), 100%
the settlement benefits will go to the Settlement Class and not revert to Defendant, and the fee and
expense request will be reviewed by the Court (and available for review by the Settlement Class),
this factor weighs in favor of preliminary approval.
d. Agreements required to be identified under Rule 23(e)(3)
Apart from the Settlement Agreement and other materials associated with the negotiation
of the Settlement (and disclosed herein), there are no additional agreements between the Parties or
with others made in connection with the Settlement. See Moore Decl., ¶ 31. Accordingly, this
factor weighs in favor of preliminary approval of the Settlement.
4. The Settlement Treats Class Members Equitably Relative to Each
Other
The 2018 Committee Notes explain that this factor “calls attention to a concern that may
apply to some class action settlements—inequitable treatment of some class members vis-a-vis
others. Matters of concern could include whether the apportionment of relief among class members
takes appropriate account of differences among their claims, and whether the scope of the release
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may affect class members in different ways that bear on the apportionment of relief.” Fed. R. Civ.
P. 23(e)(2)(C) and (D) advisory committee’s note to 2018 amendment.
None of the concerns raised by the 2018 Committee Notes are present here. Each member
of the Settlement Class is treated in the same manner with respect to the claims they are releasing
and their eligibility for an award, with the amount of the award dependent on whether or not the
Settlement Class member can provide proof of purchase or not, and the total value of their
purchases. See § 4.2(d). Under the Settlement all Claimants have the ability to obtain a voucher
or cash payment commensurate with the purchase price of their purchased Merchandise during the
Class Period if they are able to provide proof of their purchase, and a lesser, but still significant
payment for a limited number of purchases, if they cannot. See id. Requiring proof of purchase
for claims for $150 value or more is fully in line with the 2018 Committee Notes’ directive to
“deter or defeat unjustified claims” without being “unduly demanding.” Fed. R. Civ. P. 23(e)(2)(C)
and (D) advisory committee’s note to 2018 amendment.
D. The Proposed Settlement Is Procedurally and Substantively Fair Under Second
Circuit Jurisprudence
The 2018 Committee Notes make clear that the new factors set forth in Rule 23 to
determine whether to grant preliminary approval of a class settlement are meant to supersede the
various tests that have evolved in each Circuit over the years. See id. However, as the amendments
to Rule 23 have only been in effect since December 1, 2018, Plaintiffs here also analyze the
proposed Settlement under longstanding Second Circuit standards.
1. Procedural Fairness
To demonstrate a settlement’s procedural fairness, a party must show “that the settlement
resulted from ‘arm’s-length negotiations and that Class Counsel have possessed the experience
and ability, and have engaged in the discovery, necessary to effective representation of the class’s
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interests.’” D’Amato v. Deutsche Bank, 236 F.3d 78, 85 (2d Cir. 2001) (citation omitted); accord
McReynolds, 588 F.3d at 804; see also Hall v. Prosource Techs., LLC, No. 14-CV-2502, 2016
U.S. Dist. LEXIS 53791, at *18 (E.D.N.Y. Apr. 11, 2016) (concluding settlement procedurally fair
in light of mediation and ample discovery).
As discussed supra, the negotiations were conducted at arm’s length and were undertaken
by counsel who are well versed in complex class action litigation as well as cases involving
misrepresentations, including litigation alleging deceptive reference pricing. See Moore Decl. ¶
21. Plaintiffs and Class Counsel also conducted a thorough investigation, and evaluation of the
claims and defenses prior to filing the Action and continued to analyze the claims throughout the
pendency of the case. See, e.g., Moore Decl. ¶¶ 19, 27. Class Counsel conducted discovery on
sales data and information on the Merchandises’ distribution and pricing. See Moore Decl. ¶ 19.
Through this investigation, discovery, and ongoing analysis, including through participation in
mediation, Class Counsel obtained an understanding of the strengths and weaknesses of the Action.
For the foregoing reasons, the Settlement Agreement is procedurally fair.
2. Substantive Fairness
To demonstrate the substantive fairness of a settlement agreement, a party must show that
the factors the Second Circuit set forth in Detroit v. Grinnell Corp., 495 F.2d 448 (2d Cir. 1974)
(“Grinnell”), weigh in favor of approving the agreement. See Charron, 731 F.3d at 247. The
Grinnell factors, many of which overlap with the newly amended Rule 23(e)’s standard, are:
(1) the complexity, expense and likely duration of the litigation; (2) the reaction of
the class to the settlement; (3) the stage of the proceedings and the amount of
discovery completed; (4) the risks of establishing liability; (5) the risks of
establishing damages; (6) the risks of maintaining the class action through the trial;
(7) the ability of the defendants to withstand a greater judgment; (8) the range of
reasonableness of the settlement fund in light of the best possible recovery; (9) the
range of reasonableness of the settlement fund to a possible recovery in light of all
the attendant risks of litigation.
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McReynolds, 588 F.3d at 804 (quoting Grinnell, 495 F.2d at 463). The Grinnell factors are used
to evaluate settlements at the final approval stage, but can also be utilized for guidance at the
preliminary approval stage. See Parker v. City of N.Y., No. 15 CV 6733 (CLP), 2017 U.S. Dist.
LEXIS 203579, at *12 (E.D.N.Y. Dec. 11, 2017) (citations omitted); but see Bourlas v. Davis Law
Assocs., 237 F.R.D. 345, 355 n.7 (E.D.N.Y. 2006) (“Little is gained . . . in applying Grinnell at
such an early stage since the proposed settlement has yet to be tested in a fairness hearing . . . [and]
it is apparent that several of the Grinnell factors themselves were designed for application at a later
stage in the class settlement approval process.”) (internal citations omitted). Here, the Grinnell
factors overwhelmingly favor preliminary approval of the Settlement Agreement.
a. The complexity, expense, and likely duration of litigation
This factor is the same as newly amended Rule 23(e)(2)(C)(i), and as discussed supra,
Section V.C.3.a., weighs strongly in favor of preliminary approval of the Settlement.
b. The reaction of the class to the settlement
As the Settlement Class has not yet had an opportunity to react to the Settlement it is
premature to address this factor.
c. The stage of the proceedings and the amount of discovery completed
The third Grinnell factor—the stage of the proceedings and the amount of discovery
completed—considers “whether Class Plaintiffs had sufficient information on the merits of the
case to enter into a settlement agreement . . . and whether the Court has sufficient information to
evaluate such a settlement.” In re Payment Card Interchange Fee & Merch. Disc. Antitrust Litig.,
986 F. Supp. 2d 207, 224 (E.D.N.Y. 2013) (citations omitted).
Here, “discovery has advanced sufficiently to allow the parties to resolve the case
responsibly.” Manley, 2016 U.S. Dist. LEXIS 43571, at *9. Class Counsel have conducted
discovery related to Plaintiffs’ claims, including review of sales and marketing data and pricing
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analysis. See Moore Decl. ¶ 19. Consequently, Plaintiffs have sufficient information to evaluate
the claims of the class. See, e.g., Morangelli, 2014 U.S. Dist. LEXIS 7414, at *19 (“The pertinent
question is whether counsel had an adequate appreciation of the merits of the case before
negotiating.”) (internal quotations omitted); Asare v. Change Grp. N.Y., Inc., 2013 U.S. Dist.
LEXIS 165935, at *22 (S.D.N.Y. Nov. 15, 2013) (approving settlement where parties engaged in
“discovery which consisted of the exchange, analysis, and discussion regarding a significant
amount of data and information as well as extensive discussions on the legal merits of the claims”);
c.f., Long, 2015 U.S. Dist. LEXIS 122655, at *9-10 (finding the third Grinnell factor was met
where the parties had engaged in informal discovery even though settlement was reached before
the action was commenced).
d. The risks of establishing liability and damages
This factor is addressed by the newly amended Rule 23(e)(2)(C)(i), and as discussed supra,
Section V.C.3.a., weighs strongly in favor of preliminary approval of the Settlement.
e. The risk of maintaining class action status through trial
This factor is addressed by the newly amended Rule 23(e)(2)(C)(i), and as discussed supra,
Section V.C.3.a., weighs strongly in favor of preliminary approval of the Settlement.
f. The ability of Defendant to withstand a greater judgment
“Courts have recognized that a [defendant’s] ability to pay is much less important than the
other Grinnell factors, especially where the other factors weigh in favor of approving the
settlement.” In re Sinus Buster Prods. Consumer Litig., No. 12 -CV-2429, 2014 U.S. Dist. LEXIS
158415, at *25 (E.D.N.Y. Nov. 10, 2014) (citations omitted). A “defendant’s ability to withstand
a greater judgment, standing alone, does not suggest that the settlement is unfair.” Morangelli,
2014 U.S. Dist. LEXIS 7414, at *21 (internal quotations omitted). Although Defendant here may
be able to withstand a greater judgment, the agreed-to Settlement Fund is fair and adequate when
27
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weighed against the likelihood of success and overall value of each Settlement Class Member’s
individual damages should this Action proceed to trial. For these reasons, this factor is neutral.
g. The range of reasonableness of the Settlement in light of the best
possible recovery and in light of all the attendant risks of litigation
“There is a range of reasonableness with respect to a settlement . . . which recognizes the
uncertainties of law and fact in any particular case and the concomitant risks and costs necessarily
inherent in taking any litigation to completion [.]” Visa, 396 F.3d at 119 (citation omitted). “In
other words, the question for the Court is not whether the settlement represents the highest recovery
possible . . . but whether it represents a reasonable one in light of the many uncertainties the class
faces[.]” In re Citigroup Inc. Sec. Litig., 965 F. Supp. 2d 369, 384 (S.D.N.Y. 2013).
This factor is addressed by the newly amended Rule 23(e)(2)(C), and as discussed supra,
Section V.C.3., weighs strongly in favor of preliminary approval of the Settlement. Thus,
collectively and independently, the Grinnell factors warrant the conclusion that the Settlement
Agreement is fair, adequate, and reasonable. As such, Plaintiffs respectfully request that the Court
grant preliminary approval of the Settlement.
E. The Court Should Preliminarily Certify the Settlement Class
A court may preliminarily certify a settlement class upon finding that the court will, inter
alia, “likely be able to . . . certify the class for purposes of judgment on the proposal.” Fed. R.
Civ. P. 23(e)(1)(b)(ii). As Plaintiffs set forth below, the proposed Settlement Class satisfies each
of the requirements of Rule 23(a) and Rule 23(b)(3), and, consequently, Plaintiffs respectfully
request that the Court preliminarily certify the Settlement Class for settlement purposes.
1. The Settlement Class Meets Each Prerequisite of Rule 23(a)
Rule 23(a) has four prerequisites for certification of a class: (1) numerosity; (2)
commonality; (3) typicality; and (4) adequate representation. See Fed. R. Civ. P. 23(a). The
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Settlement Class satisfies each prerequisite.
a. Numerosity
A plaintiff must show that the proposed class is “so numerous that joinder of all [its]
members is impracticable.” Fed. R. Civ. P. 23(a)(1). The Second Circuit has found numerosity
met where a proposed class is “obviously numerous.” Marisol A. by Forbes v. Giuliani, 126 F.3d
372, 376 (2d Cir. 1997). Here there is no dispute that millions of people nationwide purchased
Defendant’s Merchandise during the proposed class period. See Weisbrot Decl. I, ¶ 13. Therefore,
numerosity is easily satisfied. Id.
b. Commonality
Under Rule 23(a)(2), Plaintiffs must show that “questions of law or fact common to the
[proposed] class” exist. Fed. R. Civ. P. 23(a)(2). Commonality requires that the proposed class
members’ claims all centrally “depend upon a common contention,” which “must be of such a
nature that it is capable of class wide resolution,” meaning that “determination of its truth or falsity
will resolve an issue that is central to the validity of each one of the claims in one stroke.” WalMart Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011). “[F]or purposes of Rule 23(a)(2) even a
single common question will do[.]” Id. at 359 (citation, quotation marks, and brackets omitted).
The Second Circuit has construed this instruction liberally, holding that plaintiffs need only show
that their injuries stemmed from a defendant’s “unitary course of conduct.” Sykes v. Mel S. Harris
& Assocs. LLC, 780 F.3d 70, 85 (2d Cir. 2015).
Here there are common questions of law and fact that will generate common answers apt
to drive the resolution of the litigation, including, inter alia, whether Defendant’s marketing and
labeling of the Merchandise with “MFSRP” was likely to deceive reasonable consumers.
Resolution of this common question would require evaluation of the question’s merits under a
single objective standard, i.e., the “reasonable consumer” test. Mantikas v. Kellogg Co., No. 1729
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2011, 2018 U.S. App. LEXIS 34756, at *7 (2d Cir. Dec. 11, 2018). Thus, commonality is satisfied.
c. Typicality
Under Rule 23(a)(3), a plaintiff must demonstrate that their claims “are typical of the
[class’] claims.” Fed. R. Civ. P. 23(a)(3). This includes whether “the same unlawful conduct was
directed at or affected both the named plaintiff and the class sought to be represented.” Robidoux
v. Celani, 987 F.2d 931, 936-37 (2d Cir. 1993) (citations omitted). “[D]ifferences in the degree of
harm suffered, or even in the ability to prove damages, do not vitiate the typicality of a
representative’s claims.” In re Nissan Radiator/Transmission Cooler Litig., No. 10-CV-7493,
2013 U.S. Dist. LEXIS 116720, at *53 (S.D.N.Y. May 30, 2013); Fogarazzo v. Lehman Bros., 232
F.R.D. 176, 180 (S.D.N.Y. 2005) (typicality requirement “is not demanding.”) (citation omitted).
Here, the same unlawful conduct by Defendant—i.e., their allegedly deceptive reference
pricing—was directed at, and affected, Plaintiffs and the members of the proposed Settlement
Class. See Robidoux, 987 F.2d at 936-37. Accordingly, typicality is satisfied.
d. Adequacy of representation
Under Rule 23(a)(4), a plaintiff must show that the proposed class representatives will
“fairly and adequately protect the interests of the class.” Fed. R. Civ. P. 23(a)(4). This requires
that: (1) the class representatives do not have conflicting interests with other class members; and
(2) class counsel is “qualified, experienced and generally able to conduct the litigation.” Marisol
A., 126 F.3d at 378.
To satisfy the first requirement, Plaintiffs must show that “the members of the class possess
the same interests” and that “no fundamental conflicts exist” between the class members. Charron,
731 F.3d at 249. Here, Plaintiffs possess the same interests as the proposed Settlement Class
Members because Plaintiffs and the Settlement Class Members were all allegedly injured in the
same manner based on the same allegedly deceptive reference pricing on the Merchandise. With
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respect to the second requirement, the proposed Class Counsel are highly qualified and
experienced in consumer class actions. See Moore Decl., Ex. 2-6. Proposed Class Counsel have
also performed extensive work to date in identifying and investigating the claims in this litigation.
See Moore Decl., ¶¶ 3, 19-20, 27. This work culminated in the detailed class Complaint and
successful negotiation of the proposed Settlement Agreement. For the foregoing reasons, Plaintiffs
have satisfied the adequacy requirement.
e. Ascertainability
The Second Circuit has recognized an implied requirement of ascertainability in Rule 23.
“‘[A] class is ascertainable if it is defined using objective criteria that establish a membership with
definite boundaries.’” Price v. L’Oreal USA, Inc., 2018 U.S. Dist. LEXIS 138473, at *11
(S.D.N.Y. Aug. 15, 2018) (quoting In re Petrobras Sec. Litig., 862 F.3d 250, 257 (2d Cir. 2017)).
Satisfying the ascertainability requirement “does not ‘require a showing of administrative
feasibility at the class certification stage.’” Id. (quoting Petrobas, 862 F.3d at 265) (internal
brackets omitted). As in Price, here the Settlement Class is ascertainable because it “can be
determined with reference to one objective criterion with definite boundaries: whether an
individual purchased a Product during the class period.” Id.
2. The Settlement Class Meets the Requirements of Rule 23(b)(3)
“In addition to satisfying Rule 23(a)’s prerequisites, parties seeking class certification must
show that the action is maintainable under Rule 23(b)(1), (2), or (3).” See Amchem Prods. v.
Windsor, 521 U.S. 591, 614 (1997). Plaintiffs seek certification under Rule 23(b)(3), which
requires the Court to find that “questions of law or fact common to class members predominate
over any questions affecting only individual members” and “a class action is superior to other
available methods for fairly and efficiently adjudicating the controversy.” Id.

31

Case 1:16-cv-01122-VEC Document 134-1 Filed 07/21/20 Page 39 of 44

a. Common legal and factual questions predominate in this action
“The Rule 23(b)(3) predominance inquiry tests whether proposed classes are sufficiently
cohesive to warrant adjudication by representation.” Amchem, 521 U.S. at 623 (citations omitted).
The Second Circuit has held that “to meet the predominance requirement . . . a plaintiff must
establish that the issues in the class action that are subject to generalized proof, and thus applicable
to the class as a whole, predominate over those issues that are subject only to individualized proof.”
In re Nassau County Strip Search Cases, 461 F.3d 219, 227-28 (2d Cir. 2006) (citations omitted).
In the context of a request for settlement-only class certification, concerns about whether
individual issues “would present intractable management problems” at trial are misplaced because
“the proposal is that there be no trial.” Amchem, 521 U.S. at 620 (citation omitted). As a result,
“the predominance inquiry will sometimes be easier to satisfy in the settlement context.” Tart v.
Lions Gate Entm’t Corp., No. 14-CV-8004, 2015 U.S. Dist. LEXIS 139266, at *4 (S.D.N.Y. Oct.
13, 2015) (citation omitted). Furthermore, consumer fraud cases have been held to readily satisfy
predominance. See, e.g., Amchem, 521 U.S. at 625.
Here, for settlement purposes, the central common questions predominate over any
questions that may affect individual Settlement Class Members. These common questions include,
among others, whether Defendant’s deceptive reference pricing on the Merchandise as consisting
of “MFSRP” was likely to deceive reasonable consumers, and whether the representations were
material. These issues are subject to “generalized proof” and “outweigh those . . . subject to
individualized proof.” In re Nassau Cty. Strip Search Cases, 461 F.3d at 227–28 (citation
omitted); see also Mayhew v. KAS Direct, LLC, 7:16-cv-06981-VB (S.D.N.Y.), ECF No. 149
(certifying nationwide settlement class in consumer fraud class action involving deceptive
advertising); Vincent, Case No. 7:16-cv-06936 (S.D.N.Y.), ECF No. 55 (same). Accordingly, the
Settlement Class meets the predominance requirement for settlement purposes.
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b. A class action is the superior means to adjudicate Plaintiffs’ claims
Rule 23(b)(3) also requires that the proposed class action be “superior to other available
methods for fairly and efficiently adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3). Here,
the class action mechanism is superior to individual actions for a number of reasons. First, “[t]he
potential class members are both significant in number and geographically dispersed” and “[t]he
interest of the class as a whole in litigating the many common questions substantially outweighs
any interest by individual members in bringing and prosecuting separate actions.” Meredith Corp.,
87 F. Supp. 3d at 661 (citation omitted).
Additionally, a class action “will conserve judicial resources” and “is more efficient for
Class Members, particularly those who lack the resources to bring their claims individually.”
Zeltser, 2014 U.S. Dist. LEXIS 135635, at *8 (citation omitted). The average purchase price of
the Merchandise is less than $200—thus, the potential recovery for any individual Settlement Class
member is relatively small. As a result, the expense and burden of litigation make it virtually
impossible for the Settlement Class Members to seek redress on an individual basis. By contrast,
in a class action, the cost of litigation is spread across the entire class, thereby making litigation
viable. See, e.g., Tart, 2015 U.S. Dist. LEXIS 139266, at *5. “Employing the class device here
will not only achieve economies of scale for Class Members, but will also conserve judicial
resources and preserve public confidence in the integrity of the system by avoiding the waste and
delay repetitive proceedings and preventing inconsistent adjudications.” Zeltser at *8-9 (citing,
inter alia, Hanlon v. Chrysler Corp., 150 F.3d 1011, 1023 (9th Cir. 1998)). For all of the foregoing
reasons, a class action is superior to individual suits.
In sum, because the requirements of Rule 23(a) and Rule 23(b)(3) are satisfied, the Court
should preliminarily certify the Settlement Class.
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F. The Court Should Approve the Proposed Notice Plan
Rule 23(e)(1)(B) requires the court to “direct notice in a reasonable manner to all class
members who would be bound by [a proposed settlement] if giving notice is justified by the parties’
showing that the court will likely be able to: (i) approve the proposal under Rule 23(e)(2); and (ii)
certify the class for purposes of judgment on the [proposed settlement].” As part of this process
the “parties must provide the court with information sufficient to enable it to determine whether to
give notice of the proposal to the class.” Rule 23(e)(1)(A). As discussed supra, Plaintiffs contend
that the Court will likely be able to approve the proposed Settlement and certify the Settlement
Class for purposes of judgment. See supra, Sections V.C and V.E.
The substance of the Notice Program also satisfies Rule 23. “The standard for the adequacy
of a settlement notice in a class action under either the Due Process Clause or the Federal Rules is
measured by reasonableness.” Visa, 396 F.3d at 113 (citations omitted). The Court is given broad
power over which procedures to use for providing notice so long as the procedures are consistent
with the standards of reasonableness that the Constitution’s due process guarantees impose. See
Handschu v. Special Services Div., 787 F.2d 828, 833 (2d Cir. 1986) (“[T]he district court has
virtually complete discretion as to the manner of giving notice to class members.”).
“When a class settlement is proposed, the court ‘must direct to class members the best
notice that is practicable under the circumstances.’” Vargas v. Capital One Fin. Advisors, 559 F.
App’x 22, 26 (2d Cir. 2014) (summary order) (quoting Fed. R. Civ. P. 23(c)(2)(B), (e)(1)). The
notice must include: “(i) the nature of the action; (ii) the definition of the class certified; (iii) the
class claims, issues, or defenses; (iv) that a class member may enter an appearance through an
attorney if the member so desires; (v) that the court will exclude from the class any member who
request exclusions; (vi) the time and manner for requesting exclusion; and (vii) the binding effect
of a class judgment on members under Rule 23(c)(3).” Fed. R. Civ. P. 23(c)(2)(B). “There are no
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rigid rules to determine whether a settlement notice to the class satisfies constitutional or Rule
23(e) requirements; the settlement notice must ‘fairly apprise the prospective members of the class
of the terms of the proposed settlement and of the options that are open to them in connection with
the proceedings.’” Visa, 396 F.3d at 114. And the recent amendment to Rule 23(e)(2)(B) now
makes explicit that notice may be provided by electronic or “other appropriate means.”
Here the robust proposed notice program, described supra, Section IV.D, meets the
requirements of due process and the Federal Rules of Civil Procedure. Indeed, in a class case where
records of purchasers are not readily available, Plaintiffs’ proposed Notice Program may be the
only type of notice practicable. See In re Domestic Airline Travel Antitrust Litig., 322 F. Supp. 3d
64, 71 (D.D.C. 2018) (holding that combination of email and publication notice constituted best
notice practicable, despite fact that defendant also possessed postal addresses, given “the large size
of the class and the disproportionately higher cost of providing notification by direct mail as
opposed to e-mail”). Keeping notice costs low, without compromising best-notice-practicability,
is particularly beneficial here, where unclaimed funds can more readily be redistributed directly to
claimants rather than to increased notice costs. Given the overwhelming percentage of the class
for whom the administrator will have email addresses, the combination of email and publication
notices constitutes the best notice practicable.
VI.

CONCLUSION
For the foregoing reasons, Plaintiffs respectfully request that this Court: (1) certify the

Settlement Class and appoint Plaintiffs as the Class Representatives and their counsel as Class
Counsel; (2) preliminarily approve the Settlement Agreement; (3) approve the form and manner
of the Notice Plan; (4) preliminarily certify the Settlement Class for purposes of settlement only;
(5) appoint Angeion as Settlement Administrator and direct it to commence the Notice Program;
and (6) schedule a Final Approval Hearing no sooner than the week of February 17, 2020 (if
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convenient for the Court). A copy of the form of the proposed Final Approval Order is attached.
Dated: July 21, 2020
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
MICHELLE MARINO, DEBORAH
ESPARZA, MONICA RAEL, and CERA
HINKEY, on behalf of themselves and all
others similarly situated,
Plaintiffs,

CASE NO.:
1:16-cv-01122-VEC (OTW) (Lead)
Consolidated Member Case Nos.:
1:16-cv-03773-VEC (OTW)
1:16-cv-03677-VEC (OTW)
1:16-cv-05320-VEC (OTW)

v.
COACH, INC.,
Defendant.
DECLARATION OF CHARLES D. MOORE IN SUPPORT OF PLAINTIFFS’
AMENDED UNOPPOSED MOTION FOR PRELIMINARY APPROVAL OF CLASS
ACTION SETTLEMENT, PRELIMINARY CERTIFICATION OF SETTLEMENT
CLASS, AND APPROVAL OF NOTICE PLAN
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I, Charles D. Moore, pursuant to 28 U.S.C. §1746 and under penalty of perjury, hereby
declare as follows:
1.

I am an attorney at Halunen Law, which, along with Carlson Lynch LLP,

Zimmerman Reed LLP, Kopelwitz Ostrow, P.A., and Tycko & Zavareei LLP, are counsel to
Michele Marino, Deborah Esparza, Monica Rael, and Cera Hinkey (“Plaintiffs”). I am a member
in good standing of the bar of the United States District Court for the District of Minnesota, and
the state bar of Minnesota. I am one of the Class Counsel1 in the above-captioned action.
2.

I respectfully submit this declaration in support of Plaintiffs’ Amended Unopposed

Motion for Preliminary Approval of Class Action Settlement, Preliminary Certification of
Settlement Class, and Approval of Notice Plan. Except as otherwise noted, the facts set forth in
this declaration are based in part upon my personal knowledge, and I would competently testify to
them if called upon to do so.
3.

Class Counsel have been responsible for the prosecution of this Action and for the

negotiation of the Settlement Agreement. We have vigorously represented the interests of the
Settlement Class Members throughout the course of the litigation and settlement negotiations.
4.

This Action arises out of Plaintiffs’ allegations that Defendant Coach, Inc.’s (now

known as Tapestry, Inc.) (“Defendant”) use of the phrase “Manufacturer’s Suggested Retail Price”
(“MFSRP” or “MSRP”) to describe the price of its outlet goods created the false impression that
its outlet store merchandise was once sold in Defendant’s full-line retail stores and was of the same
quality and workmanship as merchandise sold in Defendant’s full-line retail stores.
5.

On December 23, 2015, Plaintiff Esparza, on behalf of herself and all others

similarly situated, filed a complaint against Defendant in the United States District Court for the

1

Capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the Settlement
Agreement, which is attached hereto.

2
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Central District of California. On May 16, 2016, the Esparza action was transferred to the United
States District Court for the Southern District of New York.
6.

On February 10, 2016, Plaintiff Rael, on behalf of herself and all others similarly

situated, filed a class action complaint against Defendant in the United States District Court for
the Southern District of California. On May 16, 2016, the Rael action was transferred to the United
States District Court for the Southern District of New York.
7.

On February 12, 2016, Plaintiff Marino, on behalf of herself and all others similarly

situated, filed a class action complaint against Defendant in the United States District Court for
the Southern District of New York.
8.

On April 13, 2016, Plaintiff Hinkey, on behalf of herself and all others similarly

situated, filed a class action complaint against Defendant in the Superior Court of California,
County of Sacramento. On June 16, 2016, the action was removed to the United States District
Court for the Eastern District of California. On June 23, 2016, the Hinkey action was transferred
to the United States District Court for the Southern District of New York.
9.

On August 8, 2016, the Court ordered that the Marino, Esparza, Rael and Hinkey

actions be consolidated for all purposes, and ordered Plaintiffs to file a consolidated amended
complaint. (ECF No. 34.) On October 7, 2016, Plaintiffs, on behalf of themselves and all others
similarly situated, filed a Consolidated Class Action Complaint (“Complaint”) against Defendant
in the United States District Court for the Southern District of New York. (ECF No. 35.)
10.

Defendant filed a Motion to Dismiss the Action on November 22, 2016. (ECF No.

40.) On August 28, 2017, the Court granted Defendant’s Motion to Dismiss Plaintiffs’ in part.
(ECF No. 65.)
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11.

On September 18, 2017, Plaintiffs filed an Amended Consolidated Class Action

Complaint. (ECF No. 69.) The Amended Consolidated Complaint sought compensation for, and
to remedy, Defendant’s purportedly deceptive pricing scheme whereby Defendant allegedly
misrepresented regular or original prices and corresponding phantom “savings” on certain products
sold in Defendant’s Coach-branded outlet stores in the United States. Plaintiffs further alleged
that Defendant’s use of the phrase MFSRP to describe the price of its outlet goods created the false
impression that its outlet store merchandise was once sold in Defendant’s full-line retail stores and
was of the same quality and workmanship as merchandise sold in Defendant’s full-line retail
stores. Plaintiffs further purported to assert claims on behalf of a nationwide class, California
class, and multistate class, and asserted claims for unjust enrichment, violations of California’s
Unfair Competition Law (California Business & Professions Code §17200 et seq.), Consumer
Legal Remedies Act (California Civil Code §1750 et seq.), False Advertising Law (California
Business & Professions Code §17500 et seq.), New Hampshire’s Consumer Protection Act (New
Hampshire Revised Statue § 358-A:1 et seq.), New York common law fraud, breach of express
warranty, and alleged violations of the consumer protection laws of various states.
12.

On October 23, 2017, Defendant filed a Motion and supporting Memorandum of

Law to Dismiss the First Amended Complaint. (ECF No. 74 and 75.) Plaintiffs filed their
Memorandum of Law in Opposition on November 22, 2017 (ECF No. 76) and Defendant filed its
Reply Memorandum of Law on December 13, 2017. (ECF No. 77.)
13.

On June 28, 2018, the Court entered an Order Referring Case to Magistrate Judge

(ECF No. 88) and on October 3, 2018, the Honorable Magistrate Judge Wang entered an order
requiring an in-person Settlement Conference. (ECF No. 98.)
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14.

On December 18, 2018, the Parties attended a full-day in-person mediation session

before Judge Wang. Prior to the session, the Parties had prepared confidential submissions for the
Court’s consideration.
15.

Although the Parties were unable to reach a resolution of Plaintiffs’ claims during

the in-person mediation, arm’s-length settlement discussions continued for more than ten months,
during which the Parties exchanged a number of proposals and counterproposals, seeking to
resolve the litigation. On November 4, 2019, the Parties finally agreed upon all settlement terms
and memorialized their agreement in the first Settlement Agreement.
16.

On November 8, 2019, Class Counsel filed a Motion seeking Preliminary Approval

of the first Settlement Agreement, along with the supporting documents.
17.

On May 29, 2020, the Court entered an order for the parties to file a joint letter

addressing a number of questions regarding the proposed settlement and supporting documents.
Included amongst the questions was clarification on a potential discrepancy in the class definition
in the first Settlement Agreement, memorandum in support of the motion, and proposed order, and
the definition in the long-form notice.
18.

The Parties determined the best course was to amend all documents to reflect the

definition in the long-form notice. On July 7, 2020, the Parties submitted a Joint Letter in response
to the Court’s order, addressing the issues raised, and stating the intent to file an Amended
Settlement Agreement, memorandum of law in support of the settlement Motion, and amended
Proposed Order. A true and correct copy of the Amended Settlement Agreement is attached as
Exhibit 1.
19.

Before entering into this Settlement Agreement, Class Counsel conducted an

extensive and thorough examination, investigation, and evaluation of the relevant law, facts, and
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allegations to assess the merits of the claims, potential claims, and potential defenses asserted in
this Action. As part of that investigation, Class Counsel obtained documents and other information
from Defendant through confidential, informal discovery, including information concerning sales,
pricing, profit-and-loss information for Merchandise sold in Defendant’s Coach-branded outlet
stores in the United States.
20.

Thereafter, Class Counsel spent a significant amount of time analyzing data to

determine the appropriate measure of alleged damages. Prior to mediation and settlement, Class
Counsel used this data to analyze the range of alleged damages at issue, comparing what was
charged to Settlement Class Members against what allegedly should have been charged.
21.

The overarching terms of the Settlement Agreement were resolved prior to the

discussion of any attorneys’ fees. The negotiations over the Settlement Agreement were conducted
by Class Counsel who are well versed in complex class action litigation as well as cases involving
misrepresentations, including litigation alleging deceptive reference pricing. True and correct
copies of the firm resumes of Class Counsel, Carlson Lynch LLP, Zimmerman Reed LLP,
Kopelwitz Ostrow, P.A., Tycko & Zavareei LLP, and Halunen Law, are attached as Exhibits 2-6.
22.

The Settlement is an excellent result for the Settlement Class, as it provides the

comprehensive relief Plaintiffs sought in their Amended Complaint. Specifically, the Settlement
provides that Defendant shall establish a Settlement Fund in the amount of $4,661,000.00, which
shall be used to pay eligible claims and notice. The Settlement offers substantial monetary relief
to the Settlement Class: Claimants who submit proof of purchase totaling $150 or more may elect
either two Vouchers, with a maximum value of $20.00 on each Voucher, or have an opportunity
to select $10.00 cash, while Claimants who do not submit proof of purchase or submit proof of
purchase of totaling less than $150 may elect either one Voucher, with a maximum value of $20.00,

6

Case 1:16-cv-01122-VEC Document 134-2 Filed 07/21/20 Page 7 of 9

or have an opportunity to select $5.00 cash. This monetary relief is subject to pro rata upward or
downward adjustment as described in the Settlement Agreement. Also, under no circumstances
will any cash remaining in the Settlement Fund Funds revert to Defendant.
23.

If there are still excess Residual Funds following the pro rata payment process,

including any checks that were not cashed, then the Settlement Agreement provides that the Parties
will jointly select a cy pres recipient and move the Court to have such cash from uncashed checks
paid to the cy pres recipient.
24.

The Settlement also provides for some injunctive relief. Specifically, Defendant

will provide training to its relevant Coach-branded outlet employees to facilitate compliance with
state and federal price comparison laws. This training will take place a minimum of one time per
year. This injunctive relief provides a significant benefit both for the Settlement Class Members
and future consumers.
25.

As part of the Settlement Agreement the Parties have selected Angeion Group

(“Angeion”) as their proposed Settlement Administrator to administer the Notice Plan and the
claims process. The Parties selected Angeion based on its excellent work and breadth of experience
administering other similar consumer class actions.
26.

Defendant has denied, and continues to deny, that the marketing, advertising, and/or

labeling of the Merchandise at issue are in any way false, deceptive, or misleading to consumers,
breached any warranty, or otherwise violate any legal requirement.
27.

Plaintiffs and their counsel believe their claims are strong and are optimistic about

obtaining class certification and succeeding on the merits. However, significant expense and risk
attend the continued prosecution of the claims through trial and any appeals. In negotiating and
evaluating the Settlement, Plaintiffs and Class Counsel have taken these costs and uncertainties
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into account, as well as the risks and delays inherent in complex class action litigation.
Additionally, in the process of investigating and litigating the Action, Class Counsel conducted
significant research on the consumer protection statutes at issue, as well as the overall legal
landscape, to determine the likelihood of success and reasonable parameters under which courts
have approved settlements in comparable cases. In light of the foregoing, Class Counsel believe
the present Settlement provides significant relief to Settlement Class Members and is fair,
reasonable, adequate, and in the best interests of the Settlement Class.
28.

All complex class actions are uncertain in terms of ultimate outcome, difficulties

of proof, and duration, and this Action is no different, where litigating the case to a successful
judgment providing classwide relief will require that Plaintiffs, inter alia, prevail in their motion
to certify a class, potentially defend a summary judgment motion, and ultimately obtain a class
judgment following trial. This process, as with any class action litigation, will be fraught with risks
at every stage, and at the end of the day, while Plaintiffs believe a reasonable consumer would find
the term “MFSRP” on the Merchandise’s labeling to be misleading, a jury might not agree.
Litigation would also incur immense costs and expenses that ultimately would likely be assessed
against any recovery by the Class and may not result in any tangible recovery for years, especially
if any appeal(s) were taken.
29.

Even if Plaintiffs ultimately succeed in proving liability, there is an additional

challenge in the calculation of classwide damages, because attributing a price premium to a single
component of a label is a complicated and costly process. While Plaintiffs are confident that they
could establish the existence of classwide damages to the Court’s satisfaction, this proposed
settlement eliminates that risk. Further, if Plaintiffs were successful in obtaining certification of a
litigation class, the certification would not be set in stone. Further litigation presents no guarantee
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for recovery, let alone a recovery greater than that provided by the Settlement. The Parties would
likely spend significant time and resources on damage calculations, including through expert
discovery producing competing damages analyses. These and other risks, when weighed against
the significant benefits of the Settlement to the Settlement Class, lead Plaintiffs and Class Counsel
to conclude that resolving the litigation under the terms of the Settlement Agreement is clearly in
the best interests of Plaintiffs and the Settlement Class.
30.

The Plaintiffs were extensively involved in litigating this action, including

reviewing the complaint and other case documents and through extensive communications with
Class Counsel regarding the status of the case, and attending the settlement conference with the
Court.
31.

Pursuant to Rule 23(e)(3), Plaintiffs hereby inform the Court that no agreements

have been made in connection with the proposed Settlement apart from those identified in this
motion.
I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Date: July 21, 2020

By: /s/Charles D. Moore
HALUNEN LAW
Charles D. Moore
1650 IDS Center
80 South 8th Street
Minneapolis, Minnesota 55402
Tel: 612.605.4098
moore@halunenlaw.com
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SETTLEMENT AGREEMENT
This Settlement Agreement, dated July 21, 2020 (the “Agreement”), is submitted to the
Court pursuant to Rule 23(e) of the Federal Rules of Civil Procedure. Subject to the Court’s
approval, this Agreement is entered into by and between Plaintiffs Marino, Esparza, Rael and
Hinkey (“Plaintiffs”), on behalf of themselves and each member of the Settlement Class, and
Defendant Tapestry, Inc., f/k/a Coach, Inc. (as further defined below in Section 2.3, COACH, and
collectively with Plaintiffs, the “Parties”). The Parties intend for this Agreement to fully, finally,
and forever resolve, discharge, and settle all released rights and claims, subject to the terms and
conditions set forth herein.1
I.

RECITALS
1.1

On December 23, 2015, Plaintiff Esparza, on behalf of herself and all others

similarly situated, filed a class action complaint against COACH in the United States District Court
for the Central District of California. On May 16, 2016, the action was transferred to the United
States District Court for the Southern District of New York.
1.2

On February 10, 2016, Plaintiff Rael, on behalf of herself and all others similarly

situated, filed a class action complaint against COACH in the United States District Court for the
Southern District of California. On May 16, 2016, the action was transferred to the United States
District Court for the Southern District of New York.
1.3

On February 12, 2016, Plaintiff Marino, on behalf of herself and all others similarly

situated, filed a class action complaint against COACH in the United States District Court for the
Southern District of New York.

1

Capitalized terms that are not defined in Section I are defined in Section II.
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1.4

On April 13, 2016, Plaintiff Hinkey, on behalf of herself and all others similarly

situated, filed a class action complaint against COACH in the Superior Court of California, County
of Sacramento. On June 16, 2016, the action was removed to the United States District Court for
the Eastern District of California, and was transferred to the United States District Court for the
Southern District of New York on June 23, 2016.
1.5

On August 8, 2016, the Court ordered that the Marino, Esparza, Rael and Hinkey

actions be consolidated for all purposes, and ordered Plaintiffs to file a consolidated amended
complaint. (ECF No. 34.) On October 7, 2016, Plaintiffs, on behalf of themselves and all others
similarly situated, filed a consolidated class action complaint (the “Complaint”) against Coach,
Inc. in the United States District Court for the Southern District of New York. (ECF No. 35.)
1.6

COACH filed a motion to dismiss the Action on November 22, 2016. (ECF No.

1.7

On August 28, 2017, the Court granted COACH’s motion to dismiss Plaintiffs’

40.)

claim for injunctive relief with prejudice. (ECF No. 65.)
1.8

On September 18, 2017, Plaintiffs filed a First Amended Complaint. (ECF No. 69.)

The First Amended Complaint sought compensation for, and to remedy, COACH’s purportedly
deceptive pricing scheme whereby COACH allegedly misrepresented regular or original prices
and corresponding phantom “savings” on certain products sold in COACH’s Coach-branded outlet
stores in the United States.

Plaintiffs further alleged that COACH’s use of the phrase

“Manufacturer’s Suggested Retail Price” (“MFSRP” or “MSRP”) to describe the price of its outlet
goods created the false impression that its outlet store merchandise was once sold in COACH’s
full-line retail stores and was of the same quality and workmanship as merchandise sold in
COACH’s full-line retail stores. Plaintiffs further purported to assert claims on behalf of a
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nationwide class, California class, and multistate class, and asserted claims for unjust enrichment,
violations of California’s Unfair Competition Law (California Business & Professions Code
§17200, et seq.), Consumer Legal Remedies Act (California Civil Code §1750, et seq.), False
Advertising Law (California Business & Professions Code §17500, et seq.), New Hampshire’s
Consumer Protection Act (New Hampshire Revised Statue § 358-A:1, et seq.), New York common
law fraud, breach of express warranty, and alleged violations of the consumer protection laws of
various states. COACH denies these allegations and the material facts alleged by Plaintiffs.
Rather, COACH maintains that its pricing of products sold in its Coach-branded outlet stores in
the United States is not misleading. Further COACH denies that a MFSRP provides Plaintiffs or
other consumers with a basis for believing that the product was sold in its full-price retail stores.
COACH further denies that any purported class member has been misled or harmed, and asserts
that a class action would not be manageable or certifiable in the absence of the Parties having
reached a settlement.
1.9

On December 18, 2018, the Parties attended a full-day in-person mediation session

before the Honorable Magistrate Judge Wang. Prior to the session, the Parties had prepared
confidential submissions for the Court’s consideration. Although the Parties were unable to reach
a resolution of Plaintiffs’ claims during the in-person mediation, arm’s-length settlement
discussions continued following the mediation session during which the Parties exchanged a
number of proposals and counterproposals, seeking to resolve the litigation.
1.10

After more than six (6) months of negotiations, Plaintiffs and COACH reached

agreement on the terms of a settlement (the “Settlement”) of the Action. The Parties did not
negotiate or discuss attorneys’ fees or the Incentive Award (as defined below) to the named
Plaintiffs until after other substantive terms of the Settlement were reached.
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1.11

Plaintiffs believe that the Released Claims (as defined below) have merit.

However, Plaintiffs and their counsel recognize and acknowledge that the further expense, length,
and risk of continued proceedings that will be necessary to prosecute the Action through discovery,
class certification, any motions for summary judgment, trial, and any appeals may exceed the
amount of any potential recovery. Plaintiffs also have taken into account the uncertain outcome
and risk of any litigation, as to issues of liability, causation, and damages, especially in a complex
Action such as this, and the difficulties and delays inherent in such litigation. Plaintiffs believe
that the terms and conditions set forth in this Agreement confer substantial, immediate benefits
upon the Settlement Class. Based on their evaluation, and the advice of their counsel, Plaintiffs
have determined that this Agreement is a fair, reasonable, and adequate resolution of Settlement
Class Members’ (as defined below) claims.
1.12

COACH denies any wrongdoing, liability or damage by itself, or any of its current

or former subsidiaries or affiliates or any of its or their current or former employees or any other
Coach Released Persons & Entities (as defined below). COACH further denies any wrongdoing,
liability or damage to any person whatsoever. Further, this Agreement, or any portion of this
Agreement, shall not be construed as or deemed to be evidence or an admission or concession on
the part of COACH or any other Coach Released Persons & Entities with respect to any alleged
claim, harm or damages, or of any alleged fault or liability or wrongdoing or damage whatsoever,
or of any infirmity in the defenses that COACH has asserted or could assert if the Action were to
proceed, and may not be cited in any action as an admission of liability. Nonetheless, COACH
has concluded that moving forward with the Action would be protracted and expensive, and that
it is desirable that the Action be fully and finally settled upon the terms and conditions set forth in
this Agreement. COACH also has taken into account the uncertainty and risks inherent in any
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litigation, especially in complex cases such as this Action. COACH has, therefore, determined
that it is desirable and beneficial to it that the Action be settled in the manner and upon the terms
and conditions set forth in this Agreement.
THEREFORE, in consideration of the mutual promises and covenants contained herein
and of the releases and dismissals of claims described below, the Parties agree to this Settlement,
subject to the Final Approval (as defined below) of the Court, upon the following terms and
conditions:
II.

DEFINITIONS
2.1

“Agreement” or “Settlement” or “Settlement Agreement” means this Agreement

and its exhibits, attached hereto or incorporated herein, including any subsequent amendments
agreed to in a writing signed by the Parties and any exhibits to such amendments.
2.2

“Attorneys’ Fees and Expenses” means such funds as the Court may award to Class

Counsel to compensate Class Counsel for the fees and expenses they have incurred or will incur
in connection with this Action and Settlement, as described in Section VIII of this Agreement.
Attorneys’ Fees and Expenses do not include any costs or expenses associated with the Class
Notice or administration of the Settlement.
2.3

“COACH” means Tapestry, Inc., a Maryland corporation with its principal place of

business in New York, NY, and its affiliates and subsidiaries.
2.4

“Cash Fund” means the portion of the Settlement Fund valued at Five Hundred

Thousand Dollars and No Cents ($500,000.00) that COACH will pay in cash for payments to the
Settlement Class Members who elect to receive a cash award and who submit valid and timely
Claim Forms, pursuant to Section 4.2 of this Agreement.
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2.5

“Claim Form” means the document to be submitted by Claimants seeking payment

pursuant to Section 4.2 of this Agreement. The Claim Form will be available online at the
Settlement Website, substantially in the form of Exhibit A to this Agreement.
2.6

“Claim Period” means the time period during which Settlement Class Members

may submit a Claim Form to the Settlement Administrator for review. The Claim Period shall run
for a period of one-hundred and twenty (120) calendar days from the date of the first publication
of the Summary Settlement Notice or Class Notice, including in online form or otherwise, unless
otherwise ordered by the Court.
2.7

“Claimant” means a Settlement Class Member who submits a claim for payment as

described in Section 4.2 of this Agreement.
2.8

“Class Action Settlement Administrator,” “Settlement Administrator,” or “Notice

Administrator” means the company that will be selected by Class Counsel, and approved by
COACH’s Counsel, to provide Class Notice and to administer the claims process.
2.9

“Class Counsel” means Carlson Lynch LLP, Zimmerman Reed LLP, Kopelwitz

Ostrow, P.A., Tycko & Zavareei LLP, and Halunen Law.
2.10

“Class Notice” or “Long-Form Notice” means the legal notice of the proposed

Settlement terms, as approved by Class Counsel and COACH’s Counsel, to be provided to
potential members of the Settlement Class pursuant to Section 5.1 below. The Class Notice shall
be substantially in the form attached hereto as Exhibit B. Any changes to the form of the Class
Notice set forth in Exhibit B must be jointly approved in writing by Class Counsel and COACH’s
Counsel.
2.11

“Class Period” means the period from December 23, 2011 to the date the Court

grant’s Preliminary Approval of this Agreement.
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2.12

“Court” means the United States District Court for the Southern District of New

2.13

“COACH’s Counsel” means Kasowitz Benson Torres LLP and Kirkland & Ellis

2.14

“Effective Date” means the later of:

York.

LLP.

(a)

thirty (30) calendar days after the Order and Final Judgment finally

approving this Agreement becomes final and unappealable; or
(b)

if an appeal is taken from the Order and Final Judgment, thirty (30) calendar

days after the date on which all appellate rights (including petitions for rehearing or re-argument,
petitions for rehearing en banc, petitions for certiorari or any other form of review, and proceedings
in the United States Supreme Court or any other appellate court) have expired, been exhausted, or
been finally disposed of in a manner that affirms the Order and Final Judgment.
2.15

“Final Approval” of this Agreement means the date that the Order and Final

Judgment is entered in this Action approving this Agreement.
2.16

“Fund Institution” means a third-party banking institution where the cash funds

COACH will pay under the terms of this Agreement will be deposited into an interest-bearing
Qualified Settlement Fund account, specifically, the Settlement Fund, as defined herein.
2.17

“Incentive Award” means the court-approved amount Plaintiffs will receive,

pursuant to Section 8.4.
2.18

“Merchandise” means any item sold at COACH’s Coach-branded outlet stores in

the United States.
2.19

“Notice Fund” means the portion of the Settlement Fund valued at Three Hundred

Twenty-One Thousand Dollars and No Cents ($321,000.00), supplemented as necessary and
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permissible pursuant to Section 5.1(a), that shall be used to pay for the costs and expenses
associated with disseminating notice to the Settlement Class, including but not limited to, the Class
Notice and Summary Settlement Notice, and the costs and expenses associated with the
administration of the Settlement, including but not limited to, processing claims and fees of the
Class Action Settlement Administrator.
2.20

“Notice Plan” means the plan for publication of Class Notice developed by the

Settlement Claim Administrator, which will be attached as an exhibit to the Motion for Preliminary
Approval, Declaration of Steven Weisbrot, Esq., of Angeion Group, LLC, with Respect to
Settlement Notice Plan.
2.21

“Order and Final Judgment” means the final order to be entered by the Court

approving the Settlement pursuant to the terms and conditions of this Agreement, dismissing the
Action with prejudice, releasing claims as fully provided in this Agreement, and otherwise
directing as the Court or the Parties deem necessary and appropriate to effectuate the terms and
conditions of this Agreement.
2.22

“Preliminary Approval” means the order preliminarily approving the Agreement,

preliminarily certifying the Settlement Class, and issuing any necessary related orders.
2.23

“Qualified Settlement Fund” means the type of fund, account, or trust, created

pursuant to 26 C.F.R. §1.468B-1, that the Fund Institution will establish to receive certain
payments under this Agreement and as provided for herein.
2.24

“Related Actions” means any action filed, threatened to be filed, or filed in the

future in other state or federal courts asserting claims and alleging facts substantially similar to
those asserted and alleged in this Action including, inter alia, the Released Claims.
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2.25

“Released Claims” means any and all class or other claims against COACH by

itself, or any of its current or former subsidiaries or affiliates or any of its or their current or former
officers, directors, members, employees, agents, representatives, insurers, trustees, attorneys,
investors, prospective investors, predecessors, successors, assigns, distributors, and retailers of
COACH and its subsidiaries, affiliates, and parent companies, and all other persons who were, are
or might be claimed to be liable in the Action (collectively, the “Coach Released Persons &
Entities”) regarding any and all manner of action or actions, cause or causes of action, in law or in
equity, suits, debts, liens, contracts, agreements, promises, liabilities, claims, demands, damages,
losses, costs, or expenses of any nature whatsoever, whether known or unknown, accrued or
unaccrued, fixed or contingent, including, but not limited to, those claims of which Plaintiffs may
not be aware and those not mentioned in this Agreement, which Settlement Class Members now
have, or hereafter may have, against the Coach Released Persons & Entities arising out of or
relating to the allegations in the Complaint or the First Amended Complaint, which, for the
avoidance of doubt, includes COACH’s alleged discounting of its Merchandise from a “MFSRP,”
advertising of those discounts, and COACH’s sales of Merchandise from Coach-branded outlet
stores in the United States.
2.26

“Coach Released Persons & Entities,” including those whom Settlement Class

Members covenant not to sue, means and includes COACH by itself or any of its current or former
subsidiaries or affiliates or any of its or their current or former officers, directors, members,
employees, agents, representatives, insurers, trustees, attorneys, subsidiaries, affiliates, commonly
held companies, parent companies, investors, prospective investors, predecessors, successors,
assigns, distributors, retailers, customers; the respective officers, directors, members, employees,
subsidiaries, affiliates, parent companies, investors, shareholders, successors or assigns of the
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foregoing persons; and all other persons who were, are or might be claimed to be liable in the
Action.
2.27

“Settlement Class” or “Settlement Class Member” means all persons who, during

the Class Period, purchased one or more items from COACH’s Coach-branded outlet stores in the
United States offered at a discount from a “MFSRP” and which contained a MFSRP on the tag.
Excluded from the Settlement Class and Settlement Class Members are: (a) the directors, officers,
employees, and attorneys of COACH, its parents and subsidiaries, and any other entity in which
COACH has a controlling interest; (b) governmental entities; (c) the Court, the Court’s immediate
family, and Court staff; and (d) any person that timely and properly excludes himself or herself
from the Settlement Class in accordance with the procedures approved by the Court.
2.28

“Settlement Fund” means the aggregate value of Four Million, Six Hundred Sixty-

One Thousand and No Cents ($4,661,000.00) that may be distributed through the Cash Fund and
in Vouchers to Settlement Class Members who submit valid and timely Claim Forms, pursuant to
Section 4.2. Before the Vouchers are determined, the Settlement Fund will first be used to create
the Notice Fund, which will be used to pay for Class Notice and administration costs or other costs
pursuant to the terms of Section 4.1(a) of this Agreement, prior to any distribution from the Cash
Fund or Vouchers.
2.29

“Settlement Hearings” means the hearings the Court will hold to consider and

determine whether it should approve the proposed settlement contained in this Agreement as fair,
reasonable, and adequate, and whether it should enter Order and Final Judgment approving the
terms of the Agreement. The term Settlement Hearings include both a “Preliminary Approval
Hearing” and a “Final Approval Hearing,” to be held after preliminary approval is granted, as the
Court so orders.
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2.30

“Settlement Website” means the website to be created by the Settlement

Administrator for this settlement at www.______________ that will include information about the
Action and the Settlement, relevant documents, and electronic and printable forms relating to the
Settlement, including the Long Form Notice, Short Form Notice, and Claim Form. The format
and contents of the Settlement Website shall be mutually agreed upon by the Parties in writing.
The Settlement Website shall be activated on the date of the first publication of the Summary
Settlement Notice or Class Notice, whichever is earlier, and shall remain active for at least one
hundred and twenty (120) calendar days after the Court enters the Order and Final Judgment.
2.31

“Summary Settlement Notice” or “Short Form Notice” means the Summary Class

Notice of proposed class action settlement, to be disseminated substantially in the form of Exhibit
C attached to this Agreement. Any changes to the Summary Settlement Notice or Short Form
Notice from the form set forth in Exhibit C must be jointly approved by Class Counsel and
COACH’s Counsel.
2.32

“Tally” or “Final Tally” means the calculation and report the Settlement

Administrator shall provide to the Parties, which shall include the value, number, and type of
timely, valid, and approved Claims. The Final Tally shall also include the calculation of the face
value of the Vouchers that Settlement Class Members timely and validly claimed.
2.33

“Voucher” means an electronic voucher that may be redeemed for available

Merchandise only at physical Coach-branded outlet stores in the United States. Vouchers are
subject to the following terms and conditions: (a) a Settlement Class Member need not spend any
cash to use a Voucher for Merchandise that, when combined with any applicable tax(es), is less
than the Voucher amount; (b) Vouchers are fully transferrable; (c) up to two (2) Vouchers may be
combined or stacked to purchase Merchandise in a single transaction or on any one calendar day;
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(d) Vouchers will expire twelve months after they are distributed by the Class Administrator; (e)
Vouchers may not be combined with other coupon(s), except that Vouchers may be used on any
Merchandise offered to the general public on promotion or at a discount; (f) Vouchers have no
independent monetary value; and (g) no minimum or maximum purchase amount is required to
use a Voucher. Procedures for implementing and enforcing the above terms and conditions shall
be mutually agreed upon by Class Counsel and COACH’s Counsel, in collaboration with the
Settlement Administrator.
2.34

“Voucher Fund” means the portion of the Settlement Fund valued at Three Million

Eight Hundred Forty Thousand Dollars and No Cents ($3,840,000.00) that COACH may pay in
Vouchers to Settlement Class Members who elect to receive Vouchers and who submit valid and
timely Claim Forms, pursuant to Section 4.2.
III.

CERTIFICATION OF THE SETTLEMENT
CLASS AND PRELIMINARY APPROVAL
3.1

For the purposes of settlement and the proceedings contemplated herein only, the

Parties stipulate and agree that a nationwide Settlement Class may be certified. Class certification
shall be for settlement purposes only and shall have no effect for any other purpose.
3.2

The certification of the Settlement Class shall be binding only with respect to this

Agreement. In the event that Final Approval does not occur for any reason, the Preliminary
Approval, and all of its provisions, shall be vacated by its own terms, this Agreement shall be void,
null and of no effect ab initio, and this Action shall revert to its status that existed prior to the date
of this Agreement.
3.3

COACH does not oppose class certification for settlement purposes only and

consents to Plaintiffs’ application to the Court for entry of an order which, among other things:
(a) preliminarily certifies the Settlement Class in accordance with the definition set forth in Section
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2.27 of this Agreement; (b) preliminarily approves this Agreement for purposes of issuing Class
Notice; (c) approves the timing, content, and manner of the Class Notice and Summary Settlement
Notice or Short Form Notice; (d) appoints the Settlement Administrator; (e) appoints Carlson
Lynch LLP, Zimmerman Reed LLP, Kopelwitz Ostrow, P.A., Tycko & Zavareei LLP, and
Halunen Law, as Class Counsel and Plaintiffs Marino, Esparza, Rael and Hinkey as Class
Representatives; and (f) makes such orders as are necessary and appropriate to effectuate the terms
and conditions of this Agreement.
3.4

On or before seven (7) days prior to the filing of the Motion for Preliminary

Approval, COACH shall submit a signed, written declaration, substantially in the form of Exhibit
D to this Agreement, stating that at least fifty (50) items of Merchandise will be made available
during the Voucher redemption period for purchase in COACH’s Coach-branded outlet stores in
the United States at a price of twenty dollars ($20.00) or less.
IV.

SETTLEMENT CONSIDERATION AND BENEFITS
The settlement relief includes two components to benefit the Settlement Class: (a) a

Settlement Fund from which Settlement Class Members who submit timely, valid, and approved
claims will obtain cash payments or Vouchers; and (b) injunctive relief taking the form of
compliance with state and federal price comparison laws, employee training with respect thereto,
and compliance monitoring.
4.1

Settlement Fund
(a)

Settlement Fund. COACH shall establish a Settlement Fund with a cash

and voucher combined value of Four Million Six Hundred Sixty-One Thousand and No Cents
($4,661,000.00). The Settlement Fund’s value is determined as follows: (i) a $3,840,000 Voucher
Fund that will be used to distribute to eligible Settlement Class Members who make a claim for
Vouchers to purchase Merchandise, on a pro rata basis; (ii) a $500,000 Cash Fund that will be used
13
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to pay eligible Settlement Class Members who make a claim for a cash award, on a first come,
first served basis (i.e., not a pro rata basis); and (iii) a $321,000 Notice Fund to pay for the
Settlement Administrator and to provide Class Notice to the Settlement Class. Section 4.1(b) sets
forth the timing of COACH’s obligations regarding the cash and voucher Settlement Fund.
(b)

COACH’s Funding of the Settlement Fund.
(i)

Initial Deposit. Within twenty (20) calendar days after the entry of

the Preliminary Approval Order, COACH shall deposit Three Hundred Twenty-One Thousand
Dollars and No Cents ($321,000.00) into an account at the Fund Institution for the purposes of the
Notice Fund. This deadline may be extended by mutual consent of the Parties. Additional
Payment. Within thirty (30) calendar days of the Effective Date, COACH shall advance into an
account at the Fund Institution the remaining Five Hundred Thousand Dollars and No Cents
($500,000.00) for the Cash Fund.
(ii)

Vouchers. Within sixty (60) days of the Effective Date, COACH

shall work with the Claims Administrator to issue vouchers totaling a value of Three Million Eight
Hundred Forty Thousand Dollars and No Cents ($3,840,000.00). Vouchers will be issued in
amounts calculated by the Claims Administrator based on the total number of valid Claims
received. For clarity, Vouchers will not be deposited into a QSF, trust or other formal depository
account.
(c)

Class Counsel must approve any payment of costs or expenses under

Sections 4.1(a)(i), 4.1(a)(ii), and 4.1(a)(iii).
(d)

In no circumstances shall COACH’s contribution to the Settlement Fund

exceed Eight Hundred Twenty-One Thousand Dollars and No Cents ($821,000.00) in Cash and
Three Million Eight Hundred Forty Thousand Dollars and No Cents ($3,840,000.00) in Vouchers
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at face value. Under this Settlement Agreement, the Parties agree that COACH’s contribution to
the Settlement Fund, along with its payment of Attorneys’ Fees and Expenses and Incentive
Awards that are separate from its contribution to the Settlement Fund, will collectively encompass
the full extent of COACH’s monetary payment in full consideration for the Releases and covenants
not to sue set forth in Section VII of this Agreement. These payments, pursuant to the terms and
conditions of this Agreement, and any other non-monetary obligations of and considerations due
from COACH set forth in this Agreement, will be in full satisfaction of all individual and class
claims asserted in this Action.
(e)

COACH and the Released Parties are not obligated (and will not be

obligated) to compute, estimate, or pay any taxes on behalf of Plaintiffs, Class Counsel, any
Settlement Class Member, or the Settlement Administrator, or otherwise administer or support the
implementation of the Settlement except as set forth herein.
(f)

In the event the Effective Date does not occur, all amounts paid into the

Settlement Fund, less amounts incurred for claims administration and notice up to the date it is
determined that the Effective Date will not occur, shall be returned to COACH. In no other event
shall the amounts paid into the Settlement Fund revert to COACH.
4.2

Eligibility and Process for Obtaining a Cash or Voucher Payment

To be eligible for either a cash or Voucher payment, a Settlement Class Member must
submit a timely and valid Claim Form, which will be evaluated by the Settlement Administrator.
(a)

Claim Form Availability. The Claim Form shall be in a substantially

similar form to that attached as Exhibit A. The Claim Form will be: (i) included on the Settlement
Website to be designed and administered by the Settlement Administrator; (ii) made readily
available from the Settlement Administrator, including to anyone requesting a Claim Form from
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the Settlement Administrator by mail, e-mail, or calling a toll-free number provided by the
Settlement Administrator; and (iii) made readily available via a hyperlink that will be emailed to
Settlement Class Members for whom COACH has, and/or the Administrator finds, an email
address.
(b)

Timely Claim Forms. Settlement Class Members must submit a timely

Claim Form. To be timely, the Claim Form must be postmarked or submitted online before or on
the last day of the Claim Period, the specific date of which will be displayed on the Claim Form
and Class Notice as set forth on the Exhibits A and B. For a Claim Form submitted by mail, the
Claim Form will be deemed to have been submitted on the date of the postmark on the envelope
or mailer. For an electronically submitted Claim Form, the Claim Form will be deemed to have
been submitted on the date it is received by the Settlement Administrator or three days after being
submitted by the Settlement Class Member, whichever is shorter.
(c)

Validity of Claim Forms. Settlement Class Members must submit a valid

Claim Form, which must contain the Settlement Class Member’s legal first and last name and
email address or mailing address, and an attestation of purchase(s) as described in Section
4.2(d)(1), or proof of purchase as described in Section 4.2(d)(2). Settlement Class Members who
elect to receive cash instead of a Voucher must additionally identify the date and location of at
least one purchase of Merchandise, under penalty of perjury. Subject to Section 4.2(g) herein,
Claim Forms that do not meet the requirements set forth in this Agreement and in the Claim Form
instructions may be rejected. The Settlement Administrator will have the sole discretion to
determine a Claim Form’s validity. Where a good faith basis exists, the Settlement Administrator
may reject a Settlement Class Member’s Claim Form for, among other reasons, the following:
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(i)

failure to attest to the purchase of Merchandise during the Class

Period at a discount from the regular or original price;
(ii)

failure to identify the date and location (store location or city and

state) of at least one purchase of Merchandise if the Settlement Class Member elects to receive
cash instead of a Voucher;
(iii)

failure to provide adequate verification or additional information of

the Claim pursuant to a request of the Settlement Administrator;
(iv)

failure to fully complete and sign the Claim Form;

(v)

failure to submit a legible Claim Form;

(vi)

submission of a fraudulent Claim Form;

(vii)

submission of Claim Form that is duplicative of another Claim

Form;
(viii) submission of Claim Form by a person who is not a Settlement Class
Member;
(ix)

request by person submitting the Claim Form to pay funds to a

person or entity that is not the Settlement Class Member for whom the Claim Form is submitted;
(x)

failure to submit a Claim Form by the end of the Claim Period; or

(xi)

failure to otherwise meet the requirements of this Agreement or the

Claim Form.
(d)

Tiers. For purposes of issuing the Vouchers, Authorized Claimants will be

categorized into tiers based on the total dollar amount of their verified purchases during the Class
Period:
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1.

Tier 1 Authorized Claimants: A Tier 1 Authorized Claimant is
anyone who does not submit any proof of purchase(s) with his or
her timely and valid Claim Form, or anyone whose purchase(s)
during the Class Period identified on a timely and valid Claim Form
are less than $150.00. To qualify for Tier 1, Claimants are required
to submit a declaration under penalty of perjury, consistent with the
Claim Form attached hereto as Exhibit A, that the Settlement Class
Member purchased Merchandise offered at a discount from a regular
or original price during the Class Period.

2.

Tier 2 Authorized Claimants: A Tier 2 Authorized Claimant is
one who has a purchase(s) during the Class Period totaling $150.00
or more. To qualify for Tier 2, Claimants are required to submit
proof of purchase(s) totaling $150.00 or more with a timely and
valid Claim Form.

(e)

Award to the Class. To each Authorized Claimant, Coach shall issue:
1.

Tier 1 Authorized Claimants: one (1) Voucher, with a maximum
value of $20.00, or $5.00 cash;

2.

Tier 2 Authorized Claimants: two (2) Vouchers, with a maximum
value of $20.00 on each Voucher, or $10.00 cash.

(f)

If the Voucher Fund would not be exhausted in a single round of

distribution, then additional subsequent rounds of Voucher distribution will occur pro rata pursuant
to Section 4.5 below.
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(g)

If the Cash Fund would not be exhausted in a single round of distribution,

then the Cash fund will be distributed pro rata pursuant to Sections 4.5 below.
(h)

Verification of Purchase May Be Required. The Claim Form shall advise

Settlement Class Members that while proof of purchase is not required to submit a Claim under
Tier 1, should good cause exist to doubt the validity of the information provided on the Claim
Form, the Settlement Administrator may request verification or more information regarding the
purchase of Merchandise for the purpose of preventing fraud. If the Settlement Class Member
does not timely comply or is unable to produce documents or additional information to substantiate
the information on the Claim Form and the Claim is otherwise not approved, the Settlement
Administrator may disqualify the Claim, subject to the agreement of Class Counsel.
(i)

Claim Form Submission and Review. Claimants may submit a Claim

Form either by U.S. mail or electronically. The Settlement Administrator shall review and process
the Claim Forms pursuant to the process described in this Agreement to determine each Claim
Form’s validity. Adequate and customary procedures and standards will be used by the Settlement
Administrator to prevent the payment of fraudulent claims and to pay only legitimate claims. The
Parties shall take all reasonable steps, and direct the Settlement Administrator to take all reasonable
steps, to ensure that Claim Forms completed and signed electronically by Claimants conform to the
requirements of the federal Electronic Signatures in Global and National Commerce Act, 15 U.S.C.
§ 7001, et seq.
(j)

Claim Form Deficiencies. Failure to provide all information requested on

the Claim Form will not result in immediate denial or nonpayment of a claim. Instead, the
Settlement Administrator will take adequate and customary steps to attempt to cure the defect and
to determine the Claimant’s eligibility for payment and the amount of payment based on the
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information contained in the Claim Form or otherwise submitted, including, but not limited to,
attempting to follow up with the Claimant to gather additional information if necessary. If the
Claim Form defect cannot be cured, the Claim Form will be rejected.
(k)

Failure to Submit Claim Form. Unless a Settlement Class Member opts

out pursuant to Section VI, any Settlement Class Member who fails to submit a timely and valid
Claim Form shall be forever barred from receiving any payment pursuant to this Agreement, and
shall in all other respects be bound by all of the terms of this Agreement and the terms of the Order
and Final Judgment to be entered in the Action. Any Settlement Class Member who does not opt
out will be bound by the Release in this Agreement and will be barred from bringing any action in
any forum (state or federal) against any of the Released Parties concerning any of the matters
subject to the Release.
4.3

Form of Distribution to Settlement Class Members
(a)

Payment to be provided to each Settlement Class Member who submits a

timely and valid Claim Form pursuant to the terms and conditions of this Agreement shall be in
the form of cash or Voucher(s). The amount or value of the payment will vary based on: (i) the
total number of valid claims and type of claims submitted; and (ii) the number of Settlement Class
Members who elect to receive cash versus Vouchers.
(b)

Cash will be paid by the Settlement Administrator pursuant to Section 4.4,

(c)

Vouchers will be distributed by the Settlement Administrator pursuant to

via check;

Section 4.4, via electronic transfer.
4.4

Election By Settlement Class Members of Form of Distribution
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(a)

On the Claim Form, a Settlement Class Member must elect to receive

payment in the form of either a Voucher or cash payment. Each Settlement Class Member is
eligible to receive one (1) Voucher without proof of purchase, and up to two (2) Vouchers with
valid proof of purchase, or one (1) five dollar ($5.00) cash payment without proof of purchase and
up to two (2) five dollar ($5.00) cash payments with valid proof of purchase.
(i)

Settlement Class Members who elect to receive a cash payment(s)

will receive a payment of five dollars ($5.00) for a Tier 1 Claim, or a payment of ten dollars
($10.00) for a Tier 2 Claim, on a first come, first served basis, subject to pro rata upward
adjustment pursuant to Section 4.5.
(ii)

Settlement Class Members who elect to receive a Voucher(s), and

Settlement Class Members whose claim(s) to receive a cash payment is converted to a Voucher
election pursuant to Section 4.5(c), will receive one Voucher for a Tier One Claim, or two
Vouchers for a Tier 2 Claim, that can be used to purchase Merchandise in any of COACH’s Coachbranded outlet stores in the United States. The value of the Vouchers will be determined by
dividing the value of the Voucher Fund by the total number of Vouchers resulting from timely,
valid and approved Claims for Vouchers, but in no case will the value of any single Voucher exceed
twenty dollars ($20.00).
(b)

The Settlement Administrator shall begin making payments or distributing

Vouchers to Settlement Class Members who submit timely, valid, and approved Claims via firstclass mail or electronic transfer no later than sixty (60) calendar days after the Effective Date and
after the calculations required by Section 4.5 have been completed. The Settlement Administrator
may begin to pay timely, valid, and approved Claims sooner upon COACH’s and Class Counsel’s
joint written direction, but not before the Effective Date.
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(c)

The Settlement Administrator shall have completed sending the payment or

Voucher to Settlement Class Members who have submitted timely, valid, and approved Claims no
later than one-hundred twenty (120) calendar days after the Effective Date.
4.5

Excess or Insufficient Funds in the Settlement Fund
(a)

The Settlement Administrator shall determine each authorized Claimant’s

payment based upon each Claimant’s Claim Form and the total number of valid Claims for that
type of claim in accordance with this Section. Accordingly, while the amounts of cash payments
shall be fixed for each tier and distributed on a first come, first served basis until the Cash Fund is
fully depleted, the actual Voucher amount received by each Settlement Class Member will not be
determined until after the Claim Period has ended and all Claims have been processed and
calculated.
(b)

Excess Funds.
(i)

If, after paying all valid Claims for cash awards at the amount of

five dollars ($5.00) each, value remains in the Cash Fund, such remaining funds can be used to
pay any notice and administration costs that exceed the value of the Notice Fund. If, after paying
notice and administration costs that exceed the value of the Notice Fund, value remains in the Cash
Fund, such remaining funds will be distributed pursuant to Section 4.5(b)(ii).
(ii)

If, after distributing the funds from the Cash Fund in accordance

with Section 4.5(b)(i), value remains in the Cash Fund, such remaining funds shall increase eligible
Settlement Class Members’ claimed relief for cash on a pro rata basis.
(iii)

If, after distributing one Voucher to each Settlement Class Member

who submitted a valid and timely claim for a Voucher, and two Vouchers to each Settlement Class
Member who submitted a valid and timely claim for Vouchers with valid proof of purchase, excess
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funds remain in the Voucher Fund, the Settlement Administrator shall distribute additional
Vouchers to each Settlement Class Member who submitted a valid and timely claim for a Voucher
(the “Additional Vouchers”) in accordance with the method set forth in Section 4.4(a)(ii) except
that in no case will the value of any single Additional Voucher exceed ten dollars ($10.00). If
excess funds still remain in the Voucher Fund after distribution of the Additional Vouchers, then
the Administrator shall repeat the process for the Additional Vouchers until the Voucher Fund is
fully depleted.
(c)

Insufficient Funds. Cash awards will be distributed to Settlement Class

Members on a first come, first served basis. If the total amount of the timely, valid, and approved
Claims for cash awards exceeds the value of the Cash Fund, once the Cash Fund is depleted,
otherwise timely and valid Claims for cash awards will be converted to timely and valid claims for
Voucher(s).
It is the Parties’ intent to distribute the entirety of the Settlement Fund to Settlement Class
Members pursuant to Sections 4.5(a)-(c). If, after distributing the funds from the Settlement Fund
in accordance with Sections 4.5(a)-(c), including to the payment of notice and administration costs,
any cash remains in the Settlement Fund from uncashed checks, upon motion by Plaintiffs and
upon approval by the Court, the Parties will jointly select a cy pres recipient and move the Court
to have such cash from uncashed checks paid to the cy pres recipient. Under no circumstances
shall any cash remaining in the Settlement Fund revert or otherwise be returned to COACH.
4.6

Injunctive Relief
(a)

As a direct result of this Action, COACH agrees that its pricing and labeling

practices as of the date of Preliminary Approval of this Settlement Agreement, and continuing
forward, will not violate then applicable federal or state law or regulations.
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(b)

COACH agrees for three years from the effective date of this Agreement to

periodically (no less than once a year) train (in person, online or via written communications) its
relevant Coach-branded outlet employees to facilitate compliance with state and federal price
comparison laws, specifically including but not limited to 16 C.F.R. §§ 233.1 and 233.3, Cal. Bus.
& Prof. Code § 17501, and Cal. Civ. Code § 1770(a)(13), and to be able to answer customer
questions regarding price comparisons, and will monitor its compliance with such laws and
regulations (no less than once a year).
(c)

For purposes of this Agreement, sales of Merchandise already in COACH’s

inventory prior to Final Approval shall not constitute a violation of this Agreement. Nothing in
this Agreement is intended to prevent COACH from using the label “MFSRP” or “MSRP” or any
similar designation.
4.7

Confirmatory Discovery

Within ten (10) days of the Court’s Preliminary Approval, COACH shall provide to the
Settlement Administrator a list of the names of potential Settlement Class Members based on the
definition of the Settlement Class for whom COACH has mailing or electronic mail addresses in
its customer record, as reflected by COACH’s search of its electronic records.
V.

NOTICE TO CLASS AND ADMINISTRATION OF PROPOSED SETTLEMENT
5.1

Duties and Responsibilities of the Settlement Administrator

Class Counsel recommends Angeion Group to be the Settlement Administrator for this
Agreement, without objection from COACH. Class Counsel reserves the right to select a different
Settlement Administrator if necessary, and prior to filing a Motion for Preliminary Approval,
subject to COACH’s approval, which shall not be unreasonably withheld. The Settlement
Administrator shall abide by and shall administer the Settlement in accordance with the terms,
conditions, and obligations of this Agreement and the Orders issued by the Court in this Action.
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(a)

Costs of Notice and Administration. The costs of notice and claims

administration will be paid as follows:
(i)

COACH will contribute Three Hundred Twenty-One Thousand

Dollars and No Cents ($321,000.00) to the Notice Fund as specified in Section 4.1(a). COACH
shall not be required to pay any notice and claims administration costs in excess of the Notice Fund
as specified in Section 4.1(a).
(ii)

If the costs of notice and claims administration exceed COACH’s

contribution to the Notice Fund, the costs of notice and claims administration may be paid from
excess value remaining in the Cash Fund as specified in Section 4.5(b)(i);
(iii)

If the costs of notice and claims administration exceed Three

Hundred Twenty-One Thousand Dollars and No Cents ($321,000.00), and there is either (i) no
value remaining in the Cash Fund or (ii) insufficient value remaining in the Cash Fund to pay the
costs of notice and claims administration, then any remaining costs of notice and claims
administration will be deducted and paid from any award of Attorneys’ Fees and Expenses made
pursuant to Section 8.1.
(b)

Class Notice Duties. The Settlement Administrator shall, in cooperation

with the Parties, be responsible for consulting on and designing the Class Notice, Summary
Settlement Notice, and Claim Form. Notice will be by email and publication. After the Court’s
Preliminary Approval of this Agreement and appointment of the Settlement Administrator, the
Settlement Administrator shall also be responsible for disseminating the Class Notice,
substantially in the form as described in the Notice Plan that will be attached to the motion for
Preliminary Approval, as specified in the Preliminary Approval Order, and as specified in this
Agreement. Dissemination of the Class Notice shall commence within thirty (30) calendar days

25

Case 1:16-cv-01122-VEC Document 134-3 Filed 07/21/20 Page 29 of 73

following the Court’s Preliminary Approval of this Agreement and appointment of the Settlement
Administrator. The Class Notice and Summary Settlement Notice will comply with all applicable
laws, including, but not limited to, the Due Process Clause of the Constitution. Class Notice duties
include, but are not limited to:
(i)

consulting on, drafting, and designing the Class Notice, Summary

Settlement Notice, and Claim Form. Class Counsel and COACH’s Counsel shall have input and
joint approval rights over these Notices and Form or any changes to the Notices and Form;
(ii)

developing a Notice Plan. Class Counsel and COACH’s Counsel

shall have input and joint approval rights over this Notice Plan or changes to this Notice Plan. To
the extent that the Settlement Administrator believes additional or different Notice should be
undertaken than that provided for in the Notice Plan, Class Counsel and COACH’s Counsel shall
have input and joint approval rights in their individual and sole discretion over any additional or
different Notice;
(iii)

establishing and publishing a website that contains the Class Notice

and related documents, including a Claim Form capable of being completed and submitted on-line.
The Settlement Website, including the Class Notice, shall remain available for at least 120 days
after the Effective Date;
(iv)

sending the Class Notice and related documents, including a Claim

Form, via electronic mail, or regular mail for anyone who requests it, to any potential Settlement
Class Member who so requests and sending such Class Notice and documents to the list of names,
provided by COACH, who are identified by COACH, based on information in COACH’s business
records, as a potential Settlement Class Member with an electronic mail address;
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(v)

responding to requests from Class Counsel and COACH’s Counsel;

(vi)

otherwise implementing and assisting with the dissemination of the

and

Notice of the Settlement.
(c)

Class Action Fairness Act Notice Duties to State and Federal Officials.

No later than ten (10) calendar days after this Agreement is filed with the Court, COACH shall
mail or cause to be mailed the items specified in 28 U.S.C. § 1715(b) to each State and Federal
official specified in 28 U.S.C. § 1715(a).
(d)

Claims Process Duties. The Settlement Administrator shall be responsible

for implementing the terms of the Claim Process and related administrative activities, including
communications with Settlement Class Members concerning the Settlement, Claim Process, and
the options they have. Claims Process duties include, but are not limited to:
(i)

executing any mailings required under the terms of this Agreement;

(ii)

establishing a toll-free voice response unit to which Settlement

Class Members may refer for information about the Action and the Settlement;
(iii)

establishing a post office box for the receipt of Claim Forms,

exclusion requests, and any correspondence;
(iv)

receiving and maintaining on behalf of the Court all correspondence

from any Settlement Class Member regarding the Settlement, and forwarding inquiries from
Settlement Class Members to Class Counsel or their designee for a response, if warranted; and (v)
receiving and maintaining on behalf of the Court any Settlement Class Member correspondence
regarding any opt-out requests, exclusion forms, or other requests to exclude himself or herself
from the Settlement, and providing to Class Counsel and COACH’s Counsel a copy within five
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(5) calendar days of receipt. If the Settlement Administrator receives any such forms or requests
after the deadline for the submission of such forms and requests, the Settlement Administrator
shall promptly provide Class Counsel and COACH’s Counsel with copies.
(e)

Claims Review Duties. The Settlement Administrator shall be responsible

for reviewing and approving Claim Forms in accordance with this Agreement. Claims Review
duties include, but are not limited to:
(i)

reviewing each Claim Form submitted to determine whether each

Claim Form meets the requirements set forth in this Agreement, including, but not limited to
whether the person for whom the Claim is made is a Settlement Class Member, and whether it
should be allowed, including determining whether a Claim by any Settlement Class Member is
timely, complete, and valid;
(ii)

working with Settlement Class Members who submit timely claims

to try to cure any Claim Form deficiencies;
(iii)

using all reasonable efforts and means to identify and reject

duplicate and/or fraudulent claims, including, without limitation, maintaining a database of all
Claim Form submissions;
(iv)

keeping an accurate and updated accounting via a database of the

number of Claim Forms received, whether the Settlement Class Member elected to receive a cash
award or a Voucher, the name and address of the Settlement Class Member who made the claim,
whether the claim has any deficiencies, and whether the claim has been approved as timely and
valid; and
(v)

otherwise implementing and assisting with the Claim review process

and payment of the Claims, pursuant to the terms and conditions of this Agreement. For avoidance
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of doubt, the Settlement Administrator shall have the sole discretion to determine the validity of
Claims.
(f)

Updates. The Settlement Administrator shall provide periodic updates to

Class Counsel and COACH’s Counsel regarding Claim Form submissions beginning within seven
(7) business days after the commencement of the dissemination of the Class Notice or the
Summary Settlement Notice, continuing on a monthly basis thereafter, and shall provide such an
update within seven (7) calendar days before the Final Approval Hearing. The Settlement
Administrator shall also provide such updates to Class Counsel or COACH’s Counsel upon
request, within a reasonable amount of time. The Settlement Administrator shall give the Final
Tally to the Parties no later than seven (7) calendar days after the close of the Claim Period.
(g)

Claims Payment Duties.

The Settlement Administrator shall be

responsible for sending cash awards and Vouchers to all eligible Settlement Class Members with
valid, timely, and approved Claims pursuant to the terms and conditions of this Agreement. Claim
Payment duties include, but are not limited to:
(i)

within seven (7) calendar days of the Effective Date, provide a

report to Class Counsel and COACH’s Counsel calculating the number of valid and timely Claims,
the number of Settlement Class Members who elected to receive cash awards and Vouchers, the
total number of Vouchers issued, the dollar value of each Voucher, and, if additional cash or
Voucher payments are issued from the excess funds described in Section 4.5, the individual and
aggregate dollar value of those payments;
(ii)

per Sections 4.3, 4.4, and 4.5, once the Settlement Fund has been

funded, sending cash awards and Vouchers to Settlement Claim Members who submitted timely,
valid, and approved Claim Forms; and
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(iii)

once cash awards and Vouchers distributions have commenced to

the Settlement Class pursuant to the terms and conditions of this Agreement, the Settlement
Administrator shall provide a regular accounting to Class Counsel and COACH’s Counsel that
includes, but is not limited to, the number of cash awards paid and their value and the number of
Vouchers awarded and their value.
(h)

Reporting to Court. Not later than ten (10) calendar days before the date

of the Final Approval Hearing, the Settlement Administrator and Notice Administrator shall file a
declaration or affidavit with the Court that: (i) includes a list of those persons who have opted out
or excluded themselves from the Settlement; and (ii) describes the scope, methods, and results of
the notice program.
(i)

Duty of Confidentiality. The Settlement Administrator shall treat any and

all documents, communications, and customer, name, mailing or electronic mail address, payment
and Voucher amount information or process and other information and materials received in
connection with the administration of the Settlement as confidential and shall not disclose any or
all such documents, communications, or other information to any person or entity, except to the
Parties or as provided for in this Agreement or by Court Order.
(j)

Right to Request Claims Information. Class Counsel and COACH’s

Counsel shall have the right to receive information regarding the number and type of Claim Forms
received by the Settlement Administrator at any time upon reasonable notice.
(k)

Failure to Perform. If the Settlement Administrator misappropriates any

funds from the Notice Fund or Settlement Fund or makes a material or fraudulent
misrepresentation to, or conceals requested material information from, Class Counsel, COACH,
or COACH’s Counsel, then the Party who discovers the misappropriation or concealment or to
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whom the misrepresentation is made shall, in addition to any other appropriate relief, have the
right to demand that the Settlement Administrator immediately be replaced. If the Settlement
Administrator fails to perform adequately on behalf of the Parties, the Parties may agree to remove
the Settlement Administrator. Neither Party shall unreasonably withhold consent to remove the
Settlement Administrator. The Parties will attempt to resolve any disputes regarding the retention
or dismissal of the Settlement Administrator in good faith. If unable to so resolve a dispute, the
Parties will refer the matter to the Court for resolution.
VI.

OBJECTIONS AND REQUESTS FOR EXCLUSION
6.1

A Settlement Class Member may either object to the settlement contemplated in

this Agreement pursuant to Section 6.2 or request exclusion from this Agreement pursuant to
Section 6.3.
6.2

Objections. Settlement Class Members shall have the right to object to this

Settlement and to appear and show cause, if they have any reason why the terms of this Agreement
should not be given Final Approval, pursuant to this paragraph:
(a)

A Settlement Class Member may object to the settlement contemplated in

this Agreement either on his or her own without an attorney, or through an attorney hired at his or
her own expense.
(b)

Any person who submits a Request for Exclusion or “Opt Out” as provided

by Section 6.3 may not submit an objection to the settlement contemplated in this Agreement.
(c)

Any objection to the settlement contemplated in this Agreement must be in

writing, signed by the Settlement Class Member (and his or her attorney, if individually
represented), filed with the Court, with a copy delivered to Class Counsel and COACH’s Counsel
at the addresses set forth in the Class Notice, no later than thirty (30) calendar days before the Final
Approval Hearing.
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(d)

Any objection regarding or related to the settlement contemplated in this

Agreement shall contain a caption or title that identifies it as “Objection to Class Settlement in
Marino v. Coach, Inc., Civil Action No. 1:16-cv-01122-VEC (S.D.N.Y.).”
(e)

Any objection regarding or related to the settlement contemplated in this

Agreement shall contain: information sufficient to identify and contact the objecting Settlement
Class Member (or his or her individually hired attorney, if any); a clear and concise statement of
the Settlement Class Member’s objection; the date(s), time(s) and location(s) that the objector has
purchased Merchandise; the facts supporting the objection; a specific statement of the legal
grounds on which the objection is based, including whether it applies only to the objector, to a
specific subset of the class, or to the entire class; the number of times in which the objector or his
or her counsel has objected to a class action settlement within the five years preceding the date
that the objector files the objection, the caption of each case in which the objector or his or her
counsel has made such objection and a copy of any orders related to or ruling upon the objector’s
prior such objections that were issued by the trial and appellate courts in each listed case, the
identity of any former or current counsel who may be entitled to compensation for any reason
related to the objection to the Agreement or fee application; the number of times in which the
objector’s counsel or counsel’s law firm have objected to a class action settlement within the five
(5) years preceding the date that the objector files the objection, the caption of each case in which
the counsel or the firm has made such objection and a copy of any orders related to or ruling upon
counsel’s or the firm’s prior such objections that were issued by the trial and appellate courts in
each listed case; any and all agreements that relate to the objection or the process of objecting –
whether written or verbal – between objector or objector’s counsel and any other person or entity;
a list of all persons who will be called to testify at the Final Approval Hearing in support of the
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objection; and a statement confirming whether the objector intends to personally appear and/or
testify at the Final Approval Hearing.
(f)

Any objection shall include documents sufficient to establish the basis for

the objector’s standing as a Settlement Class Member, such as: (i) a declaration signed by the
objector under penalty of perjury, with language similar to that included in the Claim Form
attached hereto as Exhibit A, that the Settlement Class Member purchased Merchandise offered at
a discount from a regular or original price during the Class Period; or (ii) receipt(s) reflecting such
purchase(s).
(g)

Class Counsel and COACH’s Counsel shall have the right to respond to any

objection no later than seven (7) calendar days prior to the Final Approval Hearing. The Party so
responding shall file a copy of the response with the Court, and shall serve a copy, by regular mail,
hand or overnight delivery, to the objecting Settlement Class Member or to the individually hired
attorney for the objecting Settlement Class Member, to Class Counsel, and to COACH’s Counsel.
(h)

If an objecting Settlement Class Member chooses to appear at the hearing,

no later than fifteen (15) calendar days before the Final Approval Hearing, a Notice of Intention
to Appear, either In Person or Through an Attorney, must be filed with the Court and list the name,
address and telephone number of the attorney, if any, who will appear.
6.3

Requests for Exclusion. Settlement Class Members shall have the right to elect to

exclude themselves, or “opt out,” of the monetary portion of this Agreement, relinquishing their
rights to compensation under this Agreement, and preserving their claims for damages that accrued
during the Class Period, pursuant to this section:
(a)

A Settlement Class Member wishing to opt out of this Agreement must send

to the Settlement Administrator, by U.S. Mail, a personally signed letter including his or her name
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and address, and providing a clear statement communicating that he or she elects to be excluded
from the Settlement Class.
(b)

Any request for exclusion or opt out must be postmarked on or before the

opt-out deadline date specified in the Preliminary Approval Order. The date of the postmark on
the return-mailing envelope shall be the exclusive means used to determine whether a request for
exclusion has been timely submitted.
(c)

The Settlement Administrator shall forward copies of any written requests

for exclusion to Class Counsel and COACH’s Counsel, and shall file a list reflecting all requests
for exclusion with the Court no later than ten (10) calendar days before the Final Approval Hearing.
(d)

The Request for Exclusion must be personally signed by the Settlement

Class Member.
6.4

Any Settlement Class Member who does not file a timely written request for

exclusion as provided in the preceding Section 6.3 shall be bound by all subsequent proceedings,
orders, and judgments, including, but not limited to, the Release in this Action, even if he or she
has litigation pending or subsequently initiates litigation against COACH relating to the claims
and transactions released in this Action.
6.5

Any Settlement Class Member who does not request exclusion from the Settlement

has the right to object to the Settlement. Settlement Class Members may not both object and opt
out of the Settlement. Any Settlement Class Member who wishes to object must timely submit an
objection as set forth in Section 6.2 above. If a Settlement Class Member submits both an objection
and a written request for exclusion, he or she shall be deemed to have complied with the terms of
the procedure for requesting exclusion as set forth in Section 6.3 and shall not be bound by the
Agreement if approved by the Court and the objection will not be considered by the Court.
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6.6

COACH shall have in its sole and exclusive discretion the right to terminate and

withdraw from this Agreement at any time prior to Final Approval if the number of timely and
valid Requests for Exclusion or “Opt Outs” received exceeds five thousand (5,000).
VII.

RELEASES AND COVENANT NOT TO SUE
7.1

Upon the Effective Date of this Settlement Agreement, Plaintiffs and each

Settlement Class Member, and each of their successors, assigns, heirs, and personal
representatives, shall be deemed to have, and by operation of the Judgment shall have, fully,
finally, and forever released, relinquished, and discharged all Released Claims against the Coach
Released Persons & Entities. Plaintiffs and each Settlement Class Member covenant and agree
that they shall not hereafter seek to sue, institute litigation against or otherwise seek to establish
liability or damages against any Coach Released Persons & Entities or any other person based, in
whole or in part, on any of the Released Claims. The Released Claims shall be construed as
broadly as possible to effect complete finality over this litigation involving the pricing, labeling,
and advertising of Merchandise offered at a discount from a “MFSRP” from Coach-branded outlet
stores in the United States, including but not limited to, as alleged in the Complaint or First
Amended Complaint.
7.2

Upon the Effective Date, COACH shall be deemed to have, and by operation of the

Order and Final Judgment shall have, fully, finally, and forever released, relinquished, and
discharged each named Plaintiff, each and all of the Settlement Class Members, and Class Counsel
from all claims (including Unknown Claims, defined in Section 7.3) arising out of, relating to, or
in connection with, the institution, prosecution, assertion, settlement or resolution of the Action or
the Released Claims (“COACH’s Released Claims”).
7.3

In addition, with respect to the subject matter of this Action, by operation of entry

of the Order and Final Judgment, Plaintiffs and each Settlement Class Member, and each of their
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respective successors, assigns, legatees, heirs, and personal representatives, and COACH with
respect to COACH’s Released Claims, expressly waive any and all rights or benefits they may
now have, or in the future may have, under any law relating to the releases of unknown claims,
including, without limitation, Section 1542 of the California Civil Code, which provides:
A General Release does not extend to claims which the creditor does
not know or suspect to exist in his or her favor at the time of
executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor.
In addition to the foregoing, by operation of entry of the Order and Final Judgment, Plaintiffs and
each Settlement Class Member, and COACH with respect to the COACH’s Released Claims, shall
be deemed to have waived any and all provisions, rights, and benefits conferred by any law of any
state or territory of the United States or any foreign country, and any and all principles of common
law that are similar, comparable, or equivalent in substance or intent to Section 1542 of the
California Civil Code (“Unknown Claims”).
7.4

To the extent permitted by law, this Agreement may be pleaded as a full and

complete defense to, and may be used as the basis for an injunction against, any action, suit, or
other proceeding that may be instituted, prosecuted, or attempted in breach of or contrary to this
Agreement, including but not limited to any Related Actions.
VIII. ATTORNEYS’ FEES AND EXPENSES AND
CLASS REPRESENTATIVE INCENTIVE AWARD
8.1

Class Counsel will make an application for an award of Attorneys’ Fees and

Expenses in the Action that will not exceed One Million, One Hundred Seventy Five Thousand
and No Cents ($1,175,000.00). COACH has agreed to pay the amount approved by the Court so
long as it does not exceed the requested amount. This shall be the sole aggregate compensation
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paid by COACH for Class Counsel representing the Settlement Class and it shall be paid separate
and apart from COACH’s contributions to the Settlement Fund. Class Counsel agrees that any
award of Attorneys’ Fees and Expenses will be sought solely and exclusively in the Action. Class
Counsel agrees that they will not seek or accept more than One Million, One Hundred Seventy
Five Thousand and No Cents ($1,175,000.00) in Attorneys’ Fees and Expenses. The Parties also
agree that the final order on attorneys’ fees submitted to the Court for approval shall state that the
maximum amount for which COACH will be liable to Class Counsel in the Action is the amount
approved by the Court, not to exceed One Million, One Hundred Seventy Five Thousand and No
Cents ($1,175,000.00). The ultimate award of Attorneys’ Fees and Expenses will be determined
by the Court. Notwithstanding anything herein, the Court’s failure to approve, in whole or in part,
any award of Attorneys’ Fees and Expenses to Class Counsel shall not prevent the Agreement
from becoming effective, shall not constitute grounds for termination of the Agreement, and the
remaining provisions of this Agreement shall remain in full force and effect.
8.2

COACH shall wire to an account identified and maintained by Class Counsel any

Court-approved Attorneys’ Fees and Expenses to Class Counsel within ten (10) calendar days of
the Effective Date. Such payment shall be in full settlement of any claim for any Attorneys’ Fees
and Expenses by Class Counsel. For the avoidance of doubt, payment of Attorneys’ Fees and
Expenses shall only be paid by COACH after it receives an IRS form W-9. COACH shall issue
an IRS form 1099 with respect to the payment.
8.3

COACH will not appeal from any order with respect to the award of Attorneys’

Fees and Expenses provided that the order does not award Attorneys’ Fees and Expenses in excess
of the amount stated in Section 8.1. Any award in excess of the amount stated in Section 8.1 shall
render this agreement void ab initio.
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8.4

Class Counsel will make an application for an Incentive Award for Plaintiffs,

Marino, Esparza, Rael and Hinkey in the aggregate amount of Eight Thousand Dollars ($8,000).
The ultimate availability and amount of the individual Incentive Awards will be determined by the
Court. Any Incentive Award ordered shall be the sole compensation paid to Plaintiffs Marino,
Esparza, Rael and Hinkey for representing the Settlement Class, and COACH shall pay any
Incentive Awards separate and apart from COACH’s contributions to the Settlement Fund. Within
ten (10) calendar days after the Effective Date, COACH shall wire to an account identified and
maintained by Class Counsel any Court-approved Incentive Awards in the amount of Two
Thousand and No Cents ($2,000.00) per named Plaintiff, or such other amount approved by the
Court not to exceed Two Thousand and No Cents ($2,000.00) per named Plaintiff.
IX.

NO ADMISSION OF LIABILITY
9.1

COACH and the other Coach Released Persons & Entities have denied and

continue to deny that the pricing and labeling of its Merchandise is false, deceptive, or misleading
to consumers or violates any legal requirement. For the avoidance of doubt, COACH and the
Coach Released Persons & Entities, among other things, deny the allegations, and material facts
underlying the allegations, that COACH engaged in unfair, unlawful, fraudulent, or deceptive
trade practices, breached an express warranty, or was unjustly enriched. COACH further denies
that any action or inaction alleged in the Complaint or First Amended Complaint caused any harm
or damages or can be pursued on a class wide basis. COACH is entering into this Settlement
Agreement solely because it will eliminate the uncertainty, distraction, burden, and expense of
further litigation. The provisions contained in this Settlement Agreement and the manner or
amount of relief provided to Settlement Class Members herein shall not be deemed a presumption,
concession, or admission by COACH of any fault, liability, wrongdoing, harm or damages as to
any facts or claims that have been or might be alleged or asserted in the Action, or in any other
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action or proceeding that has been, will be, or could be brought, and shall not be interpreted,
construed, deemed, invoked, offered, or received into evidence or otherwise used by any person
in any action or proceeding, whether civil, criminal, or administrative, for any purpose other than
as provided expressly herein.
9.2

In the event that the Court does not approve this Settlement Agreement through an

Order and Final Judgment substantially in the form jointly submitted by the Parties strictly as
required in this Agreement (or in a modified form mutually acceptable to the Parties), or this
Settlement Agreement is terminated or fails to become effective or final in accordance with its
terms, the Plaintiffs and COACH shall be restored to their respective positions in the Action as of
the date hereof. In such event, the terms and provisions of this Settlement Agreement shall have
no further force and effect, shall be void ab initio, and shall not be used in the Action or in any
other proceeding or for any purpose, and the Parties will jointly make an application requesting
that any Judgment entered by the Court in accordance with the terms of this Settlement Agreement
shall be treated as vacated, nunc pro tunc.
9.3

By entering into this Settlement Agreement, COACH is not consenting to or

agreeing to certification of the Settlement Class for any purpose other than to effectuate the
settlement of the Action. The Parties agree that if the Court does not approve this Settlement
Agreement substantially in the form submitted (or in a modified form mutually acceptable to the
Parties), or if this Settlement Agreement is terminated or fails to become effective or final in
accordance with its terms, the Action shall proceed as if no Party had ever agreed to such
Settlement, without prejudice to the right of any Party to take any and all action of any kind in the
Action.
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X.

ADDITIONAL PROVISIONS
10.1

The Parties agree that information and documents exchanged in negotiating this

Settlement Agreement were done so pursuant to Fed. R. Evid. 408, and no such confidential
information exchanged or produced by either side may be revealed for any other purpose than this
Settlement. This does not apply to publicly available information or documents.
10.2

Pursuant to paragraph 21 of the Stipulated Protective Order entered in this Action

(ECF No. 46), the Parties agree to return or dispose of confidential documents and information
exchanged in negotiating this Settlement Agreement within sixty (60) days of the Effective Date.
This does not apply to publicly available information or documents.
10.3

To facilitate the implementation of the Settlement Agreement, the Parties agree to

a stay of the proceedings and all deadlines in the Action, except for the Confirmatory Discovery
referred to in Section 4.7, and except as necessary to implement the Settlement Agreement.
10.4

The Parties agree that the terms of the Settlement Agreement were negotiated at

arm’s length and in good faith by the Parties and reflect a settlement that was reached voluntarily
after consultation with experienced legal counsel.
10.5

The Parties and their respective counsel agree to use their best efforts and to

cooperate fully with one another: (i) in seeking preliminary and final Court approval of this
Settlement; and (ii) in effectuating the full consummation of the Settlement provided for in this
Agreement.
10.6

Each counsel or other person executing this Settlement Agreement on behalf of any

Party hereto warrants that such person has the authority to do so.
10.7

This Settlement Agreement may be executed in any number of counterparts, each

of which shall be deemed to be an original but all of which together shall constitute one and the
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same instrument. Executed counterparts shall be deemed valid if delivered by mail, courier,
electronically, or by facsimile.
10.8

This Settlement Agreement shall be binding upon and inure to the benefit of the

Parties (including all Settlement Class Members), their respective agents, attorneys, insurers,
employees, representatives, officers, directors, partners, divisions, subsidiaries, affiliates,
associates, assigns, heirs, successors in interest, and shareholders, and any trustee or other officer
appointed in the event of a bankruptcy, as well as to all Coach Released Persons & Entities as
defined in Section 2.26. The waiver by any Party of a breach of this Settlement Agreement by any
other Party shall not be deemed a waiver of any other breach of this Settlement Agreement.
10.9

This Settlement Agreement and any exhibits attached to it constitute the entire

agreement between the Parties hereto and supersede any prior agreements or understandings,
whether oral, written, express, or implied between the Parties with respect to the Settlement.
10.10 No amendment, change, or modification of this Settlement Agreement or any part
thereof shall be valid unless in writing, signed by all Parties and their counsel, and approved by
the Court.
10.11 The Parties to this Settlement Agreement each represent to the other that they have
received independent legal advice from attorneys of their own choosing with respect to the
advisability of making the settlement provided for in this Settlement Agreement, and with respect
to the advisability of executing this Settlement Agreement, that they have read this Settlement
Agreement in its entirety and fully understand its contents, and that each is executing this
Settlement Agreement as a free and voluntary act.
10.12 Except as otherwise provided herein, all notices, requests, demands, and other
communications required or permitted to be given pursuant to this Settlement Agreement shall be

41

Case 1:16-cv-01122-VEC Document 134-3 Filed 07/21/20 Page 45 of 73

in writing and shall be delivered personally, by facsimile, by email, or by overnight mail, to the
undersigned counsel for the Parties at their respective addresses.
10.13 The titles and captions contained in this Settlement Agreement are inserted only as
a matter of convenience and for reference, and shall in no way be construed to define, limit, or
extend the scope of this Settlement Agreement or the intent of any of its provisions. This
Settlement Agreement shall be construed without regard to its drafter, and shall be construed as
though the Parties participated equally in the drafting of this Settlement Agreement.
10.14 The Court shall retain jurisdiction with respect to the implementation and
enforcement of the terms of the Settlement Agreement and the Parties to the Settlement Agreement
submit to the jurisdiction of the Court for those purposes.
10.15 To the extent Class Counsel wishes to issue any general or public communication
about the settlement, any such public statement shall be limited to publicly available information
and documents filed in this action or in a form mutually agreed upon by Class Counsel and
COACH’s Counsel.
10.16 This Settlement Agreement may be signed in counterparts. By signing below,
whether as a wet ink signature, an electronic signature, or a digital signature, each signatory
indicates its intent to enter into this Settlement Agreement. Facsimile or PDF copies of signature
pages shall be treated as originals.
REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
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Dated: July [ ], 2020
____________________________________
Andrea Gold, Esq.
Date:_________________________
TYCKO & ZAVAREEI LLP
1828 L. Street, N.W., Suite 1000
Washington, D.C. 20036
Tel: 202.973.0900
agold@tzlegal.com

__________________________
Monica Rael
Date:__________________
__________________________
Deborah Esparza
Date:__________________

____________________________________
Charles Moore, Esq.
Date:_________________________
HALUNEN LAW
1650 IDS Center
80 South Eighth Street
Minneapolis, MN 55402
Tel: 612.605.4098
moore@halunenlaw.com

__________________________
Michelle Marino
Date:__________________
________________
__________________________
Cera Hinkey
Date:__________________
CLASS COUNSEL

____________________________________
Jeff Ostrow, Esq.
Date:_________________________
KOPELOWITZ OSTROW FERGUSON
WEISELBERG GILBERT
One West Las Olas Boulevard., Suite 500
Fort Lauderdale, FL 33301
Tel: 954.525.4100
ostrow@kolawyers.com

____________________________________
Todd Carpenter, Esq.
Date:_________________________
CARLSON LYNCH SWEET
KILPELA & CARPENTER, LLP
402 West Broadway, 29th Floor
San Diego, CA 92101
Tel: 619.347.3517
tcarpenter@carlsonlynch.com

____________________________________
Beatrice Yakubu, Esq.
Date:_________________________
CUNEO GILBERT & LADUCA, LLP
4725 Wisconsin Avenue, Suite 200
Washington, DC 20016
Telephone: 202 789 3960
charles@cuneolaw.com

__________________________________
David Cialkowski, Esq.
Date:_________________________
ZIMMERMAN REED LLP
1100 IDS Center
80 South 8th Street
Minneapolis, MN 55402
Tel: 612.341.0400

Counsel for Plaintiffs

david.cialkowski@zimmreed.com
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Dated: July [ ], 2020
____________________________________
Andrea Gold, Esq.
Date:_________________________
TYCKO & ZAVAREEI LLP
1828 L. Street, N.W., Suite 1000
Washington, D.C. 20036
Tel: 202.973.0900
agold@tzlegal.com

__________________________
Monica Rael
Date:__________________
__________________________
Deborah Esparza
Date:__________________

____________________________________
Charles Moore, Esq.
Date:_________________________
HALUNEN LAW
1650 IDS Center
80 South Eighth Street
Minneapolis, MN 55402
Tel: 612.605.4098
moore@halunenlaw.com

__________________________
Michelle Marino
Date:__________________
__________________________
Cera Hinkey
Date:__________________
CLASS COUNSEL

____________________________________
Jeff Ostrow, Esq.
Date:_________________________
KOPELOWITZ OSTROW FERGUSON
WEISELBERG GILBERT
One West Las Olas Boulevard., Suite 500
Fort Lauderdale, FL 33301
Tel: 954.525.4100
ostrow@kolawyers.com

____________________________________
Todd Carpenter, Esq.
Date:_________________________
CARLSON LYNCH SWEET
KILPELA & CARPENTER, LLP
402 West Broadway, 29th Floor
San Diego, CA 92101
Tel: 619.347.3517
tcarpenter@carlsonlynch.com

____________________________________
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Marino et al. v. Coach, Inc.
Claim Form Instructions
INSTRUCTIONS FOR COMPLETING THE CLAIM FORM
If you believe you are an eligible Settlement Class Member and you wish to apply for a Settlement benefit, you must complete
and submit a Claim Form. Please read the full Class Notice available at the Settlement Website, [INSERT WEBSITE], carefully
before completing a Claim Form. You may submit your Claim Form online at the Settlement Website or by mailing it to the
Settlement Administrator:
ONLINE:

Visit the Settlement Website, [INSERT WEBSITE], and submit your Claim Form online.

MAIL:

[INSERT ADDRESS]

If you submit your Claim Form online, you must do so on or before [120 days from first publication of Summary Settlement
Notice], 2020. If you are mailing your Claim Form, you must do so via first-class United States Mail, and it must be
postmarked no later than [120 days from first publication of Summary Settlement Notice], 2020.
If you have questions about this Claim Form, please visit the Settlement Website, [INSERT WEBSITE], or contact the Settlement
Administrator via email at [insert email address] or call toll-free at [phone number].
CLAIM FORM REMINDER CHECKLIST
Before submitting this Claim Form, please make sure you:

1. Complete all fields in Section A (Name and Contact Information) of this Claim Form.
2. List all of the Coach Outlet Products purchased in Section B of this Claim Form.
3. YOU MUST sign the Attestation under penalty of perjury in Section C of this Claim Form.
4. Include copies of your Proof of Purchase documentation that you are submitting in support of your Claim Form. Do not
send original documents.

Please keep a copy of your Claim Form for your records.

1
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Your claim must
be postmarked by:
XXXX XX, 2020

Marino et al. v. Coach, Inc.
Claim Form

BBG
Claim Form

SECTION A: NAME AND CONTACT INFORMATION
Provide your name and contact information below. It is your responsibility to notify the Settlement Administrator of any changes
to your contact information after the submission of your Claim Form.

First Name

Last Name

Street Address

City

State

Zip Code

Phone Number

E-Mail Address

SECTION B: COACH OUTLET PRODUCTS PURCHASE VERIFICATION
Provide the following information regarding purchases you made during the Class Period of Products at Coach-branded
outlet stores in the United States that bear the phrase “MFSRP” on the tag, and indicate the purchases for which you are
attaching Proof of Purchase documentation. Proof of Purchase means receipts or other evidence establishing that you
purchased a specific quantity of Products at a specific price, on a specific date, from a specific location, during the Class
Period.
There is no Product Limit for Products. Limit 1 Claim Form per Household.

Coach Outlet Product

#
Products
Purchased

2

Cost of
Product

Approximate
Date(s) of
Purchase(s)
(MM/YYYY)

Location(s)
of
Purchase(s)

Proof of
Purchase
Attached?
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I elect to receive my settlement in (select 1):

Cash

Voucher

SECTION C: ATTESTATION UNDER PENALTY OF PERJURY
I declare, under penalty of perjury, that the information in the Claim Form is true and correct to the best of my knowledge,
and that I purchased the Product(s) claimed above at Coach-branded outlet stores in the United States during the Class
Period. I understand that my Claim Form may be subject to audit, verification, and Court review. Neither I nor anyone from
my Household have previously submitted a Claim Form in this Settlement.

Signature

Date

Print Name

Please note that you will not be eligible to receive any Settlement benefits unless you sign above.
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UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK

If you purchased any Coach Outlet Products
Between December 23, 2011 and [DATE OF PRELIMINARY APPROVAL
ORDER]
You May be Eligible to Receive a Payment from a Class Action Settlement.
A Federal Court authorized this notice. This is not a solicitation from a lawyer.


A proposed nationwide settlement (“Settlement”) has been reached in a class action lawsuit involving Defendant
Coach, Inc.’s (“Defendant” or “COACH”) products sold in Coach-branded outlet stores in the United States offered
at a discount from a “MFSRP” and which contained a MFSRP on the tag (“Products”). The Settlement resolves
litigation over whether the Defendant allegedly violated state laws regarding the marketing and sale of the Products.



You may be eligible to participate in the proposed Settlement, if it is finally approved, if you purchased any Products
between December 23, 2011 and [DATE OF PRELIMINARY APPROVAL ORDER].



The Settlement will provide payments to those who qualify. You will need to file a Claim Form to get a payment
from the Settlement.



Your legal rights are affected whether you act or do not act. Read this notice carefully.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT
SUBMIT A CLAIM FORM
BY [INSERT DEADLINE]

This is the only way to get a payment.

EXCLUDE YOURSELF
BY [INSERT DEADLINE]

Get no payment from the Settlement. This is the only option that allows you to
ever be a part of any other lawsuit against the Defendant about the legal claims in
this case.

OBJECT BY
[INSERT DEADLINE]
GO TO A HEARING
[INSERT HEARING DATE]
DO NOTHING

Write to the Court about why you think the Settlement is unfair, inadequate,
or unreasonable.
Ask to speak in Court about the fairness of the Settlement.
Get no payment. Give up rights to ever sue the Defendant about the legal claims in
this case.



These rights and options—and the deadlines to exercise them—are explained in this notice. The deadlines may
be moved, canceled, or otherwise modified, so please check the Settlement Website, [INSERT URL], regularly
for updates and further details.



The Court in charge of this case still has to decide whether to approve the Settlement. Payments will be made if
the Court approves the Settlement and after any appeals are resolved. Please be patient.
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WHAT THIS NOTICE CONTAINS:
BASIC INFORMATION
1.
Why is there a notice?
2.
What is this lawsuit about?
3.
Why is this a class action?
4.
Why is there a Settlement?
WHO IS IN THE SETTLEMENT?
5.
How do I know if I am in the Settlement?
6.
Which Products are included in the Settlement?
7.
What if I am still not sure if I am included in the Settlement?
SETTLEMENT BENEFITS
8.
What does the Settlement provide?
9.
What can I get from the Settlement?
10. What am I giving up to stay in the Class?
HOW TO GET A PAYMENT
11. How can I get a payment?
12. When will I get my payment?
EXCLUDING YOURSELF FROM THE SETTLEMENT
13. How do I get out of the Settlement?
14. If I do not exclude myself, can I sue the Defendant for the same thing later?
15. If I exclude myself, can I still get a payment?
OBJECTING TO THE SETTLEMENT
16. How can I tell the Court if I do not like the Settlement?
17. What is the difference between objecting and excluding?
THE LAWYERS REPRESENTING YOU
18. Do I have a lawyer in this case?
19. How will the lawyers be paid?
THE COURT’S FAIRNESS HEARING
20. When and where will the Court decide whether to approve the Settlement?
21. Do I have to come to the hearing?
22. May I speak at the hearing?
IF YOU DO NOTHING
23. What happens if I do nothing at all?
GETTING MORE INFORMATION
24. How do I get more information?
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BASIC INFORMATION
1.

Why is there a notice?
You have a right to know about a proposed Settlement of a class action lawsuit, and about your options, before the
Court decides whether to approve the Settlement.
The Court in charge of this case is the United States District Court for the Southern District of New York (the “Court”),
and the case is called Marino et al v. Coach, Inc. Inc., Lead Case Number 1:16-cv-01122-VEC (OTW). The
individuals who sued are called the Plaintiffs, and the company Plaintiffs sued, Coach, Inc., is called the Defendant.

2.

What is this lawsuit about?
The lawsuit alleges that the “MFSRP” statements on the tags of the Products are misleading because they included
the price of its retail goods, thereby creating the false impression that its outlet store merchandise was once sold in
COACH’s full-line retail stores and was of the same quality and workmanship as merchandise sold in COACH’s fullline retail stores.
The Defendant denies any and all wrongdoing of any kind whatsoever, and denies any liability to Plaintiffs and to
the Settlement Class.

3.

Why is this a class action?
In a class action, one or more people, called “Class Representative(s),” sue on behalf of people who have similar
claims. All the people who have similar claims are in a “class” and are “class members,” except for those who exclude
themselves from the class. United States District Court Judge Valerie E. Caproni in the United States District Court
for the Southern District of New York is in charge of this class action.

4.

Why is there a Settlement?
The Defendant is not admitting that it did anything wrong, but both sides want to avoid the cost of further litigation.
The Court has not decided in favor of the Plaintiffs or the Defendant. The Class Representatives and their attorneys
think the Settlement is best for everyone who is affected. The Settlement provides the opportunity for Settlement
Class Members to receive Settlement benefits.

WHO IS IN THE SETTLEMENT?
5.

How do I know if I am in the Settlement?
The Settlement Class includes all persons who, from December 23, 2011 to [DATE OF PRELIMINARY
APPROVAL
ORDER],
purchased
one
or
more items from COACH’s Coach-branded outlet stores in the United States offered at a discount from a “MFSRP”
and which contained a MFSRP on the tag. Excluded from the Settlement Class and Settlement Class Members are:
(a) the directors, officers, employees, and attorneys of COACH, its parents and subsidiaries, and any other entity in
which COACH has a controlling interest; (b) governmental entities; (c) the Court, the Court’s immediate family, and
Court staff; and (d) any person that timely and properly excludes himself or herself from the Settlement Class in
accordance with the procedures approved by the Court.

6.

Which Products are included in the Settlement?
The Products covered by this Settlement are products sold at Coach-branded outlet stores in the United States
offered at a discount from a “MFSRP” and which contained a MFSRP on the tag.
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7.

What if I am still not sure if I am included in the Settlement?
If you are not sure whether you are a Settlement Class Member, or have any other questions about the Settlement
Agreement, you should visit the Settlement Website, [INSERT URL], or call the toll-free number, [INSERT
TOLL FREE NUMBER].

SETTLEMENT BENEFITS
8.

What does the Settlement provide?
The Settlement provides for a Settlement Fund in the amount of $4,661,000 to pay (1) Eligible Claims submitted by
Settlement Class Members; and (2) Notice and Claim Administration Expenses. Settlement Class Members who
timely submit valid Claim Forms are entitled to receive a cash or voucher payment from the Settlement.

9.

What can I get from the Settlement?
If you submit a valid Claim Form by the deadline, you can get a payment from the Settlement. The actual amount
recovered by each Settlement Class Member will not be determined until after the Claims Period has ended and all
Claims have been calculated.

10.

What am I giving up to stay in the Class?
Unless you exclude yourself from the Settlement, you cannot sue the Defendant, continue to sue, or be part of any
other lawsuit against the Defendant about the claims released in this Settlement. It also means that all of the decisions
by the Court will bind you. Below is a summary of Released Claims. The full Release is described more fully in the
Settlement Agreement and describes exactly the legal claims that you give up if you stay in the Settlement Class. The
Settlement Agreement is available at the Settlement Website, [INSERT URL].
“Released Claims” means any and all class or other claims against COACH by itself, or any of its current or

former subsidiaries or affiliates or any of its or their current or former officers, directors, members,
employees, agents, representatives, insurers, trustees, attorneys, investors, prospective investors,
predecessors, successors, assigns, distributors, and retailers of COACH and its subsidiaries, affiliates, and
parent companies, and all other persons who were, are or might be claimed to be liable in the Action
(collectively, the “Coach Released Persons & Entities”) regarding any and all manner of action or actions,
cause or causes of action, in law or in equity, suits, debts, liens, contracts, agreements, promises, liabilities,
claims, demands, damages, losses, costs, or expenses of any nature whatsoever, whether known or unknown,
accrued or unaccrued, fixed or contingent, including, but not limited to, those claims of which Plaintiffs may
not be aware and those not mentioned in this Agreement, which Settlement Class Members now have, or
hereafter may have, against the Coach Released Persons & Entities arising out of or relating to the
allegations in the Complaint or the First Amended Complaint, which, for the avoidance of doubt, includes
COACH’s alleged discounting of its Merchandise from a “MFSRP,” advertising of those discounts, and
COACH’s sales of Merchandise from Coach-branded outlet stores in the United States.

HOW TO GET A PAYMENT
11.

How can I get a payment?
To be eligible to receive a payment from the Settlement, you must complete and submit a timely Claim Form. You
can complete and submit your Claim Form online at the Settlement Website, [INSERT URL]. The Claim Form can
be downloaded from the Settlement Website, as well. You can request a Claim Form be sent to you by sending a
written request to the Settlement Administrator by mail or by email.
MAIL:

[INSERT ADDRESS]

EMAIL: [INSERT EMAIL ADDRESS]
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Please read the instructions carefully, fill out the Claim Form, and mail it via first-class United States Mail, postmarked
no later than [INSERT DEADLINE DATE] to: Settlement Administrator, [INSERT ADDRESS], or submit
your Claim Form online at the Settlement Website, [INSERT URL], by [INSERT DEADLINE DATE].
If you do not submit a valid Claim Form by the deadline, you will not receive a payment.
12.

When will I get my payment?
Payments will be sent to Settlement Class Members who send in valid and timely Claim Forms after the Court grants
“final approval” to the Settlement and after any and all appeals are resolved. If the Court approves the Settlement
after a hearing on [INSERT DATE], there may be appeals. It’s always uncertain whether these appeals can be
resolved, and resolving them can take time.

EXCLUDING YOURSELF FROM THE SETTLEMENT
If you do not want a payment from the Settlement, and you want to keep the right to sue or continue to sue the
Defendant on your own about the claims released in this Settlement, then you must take steps to get out. This is
called excluding yourself—or it is sometimes referred to as “opting out” of the Settlement Class.
13.

How do I get out of the Settlement?
To exclude yourself (or “Opt-Out”) from the Settlement, you must complete and mail to the Settlement Administrator
a written request that includes the following:


Your name and address;



The name of the case: Marino et al v. Coach, Inc. Inc., Lead Case Number 1:16-cv-01122-VEC (OTW);



A statement that you want to be excluded from this Settlement; and



Your signature. Your exclusion request must be personally signed.

You must mail your exclusion request via first-class United States Mail, postmarked no later than [INSERT
DEADLINE DATE] to:
[INSERT ADDRESS]
If you do not include the required information or submit your request for exclusion on time, you will remain a
Settlement Class Member and will not be able to sue the Defendant about the claims in this lawsuit.
14.

If I do not exclude myself, can I sue the Defendant for the same thing later?
No. Unless you exclude yourself, you give up any right to sue the Defendant for the claims that this Settlement
resolves. If you have a pending lawsuit, speak to your lawyer in that lawsuit immediately. You must exclude yourself
from this Settlement Class to continue your own lawsuit. If you properly exclude yourself from the Settlement Class,
you shall not be bound by any orders or judgments entered in the Action relating to the Settlement Agreement.

15.

If I exclude myself, can I still get a payment?
No. You will not get any money from the Settlement if you exclude yourself. If you exclude yourself from the
Settlement, do not send in a Claim Form asking for benefits.

Page 5 of 8

Case 1:16-cv-01122-VEC Document 134-3 Filed 07/21/20 Page 66 of 73

OBJECTING TO THE SETTLEMENT
16.

How can I tell the Court if I do not like the Settlement?
A Settlement Class Member may object to the proposed Settlement. A Settlement Class Member may object to the
Settlement either on his or her own without an attorney, or through an attorney hired at his or her expense. Any
objection must be in writing, signed by the Settlement Class Member (and his or her attorney, if individually
represented), filed with the Court, with a copy delivered to Class Counsel and Defendant’s Counsel, at the addresses
set forth below, no later than [INSERT DEADLINE DATE]. Any objection shall contain a caption or title that
identifies it as “Objection to Class Settlement in Marino et al v. Coach, Inc. Inc., Lead Case Number 1:16-cv01122-VEC (OTW).”
The written objection must include: (a) information sufficient to identify and contact the objecting Settlement Class
Member (or his or her individually hired attorney, if any); (b) a clear and concise statement of the Settlement Class
Member’s objection; the date(s), time(s) and location(s) that the objector has purchased Merchandise; (c) the facts
supporting the objection; a specific statement of the legal grounds on which the objection is based, including whether
it applies only to the objector, to a specific subset of the class, or to the entire class; (d) the number of times in which
the objector or his or her counsel has objected to a class action settlement within the five years preceding the date that
the objector files the objection, the caption of each case in which the objector or his or her counsel has made such
objection and a copy of any orders related to or ruling upon the objector’s prior such objections that were issued by
the trial and appellate courts in each listed case, the identity of any former or current counsel who may be entitled to
compensation for any reason related to the objection to the Agreement or fee application; (e) the number of times in
which the objector’s counsel or counsel’s law firm have objected to a class action settlement within the five (5) years
preceding the date that the objector files the objection, the caption of each case in which the counsel or the firm has
made such objection and a copy of any orders related to or ruling upon counsel’s or the firm’s prior such objections
that were issued by the trial and appellate courts in each listed case; (f) any and all agreements that relate to the
objection or the process of objecting – whether written or verbal – between objector or objector’s counsel and any
other person or entity; (g) a list of all persons who will be called to testify at the Final Approval Hearing in support
of the objection; (h) and a statement confirming whether the objector intends to personally appear and/or testify at the
Final Approval Hearing.
Your objection, along with any supporting material you wish to submit, must be filed with the Court, with a copy
delivered to Class Counsel and Defendant’s Counsel no later than [INSERT DEADLINE DATE] at the following
addresses:
Court
The United States District Court for the
Southern District of New York
40 Foley Square
New York, NY 10007

Class Counsel
Halunen Law
1650 IDS Center, 80 S. 8th St.
Minneapolis, MN 55402

Class Counsel
Tycko & Zavareei, LLP
Kopelwiz Ostrow, P.A.
One West Las Olas Boulevard., Suite 500 1828 L. Street, N.W., Suite 1000
Washington, D.C. 20036
Fort Lauderdale, FL 33301

Defendant’s Counsel
Kasowitz Benson Torres LLP
1633 Broadway
New York, NY 10019

Defendant’s Counsel
Kirkland & Ellis LLP
601 Lexington Avenue
New York, NY 10022
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Class Counsel
Zimmerman Reed LLP
1100 IDS Center
80 South 8th Street
Minneapolis, MN 55402

Carlson Lynch, LLP
402 West Broadway, 29th Floor
San Diego, CA 92101
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17.

What is the difference between objecting and excluding?
Objecting is simply telling the Court that you do not like something about the Settlement. You can object to the
Settlement only if you do not exclude yourself from the Settlement. Excluding yourself from the Settlement is telling
the Court that you do not want to be part of the Settlement. If you exclude yourself from the Settlement, you have no
basis to object to the Settlement because it no longer affects you.

THE LAWYERS REPRESENTING YOU
18.

Do I have a lawyer in this case?
Yes. The Court has appointed these lawyers and firms as “Class Counsel,” meaning that they were appointed to
represent all Settlement Class Members: Halunen Law; Zimmerman Reed LLP, Kopelowitz Ostrow, P.A., Tycko &
Zavareei, LLP, and Carlson Lynch, LLP.
You will not be charged for these lawyers. If you want to be represented by your own lawyer, you may hire one at your
own expense.

19.

How will the lawyers be paid?
Class Counsel intends to file a motion on or before [INSERT DATE] seeking $1,175,000.00 for attorney fees and costs.
The fees and expenses awarded by the Court will be paid separate from the Settlement Fund. The Court will determine
the amount of fees and expenses to award. Class Counsel will also request that the Court award $8,000 to the named
Plaintiffs ($2,000.00 for each named Plaintiff) who helped Class Counsel on behalf of the whole Class.

THE COURT’S FAIRNESS HEARING
20.

When and where will the Court decide whether to approve the Settlement?
The Court will hold a Fairness Hearing on [INSERT DATE] at the United States District Court for the Southern
District of New York, before the Honorable Valerie E. Caproni, United States District Judge, in Courtroom 443, at
40 Foley Square, New York, NY 10007.
At the Fairness Hearing, the Court will consider whether the Settlement is fair, reasonable, and adequate. The Court
will also consider how much to pay Class Counsel and the Class Representatives. If there are objections, the Court
will consider them at this time. After the hearing, the Court will decide whether to approve the Settlement. We do not
know how long these decisions will take.

21.

Do I have to come to the hearing?
No. Class Counsel will answer any questions that the Court may have, but you may come at your own expense. If you
send an objection, you do not have to come to Court to talk about it. As long as you filed and mailed your written
objection on time to the proper addresses, the Court will consider it. You may also pay your own lawyer to attend, but
it is not necessary.

22.

May I speak at the hearing?
Yes. You may ask the Court for permission to speak at the Fairness Hearing. To do so, you must send a letter saying
that it is your “Notice of Intent to Appear.” Please refer to question 16 above for more information.
Your Notice of Intent to Appear must be filed with the Court and served on Class Counsel and Defendant’s Counsel
no later than [INSERT DEADLINE DATE].

IF YOU DO NOTHING
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23.

What happens if I do nothing at all?
If you do nothing, you will not get a payment from the Settlement. Unless you exclude yourself, you will not be able to
start a lawsuit, continue with a lawsuit, or be part of any other lawsuit against the Defendant about the legal issues in this
case, ever again.

GETTING MORE INFORMATION
24.

How do I get more information?
This notice summarizes the proposed Settlement. More details are in the Class Action Settlement Agreement. You
can review a complete copy the Settlement Agreement and other information at the Settlement Website, [INSERT
URL]. If you have additional questions or want to request a Claim Form, you can visit the Settlement Website,
[INSERT URL]. You can also write to the Settlement Administrator by mail or email, or call toll-free.
MAIL:

[INSERT ADDRESS]

EMAIL: [INSERT EMAIL ADDRESS]
PHONE: [INSERT TOLL FREE NUMBER]
Updates will be posted at the Settlement Website, [INSERT URL], as information about the Settlement process
becomes available.
PLEASE DO NOT CONTACT THE COURT OR THE CLERK’S OFFICE CONCERNING THIS CASE.
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If you purchased any Coach Outlet Products, you may be eligible to receive
a payment from a class action Settlement.
If you purchased any of Defendant Coach Inc.’s (“Defendant” or “COACH”) outlet products that contained the phrase
“MFSRP” on the tag (“Products”), you may be eligible to receive a payment from a class action settlement (“Settlement”).
The lawsuit against Defendant alleges that the “MFSRP” statements on the tags of the Products are misleading because
they included the price of its retail goods, creating the false impression that its outlet store merchandise was once sold in
COACH’s full-line retail stores and was of the same quality and workmanship as merchandise sold in COACH’s full-line
retail stores. Defendant denies any and all wrongdoing of any kind whatsoever and denies any liability to Plaintiffs and
to the Settlement Class. The Court has not decided who is right. Both sides have agreed to settle the dispute and provide
an opportunity for payments and other benefits to Settlement Class Members. The case is called Marino et al v. Coach,
Inc. Inc., Lead Case Number 1:16-cv-01122-VEC (OTW).
WHO IS INCLUDED IN THE SETTLEMENT?
All persons who, from December 23, 2011 to [DATE OF PRELIMINARY APPROVAL ORDER], purchased one or
more items from COACH’s Coach-branded outlet stores in the United States offered at a discount from a “MFSRP” and
which contained a MFSRP on the tag. “Products” means products sold in Coach-branded outlet stores in the United
States offered at a discount from a “MFSRP” and which contained a MFSRP on the tag.
WHAT DOES THE SETTLEMENT PROVIDE?
The Settlement provides for a Settlement Fund in the amount of $4,661,000 to pay (1) Eligible Claims submitted by
Settlement Class Members; and (2) Notice and Claim Administration Expenses. Settlement Class Members who timely
submit valid Claim Forms are entitled to receive a cash or voucher payment from the Settlement. The actual amount
recovered by each Settlement Class Member will not be determined until after the Claim Period has ended and all claims
have been calculated.
WHAT ARE MY RIGHTS?
Submit a Claim Form. If you wish to participate in the Settlement and be eligible to receive benefits under the Settlement,
you must fill out and submit a Claim Form by [INSERT DEADLINE DATE]. You can obtain a Claim Form by (1)
Visiting the Settlement Website, [INSERT URL], where you can file your claim online or print a Claim Form to submit
by mail; (2) Mailing a written request for a Claim Form to the Settlement Administrator: [INSERT ADDRESS]; or (3) Emailing the Settlement Administrator at [INSERT EMAIL ADDRESS]. If you do not timely submit a valid Claim Form
and do not exclude yourself from the Settlement, you will be bound by the Settlement but will not receive any benefits of
the Settlement.
Object to the Settlement. If you do not agree with the Settlement or any part of it, you may submit a written objection
to the Court. The deadline for submitting an objection is [INSERT DEADLINE DATE].
“Opt Out” or Exclude Yourself from the Settlement. If you do not want a payment from the Settlement, and you want to
keep the right to sue or continue to sue the Defendant on your own about the claims released in this Settlement, you must
exclude yourself by [INSERT DEADLINE DATE], or you give up any right to sue the Defendant for the claims that this
Settlement resolves. If you have a pending lawsuit, speak to your lawyer in that lawsuit immediately. If you exclude
yourself, you cannot get money from this Settlement. The Class Notice, available at [INSERT URL], explains how to
exclude yourself or object. If you do nothing, you will be bound by the Court’s decisions.
THE COURT’S FINAL APPROVAL HEARING
The Court will hold a hearing on [INSERT DATE AND TIME] to consider whether to approve the Settlement, Class
Counsel’s request for Attorneys’ Fees and Expenses of up to $1,175,000.00, and an Incentive Award for the Plaintiffs of
$8,000. The Attorneys’ Fees and Expenses and Incentive Awards awarded by the Court will not be paid from the
Settlement Fund. You or your own lawyer may appear and speak at the hearing at your own expense.
FOR MORE INFORMATION
Call Toll-Free [INSERT TOLL FREE NUMBER] or visit [INSERT URL]
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Marino et al. v. Coach, Inc., Case No. 1:16-01122-VEC (OTW) (Lead) (S.D.N.Y.)

EXHIBIT 2
To Declaration of Charles D. Moore In Support of
Plaintiffs’ Amended Unopposed Motion for Preliminary Approval of Class Action
Settlement, Preliminary Certification of Settlement Class, and Approval of Notice
Plan
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CARLSON LYNCH SWEET KILPELA & CARPENTER LLP
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CARLSON LYNCH SWEET KILPELA & CARPENTER LLP
FIRM SUMMARY1
For the last decade, the attorneys of Carlson Lynch Sweet Kilpela & Carpenter LLP
(“Carlson Lynch”) have litigated complex class-action matters involving financial fraud
(including securities fraud, derivative actions, and mortgage fraud), antitrust, data breach,
privacy, consumer fraud, labor and employment, disability access, and wage and hour, in federal
and state courts throughout the country. Litigation prosecuted by Carlson Lynch has resulted in
substantial monetary recoveries and injunctive benefits on behalf of class members, described in
more detail below. In addition, Carlson Lynch cases have generated seminal legal authority in
both trial and appellate courts.
Carlson Lynch was founded in 2004 by Bruce Carlson and Gary Lynch, who started the
firm to merge and build upon their collective experiences litigating complex class action matters.
In 2014, Carlson Lynch expanded its practice and scope through the addition of named partners
Benjamin Sweet and Ed Kilpela. In 2015, the firm continued to grow with the addition of named
partner Todd Carpenter, who manages Carlson Lynch’s San Diego office.
Carlson Lynch represents plaintiffs in numerous additional consolidated and individual
data beach actions, described in more detail below.
NOTABLE CASES
PRIVACY/DATA BREACH
In re Equifax, Inc. Customer Data Security Breach Litig., MDL 2800 (N.D. Ga.). Carlson
Lynch was appointed co-lead counsel for financial institution plaintiffs in multidistrict litigation
related to the notorious 2017 Equifax data breach, which is potentially the largest and most
damaging data breach of all time. More than 400 lawsuits filed by consumers and financial
institutions are consolidated in the MDL, which is in the early pretrial stages.
In re Home Depot Customer Data Breach Litig., 1:14-md-02583, MDL 2583 (N.D. Ga.).
Carlson Lynch represents five different financial institutions in litigation related to the major
data breach at the retailer which continued for almost six months in 2014 and resulted in the
compromise of approximately 56 million payment card accounts. Gary Lynch was appointed by
Judge Thrash to be one of three lead counsel managing the financial institution track of the
litigation. Over forty financial institutions and seventeen credit union associations filed a
consolidated complaint in May 2015. Judge Thrash denied the majority of Home Depot’s motion
to dismiss on May 18, 2016. In September 2017, the Court granted final approval to a
comprehensive settlement that provides over $27 million in relief to the class.
In re Target Corporation Customer Data Breach Litig., 0:14-md-02522, MDL 2522 (D.

This Firm Resume is intended to be representative and is not comprehensive. Carlson Lynch
has prosecuted, and continue to prosecute, many substantial cases that are not identified.
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Minn.). Carlson Lynch represents nine different financial institutions in consolidated
multidistrict litigation related to the massive data breach that occurred in late 2013. Gary Lynch
is on the five-member Plaintiffs’ Executive Committee that is managing this litigation on behalf
of all Plaintiffs. A settlement agreement which provides $10 million to affected individual
customers was granted final approval in November 2015. A separate settlement providing
approximately $39 million in relief to plaintiff financial institutions was given final approval in
May 2016.
First Choice Federal Credit Union v. The Wendy’s Company et al, 2:16-cv-0506, (W.D. Pa.).
Gary Lynch was appointed co-lead counsel in a group of consolidated cases brought by financial
institutions against the Wendy’s fast food chain in the aftermath of a late 2015 data breach that
exposed customers’ credit card information. Magistrate Judge Maureen P. Kelly recommended
the denial of Wendy’s motion to dismiss in February 2017, and that report and recommendation
was adopted by District Judge Nora Barry Fischer in March 2017. The case is still in litigation.
In re Anthem, Inc. Customer Data Security Breach Litig., No. 5:15-md-02617, MDL 2617
(N.D. Cal.). Carlson Lynch represents customers of a national health insurer which experienced a
data breach involving the personal information, including social security numbers, of up to an
estimated 80 million customers. The case was consolidated and transferred to the Northern
District of California in June 2015. Carlson Lynch participated in discovery related to Highmark,
the Pennsylvania-based member of the Blue Cross Blue Shield Association and a co-defendant in
the MDL. The parties reached a proposed settlement valued at $117 million which received
preliminary approval in August 2017. If the settlement is given final approval, it would be the
largest data breach settlement on record.
Gennock v. Facebook, Inc. and Cambridge Analytica, LLC, 3:18-cv-1891 (N.D. Cal.). Carlson
Lynch filed one of the earliest cases against Facebook and Cambridge Analytica in the wake of
public disclosures in March 2018 that Cambridge Analytica extensively mined data from
Facebook users for purposes of political and psychological manipulation. Carlson Lynch alleged
claims under the Stored Communications Act and the common law doctrines of invasion of
privacy and intrusion upon seclusion. Cases related to this unprecedented and unusual breach of
trust are likely to be consolidated in an MDL following the JPML’s May 2018 hearing in
Chicago.
In re Community Health Systems, Inc., Customer Data Security Breach Litigation, 2:15-cv00222, MDL 2595 (N.D. Ala.). Gary Lynch serves as a member of the plaintiffs’ steering
committee in consolidated multidistrict litigation stemming from a 2014 data breach involving
one of the nation’s largest hospital chains. The breach affected over 200 hospitals, and the
sensitive personal information of approximately 4.5 million patients was compromised.
Greater Chatauqua Federal Credit Union et al v. Kmart Corporation et al, No. 15-cv-02228
(N.D. Ill.). Gary Lynch served as a member of the plaintiffs’ executive committee in a
consolidated case in which financial institutions are seeking recovery for losses sustained as a
result of a 2014 data breach at one of the nation’s largest discount retail chains. A settlement was
reached and approved in June 2017.
CARLSON LYNCH - 2
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In re SuperValu, Inc. Customer Data Security Breach Litig., 0-14-md-02586, MDL 2586 (D.
Minn.). In April 2015, Ed Kilpela of Carlson Lynch was appointed as interim co-lead counsel in
this consolidated case. The litigation stems from a 2014 data breach that compromised the
sensitive personal and financial information of customers of approximately 1,000 grocery stores
operating under a variety of brand names in over a dozen states. The case is on appeal to the 8th
Circuit.
In re Ashley Madison Customer Data Security Breach Litig., MDL No. 2669 (E.D. Mo.).
Carlson Lynch represents individuals whose highly sensitive account information was leaked
from a social media company. The case was consolidated and transferred to the Eastern District
of Missouri in December 2015. A class settlement was given final approval in November 2017.
In re Vizio, Inc. Consumer Privacy Litig., MDL No. 2693 (C.D. Cal.).
Carlson Lynch represents individuals who purchased Vizio “Smart TVs,” which contained
software that collected information about the users in a manner that allegedly violates numerous
consumer protection statutes. The case was consolidated and transferred to the Central District
of California in April 2016, and Gary Lynch was appointed to the plaintiffs’ interim steering
committee. In March 2017, District Judge Staton granted in part and denied in part a motion to
dismiss, leaving the most significant claims intact and granting plaintiffs leave to re-plead the
dismissed counts. After plaintiffs filed a second consolidated amended complaint, a second
motion to dismiss was denied in July 2017. Vizio’s attempt to certify an interlocutory appeal was
denied in October 2017.
Dittman et al v. UPMC d/b/a The University of Pittsburgh Medical Center and UPMC
McKeesport, (Allegheny Cty., Pa. No. GD-14-003285). Carlson Lynch is representing several
employees of the health care group UPMC in a class action stemming from a breach of UPMC’s
personnel files. Hundreds of employee files were compromised and numerous fraudulent tax
returns were filed using the stolen data. The case is on appeal, and the Pennsylvania Supreme
Court accepted review of the case to determine whether Pennsylvania law recognizes a duty on
the part of employers to protect their employees’ personal information. Oral argument was heard
in April 2018.
Storm et al. v. Paytime, Inc., No. 1:14-cv-011380-JEJ (M.D. Pa.). Carlson Lynch is
representing individuals whose sensitive personal and financial information was stolen from the
systems of a Pennsylvania payroll processing company. The case was appealed to the Third
Circuit and the parties are currently in settlement negotiations.
Sullivan v. Wenner Media LLC, No. 1:16-cv-960 (M.D. Mich.). Carlson Lynch is co-lead
counsel for plaintiffs who brought claims against the publisher of Rolling Stone magazine.
Plaintiffs allege that Rolling Stone sold subscriber information to marketing partners without the
subscriber’s consent, in violation of Michigan state privacy laws. The parties reached a proposed
settlement including a $1.1 million settlement fund and alternative forms of relief. A final
approval fairness hearing is scheduled for May 2018.
Additional Data Breach/Privacy Cases. In addition to the foregoing, Carlson Lynch represents
plaintiffs in several other similar pending data breach and privacy-related actions, including:
CARLSON LYNCH - 3
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•
•
•
•
•
•

Friske v. Bonnier Corp., 2:16-cv-12799 (E.D. Mich.).
In re Arby’s Restaurant Group, 1:17-mi-55555 (N.D. Ga.).
Bellwether Community Credit Union v. Chipotle Mexican Grill, Inc., 1:17-cv-1102 (D.
Colo.).
Gulf Coast Bank & Trust Co. v. Intercontinental Hotels Group, PLC, 1:18-cv-411 (N.D.
Ga.).
Veridian Credit Union v. Eddie Bauer LLC, 2:17-cv-356 (W.D. Wash.).
In re Premara Blue Cross Customer Data Security Breach Litig., No. 3:15-md-2633-SI,
MDL 2633 (D. Or.).

FACTA Litigation. Carlson Lynch has been counsel for Plaintiffs in numerous class actions
alleging a violation of the Fair and Accurate Credit Transaction Act. In addition to more than 20
settled FACTA cases, Carlson Lynch recently obtained a significant denial of a motion to
dismiss on standing grounds. In Gennock v. Kirkland’s Inc., 2:17-cv-356 (W.D. Pa.), Magistrate
Judge Mitchell and District Judge Cercone both agreed with Carlson Lynch that plaintiffs had
standing to pursue their claim, distinguishing several recent unfavorable district and circuit court
opinions. The case is currently stayed while the Third Circuit decides an appeal in a case raising
similar issues.
FINANCIAL FRAUD
Rescap Bankruptcy, (S.D.N.Y. Bkr.). On November 27, 2013, the Bankruptcy Court in the
Southern District of New York granted final approval of a class settlement on behalf of in excess
of 45,000 residential mortgage borrowers. Carlson Lynch is co-lead counsel for the class. The
settlement is for an allowed claim amount of $300 million dollars. There is a guaranteed payout
of approximately $36 million dollars. The debtor assigned its insurance rights to the class and
insurance will potentially cover the difference between the $36 million dollar guaranteed payout
and the allowed claim amount of $300 million. Upon signing the Order granting final
confirmation of the bankruptcy plan, the judge stated that this was the most factually and legally
complex matter that he had presided over since taking the bench.
CitiMortgage SCRA Litigation, (S.D.N.Y.). Carlson Lynch was tri-lead counsel in this class
action against CitiMortgage on behalf of Sergeant Jorge Rodriguez in the Southern District of
New York. This case alleges that CitiMortgage improperly foreclosed upon Mr. Rodriguez’s
home (and the homes of similarly situated individuals) while he was serving his country in Iraq,
in violation of the Servicemembers Civil Relief Act. The case settled on a class basis, securing a
total recovery of $38.2 million. Court granted final approval of the settlement in October 2015.
Pitts v. NovaStar Home Loans, Inc. et al., (S.D., Ga.). Carlson Lynch was co-lead counsel for
plaintiffs in this national RESPA class action. The Southern District of Georgia was the MDL
court for this litigation. After the Court denied defendant’s motion to dismiss, after the court
denied defendants’ motion for summary judgment and granted plaintiffs’ motion for class
certification in a related Maryland state court action – where Carlson Lynch was also co-lead
counsel, and after extensive discovery including the video depositions of several of defendants’
top executives, the parties participated in multiple mediation sessions and ultimately arrived at a
CARLSON LYNCH - 4
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national cash settlement on behalf of class members for $17.3 million.
In re Community Bank of Northern Virginia and Guaranty National Bank of Tallahassee
Secondary Mortgage Loan Litigation, (W.D. Pa./3d Cir.). Carlson Lynch was co-lead class
counsel in this national litigation on behalf of second mortgage borrowers under the Real Estate
Settlement Procedures Act. The class was certified by the district court, and affirmed by the
Third Circuit, 795 F.3d 380 (2015). A class settlement was finalized in early 2017 and obtained a
total recovery of $24 million.
Kaher v. Ameriquest Mortgage Co., (W.D. Pa./MDL N.D. Ill.). Carlson Lynch was counsel for
plaintiff in connection with this consolidated group of class actions alleging the existence a kickback scheme in violation of RESPA, along with numerous other unfair lending practices. The
specific case being handled by Carlson Lynch created new law under RESPA. Specifically,
Carlson Lynch filed this action as a test case to challenge what they viewed as a negative trend in
the law regarding how federal trial courts were determining whether a consumer has standing to
sue under RESPA, as well as the manner in which damages are calculated under RESPA. Every
prior federal trial court to consider these issues had sided with defendants. In opposing the
Ameriquest motion to dismiss that was filed in this case, Carlson Lynch argued that these other
federal trial courts had fundamentally misinterpreted the legislative history of RESPA, to support
their decisions to dismiss the prior cases. In a seminal decision, the United States District Court
for the Western District of Pennsylvania departed from the holdings issued by these other federal
courts, and agreed with the arguments of Carlson Lynch, denying the motion to dismiss. See
Kahrer v. Ameriquest Mortgage Co., 418 F.Supp.2d 748 (W.D. Pa. 2006) (Hay, J.). Multiple
federal courts of appeal have adopted the Kahrer reasoning, including at least the Sixth and
Third Circuits. This case was ultimately settled as part of MDL proceedings against Ameriquest
in the Northern District of Illinois, and final approval of the settlement was granted.
Bannon v. First One Lending, Inc., (C.P., Allegheny County, Pennsylvania). Carlson Lynch
was co-lead counsel in this class action filed on behalf of Pennsylvania second mortgage loan
borrowers alleging that they were charged excessive settlement fees in violation of the
Pennsylvania Secondary Mortgage Loan Act. After the court denied defendant’s motion to
dismiss, the case ultimately settled and plaintiffs and the class were refunded 100% of the
alleged overcharge.
EFTA Litigation. Beginning in late 2010, Carlson Lynch filed putative class actions on behalf
of consumers in more than fifteen federal courts under the Electronic Fund Transfer Act. These
cases alleged that various automated-teller machine (“ATM”) operators (primarily financial
institutions) violated mandatory ATM fee disclosure requirements, and therefore were not
permitted to impose transaction fees on ATM users at their machines. Motions to dismiss were
granted in two cases based upon EFTA’s statutory safe harbor provision, and Carlson Lynch
appealed the dismissals to the Third Circuit. The Third Circuit agreed with Carlson Lynch and
reversed the orders granting the motions to dismiss, and both of those cases were remanded for
further proceedings, eventually settling on a class basis. Class settlements were negotiated in at
least twenty five additional cases to date. Some cases settled on an individual basis.
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CONSUMER PROTECTION/PRODUCTS LIABILITY
Morrow v. Ann Inc., 16-cv-3340 (S.D.N.Y.). Carlson Lynch was co-class counsel in a case
alleging deceptive pricing practices by a major national retail chain. After plaintiffs overcame a
motions to dismiss, the case settled for $6.1 million worth of class benefits. The settlement was
approved in April 2018.
Luca v. Wyndham Hotel Group, LLC, 2:16-cv-746 (W.D. Pa.). Carlson Lynch is co-lead
counsel in a class action against the Wyndham hotel companies for violations of New Jersey
consumer protection statutes. Plaintiffs allege that Wyndham’s websites deceptively mask the
resort fees charged at certain hotels and force patrons to agree to illegal terms and conditions. In
2017, plaintiffs defeated a motion to dismiss filed by two of the primary operating subsidiaries,
and the case is currently in the discovery phase.
In re Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litig.,
MDL No. 2672 (N.D. Cal.). Carlson Lynch represents preowned auto dealers who suffered
damages as a result of Volkswagen’s false advertising and defective design with respect to
vehicles marketed as “clean diesel.” The case was consolidated before the Hon. Charles R.
Breyer in December 2015.
In re McCormick & Company, Inc., Pepper Products Marketing and Sales Practices Litig.,
MDL No. 2665 (D.D.C.). Carlson Lynch represents consumers who allege that they were misled
by McCormick & Company’s practice of “slack-filling” its opaque ground pepper containers.
The case was consolidated before the Hon. Ellen Segal Huvelle in December 2015.
Robert Brown, et al. v. Electrolux Home Products, Inc., d/b/a Frigidaire, No. 15-11455 (11th
Cir.). In July 2015, Carlson Lynch attorneys co-authored a brief on behalf of Public Justice, P.C.;
the National Association of Consumer Advocates; U.S. PIRG (United States Public Interest
Research Group); Consumer Action; and the Consumer Federation of California, appearing as
amici curiae to the Eleventh Circuit and arguing in support of affirmance of a district court’s
certification of a class of purchasers of defective washing machines.
Kobylanski v. Motorola Mobility, Inc., et al., No. 2:13-cv-1181 (W.D. Pa.). Carlson Lynch
represented purchasers of MOTOACTV wearable fitness devices who alleged that the devices,
although marketed as “sweat-proof” and “rain-resistant,” were in fact susceptible to damage
from even slight amounts of moisture. A settlement was reached which provided for full refunds
for class members who had previously submitted a claim for water damage to Motorola but were
denied a repair or replacement, and additional forms of relief for class members who had not
previously complained of water damage. The settlement was approved in October 2014.
Quinn et al. v. Walgreen Co., Wal-Mart Stores, Inc., Supervalu, Inc., and Perrigo Company of
South Carolina, Inc., No. 7:12-cv-8187 (S.D.N.Y.). Carlson Lynch served as co-lead counsel on
behalf of purchasers of glucosamine/chondroitin products manufactured by Perrigo and sold by
various retailers. A settlement was reached in 2014 which provided for a total settlement fund of
$2.8 million and provided for full or partial refunds to class members who submitted valid
claims. Final approval was granted in March 2015.
CARLSON LYNCH - 6
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In re Nutramax Cosamin Marketing and Sales Practices Litigation – MDL No. 2498, (D.
Md.). Carlson Lynch represented several plaintiffs in nationwide litigation regarding Nutramax’s
false and misleading marketing of glucosamine/chondroitin supplements, which multiple studies
have determined to be without efficacy for the conditions they purport to treat. After the cases
were consolidated for pre-trial proceedings, Carlson Lynch partner Ed Kilpela was appointed to
the Executive Committee overseeing the litigation.
In re Wireless Phone Equipment Replacement Insurance Litigation, (C.P. Allegheny County,
Pennsylvania). Carlson Lynch was lead counsel in this national litigation alleging consumer
fraud in connection with wireless phone equipment replacement insurance. Following the
fairness hearing in November, 2004, the Court entered Findings of Fact and Conclusions of Law
which commented on the adequacy of Carlson Lynch as lead counsel as follows:
“Class counsel have abundant experience as lead counsel in consumer class
action litigation. Indeed, class counsel have frequently appeared before this
Court. Other courts have routinely recognized class counsels’ adequacy . . . .
This Court readily agrees with these other courts, and finds that Bruce Carlson
and Gary Lynch are more than adequate counsel, and indeed are capable and
diligent class action attorneys.”
The settlement was approved and the settlement proceeds were distributed to the class.
WAGE AND HOUR LITIGATION
Verma v. 3001 Castor Inc., (E.D. Pa.). As co-class counsel, Carlson Lynch won a $4.5 million
jury verdict in 2018 for misclassified workers at a Philadelphia nightclub. The claims were
brought under the FLSA and Pennsylvania Minimum Wage Act.
Herron v. Investment Professionals Inc. (W.D. Pa.). Carlson Lynch secured a $450,000
settlement for 12 financial advisors who were misclassified by a financial services company and
consequently did not receive overtime compensation. The settlement was approved in February
2018.
Herzfeld v. 1416 Chancellor Inc. (E.D. Pa.). Carlson Lynch is class counsel for a litigationcertified Rule 23 class and FLSA collective of more than 100 nightclub entertainers alleging
misclassification and violations of the FLSA and Pennsylvania wage and hour laws. A settlement
for a total amount of $415,000 was reached and granted preliminary approval in January 2018. A
final approval fairness hearing has been set for June 2018.
Correll v. One Three Five, Inc. (W.D. Pa.). Carlson Lynch was class counsel for a class of
several hundred nightclub performers who alleged that they were misclassified by the club’s
owner as independent contractors, resulting in violations of the Fair Labor Standards Act and
Pennsylvania state wage laws. A class settlement was granted final approval in 2016 and
provided $815,000 in total relief for the class.
CARLSON LYNCH - 7
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Gualano v. Abercrombie & Fitch Stores, Inc., (W.D. Pa). Carlson Lynch was co-lead counsel
in this wage and hour litigation alleging that defendant retail clothier was violating federal and
state minimum wage laws. Following the fairness hearing in early 2005, where a multi-state
settlement was presented to the Court for approval, the Court entered Findings of Fact and
Conclusions of Law addressing lead counsels’ adequacy as follows:
“The Court finds the plaintiffs’ counsel, Bruce Carlson and Gary Lynch, are
experienced class counsel and that they have met all of the requirements of
Rule 23(g)(1)(B) and (C). Consistent with the underlying purpose of Fed. R.
Civ. P. 23, plaintiffs’ counsel have achieved, with utmost efficiency, a quality
result for the entire class and are commended for the diligence and effective
advocacy they have displayed on behalf of their clients.”
Pasci v. Express, LLC, (W.D. Pa.). This case was similar to the Abercrombie case discussed
above, and proceeded to a fairness hearing in November 2004, where a multi-state settlement
was presented to the Court for approval. Regarding the adequacy of Carlson Lynch, the Court
issued Findings and Conclusions stating:
“With respect to the adequacy of counsel, the Court finds that class counsel
have capably and vigorously represented the class. Bruce Carlson and Gary
Lynch have substantial experience in class-based litigation involving
consumer fraud and employment claims . . . . Class counsel achieved an
efficient and excellent result on behalf of the class.”
Dwight v. American Eagle Outfitters, Inc., (C.P., Allegheny County, Pennsylvania). Carlson
Lynch was lead counsel in this class action alleging that American Eagle violated the minimum
wage laws. The parties negotiated a multi-state settlement, which was approved by the trial
court. The settlement proceeds have been distributed to the class.
Tarlecki v. Bebe Stores, Inc., (N.D. Cal.). Carlson Lynch was co-lead counsel in this wage and
hour litigation alleging that defendant retail clothier was violating federal and state minimum
wage laws. Final approval of a class settlement was approved following a fairness hearing in
2009.
Dykeman v. Charming Shoppes, Inc., (Sup. Ct., King County, Washington). Carlson Lynch was
co-lead counsel in this case alleging violations of the Washington state minimum wage laws.
After the Court denied defendants’ motion to dismiss and granted plaintiffs’ class certification
motion, the parties reached a mediated settlement which was approved by the trial judge. The
settlement proceeds were distributed to the class in early spring of 2007. Carlson Lynch was
also co-lead counsel in a related case in state court in California on behalf of a class of California
Charming Shoppes Employees. The parties in that case negotiated a proposed settlement, and
final approval was granted following a fairness hearing in May 2008.
Battaline v. Advest, (W.D. Pa.). Carlson Lynch was lead counsel for plaintiffs in this wage and
hour class action alleging that defendant stock brokerage company violated state overtime laws.
After Defendant filed its answer and substantial informal and formal discovery ensued, the
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parties participated in mediation and reached an agreement regarding a proposed national
settlement. The settlement was approved in 2008.
Ellis v. Edward Jones, (N.D. Ohio). Carlson Lynch chaired the Plaintiffs’ Leadership
Committee in this wage and hour class action alleging that defendant stock brokerage company
violated federal and state overtime laws. After Defendant filed an answer and after significant
discovery wherein Defendant produced in excess of 500,000 pages of documents and hundreds
of videotapes, the parties commenced mediation to pursue a potential global settlement. The first
mediation, which occurred in Atlanta in March 2007, was unsuccessful. Ultimately, the parties
participated in a second mediation in San Francisco, at which the parties arrived at the basic
terms of a proposed settlement pursuant to which class members from multiple states received in
excess of $19,000,000.00. After a fairness hearing on January 5, 2009, the Court granted final
approval of the settlement.
Byers v. PNC Financial Services Group, Inc., (W.D. Pa.). Carlson Lynch was lead plaintiff’s
counsel in this wage and hour class action alleging that defendant stock brokerage company
violated federal and state overtime laws. A multi-state settlement was approved following a
fairness hearing in June 2008.
Steen v. A.G. Edwards, Inc., (S.D. Cal.). Carlson Lynch was co-class counsel for plaintiff in
this wage and hour litigation alleging that defendant stock brokerage company violated federal
and state overtime laws. A mediated national class-based settlement has been reached and
preliminary approval has been granted. A fairness hearing was held on August 31, 2009 in Los
Angeles, after which the Court has entered an Order granting final approval of the settlement.
Meola v. AXA Financial, Inc., (N.D. Cal.). Carlson Lynch was co-class counsel for plaintiff in
this wage and hour litigation alleging that defendant financial services company violated federal
and state overtime laws. A mediated national class-based settlement was negotiated in this
matter and final approval was granted following a fairness hearing in the fall of 2009.
In re St. Francis Health System, (C.P., Allegheny County Pennsylvania). Carlson Lynch was
counsel for the class in connection with this wage and hour litigation on behalf of certain former
employees of the St. Francis Health System in Pittsburgh. Plaintiff asserted that the class was
deprived of severance benefits when St. Francis Health System was acquired by another hospital
group in Western Pennsylvania. Prior to the disposition of Plaintiff’s class certification motion,
the parties engaged in extensive mediation before reaching a class-based settlement.
Haag v. Janney Montgomery Scott, (E.D. Pa.). Carlson Lynch was a member of the three firm
Executive Committee in this wage and hour class action alleging that defendant stock brokerage
company violated federal and state overtime laws. After protracted litigation and two separate
mediations, the parties reached a multi-state settlement. A fairness hearing was conducted in
Philadelphia on June 30, 2009, where Gary Lynch appeared on behalf of the class. Following
the hearing, the Court granted final approval of the settlement.
Steinberg v. Morgan Stanley & Co., (S.D. Cal.). Carlson Lynch was co-class counsel for
plaintiff in this wage and hour litigation alleging that defendant stock brokerage company
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violated federal and state overtime laws. A mediated national class-based settlement was
reached and final approval of the settlement has been granted.
Ramsey v. Ryan Beck, Inc. (S.D.N.Y.). Carlson Lynch was co-class counsel in this wage and
hour class action alleging that defendant stock brokerage company violated federal and state
overtime laws. After protracted litigation, the parties reached a multi-state settlement and final
approval was granted in June 2010.
Kniess v. Heritage Valley Health Systems, Inc., (C.P., Allegheny County, Pennsylvania).
Carlson Lynch was lead counsel in this wage and hour class action alleging the defendant
hospital system failed to pay overtime compensation to its nurse practitioners and physician’s
assistants. The parties reached a mediated class settlement whereby class members received the
majority of the back pay alleged by Carlson Lynch.
Leadbitter v. The Washington Hospital, Inc., (W.D. Pa.). Carlson Lynch was lead counsel in
this wage and hour class action alleging the defendant hospital system failed to pay overtime
compensation to its nurse practitioners and physician’s assistants. The parties reached a
mediated class settlement whereby class members will be eligible to receive the majority of the
back pay alleged by Carlson Lynch, and the settlement has received final approval from the
Court.
Career Education Corporation Misclassification Litigation, (W.D. Pa.). In early 2011, Carlson
Lynch filed a putative collective action on behalf of admissions representatives employed by
culinary schools operated by Career Education Corporation. Carlson Lynch alleges that these
individuals were misclassified and improperly denied overtime benefits. A class settlement was
negotiated in this case and final approval of the settlement was granted in December 2011.
Atrium Centers, LLC Automatic Meal Break Deduction Litigation, (N.D. Ohio). Carlson
Lynch was lead counsel in this collective action on behalf of hourly health care workers
(primarily nurses) alleging improper pay practices in connection with automatic meal break
deductions. After the court granted Plaintiffs’ motion for conditional certification of a collective
action under the FLSA, extensive discovery ensued. Following the close of discovery, in the fall
of 2012 the Parties engaged in mediation with a former United States Magistrate Judge and
reached an agreement to settle the case on a collective basis. The settlement was approved by
the court in December 2012 and the settlement proceeds have been distributed.
Northwestern Memorial Healthcare Automatic Meal Break Deduction Litigation, (N.D. Ill.),
Carlson Lynch was lead counsel in this collective/class action on behalf of hourly health care
workers (primarily nurses) alleging improper pay practices in connection with automatic meal
break deductions. After extensive discovery and the denial of Defendant’s motion for summary
judgment, the Parties reached a mediated class settlement in the fall of 2012. In December,
2013, the Court granted final approval of the settlement and the settlement proceeds have been
distributed to the class.
Crozer-Keystone Health System Overtime Litigation, (E.D. Pa.), Carlson Lynch filed a putative
collective action against Crozer-Keystone Health System in the Eastern District of Pennsylvania.
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Case 1:16-cv-01122-VEC Document 134-4 Filed 07/21/20 Page 13 of 25

The Complaint challenges pay practices related to nurse practitioners and/or physicians’
assistants. The plaintiffs in these cases allege that they are illegally being denied overtime
compensation by their employers. After discovery, the Parties filed cross motions for summary
judgment. In a widely reported opinion issued on January 4, 2011, the Court granted Plaintiff’s
motion for summary judgment, holding that Defendant had misclassified individuals in
Plaintiff’s job position. Defendant’s motion for reconsideration of the federal court’s summary
judgment decision was denied in a twenty one page opinion and order issued on August 15,
2011. Following mediation, the settlement of this case was approved in August 2012.
EMPLOYMENT DISCRIMINATION
White v. United Steel Workers of America, (W.D. Pa.), Carlson Lynch was co-lead counsel in
this age-discrimination class action against the U.S.W.A. After overcoming a motion to dismiss
on a legal issue regarding which there was a substantial split of authority, the defendant
requested mediation to explore the possibility of settlement. After extensive mediation over a
one month period in June 2004, the case ultimately settled for an amount that defense counsel
characterized as the highest ever paid by the U.S.W.A. in connection with civil litigation.
ANTITRUST
In Re Blue Cross Blue Shield Antitrust Litigation, MDL No. 2406, (N.D. Ala.). Carlson Lynch
represents healthcare subscriber plaintiffs in four states in this nationwide class action
challenging the anti-competitive practices of Blue Cross/Blue Shield’s nationwide network of
local insurers who do not compete with each other based on geographic boundaries. In addition
to Carlson Lynch’s work on the individual cases, Carlson Lynch partner Ben Sweet has been
appointed by Judge Proctor to the Litigation Committee, and Carlson Lynch associates have been
significantly involved in the discovery process.
In Re National Football League’s “Sunday Ticket” Antitrust Litigation, MDL No. 2668, (C.D.
Cal.). Carlson Lynch represents small businesses who allege that the NFL and DirectTV abused
their market power and conspired to charge supra-competitive prices for access to out-of-market
NFL game broadcasts. The cases were consolidated before the Hon. Beverly Reid O’Connell in
December 2015.
DISABILITY DISCRIMINATION
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ADA (Americans with Disabilities Act) Accessibility Litigation. Carlson Lynch is currently
counsel for plaintiffs in a substantial number of putative class actions filed on behalf of disabled
individuals to enforce the ADA’s accessibility requirements. Over the last six years, Carlson
Lynch has represented the visually disabled in seeking improved access to ATMs, Point of Sale
devices, automated retail kiosks, and websites. Carlson Lynch has also represented individuals
with limited mobility in seeking elimination of architectural barriers found in parking lots, paths
of entry, and interior store design. These cases have been prosecuted in numerous federal courts
across the country. Carlson Lynch has overcome motions to dismiss in more than fifteen of
these cases. A substantial number of the cases have been settled, and in all of those cases the
defendants have agreed to equitable relief calculated to guarantee the accessibility to public
accommodations that is required by the ADA.
Moreover, in January 2016, Magistrate Judge Robert C. Mitchell of the United States District
Court for the Western District of Pennsylvania recommended certification of a national class of
mobility-disabled individuals who were denied full and equal access to Cracker Barrel stores due
to the company’s inadequate centralized ADA maintenance policies. Judge Mitchell
recommended that Carlson Lynch be appointed as counsel for the Class. Cracker Barrel has over
630 stores across the country. The report and recommendation was adopted by District Judge
Mark Hornak in July 2016. The case subsequently settled, securing injunctive relief for the
nationwide class.
More recently, Carlson Lynch is representing a disabled individual in Egan v. Live Nation
Worldwide, Inc., 2:17-cv-445 (W.D. Pa.). The claims involve wheelchair inaccessibility and
ticket unavailability at Pittsburgh-area concert events promoted by Live Nation and ticketed by
Ticketmaster. In March 2018, Judge Mark Hornak denied Live Nation’s attempt to force
arbitration of the potential class action. Live Nation is appealing to the Third Circuit.
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FIRM ATTORNEYS
PARTNERS:
R. Bruce Carlson
Bruce Carlson is from Wilkinsburg, Pennsylvania, where he attended the public schools.
He graduated from the University of Pittsburgh School of Law in 1989. He was the Executive
Editor of the Journal of Law and Commerce in law school. He also obtained his undergraduate
degree from the University of Pittsburgh, graduating summa cum laude in political philosophy.
After law school, he was employed for approximately four years at Eckert Seamans Cherin &
Mellott, in Pittsburgh. Subsequently, he was a member at the Pittsburgh plaintiffs-FELA and
mass tort firm previously known as Peirce Raimond, Osterhout, Wade, Carlson & Coulter.
During his five year tenure at the Peirce firm, Bruce developed and managed one of the largest,
if not the largest, pediatric lead poisoning practices in the country. After his practice evolved
and began to focus more on consumer class action litigation, he affiliated the practice with a
prominent Pittsburgh-based plaintiffs’ class action firm. During the three and one-half years that
he was affiliated with that firm, Bruce originated and was lead counsel in more consumer class
cases than any lawyer in Western Pennsylvania. These cases were filed not only in Western
Pennsylvania, but in state and federal courts throughout the country. In June 2004, Bruce ended
his relationship with his former firm and co-founded Carlson Lynch.
Bruce is admitted to practice in the state courts of Pennsylvania and West Virginia, the
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United States District Courts for the Western, Middle and Eastern Districts of Pennsylvania, the
Northern and Southern Districts of West Virginia, the Northern District of Ohio, the Northern,
Southern, Eastern and Western Districts of Texas, the District of Maryland, the Western District
of Tennessee and the United States Courts of Appeal for the Third, Fifth, Ninth and Eleventh
Circuits. He is a member of the Million Dollar Advocates Forum. He is a member of the
American Association of Justice, and the Pennsylvania, Western Pennsylvania and West Virginia
Trial Lawyers Associations.
Gary F. Lynch
Gary Lynch was born and grew up in Western Pennsylvania. Gary earned his Juris
Doctor degree in 1989 from the University of Pittsburgh School of Law, where he served as an
Editor of the University of Pittsburgh Law Review, and a Bachelor of Science degree in
Accounting from the Pennsylvania State University in 1986. He was admitted to the State Bar of
the Commonwealth of Pennsylvania in 1989, and is admitted to practice in the United States
Supreme Court, the United States Courts of Appeals for the First, Third, Fifth, Sixth, Seventh,
Ninth, and Eleventh Circuits, and the United States District Courts for the Western, Middle, and
Eastern Districts of Pennsylvania, the Northern and Southern Districts of Ohio, the Northern and
Central Districts of Illinois, the Western District of New York, the Eastern and Western Districts
of Michigan, and the District of Maryland. Gary has also been admitted pro hac vice in
numerous jurisdictions nationwide.
Gary has been engaged in the practice of law for the last twenty-five years, beginning his
legal career at Reed Smith, LLP (formerly Reed Smith Shaw & McClay). Since leaving Reed
Smith in 1991, Gary has served as the Managing Partner of Lynch & Kunkel and Gary F. Lynch,
P.C., focusing his practice on the representation of clients in employment-related matters,
particularly complex litigation. Since co-founding Carlson Lynch LTD in June of 2004, Gary
has developed a nationally recognized plaintiffs’ class action practice in the areas of consumer
protection litigation and employee rights.
Gary has served in a leadership capacity in several MDL/class action proceedings. For
example, in Ellis v. Edward Jones (N.D. Ohio No. 1:08-cv-00540, MDL No. 1779), he chaired
the Plaintiffs’ Leadership Committee in a wage and hour class/collective action alleging that
returned more than $19 million to the class. Gary also served as Counsel of Record before the
United States Supreme Court in the case of Genesis HealthCare Corp. v. Symczyk.
Gary serves on the Local Rules Advisory Committee for the United States District Court
for the Western District of Pennsylvania. He has been rated as a “Super Lawyer” and has
received Martindale Hubbell’s “AV” rating. Gary is a frequent local and national Continuing
Legal Education lecturer.
Gary is active in a number of community non-profit organizations, including past
President and current board member of the Human Services Center, Inc. (an outpatient
behavioral healthcare provider), board member of the Highland House, Inc. (a halfway home for
women recovering from addiction), and board member of the Lawrence County (Pennsylvania)
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Historical Society.
Benjamin J. Sweet
Ben Sweet is a native Pittsburgher who received his juris doctor, cum laude, from The
Dickinson School of Law of the Pennsylvania State University, and his BA, cum laude, from
University Scholars Program (now the Schreyer Honors College) of The Pennsylvania State
University. While in law school, Ben served as Articles Editor of the Dickinson Law Review, and
was also awarded Best Oral Advocate and Best Team in the ATLA Mock Trial Competition.
From 2003 through 2012, first as an associate and for the last several years as Partner,
Ben practiced at Kessler Topaz Meltzer & Check LLP in Philadelphia, one of the largest and
most prestigious plaintiffs' firms in the country, where he concentrated his practice exclusively in
class action litigation, with an emphasis on federal securities litigation. He helped to obtain
significant recoveries on behalf of class members in several nationwide federal securities class
actions, including: In re Tyco, Int'l Sec. Litig., No. 02-1335-B (D.N.H.) ($3.2 billion total
recovery for class members, the largest ever recovery from a single corporate defendant in a
federal securities action); In re Wachovia Preferred Securities and Bond/Notes Litig., No. 09Civ. 6351 (RJS), (S.D.N.Y.) ($627 million recovery for class members).
Justice Sotomayor quoted Ben's co-authored amicus curiae brief on behalf of medical
researchers in Matrixx Initiatives, Inc. v. Sircusano, 563 U.S._(2011), a landmark securities case
in which the United States Supreme Court held that evidence of company's failure to disclose
reports of adverse events associated with a product need not achieve statistical significance to
plead the materiality element of a federal securities fraud claim.
Ben has been selected by his peers five times - in 2008, 2010, 2011, 2012 and 2013 - as a
Pennsylvania SuperLawyers Rising Star, a distinction bestowed annually on no more than 2.5%
of Pennsylvania lawyers under the age of 40. In 2014, he was selected by his peers as a
Pennsylvania SuperLawyer. Ben began his career in 2001 at Reed Smith LLP in Pittsburgh,
focusing on complex civil and employment litigation. When not practicing law, Ben is an active
musician and recording artist who performs regularly in and around Pittsburgh with his band
Southside American. A Type I diabetic himself, Ben serves on the Board of Directors of the
Western Pennsylvania Chapter of the Juvenile Diabetes Research Foundation. He is the proud
father of daughter Riley, 11, and son William, 8.

Edwin J. Kilpela, Jr.
Ed Kilpela is a native of Pittsburgh and a graduate of the Pennsylvania State University
and the University of Michigan Law School, where he won the prestigious Campbell Moot Court
Competition while earning awards for both best brief and as the best oral advocate in the
competition. Ed lives in Mt. Lebanon with his twin sons, Devin and Graham and his wife, Gina..
Ed has litigated and tried complex class-action and mass tort matters both at Carlson Lynch on
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behalf of individuals and consumers and, previously, at both Williams & Connolly LLP and
Wheeler Trigg O'Donnell LLP, two of the finest complex litigation firms in the country.
Mr. Kilpela’s current practice focuses on consumer-oriented class actions and financial
fraud matters. Currently, Ed represents a class of insurance purchasers in Western Pennsylvania,
Rhode Island, and Hawaii in an antitrust conspiracy class-action alleging illegal collusion
between the members of the nationwide network of Blue Cross/Blue Shield insurers, resulting in
increased insurance premiums and lack of competition in the health insurance market. In
addition, Ed serves as counsel for purchasers of glucosamine/chondroitin health supplements
who were defrauded by multiple companies in their marketing and advertising of those
supplements in which unsupported and medically false claims were made regarding joint health
benefits the supplements do not provide.
A representative sample of Ed's past litigation experience includes 1) serving as counsel for a
large financial institution and its officers and directors in connection with securities class action
and ERISA lawsuits stemming from alleged accounting manipulation and corresponding stock
losses; 2) serving as national Counsel for large multinational pharmaceutical corporation in
multiple cases across the country defending against allegations that company failed to adequately
warn consumers and prescribing health providers about potential product risks; 3) representing a
large multinational consumer goods manufacturer in multiple products liability class action
matters stemming from claims regarding alleged product defects.
Mr. Kilpela was selected by his peers in 2011, 2012, and 2013 as a Rising Star in
SuperLawyers, a distinction given to no more than 2.5% of his peers under the age of 40. In
2016 and 2017, Mr. Kilpela was selected as a Pennsylvania SuperLawyer.
Todd Carpenter
Todd Carpenter is a former shareholder at the Phoenix based, Bonnett, Fairbourn, Friedman
& Balint, P.C.. His practice focuses on consumer class action, representing plaintiff classes in
major insurance fraud, unfair business practices, false and deceptive advertising, product liability
cases and anti-trust violations. Mr. Carpenter has represented plaintiffs in numerous class action
proceedings in California and throughout the country, in both state and federal courts.
Mr. Carpenter, through his participation in a multi-district litigation action before U.S.
District Court Judge James Lawrence King in Miami, Florida, represented consumers in separate
actions against Union Bank, N.A. and Bank of the West to recover damages stemming from
alleged fraudulent overdraft fee practices. The cases resulted in favorable settlements, resulting
in nearly $50 million dollars in recovered fees to customers. Mr. Carpenter has filed similar
actions against several other banks and credit unions across the country, alleging that each
institution manipulated the processing of customer debit card purchases to maximize overdraft
fees.
Mr. Carpenter has successfully represented several plaintiff classes in recovering statutory
penalties resulting from violations of California’s Song Beverly Credit Card Act §1747.08.
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Additionally, Mr. Carpenter’s efforts as part of a collaborative team of lawyers have resulted in
the recovery of millions of dollars in compensation for California consumers of food and
supplement products arising from misleading advertising claims made by producers and
manufacturers about the safety and efficacy of the products.
Mr. Carpenter received his B.B.A in 1999 from the University of New Mexico, where he was
awarded the University’s Karen Abraham’s Outstanding Service Award in 1997 and again in
1998 for his development and participation in after school recreational leagues for
underprivileged youth. Mr. Carpenter received his law degree, from the University of San Diego
School of Law in 2002. While in law school he served as Vice President for the Democratic
Student Association and garnered recognition for representing indigent litigants through the
University of San Diego School of Law’s Legal Clinic. Mr. Carpenter is a member of the
California Bar and has also been admitted to practice in all Federal District Courts in the state of
California.
Kelly K. Iverson
Kelly Iverson, a partner at Carlson Lynch, was born and raised in Pittsburgh where she
received a degree in Business Management from Chatham University and her Juris Doctor from
Duquesne University School of Law. Prior to attending law school, Kelly spent four years
working as an insurance claims representative at Travelers Insurance Company where she
handled automobile liability claims.
After law school, Kelly joined one of Pittsburgh’s largest law firms where she spent nine
years. She was fortunate to have the unusual opportunity at such a firm to advocate on behalf of
injured consumers and individuals, in personal injury cases and class actions. Kelly has extensive
litigation experience in both state and federal courts. She served as lead counsel at trial in federal
court in a medical malpractice action, receiving a verdict in her client’s favor for the maximum
statutory damage award. Kelly’s trial practice also includes second chair experience in jury trials,
commercial arbitration, and underinsured motorist arbitration. Kelly has also argued in front of
the Superior Court of Pennsylvania.
In early 2017, Kelly began working as co-counsel with Bruce Carlson in a class action
against a multi-level marking company, LuLaRoe, for improper sales tax charges to consumers.
Through this work, Kelly gained firsthand knowledge of the dynamic collaboration between the
high-caliber attorneys at this firm. Within a year, Kelly decided to join Bruce and his partners at
Carlson Lynch to continue her established practice of advocating for consumers, both
individually and on a class basis.
Kelly currently serves on the Board of Millvale Athletic Association, a local fastpitch
softball organization. From 2010 through 2017, Kelly served as a high school mock trial attorney
advisor for Fort Cherry High School and Pittsburgh Science and Technology Academy.
Kelly lives in Lawrenceville with her partner, Nathan, their three children and their
Rottweiler/Lab mix, Brewster.
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Eric D. Zard
Eric Zard, a partner at Carlson Lynch, was born and raised in Minnesota where he
received his Bachelor of Science from the University of Minnesota and his Juris Doctor from the
University of Saint Thomas School of Law. While in law school, Eric served as an editor for the
University of Saint Thomas Law Journal, authored a comment that was published in the
University of Saint Thomas Law Journal (Patentability of Human Genetic Information:
Exploring Ethical Dilemmas Within the Patent Office and Biotechnology’s Clash with the Public
Good, 6 U. St. Thomas L.J. 486 (2009)), and received a Dean’s Award for Negotiations.
After graduating law school, Eric moved to Phoenix, Arizona and began his legal career
at Bonnett, Fairbourn, Friedman & Balint, P.C., where he practiced consumer class action
litigation for over seven years. During his time in Phoenix, Eric also defended architects,
engineers, and other design professionals, businesses, and individuals in civil litigation. Eric has
represented commercial landlords in purchase and sales agreements and unique landlord-tenant
disputes. Eric represents clients that have been discriminated against, sexually abused and
harassed in the work place, clients that have suffered severe physical injuries related to motor
vehicle accidents, and individuals in premise liability matters.
In 2017, Eric decided to join a friend and former colleague from Bonnett-Fairbourn,
Todd Carpenter, at Carlson Lynch in San Diego, California. Eric continues to represent plaintiffs
in a wide-range of matters but his primary focus is consumer class action litigation. Eric has
represented numerous clients in both state and federal courts throughout the country.
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ASSOCIATES:
Kristin Graham
Kristy Graham is a native of Pittsburgh, Pennsylvania. She attended the University of
Virginia in Charlottesville and graduated in 1998 with a bachelor’s degree in environmental
sciences. Before returning to Charlottesville for law school, Kristy taught English in Madrid,
Spain and, later, worked as an analyst for Booz Allen Hamilton at its headquarters in Northern
Virginia. Kristy graduated from the University of Virginia School of Law in 2003. While in law
school, she served as an Articles Editor for the Virginia Law Review.
Kristy began her legal career as a commercial litigation associate with Holland & Hart, a
Denver-based law firm with over 400 attorneys in 15 offices. While at Holland & Hart, Kristy
was involved in all aspects of litigation in federal and state court, from preparing pleadings and
conducting discovery through drafting dispositive motions and supporting briefs. Kristy was also
part of a multinational energy company’s defense team in a severance pay class action lawsuit
stemming from one of the largest mergers in U.S. history. Prior to joining Carlson Lynch in
January 2015, Kristy also practiced law with small firms in Pennsylvania and Colorado. Kristy’s
broad array of litigation experience includes general commercial, labor, and employment,
ERISA, oil and gas, real estate, and personal injury cases. Kristy works in all aspects of Carlson
Lynch’s complex litigation practice.
Jamisen Etzel
Jamisen attended Duquesne University where he graduated magna cum laude in 2008
with a Bachelor of Arts in Political Science. He obtained his law degree from New York
University School of Law in 2011. While at NYU Law, Jamisen was Managing Editor of the
Journal of Legislation and Public Policy. During the summer of 2010, Jamisen served an
internship with United States District Judge William H. Walls of the United States District Court
for the District of New Jersey. Jamisen works primarily in the firm’s consumer and employment
class litigation practices, and has been involved in most of the firm’s recent appellate work,
securing several favorable published opinions.
Pam Miller
Pam graduated from Westminster College in 1989 with a degree in history and political
science. She graduated from the University of Pittsburgh School of Law in 1993. Pam oversees
the firm’s disability practice.
Kevin Abramowicz
Kevin Abramowicz is a native of Allentown, Pennsylvania. In 2011, Kevin received his
bachelor’s degree from the University of Pittsburgh School of Arts and Sciences. Four years
later, he graduated, cum laude, from the University of Pittsburgh School of Law, where he
served as the Articles Editor for the University of Pittsburgh Law Review and completed an
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internship with the Honorable David Stewart Cercone, United States District Court for the
Western District of Pennsylvania. Kevin also was recognized by the Center for ComputerAssisted Legal Instruction for his excellence in Disability Discrimination Law.
Kevin began working at Carlson Lynch after his second year of law school. He continued
working with the firm during his third year of law school and became a full-time attorney in
October 2015. Kevin has worked with all of the firm’s practice groups.
Brittany Casola
Brittany Casola attended the University of Central Florida in Orlando and graduated in
2012 with a bachelor’s degree in Political Science and a minor in Spanish. Brittany earned her
Juris Doctorate from California Western School of Law in 2015 and graduated magna cum laude
in the top 10% of her class. Throughout the course of her law school career, she served as a
judicial extern to the Honorable Anthony J. Battaglia for the United States District Court,
Southern District of California and worked multiple semesters as a certified legal intern for the
San Diego County District Attorney’s Office. Brittany was awarded Academic Excellence
Awards in law school for receiving the highest grade in Trial Practice, Health Law & Policy, and
Community Property.
Kevin Tucker
Kevin Tucker is a graduate of the University of Michigan and the University of
Pittsburgh Law School, where he presided over the school’s public interest organization while
earning a CALI Award for highest grade in Legislation. He was awarded the school’s Leadership
Award upon graduation. Kevin has litigated and tried a wide range of cases, from those
involving Section 1983 prisoner civil rights to First Amendment claims against large media
entities. Kevin joined Carlson Lynch in 2016. His current practice focuses on consumer-oriented
class actions, and matters involving physical and digital architectural barriers for individuals
with disabilities. Kevin has represented classes and/or individuals in federal courts throughout
the United States.
Elizabeth Pollock Avery
Elizabeth was born and raised in Buffalo, New York. After obtaining her bachelor’s
degree from the State University of New York at Buffalo, she attended Indiana UniversityBloomington Maurer School of Law, graduating in 2012. While in law school, Elizabeth assisted
indigent members of society as a law clerk at the Monroe County Public Defenders’ Office and
at the Indiana University Disability Law Clinic.
After graduating, Elizabeth moved to Pittsburgh and worked for a family law firm prior
to joining a Plaintiff side employment litigation firm in 2013. As a plaintiff’s employment
litigator, Elizabeth worked to right the wrongs committed against employees in a variety of areas
of employment law, including the Fair Labor Standards Act, the Family and Medical Leave Act,
and litigating cases dealing with sexual harassment, gender discrimination, race, age and
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disability discrimination.
Elizabeth joined Carlson Lynch in 2017 and continues to advocate for the interests of
individuals, as she has throughout her legal career.

Bryan Fox
Bryan is originally a native of Atlanta, Georgia. He attended The University of Georgia,
where he earned degrees in Political Science and Spanish, magna cum laude. Before returning to
UGA for law school, Bryan worked in south Brazil teaching English and music. After graduating
law school in 2013, he was hired as an associate with a local class action litigation firm where he
practiced complex civil litigation, primarily ERISA and consumer-based class actions. Bryan
went on to found his own practice in employment and business law, representing clients in a
variety of contexts. Bryan has a passion for standing up and fighting for those who are facing
difficult legal problems – this is a principal reason why he joined Carlson Lynch. Class action
cases afford access to justice for consumers and others who might not otherwise be able to afford
an attorney, or for whom pursuing a case individually might be too difficult. To that end, Bryan
is excited to use his skills and talents in representing those in need.
Bryan and his wife Lisa reside in the Pittsburgh neighborhood of Brookline with their
rescue pit bull, Ace. In his free time, Bryan enjoys playing music, exploring the Pittsburgh
culinary scene, and traveling.
Alyshia Lord
Alyshia grew up in a small town in Texas, right outside of San Antonio. In 2012, she
graduated from Texas State University, summa cum laude, with a Bachelor’s in Science and a
minor in Sociology. After learning about The California Innocence Project housed at California
Western School of Law, Alyshia set her sights on law school in San Diego, California. While in
law school, Alyshia focused on devoting her time to causes she truly believed in such as the
California Innocence Project, a clinical program dedicated to releasing wrongfully convicted
inmates, and the Public Defender’s Office where she interned for three semesters. After she
graduated from California Western School of Law in 2015, she began her legal career
volunteering for the Legal Aid Society where she assisted low-income clients in the pro bono
consumer law clinic. Before joining Carlson Lynch Sweet Kilpela & Carpenter in December
2016, she aggressively advocated for injured workers at a small worker’s compensation firm.
Alyshia practices in the San Diego office and devotes her time to the firm’s employment
discrimination and sexual harassment practice areas.
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Derek Markle
Derek is a native of Pittsburgh, Pennsylvania. In 2013, Derek graduated magna cum
laude from Saint Francis University in Loretto, Pennsylvania. In 2016, Derek graduated from the
Dickinson School of Law of the Pennsylvania State University. While in law school, Derek was
a member of the Penn State Law Trial Team and competed at the Academy of Trial Lawyers of
Allegheny County’s annual Mock Trial Competition (formerly the Gourley Cup) where he lead
his team to a second place finish.
During law school, Derek served as a judicial intern for the Honorable Judith Ference
Olson of the Pennsylvania Superior Court and also for the United States Court of Appeals for the
Third Circuit with President Judge D. Brooks Smith. Before joining Carlson Lynch, Derek was a
summer associate and law clerk at the Pittsburgh office of one of Pennsylvania’s largest law
firms.
Derek continues to remain active in both the Saint Francis and Penn State alumni
communities. Recently, Derek was elected Vice President of the Saint Francis University
National Alumni Association, the youngest person ever to be elected to that office. Derek also
sits on the board of directors for his national fraternity, Phi Kappa Theta. In his role, Derek
works with the fraternity’s collegiate chapters and their members to insure that the chapter, their
programs and culture fall in line with the fraternity’s mission. When Derek is not practicing law,
he enjoys golfing, skiing, and is an avid Penn State football fan.
OF COUNSEL:
Tom Withers
Tom became of counsel to Carlson Lynch in June 2008, and often provides advice and
counsel to the firm regarding trial strategy. Tom graduated from the University of Georgia law
school in 1984. He also received his undergraduate degree from the University of Georgia.
After graduating from law school, Tom joined Oliver, Maner and Gray, in Savannah, Georgia,
where he was a partner from 1988 until 1990. While at Oliver, Maner and Gray, Tom was
primarily engaged in the defense of medical malpractice cases for physicians. During his six
years with the firm, Tom tried approximately ten medical negligence cases to verdict, all of
which resulted in verdicts for the defendants.
Thereafter, Tom joined the United States Attorney’s Office in the Southern District of
Georgia, where he remained for eight years. Tom initially served as an Assistant U.S. Attorney
in the Criminal Section before becoming Chief of the Criminal Section in 1993. Tom also
served as a Professional Responsibility Officer during his time with the United States Attorney’s
Office and was given the Department of Justice’s Director’s Award in 1997. In 1998, Tom left
the United States Attorney’s Office and became a founding partner of Gillen Parker & Withers
(now, Gillen Withers & Lake, LLC). Tom’s practice focuses on federal and state criminal
defense, Medicare/Medicaid fraud, and complex civil litigation.
Tom is admitted to practice in the state courts of Georgia, the United States District
CARLSON LYNCH - 22

Case 1:16-cv-01122-VEC Document 134-4 Filed 07/21/20 Page 25 of 25

Courts for the Southern and Northern Districts of Georgia, and the United States Court of
Appeals for the Eleventh Circuit.
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EXHIBIT 3
To Declaration of Charles D. Moore In Support of
Plaintiffs’ Amended Unopposed Motion for Preliminary Approval of Class Action
Settlement, Preliminary Certification of Settlement Class, and Approval of Notice
Plan
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FIRM PRACTICE AND ACHIEVEMENTS
Zimmerman Reed is a nationally recognized leader in complex and class action litigation and
has been appointed as lead counsel in some of the largest and most complex cases in federal
and state courts across the country. The firm was founded in 1983 and has successfully
represented thousands of consumers and injured individuals nationwide in significant and
demanding cases. The firm’s practice includes a wide range of legal issues and complex cases
involving consumer fraud, ERISA, shareholder actions, environmental torts, pharmaceutical
drugs, dangerous or defective products, human rights violations, and privacy litigation. Since
2010, Zimmerman Reed has earned a “Best Law Firm” ranking released by U.S. News & World
Report.
The following are just a few of the firm’s notable achievements:
Co-Lead Counsel in the Baycol Products Liability Litig. (D. Minn.), seeking recovery for serious
injuries from the use of Bayer’s statin, Baycol. Achieved $1.15 billion settlement.
Lead Counsel Committee member in the Stryker Rejuvenate & ABG II Hip Implant Products
Liability Litig. (D. Minn.), seeking compensation for recalled Stryker hip replacements. Achieved
in excess of $1.4 billion settlement.
Co-Lead Counsel in the Guidant Corp. Implantable Defibrillators Products Liability Litig. (D. Minn.),
arising out of malfunctions in cardiac defibrillators implanted in patients. Achieved $230
million settlement.
Class and Derivative Counsel in the Regions Morgan Keegan Securities, Derivative and ERISA
Litig., Landers v. Morgan Asset Mgmt. (W.D. Tenn.), alleging violations of federal securities laws
and breach of fiduciary duty due to the collapse of Regions Morgan Keegan open-end funds.
Achieved $125 million settlement.
Class Counsel in Soo Line R.R. Co. Derailment of Jan. 18, 2002 in Minot, N.D. (Hennepin Cty. Dist.
Ct.), representing hundreds of individuals injured by the release of anhydrous ammonia.
Obtained a $1.2 million jury verdict. Achieved a $7 million class settlement and assisted
congressional leaders in drafting and passing amendments to the Federal Railroad Safety Act,
clarifying the scope of railroad preemption law.
Lead Counsel for the State of Mississippi in Mississippi ex rel. Hood v. AU Optronics, 571 U.S. 161
(2014), resulting in a unanimous U.S. Supreme Court decision reversing a Fifth Circuit decision,
resolving a circuit split, and establishing binding law across the country that a State’s
enforcement action is not removable to federal court as a mass action.
Co-Lead Counsel in Medtronic Implantable Defibrillators Products Liability Litig. (D. Minn.),
seeking recovery for more than 2,682 patients with recalled Medtronic heart defibrillators.
Achieved a $95.6 million settlement.
Class Counsel in City of Farmington Hills Employees Retirement System v. Wells Fargo Bank, N.A.
(D. Minn.), to recover losses caused by the bank’s mismanagement of its securities lending
program. Achieved a $62.5 million settlement, two days before trial.
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Lead Counsel in Dryer v. National Football League (D. Minn.), arising out of the unauthorized use
of retired NFL players’ identities to generate revenue. Achieved a $50 million settlement and
created a ground-breaking program which allowed retired players the opportunity to benefit
from the League’s use of their images and allowed the League an opportunity to build its
marketing using film clips of these former players.
Lead Counsel in Target Corporation Customer Data Security Breach Litig. (D. Minn.), to recover
financial institutions’ losses from the company’s massive 2013 data breach. Achieved a $39
million settlement.
Class Counsel in The Shane Group Inc. v. Blue Cross Blue Shield of Michigan (E.D. Mich.), against
insurance carrier for violations of antitrust laws from contractually requiring hospitals to charge
higher prices to competitors. Achieved a $30 million settlement (pending final approval).
Lead Counsel in Zicam Remedy Marketing, Sales Practices & Products Liability Litig. (D. Ariz.),
seeking to recover for customers’ loss of the sense of smell from using Zicam Cold Remedy
Nasal Gel. Achieved $27 million settlement.
Counsel for third-party payor in In re Metoprolol Succinate End-Payor Antitrust Litig. (D. Del.),
alleging that the manufacturing and marketing of the heart drug, Toprol-XL, violated antitrust
and deceptive trade practices laws. Achieved $20 million settlement.
Class Counsel in Weincke v. Metropolitan Airports Commission (Hennepin Cty. Dist. Ct.),
regarding excessive noise levels from the Minneapolis-St. Paul International Airport. Achieved
settlement to provide noise mitigation to more than 9,500 homeowners.

ACKNOWLEDGMENT OF THE FIRM’S WORK
Federal and state judges as well as legal scholars have consistently recognized the quality and
impact of the firm’s work on numerous occasions. Below are just a few examples.
“To summarize: class counsel recovered over ten times what is recovered in the typical case of
this kind despite risks and complexities much more formidable than the typical case.” Brian
Fitzpatrick, Law Professor at Vanderbilt University and former clerk to Justice Scalia, expert in
In re Region Morgan Keegan Securities, Derivative and ERISA Litig., Landers v. Morgan Asset Mgmt.
(W.D. Tenn.)
“Fortunately for the absent class members, experienced counsel … negotiated a settlement that
is truly one-of-a-kind, and a remarkable victory for the class as a whole.” Judge Paul Magnuson,
Dryer v. National Football League (D. Minn.)
“I think no one can question your leadership in this matter. Again, thank you, and I say again it
was the best decision I have ever made.” Judge Michael Davis (former Chief Judge), In re Baycol
Products Liability Litig. (D. Minn.)
“[S]uperior work the court observed from the firm throughout this litigation.” Judge Donovan
Frank, In re Guidant Corp. Implantable Defibrillators Products Liability Litig. (D. Minn.)
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“The parties were represented by highly skilled and experienced counsel, who were extremely
knowledgeable and clearly had spent a considerable amount of time developing the law and
facts in this complex litigation.” Judge Layn Phillips (ret.), mediator in In re Region Morgan
Keegan Securities, Derivative and ERISA Litig., Landers v. Morgan Asset Mgmt. (W.D. Tenn.)
It is “clear of the dedication, devotion, professionalism, and in the court’s view efficiency of
these firms, so there is no question in the court’s mind of the quality of the representation.”
Judge Deborah Batts, In Re American Express Financial Advisors Securities Litig. (S.D.N.Y.)
“Here, there is no doubt that the class has had competent counsel …. It’s been a pleasure … to
have counsel of this quality on both sides. I wish you would together go out and teach seminars
about class action litigation. It would make my life a lot easier.” Judge Isabel Gomez, Edwards v.
Long Beach Mortgage Co. (Hennepin Cty. Dist. Ct.)
“The reputation and experience of [Zimmerman Reed and co-counsel] to conduct class litigation
of this nature is outstanding, and the record reflects that both law firms have successfully
prosecuted numerous class actions in Minnesota courts and throughout the United States. The
quality of representation in this case has been excellent, and the two firms are eminently
qualified to serve as class counsel.” Judge Lloyd Zimmerman, Holdhal v. BioErgonomics
(Hennepin Cty. Dist. Ct.)

REPRESENTATIVE LEADERSHIP POSITIONS
Zimmerman Reed has been appointed Lead or Liaison Counsel in the following MDLs:
CenturyLink Residential Customer Billing Disputes Litig., MDL 2795
National Hockey League Players’ Concussion Injury Litig., MDL 2551
Target Corporation Customer Data Security Breach Litig., MDL No. 2522
Stryker Rejuvenate and ABG II Hip Implant Products Liability Litig., MDL 2441
National Arbitration Forum Trade Practices Litig., MDL 2122
Zicam Cold Remedy Marketing, Sales Practices, and Products Liability Litig., MDL 2096
Northstar Education Finance, Inc. Contract Litig., MDL 1990
Zurn Pex Plumbing Products Liability Litig., MDL 1958
Levaquin Products Liability Litig., MDL 1943
Medtronic, Inc. Sprint Fidelis Leads Products Liability Litig., MDL 1905
Medtronic Implantable Defibrillators Products Liability Litig., MDL 1726
Viagra Products Liability Litig., MDL 1724
Guidant Corp. Implantable Defibrillators Products Liability Litig., MDL 1708
Pacquiao-Mayweather Boxing Match Pay-Per-View Litig., MDL 2639
Medco Health Solutions, Inc., Pharmacy Benefits Management Litig., MDL 1508
Baycol Products Liability Litig., MDL 1431
St. Jude Medical, Inc. Silzone Heart Valves Products Liability Litig., MDL 1396
Mortgage Escrow Deposit Litig., MDL 899
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Zimmerman Reed has been appointed to the Plaintiffs’ Executive Committee, Steering
Committee, or Sub-Committees in the following MDLs:
Apple Inc. Device Performance Litig., MDL 2827
Dicamba Herbicides Litig., MDL 2820
Equifax, Inc. Customer Data Security Breach Litig., MDL 2800
Fieldturf Artificial Turf Marketing Practices Litig., MDL 2779
Stryker Orthopaedics LFIT V40 Femoral Head Products Liability Litig., MDL 2768
Abilify Products Liability Litig., MDL 2734
Vizio, Inc. Consumer Privacy Litig., MDL 2693
Viagra and Cialis Products Liability Litig., MDL 2691
The Home Depot, Inc., Customer Data Security Breach Litig., MDL 2583
LifeTime Fitness, Inc., Telephone Consumer Protection Act (TCPA) Litig., MDL 2564
National Collegiate Athletic Association Student-Athlete Concussion Litig., MDL 2492
H&R Block IRS Form 8863 Litig., MDL 2474
Biomet M2A Magnum Hip Implant Products Liability Litig., MDL 2391
National Football League Players’ Concussion Injury Litig., MDL 2323
Building Materials Corp. of America Asphalt Roofing Shingle Products Litig., MDL 2283
Zimmer NexGen Knee Implant Products Liability Litig., MDL 2272
Uponor, Inc., F1807 Plumbing Fittings Products Liability Litig., MDL 2247
DePuy Orthopaedics, Inc., ASR Hip Implant Products Liability Litig., MDL 2197
Apple iPhone “MMS” Sales Practices Litig., MDL 2116
Digitek Products Liability Litig., MDL 1968
Fedex Ground Package System, Inc., Employment Practices Litig., MDL 1700
Bextra and Celebrex Marketing Sales Practices and Product Liability Litig., MDL 1699
Celebrex and Bextra Products Liability Litig., MDL 1694
Vioxx Products Liability Litig., MDL 1657
Neurontin “Off-Label” Marketing Litig., MDL 1629
Zyprexa Products Liability Litig., MDL 1596
Welding Rods Products Liability Litig., MDL 1535
Meridia Products Liability Litig., MDL 1481
Serzone Products Liability Litig., MDL 1477
Sulzer Inter-Op Orthopedic Hip Implant Litig., MDL 1401
Propulsid Products Liability Litig., MDL 1355
Rezulin Products Liability Litig., MDL 1348
Diet Drugs Products Liability Litig., MDL 1203
Telectronics Pacing Systems, Inc. Accufix Atrial "J" Lead Products Liability Litig., MDL 1057
Orthopedic Bone Screw Products Liability Litig., MDL 1014
Silicone Gel Breast Implant Products Liability Litig., MDL 926
Representative cases in which Zimmerman Reed has served as Class or Lead Counsel:
Adams v. DPC Enterprises, LP (Jefferson Cty. Cir. Ct., Mo.)
Adedipe v. U.S. Bank, N.A. (D. Minn.)
AI Plus, Inc. and IOC Distrib., Inc. v. Petters Group Worldwide (D. Minn.)
Arby’s Restaurant Group, Inc., Data Security Litig. (N.D. Ga.)
Castano Tobacco Litig. (E.D. La.)
City of Farmington Hills Emps. Ret. Sys. v. Wells Fargo Bank, N.A. (D. Minn.)

5

Case 1:16-cv-01122-VEC Document 134-5 Filed 07/21/20 Page 7 of 11

City of Tallahassee Pension Plan v. Insight Enterprises, Inc. (Maricopa Cty. Super. Ct., Ariz.)
Cooksey v. Hawkins Chemical Co. (Henn. Cty. Dist. Ct., Minn.)
Coyle v. Flowers Food and Holsum Bakery (D. Ariz.)
Cuff v. Brenntag North America, Inc. (N.D. Ga.)
Daud v. Gold’n Plump Poultry, Inc. (D. Minn.)
DeKeyser v. ThyssenKrupp Waupaca, Inc. (E.D. Wis.)
Dockers Roundtrip Airfare Promotion Sales Practices Litig. (C.D. Cal.)
Doe v. Cin-Lan, Inc. (E.D. Mich.)
DeGrise v. Ensign Group, Inc. (Sonoma Cty. Super. Ct., Cal.)
Dryer v. National Football League (D. Minn.)
Ebert v. General Mills, Inc. (D. Minn.)
First Choice Fed. Credit Union v. The Wendy’s Co. (W.D. Pa.)
Frank v. Gold‘n Plump Poultry, Inc. (D. Minn.)
Garner v. Butterball, LLC (E.D. Ark.)
GLS Companies v. Minnesota Timberwolves Basketball LP (Henn. Cty. Dist. Ct., Minn.)
Haritos v. American Express Financial Advisors (D. Ariz.)
Helmert v. Butterball, LLC (E.D. Ark.)
Kurvers v. National Computer Systems, Inc. (Henn. Cty. Dist. Ct., Minn.)
Martin v. BioLab, Inc. (N.D. Ga.)
McGruder v. DPC Enterprises, LP (Maricopa Cty. Super. Ct., Ariz.)
Mehl v. Canadian Pacific Railway (D.N.D.)
Milner v. Farmers Insurance Exchange (D. Minn.)
Ponce v. Pima County (Maricopa Cty. Super. Ct., Ariz.)
Regions Morgan Keegan [Landers v. Morgan Asset Mgmt.] (W.D. Tenn.)
Russo v. NCS Pearson, Inc. (D. Minn.)
Sanders v. Norfolk Southern Corporation (D.S.C.)
Scott v. American Tobacco Co. (Civ. Dist. Ct. Parish of New Orleans, La.)
Soo Line R.R. Co. Derailment of Jan. 18, 2002 in Minot, N.D. (Henn. Cty. Dist. Ct., Minn.)
Soular v. Northern Tier Energy, LP (D. Minn.)
State of Mississippi v. AU Optronics Corp. (Rankin Cty. Ch. Ct., Miss.)
State of New Mexico v. Visa, Inc. (Santa Fe Cty., N.M.)
Trauth v. Spearmint Rhino Companies Worldwide, Inc. (C.D. Cal.)
Weincke v. Metropolitan Airports Commission (Henn. Cty. Dist. Ct., Minn.)
Zicam Product Liability Cases (Maricopa Cty. Super. Ct., Ariz.)
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DAVID M. CIALKOWSKI
Zimmerman Reed LLP
1100 IDS Center, 80 South 8th Street
Minneapolis, MN 55402
t: 612.341.0400
David.Cialkowski@zimmreed.com

PROFESSIONAL PROFILE
David Cialkowski is a partner with Zimmerman Reed, and dedicates a substantial portion of his practice to the area
of complex and mass tort litigation, with a primary focus on antitrust and consumer protection litigation.
David was a member of the legal team representing the Mississippi Attorney General’s Office in Mississippi ex rel.
Hood v. AU Optronics, 571 U.S. 161 (2014), an antitrust case against manufacturers of LCD displays, which presented
the issue of whether an attorney general’s parens patriae case is a “mass action” under the meaning of the Class
Action Fairness Act. The Supreme Court ruled unanimously in Mississippi’s favor.
David served as a member of the Plaintiffs’ Steering Committee in In re Apple iPhone 3G and 3GS “MMS” Marketing
and Sales Practices Litigation, MDL 2116, a consumer protection class action in the Eastern District of Louisiana, and
also served as co-lead counsel in In re Dockers Roundtrip Airfare Promotion Sales Practices Litigation, a consumer
protection class action based in the Central District of California. David contributed substantially to pretrial summary
judgment and class certification briefing in In re Fedex Ground Package Systems, Inc., MDL 1700, a multi-district
consolidated proceeding involving 40 different state class actions challenging FedEx Grounds’ independent
contractor model.
David worked extensively in the Levaquin Products Liability Litig., MDL 1943 on behalf of clients who experienced
tendon ruptures and tears while on the popular Johnson & Johnson antibiotic, Levaquin, and was part of the MDL
bellwether trial team in those cases. David litigated on behalf of plaintiffs in In re St. Jude Silzone Heart Valves Product
Liability Litigation, MDL 1396, representing clients who had been implanted with the FDA recalled Silzone heart
valve. In In re Soo Line Railroad Company Derailment of January 18, 2002 in Minot, N.D., David represented residents of
Minot, North Dakota who were injured by the toxic spill caused by the derailment of a Canadian Pacific Railway
train, and helped draft federal legislation clarifying the scope, and thus reducing courts’ application, of railroad
preemption.
He has been recognized by his peers as a Super Lawyer in Minnesota from 2015-2019. He was recognized as a Rising
Star in Minnesota from 2006-2008 and 2010-2013. David is licensed to practice and a member in good standing, for the
Bars of the State of Minnesota and the State of Illinois.

EDUCATION
University of Illinois College of Law
Juris Doctor
University of Illinois College of Liberal Arts and Sciences
Bachelor of Arts

RECOGNITION
Super Lawyers 2015-2019
Rising Star by Super Lawyers 2006-2008, 2010-2013
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DAVID M. CIALKOWSKI
PRESENTATIONS AND/OR PUBLICATIONS
“Class Action Bill Would Burden Minnesota Courts,” Minnesota Lawyer
“Supreme Court: A CAFA ‘Plaintiff’ Means, Well, a Plaintiff; Does ‘Claims… Tried Jointly’ Mean a Joint Trial of the
Claims?” Class Action Litigation Report (BNA)
“Developments in Litigation Since the U.S. Supreme Court Validated Class Action Waivers in Consumer Contracts”

PROFESSIONAL MEMBERSHIPS
Minnesota State Bar Association
Federal Bar Association
Hennepin County Bar Association
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JUNE P. HOIDAL
Zimmerman Reed LLP
1100 IDS Center, 80 South 8th Street
Minneapolis, MN 55402
t: 612.341.0400
June.Hoidal@zimmreed.com

PROFESSIONAL PROFILE
June is a partner at Zimmerman Reed and Co-Chair of the Public Client & AG practice. She focuses on representing
governmental entities, businesses, and individuals who have experienced losses due to antitrust violations and
consumer and financial fraud.
Highlights of her recent experience include:

•

June currently represents the states of Indiana and Vermont in their investigations into and litigation against
entities responsible for the deceptive marketing and sale of opioids and for their roles in the ongoing opioid
crisis.

•

June was a member of the legal team representing the State of Mississippi in consumer fraud and antitrust claims
against LCD screen manufacturers. Her work included briefing before the U.S. Supreme Court in Mississippi ex
rel. Hood v. AU Optronics, 571 U.S. 161 (2014). That case unanimously ruled in favor of Mississippi, finding that
the State’s parens patriae action was not removable to federal court as a mass action under the Class Action
Fairness Act. She also presented oral arguments in opposition to defendants’ motions to dismiss.

•

June represented the State of New Mexico in a case against Visa and MasterCard, alleging violations of state
consumer protection and antitrust laws. She presented oral arguments in opposition to defendants’ partial
motion to dismiss. See State ex rel. Balderas v. Visa, Inc., No. D-101-cv-2014-02645 (Santa Fe Cty., N.M.) (Order
dated 9/21/15).

•

In litigation involving the Telephone Consumer Protection Act, June successfully led the litigation team in
Lennartson v. Papa Murphy’s Holdings, Inc., No. C15‐5307, 2016 WL 51747 (W.D. Wash. Jan. 5, 2016). She was
appointed Class Counsel in that case, which settled for $22.6 million. June also successfully presented oral
arguments in opposition to defendants’ motion to dismiss and strike class allegations in Soular v. Northern Tier
Energy LP, No. 15‐cv‐556, 2015 WL 5024786 (D. Minn. Aug. 25, 2015). She was appointed Class Counsel in that
case, which settled for $3.5 million.

•

June was a member of the team representing investors who alleged losses due to Wells Fargo’s securities lending
program. The case settled for $62 million, two days before trial was set to commence.

•

June currently represents participants of the U.S. Bancorp Pension Plan as Interim Co-Lead Counsel, alleging
violations of the Employee Retirement Income Security Act.

Prior to joining the firm, June served as a judicial law clerk to the Honorable Arthur J. Boylan, Chief Magistrate Judge
for the U.S. District Court for the District of Minnesota. She gained substantial experience following law school
working at Fulbright & Jaworski (n/k/a Norton Rose Fulbright) in Washington, D.C. and Gray Plant Mooty in
Minneapolis, practicing in diverse subject areas including contract disputes, franchise, products liability, insurance,
and employment law.
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JUNE P. HOIDAL
June currently serves on: the Board of Directors for The Fund for Legal Aid (Executive Committee member); the
Advisory Board for the Minnesota Urban Debate League (Vice Chair); the Antitrust Council for the Minnesota State
Bar Association; and the Publications Committee for the Bench & Bar of Minnesota.
June graduated from the University of Minnesota Law School in 2003, where she was the Lead Managing Editor for
the Minnesota Law Review and a member of the Dean’s List. She is admitted to the state courts of Minnesota and the
U.S. District Courts for the District of Minnesota. June was selected as a Rising Star of Law in 2007, 2015-2018 and
was recognized as a Super Lawyer in 2019.

EDUCATION
University of Minnesota
Juris Doctor, cum laude
University of Minnesota
Bachelor of Arts, summa cum laude, Political Science

RECOGNITION
Super Lawyer 2019
Rising Star by Super Lawyers 2007, 2015-2018

PRESENTATIONS AND/OR PUBLICATIONS
“Getting to the Top of the Big Top: Strategies for Increasing Women’s Leadership in Mid-Sized and Large Law
Firms,” Panelist, 2018 Minnesota Women Lawyers Conference for Women in the Law (April 27, 2018)
“State Antitrust Enforcement: Perspectives from Two State Antitrust Enforcers,” Moderator, Minnesota State Bar
Association (November 19, 2015)
“Three Courts Weigh in on AGs Authority to Retain Outside Counsel,” ABA State & Local Law News (Fall 2013)

IN THE NEWS
Law360, “SuperAmerica Agrees to $3.5M Deal to End TCPA Suit” (February 10, 2017)
Blue MauMau, “Papa Murphy’s Fights Federal Anti-Spam Rule Violations” (January 7, 2016)
Star Tribune, “$62.5 million settlement approved in Wells Fargo securities lending case” (August 19, 2014)
Law360, “Wells Fargo To Pay $62M To Exit Investor Class Action” (May 29, 2014)

PROFESSIONAL MEMBERSHIPS
Federal Bar Association
Minnesota State Bar Association
Hennepin County Bar Association
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Marino et al. v. Coach, Inc., Case No. 1:16-01122-VEC (OTW) (Lead) (S.D.N.Y.)

EXHIBIT 4
To Declaration of Charles D. Moore In Support of
Plaintiffs’ Amended Unopposed Motion for Preliminary Approval of Class Action
Settlement, Preliminary Certification of Settlement Class, and Approval of Notice
Plan
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FIRM RESUME

One West Las Olas Boulevard, Suite 500
Fort Lauderdale, Florida 33301
Telephone: 954.525.4100
Facsimile: 954.525.4300
Website: www.kolawyers.com
Miami – Fort Lauderdale – Boca Raton

OUR
FIRM

WHO
WE ARE
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For over two decades, Kopelowitz Ostrow Ferguson Weiselberg Gilbert
(KO) has provided comprehensive, results-oriented legal representation to
individual, business, and government clients throughout Florida and the
rest of the country. KO has the experience and capacity to represent its
clients effectively and has the legal resources to address almost any legal
need. The firm’s 26-plus attorneys have practiced at several of the nation’s
largest and most prestigious firms and are skilled in almost all phases of
law, including consumer class actions, multidistrict litigation involving mass
tort actions, complex commercial litigation, and corporate transactions. In
the class action arena, the firm has experience not only representing
individual aggrieved consumers, but also defending large institutional
clients, including multiple Fortune 100 companies.

The firm has a roster of accomplished attorneys. Clients have an
opportunity to work with some of the finest lawyers in Florida and the
United States, each one committed to upholding KO’s principles of
professionalism, integrity, and personal service. Among our roster, you’ll
find attorneys whose accomplishments include: being listed among the
“Legal Elite Attorneys” and as “Florida Super Lawyers”; achieving an AV®
Preeminent™ rating by the Martindale-Hubbell peer review process; being
Board Certified in their specialty; serving as in-house counsel for major
corporations, as a city attorney handling government affairs, as a public
defender, and as a prosecutor; achieving multi-millions of dollars through
verdicts and settlements in trials, arbitrations, and alternative dispute
resolution procedures; successfully winning appeals at every level in Florida
state and federal courts; and serving government in various elected and
appointed positions.
KO has the experience and resources necessary to represent large putative
classes. The firm’s attorneys are not simply litigators, but rather,
experienced trial attorneys with the support staff and resources needed to
coordinate complex cases.
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CLASS
ACTION
PLAINTIFF

Since its founding, KO has initiated and served as co-lead counsel and
liaison counsel in many high-profile class actions. Currently, the firm
serves as liaison counsel in a multidistrict class action antitrust case against
four of the largest contact lens manufacturers pending before Judge
Schlesinger in the Middle District of Florida. See In Re: Disposable
Contact Lens Antitrust Litigation, MDL 2626.

Further, the firm has served or is currently serving as lead or co-lead
counsel in dozens of certified and/or proposed class actions against
national and regional banks involving the unlawful re-sequencing of debit
and ATM transactions resulting in manufactured overdraft fees, and other
legal theories pertaining to overdraft fees. The cases are pending, or were
pending, in various federal and state jurisdictions throughout the country,
including some in multidistrict litigation pending in the Southern District
of Florida and others in federal and state courts dispersed throughout the
country. KO’s substantial knowledge and experience litigating overdraft
class actions and analyzing overdraft damage data has enabled the firm to
obtain about a dozen multi-million dollar settlements (in excess of $400
million) for the classes KO represents.
Additionally, the firm has in the past litigated certified and proposed class
actions against Blue Cross Blue Shield and United Healthcare related to
their improper reimbursements of health insurance benefits. Other class
action cases include cases against Microsoft Corporation related to its
Xbox 360 gaming platform, ten of the largest oil companies in the world
in connection with the destructive propensities of ethanol and its impact
on boats, Nationwide Insurance for improper mortgage fee assessments,
and several of the nation’s largest retailers for deceptive advertising and
marketing at their retail outlets and factory stores.
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CLASS
ACTION
DEFENSE

The firm also brings experience in successfully defended many class
actions on behalf of banking institutions, mortgage providers and
servicers, an aircraft maker and U.S. Dept. of Defense contractor, a
manufacturer of breast implants, and a national fitness chain.

MASS TORT
LITIGATION

The firm also has extensive experience in mass tort litigation, including the
handling of cases against Bausch & Lomb in connection with its Renu with
MoistureLoc product, Wyeth Pharmaceuticals related to Prempro, Bayer
Corporation related to its birth control pill YAZ, and Howmedica
Osteonics Corporation related to the Stryker Rejuvenate and AGB II hip
implants. In connection with the foregoing, some of which has been
litigated within the multidistrict arena, the firm has obtained millions in
recoveries for its clients.

OTHER AREAS
OF PRACTICE

In addition to class action and mass tort litigation, the firm has extensive
experience in the following practice areas: commercial and general civil
litigation, corporate transactions, health law, insurance law, labor and
employment law, marital and family law, real estate litigation and
transaction, government affairs, receivership, construction law, appellate
practice, estate planning, wealth preservation, healthcare provider
reimbursement and contractual disputes, white collar and criminal defense,
employment contracts, environmental, and alternative dispute resolution.

FIND US
ONLINE

To learn more about KO, or any of the firm’s other attorneys, please visit
www.kolawyers.com.

Case 1:16-cv-01122-VEC Document 134-6 Filed 07/21/20 Page 6 of 9

CLASS ACTION AND MASS TORT SETTLEMENTS

FINANCIAL
INSTITUTIONS

Lloyd v. Navy Federal Credit Union, 17-cv-01280-BAS-RBB (S.D. Ca. 2019) - $24.5 million
Farrell v. Bank of America, N.A., 3:16-cv-00492-L-WVG (S.D. Ca. 2018) - $66.6 million
Stathakos v. Columbia Sportswear, 4:15-cv-04543-YGR (N.D. Ca. 2018) - Injunctive relief
prohibiting deceptive pricing practices
Bodnar v. Bank of America, N.A., 5:14-cv-03224-EGS (E.D. Pa. 2015) - $27.5 million
Morton v. Green Bank, 11-135-IV (20th Judicial District Tenn. 2018) - $1.5 million
Hawkins v. First Tennessee Bank, CT-004085-11 (13th Judicial District Tenn. 2017) $16.75 million
Payne v. Old National Bank, 82C01-1012 (Cir. Ct. Vanderburgh 2016) - $4.75 million
Swift. v. Bancorpsouth, 1:10-CV-00090 (N.D. Fla. 2016) - $24.0 million
Mello v. Susquehanna Bank, 1:09-MD-02046 (S.D. Fla. 2014) – $3.68 million
Johnson v. Community Bank, 3:11-CV-01405 (M.D. Pa. 2013) - $1.5 million
McKinley v. Great Western Bank, 1:09-MD-02036 (S.D. Fla. 2013) - $2.2 million
Blahut v. Harris Bank, 1:09-MD-02036 (S.D. Fla. 2013) - $9.4 million
Wolfgeher Commerce Bank, 1:09-MD-02036 (S.D. Fla. 2013) - $18.3 million
Case v. Bank of Oklahoma, 09-MD-02036 (S.D. Fla. 2012) - $19.0 million Settlement
Hawthorne v. Umpqua Bank, 3:11-CV-06700 (N.D.Ca. 2012) - $2.9 million Settlement
Simpson v. Citizens Bank, 2:12-CV-10267 (E.D. Mi. 2012) - $2.0 million
Nelson v. Rabobank, RIC 1101391 (Riverside County, Ca. 2012) - $2.4 million
Harris v. Associated Bank, 1:09-MD-02036 (S.D. Fla. 2012) - $13.0 million
LaCour v. Whitney Bank, 8:11-CV-1896 (M.D. Fla. 2012) - $6.8 million
Orallo v. Bank of the West, 1:09-MD-202036 (S.D. Fla. 2012) - $18.0 million
Taulava v. Bank of Hawaii, 11-1-0337-02 (1st Cir. Hawaii 2011) - $9.0 million
Trevino v. Westamerica, CIV 1003690 (Marin County, CA 2010) - $2.0 million
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FALSE
PRICING

CONSUMER
PROTECTION

Gattinella v. Michael Kors (USA), 14-Civ-5731 (WHP) (S.D. NY 2015) - $4.875 million

Papa v. Grieco Ford Fort Lauderdale, LLC, 18-cv-21897-JEM (S.D. Fla. 2019) - $4.9 million
Bloom v. Jenny Craig, Inc., 18-cv-21820-KMM (S.D. Fla. 2019) - $3 million
DiPuglia v. US Coachways, Inc., 1:17-cv-23006-MGC (S.D. Fla. 2018) - $2.6 million
Masson v. Tallahassee Dodge Chrysler Jeep, LLC, 1:17-cv-22967-FAM (S.D. Fla. 2018) $850,000

MASS
TORT

In re: Stryker Rejuvenate and ABG II PRODUCTS LIABILITY LITIGATION, 13-MD2411 (17th Jud. Cir. Fla. Complex Litigation Division)
In re: National Prescription Opiate Litigation, 1:17-md-02804-DAP (N.D. Ohio) - MDL 2804
In re: Smith and Nephew BHR Hip Implant Products Liability Litigation, MDL-17-md-2775
Yasmin and YAZ Marketing, Sales Practivces and Products Liability Litigation, 3:09-md-02100DRH-PMF (S.D. Ill.) – MDL 2100
In re: Prempro Products Liability Litigation, MDL Docket No. 1507, No. 03-cv-1507 (E.D.
Ark.)

Case 1:16-cv-01122-VEC Document 134-6 Filed 07/21/20 Page 8 of 9

JEFF OSTROW
Managing Partner
Bar Admissions
The Florida Bar

Court Admissions

Supreme Court of the United States
U.S. Court of Appeals for the Eleventh Circuit
U.S. District Court, Southern District of Florida
U.S. District Court, Middle District of Florida
U.S. District Court, Northern District of Florida
U.S. District Court, Northern District of Illinois
U.S. District Court, Eastern District of Michigan
U.S. District Court, Western District of Tennessee
U.S. District Court, Western District of Wisconsin
Education
Nova Southeastern University, J.D. - 1997
University of Florida, B.S. – 1994

Email: Ostrow@kolawyers.com

Jeff Ostrow is the Managing Partner of Kopelowitz Ostrow P.A. He established his own
law practice immediately upon graduation from law school in 1997, co-founded the current
firm in 2001, and has since grown it to nearly 50 attorneys in 3 offices throughout South
Florida. In addition to overseeing the firm’s day-to-day operations and strategic direction,
Mr. Ostrow practices full time in the areas of consumer class actions, sports and business
law. He is a Martindale-Hubbell AV® Preeminent™ rated attorney in both legal ability and
ethics.
Mr. Ostrow is an accomplished trial attorney who represents both Plaintiffs and
Defendants, successfully trying many cases to verdict involving multi-million dollar damage
claims in state and federal courts. Currently, he serves as lead counsel in nationwide and
statewide class action lawsuits against many of the world’s largest financial institutions in
connection with the unlawful assessment of fees. To date, his efforts have successfully
resulted in the recovery of over $400,000,000 for tens of millions of bank customers, as
well as monumental changes in the way banks assess fees. In addition, Mr. Ostrow has
litigated consumer class actions against some of the world’s largest clothing retailers, health
insurance carriers, technology companies, and oil conglomerates, along with serving as
class action defense counsel for some of the largest advertising and marketing agencies in
the world, banking institutions, real estate developers, and mortgage companies.

Case 1:16-cv-01122-VEC Document 134-6 Filed 07/21/20 Page 9 of 9
Mr. Ostrow often serves as outside General Counsel to companies, advising them in
connection with their legal and regulatory needs. He has represented many Fortune 500®
Companies in connection with their Florida litigation. He has handled cases covered by
media outlets throughout the country and has been quoted many times on various legal
topics in almost every major news publication, including the Wall Street Journal, New York
Times, Washington Post, Miami Herald, and Sun-Sentinel. He has also appeared on CNN,
ABC, NBC, CBS, FoxNews, ESPN, and almost every other major national and
international television network in connection with his cases, which often involve industry
changing litigation or athletes in Olympic Swimming, the NFL, NBA and MLB.
In addition to the law practice, he is the President of ProPlayer Sports LLC, a full-service
sports agency and marketing firm. He represents both Olympic swimmers and select NFL
athletes and is licensed by both the NFL Players Association and the NBA Players
Association as a certified Contract Advisor. Mr. Ostrow handles all player-team
negotiations of contracts, represents his clients in legal proceedings, negotiates all
marketing engagements, and oversees public relations and crisis management. He has
extensive experience in negotiating, mediating and arbitrating a wide-range of issues on
behalf of clients with the NFL Players Association, the International Olympic Committee,
the United States Olympic Committee, USA Swimming and the United States Anti-Doping
Agency.
He is the founder and President of Class Action Lawyers of American, a member of the
Public Justice Foundation, and a lifetime member of the Million Dollar Advocates Forum.
The Million Dollar Advocates Forum is the most prestigious group of trial lawyers in the
United States. Membership is limited to attorneys who have won multi-million dollar
verdicts. Additionally, he has been named as one of the top lawyers in Florida by Super
Lawyers® for several years running, honored as one of Florida’s Legal Elite Attorneys,
recognized as a Leader in Law by the Lifestyle Media Group®, and nominated by the
South Florida Business Journal® as a finalist for its Key Partners Award. Mr. Ostrow is a
recipient of the Gator 100 award for the fastest growing University of Florida alumniowned law firm in the world.’
When not practicing law, Mr. Ostrow serves on the Board of Governors of Nova
Southeastern University’s Wayne Huizenga School of Business and is a Member of the
Broward County Courthouse Advisory Task Force. He is also the Managing Member of
One West LOA LLC, a commercial real estate development company. Mr. Ostrow is a
founding board member for the Jorge Nation Foundation, a 501(c)(3) non-profit
organization that partners with the Joe DiMaggio Children’s Hospital to send children
diagnosed with cancer on all-inclusive Dream Trips to destinations of their choice. He has
previously sat on the boards of a national banking institution and a national healthcare
marketing company.
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Marino et al. v. Coach, Inc., Case No. 1:16-01122-VEC (OTW) (Lead) (S.D.N.Y.)

EXHIBIT 5
To Declaration of Charles D. Moore In Support of
Plaintiffs’ Amended Unopposed Motion for Preliminary Approval of Class Action
Settlement, Preliminary Certification of Settlement Class, and Approval of Notice
Plan
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TYCKO & ZAVAREEI LLP
HISTORY
Our firm was founded in 2002, when Jonathan Tycko and Hassan Zavareei left the large national
firm at which they both worked to start a new kind of practice. Since then, a wide range of
clients have trusted us with their most difficult problems. Those clients include individuals
fighting for their rights, tenants’ associations battling to preserve decent and affordable housing,
consumers seeking redress for unfair business practices, whistleblowers exposing fraud and
corruption, and non-profit entities and businesses facing difficult litigation.
Our practice is focused in a few select areas: consumer class action litigation, employment
litigation, appellate litigation, whistleblower qui tam litigation, intellectual property litigation,
First Amendment litigation, and business litigation.

EXPERIENCE
Our firm’s practice focuses on complex litigation. This includes representation of plaintiffs in
class action litigation. Since the founding of our firm, we have been plaintiff’s counsel in dozens
of separate lawsuits brought as class actions. In addition to this work on class actions, our
practice also involves representing businesses in unfair competition and antitrust litigation,
representing employees in employment litigation, and representing whistleblowers in qui tam
litigation brought under the False Claims Act and other similar whistleblower statutes.

PRACTICE AREAS
CONSUMER CLASS ACTIONS
Our attorneys have a wealth of experience litigating consumer and other types of class actions.
We primarily represent consumers who have been the victims of corporate wrongdoing.
Our attorneys bring a unique perspective to such litigation because each of our partners trained at
major national law firms where they obtained experience representing corporate defendants in
such cases. This unique perspective enables us to anticipate and successfully counter the
strategies commonly employed by corporate counsel defending class action litigation.
In addition, because class actions present such high-stakes litigation for corporate defendants,
our ability to skillfully oppose motions to dismiss the case at an early stage of the litigation
before the class has a chance to have a judge or jury consider the merits of its claims is critical to
obtaining relief for our clients. Our attorneys have successfully obtained class certification, the
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most critical step in winning a class action, and obtained approval of class action settlements
with common funds collectively amounting to over $250 million.

EMPLOYMENT LITIGATION
Our attorneys have substantial experience representing employees and employers in employment
disputes. In most of the employment litigation that we handle, however, we represent groups of
plaintiffs who are challenging systemic unlawful employment practices. For instance, we
successfully represented seven women in their claims of systemic discrimination and sexual
harassment by Hooters restaurants in West Virginia, and we represented a group of women
seeking class treatment of their allegations of sexual discrimination by Ruth’s Chris.
APPELLATE
Our attorneys have substantial experience in analyzing, briefing and arguing appeals. We have
handled appeals in courts around the country, including the U.S. Supreme Court, the U.S. Circuit
Courts, and the District of Columbia Court of Appeals.
QUI TAM AND FALSE CLAIMS ACT
Our firm represents whistleblowers who courageously expose fraud by government contractors,
healthcare providers, and other companies doing business with the government through litigation
under the False Claims Act. We also represent whistleblowers who expose tax fraud through the
IRS Whistleblower Office program, whistleblowers who expose violations of the securities laws
through the SEC Whistleblower Office program, and banking industry whistleblowers through
the Department of Justice’s FIRREA program.
INTELLECTUAL PROPERTY
Our attorneys have substantial experience litigating cutting-edge intellectual property cases in
state and federal courts. Proper handling of intellectual property controversies requires
substantive knowledge of the relevant body of law, together with strong litigation experience and
skill. We bring these elements together to effectively represent our clients in complex trademark
and copyright lawsuits.
We have litigated copyright infringement cases on behalf of corporations and associations,
including submitting an amicus brief on behalf of three technology companies in the United
States Supreme Court on Internet file sharing in the MGM, et al. v. Grokster, et al. case. We have
also counseled clients on copyright matters, and written and presented on important copyright
issues, such as the intersection of technology, copyright and the First Amendment. The firm
briefed and argued an appeal to the Fifth Circuit Court of Appeals on a novel issue of law in a
dispute over the competing trademark rights of two test preparation companies operating in the
same markets, using the same trade name.

2
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FIRST AMENDMENT
Partner Hassan Zavareei represented the plaintiff in one of the most important cases of media
defamation handled recently by the courts, namely, the case brought by Dr. Steven Hatfill
against Condé Nast Publications (the publisher of Vanity Fair magazine) and Reader’s Digest for
articles that falsely accused Dr. Hatfill of perpetrating the Anthrax murders that occurred in the
fall of 2001.
Further, our firm has represented a number of employees who have fought back against former
employers for defamatory statements. Our lawyers have obtained very substantial settlements on
behalf of our clients. Also, our firm has represented businesses seeking to protect their hardearned reputations against such defamation by their competitors.
Our attorneys also have experience in other types of First Amendment litigation. For example,
partner Jonathan Tycko represented a consortium of media clients in a series of lawsuits to gain
access to the sealed proceedings in the Independent Counsel investigation of and impeachment
proceedings against President Bill Clinton. And partner Hassan Zavareei successfully challenged
a district court injunction that violated our client’s First Amendment guarantees to free speech
and rights to petition the government.
BUSINESS DISPUTES
We represent businesses, large and small, in their most significant business disputes. Indeed,
prior to the founding of Tycko & Zavareei LLP, our partners spent many years at a large law
firm specialized in representing business interests. We have represented some of the largest,
publicly-traded corporations in the world, but also have represented small and medium size
businesses.
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JONATHAN K. TYCKO
PARTNER
Jonathan K. Tycko, a graduate of The Johns Hopkins University and Columbia Law School, has
been recognized by both peers and clients as among the best litigators and most effective qui tam
attorneys in Washington, D.C. Mr. Tycko has represented clients in numerous qui tam
whistleblower cases, in areas including Medicare fraud, government contracts fraud, and tax
fraud. In addition, with the 2010 passage of the Dodd-Frank Act, Mr. Tycko’s practice expanded
into representation of whistleblowers in the areas of securities and commodities fraud, and
violations of the Foreign Corrupt Practices Act.
Mr. Tycko focuses his practice on civil litigation, with special concentrations in whistleblower
cases, consumer class actions, unfair competition litigation, employment litigation and housing
litigation. He has extensive trial and appellate experience in courts around the country, and has
represented a wide range of clients, including individual whistleblowers, Fortune 500 companies,
privately-held business, and non-profit associations.
Prior to founding Tycko & Zavareei LLP in 2002, Mr. Tycko was with Gibson, Dunn &
Crutcher LLP, one of the nation’s top law firms. He received his law degree in 1992 from
Columbia University Law School, where he was a Stone Scholar, and earned a B.A. degree, with
honors, in 1989 from The Johns Hopkins University. After graduating from law school, Mr.
Tycko served for two years as law clerk to Judge Alexander Harvey, II, of the United States
District Court for the District of Maryland.
In addition to his private practice, Mr. Tycko is an active participant in other law-related
activities. Mr. Tycko has taught as an Adjunct Professor at the George Washington University
Law School. He serves as a certified arbitrator for FINRA, the Financial Industry Regulatory
Authority. He is a former member and chairperson of the Rules of Professional Conduct Review
Committee of the District of Columbia Bar, and he is a member of The Counsellors, a society
comprised of select members of the District of Columbia bench and bar.
In addition, Mr. Tycko has handled many pro bono cases in the area of human rights law,
including representation of political refugees seeking asylum, and preparation of amicus briefs
on behalf of the Lawyers Committee for Human Rights (now known as Human Rights First) and
other organizations and individuals in various appellate matters, including matters before the
Supreme Court.
Mr. Tycko is admitted to practice before the courts of the District of Columbia, Maryland and
New York, as well as before numerous federal courts, including the Supreme Court, the Circuit
Courts for the D.C. Circuit, Third Circuit, Fourth Circuit, Fifth Circuit, Seventh Circuit, Ninth
Circuit, Eleventh Circuit and Federal Circuit, the District Courts for the District of Columbia and
District of Maryland, the Southern District of New York, the Northern District of New York, the
Western District of New York, and the Court of Federal Claims.
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When he is not engaged in professional matters, Mr. Tycko enjoys coaching his daughters’
basketball teams, fishing for blues off the Delaware coast, cheering on the Nationals, and reading
books on physics and astronomy.
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HASSAN A. ZAVAREEI
PARTNER
Hassan Zavareei graduated cum laude from Duke University in 1990, with degrees in
Comparative Area Studies and Russian. Upon graduation from Duke, Mr. Zavareei worked as a
Russian-speaking flight attendant for Delta Air Lines for two years. He later earned his law
degree from the University of California, Berkeley School of Law in 1995, where he graduated
as a member of the Order of the Coif. After graduation from Berkeley, Mr. Zavareei joined the
Washington, D.C. office of Gibson, Dunn & Crutcher LLP. In April of 2002, Mr. Zavareei
founded Tycko & Zavareei LLP with his partner, Jonathan Tycko.
Mr. Zavareei has handled numerous trials in state and federal courts across the nation in a wide
range of practice areas. In his most recent jury trial, Mr. Zavareei prevailed on behalf of his
client after a four-month trial in the Los Angeles Superior Court. That jury verdict came after
years of hard-fought litigation, including an award of almost $2 million in sanctions against the
opposing party due to revelations of discovery misconduct uncovered through electronic
discovery.
Although he is a general litigator, Mr. Zavareei devotes most of his practice to class action
litigation. While at Gibson Dunn, Mr. Zavareei managed the defense of a nationwide class action
brought against a major insurance carrier. In recent years, Mr. Zavareei’s class action practice
has focused on the representation of plaintiffs in consumer fraud cases, primarily relating to the
financial services industry. For instance, Mr. Zavareei was class counsel in over a dozen cases
against banks across the country regarding their practices of charging unlawful overdraft fees for
debit card transactions. Those cases haves returned hundreds of millions of dollars to consumers.
Mr. Zavareei also served as Lead Counsel in Multi-District Litigation against a financial services
company that provided debit cards to college students. That case also resulted in the return of
millions of dollars to consumers. He is currently lead counsel or co-lead counsel in numerous
class actions and putative class actions.
In his civil rights practice, Mr. Zavareei has represented individuals, groups of employees, and
tenant associations in employment and fair housing litigation. Mr. Zavareei has obtained
substantial judgments and settlements for his civil rights clients.
As a general litigator, Mr. Zavareei has been involved in numerous high-profile cases. For
example, Mr. Zavareei represented Christian Laettner pro bono in a successful battle with
investors and rogue business partners to stabilize Mr. Laettner’s historic development of
downtown Durham, North Carolina. Mr. Zavareei also represented Dr. Steven Hatfill, who was
wrongfully accused by the media and the FBI of perpetrating the Anthrax attacks of 2001. Mr.
Zavareei successfully represented Dr. Hatfill in defamation litigation against Vanity Fair and The
Reader’s Digest.
Mr. Zavareei is an accomplished appellate lawyer, having argued cases before the D.C. Circuit,
the Fifth Circuit, the Fourth Circuit, and the Ohio Court of Appeals.
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Mr. Zavareei has also testified before the Judiciary Committee of the House of Representatives
and the Advisory Committee of Civil Procedure. He speaks frequently at continuing education
events on a wide range of topics, including ethics, class action practice, and attorneys’ fee
jurisprudence.
Mr. Zavareei is married to Dr. Natalie Zavareei and has three daughters, Hayden, Jordan and
Isabella. He is a member of the Executive Committee of Board of Directors of Public Justice and
is the President of Hayden’s Journey of Inspiration, a non-profit that provides housing to families
of pediatric stem cell transplant recipients.
Mr. Zavareei is admitted to the Bar of the District of Columbia, Bar of the State of California,
the Bar of the State of Maryland, the District of Columbia Court of Appeals, the Maryland Court
of Appeals, and the Supreme Court of the United States.

7

Case 1:16-cv-01122-VEC Document 134-7 Filed 07/21/20 Page 9 of 13

ANDREA R. GOLD
PARTNER
Andrea Gold, a two-time graduate of the University of Michigan, has spent her legal career
advocating for consumers, employees, and whistleblowers. Ms. Gold has deftly litigated
numerous complex cases, including through trial. Her extensive litigation experience benefits the
firm’s clients in both national class action cases as well as in qui tam whistleblower litigation.
She has served as trial counsel in two lengthy jury trials. First, she was second-chair in a four
month civil jury trial in state court in California. She more recently served as second-chair in a
multi-week jury trial in Maryland.
In her class action practice, Ms. Gold has successfully defended dispositive motions, navigated
complex discovery, worked closely with leading experts, and obtained contested class
certification. Her class action cases have involved, amongst other things, unlawful bank fees,
product defects, violations of the Telephone Consumer Protection Act, and deceptive advertising
and sales practices. Ms. Gold’s tireless efforts have resulted in millions of dollars in recovery for
consumers.
Ms. Gold also has significant civil rights experience. She has represented individuals and groups
of employees in employment litigation, obtaining substantial recoveries for employees who have
faced discrimination, harassment, and other wrongful conduct. In addition, Ms. Gold has
appellate experience in both state and federal court.
Prior to joining Tycko & Zavareei, Ms. Gold was a Skadden fellow. The Skadden Fellowship
Foundation was created by Skadden, Arps, Slate, Meagher & Flom LLP, one of the nation’s top
law firms, to support the work of new attorneys at public interest organizations around the
country. The Skadden Fellowship Foundation receives hundreds of applications each year, but
only a very small number of Skadden fellows are selected. Ms. Gold was awarded this
prestigious fellowship in 2004 and, for two years, she represented survivors of domestic violence
in family law and employment matters. Ms. Gold also provided legal counsel to clients, members
of the legal community, and social service providers regarding the Illinois Victim’s Safety and
Security Act (VESSA), a state law protecting survivors of abuse from employment
discrimination and providing for unpaid leave.
Ms. Gold earned her law degree from the University of Michigan Law School, where she was an
associate editor of the Journal of Law Reform, co-President of the Law Students for
Reproductive Choice, and a student attorney at the Family Law Project clinical program. Ms.
Gold graduated with high distinction from the University of Michigan Ross School of Business
in 2001, concentrating her studies in Finance and Marketing.
Ms. Gold is admitted to practice before the courts of the District of Columbia, Illinois, and
Maryland, as well as numerous federal courts including the U.S. District Court for the District of
Columbia, the U.S. District Court for the District of Maryland, and the U.S. Court of Appeals for
the District of Columbia Circuit.
8

Case 1:16-cv-01122-VEC Document 134-7 Filed 07/21/20 Page 10 of 13

ANNA C. HAAC
PARTNER
Anna C. Haac is a Partner in Tycko & Zavareei’s Washington, D.C. office. She focuses her
practice on consumer protection class actions and whistleblower litigation. Her prior experience
at Covington & Burling LLP, one of the nation’s most prestigious defense-side law firms, gives
her a unique advantage when representing plaintiffs against large companies in complex cases.
Since arriving at Tycko & Zavareei, Ms. Haac has represented consumers in a wide range of
practice areas, including product liability, false labeling, deceptive and unfair trade practices, and
predatory financial practices. Her whistleblower practice involves claims for fraud on federal and
state governments across an equally broad spectrum of industries, including health care fraud,
customs fraud, and government contracting fraud.
Ms. Haac has helped secure multimillion-dollar relief on behalf of the classes and whistleblowers
she represents. In addition, she has been instrumental in securing key appellate victories,
including a recent landmark decision by the U.S. Court of Appeals for the Third Circuit, which
held as a matter of first impression that the evasion of customs duties for failing to mark
imported goods with their foreign country of origin gives rise to a claim under the False Claims
Act. Ms. Haac also serves as the D.C. Co-Chair of the National Association of Consumer
Advocates and as Co-Chair of the Antitrust and Consumer Law Section Steering Committee of
the D.C. Bar.
Ms. Haac earned her law degree cum laude from the University of Michigan Law School in 2006
and went on to clerk for the Honorable Catherine C. Blake of the United States District Court for
the District of Maryland. Prior to law school, Ms. Haac graduated with a B.A. in political science
with highest distinction from the Honors Program at the University of North Carolina at Chapel
Hill.
Ms. Haac is a member of the District of Columbia and Maryland state bars. She is also admitted
to the United States Court of Appeals for the Second, Third, and Fourth Circuits and the United
States District Courts for the District of Columbia, District of Maryland, and the Eastern District
of Michigan.
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ANNICK M. PERSINGER
PARTNER

Annick M. Persinger graduated magna cum laude as a member of the Order of the Coif from the
University of California, Hastings College of the Law in 2010. While in law school, Ms.
Persinger served as a member of Hastings Women’s Law Journal, and authored two published
articles. In 2008, Ms. Persinger received an award for Best Oral Argument in the first year moot
court competition. In 2007, Ms. Persinger graduated cum laude from the University of
California, San Diego with a B.A. in Sociology, and minors in Law & Society and Psychology.
Prior to joining Tycko & Zavareei LLP, Ms. Persinger was a litigation associate at Bursor &
Fisher, P.A., a prestigious consumer class action firm. During her time at Bursor & Fisher, Ms.
Persinger represented classes of purchasers of homeopathic products, mislabeled food products,
mislabeled toothpaste products, and purchasers of large appliances that were mislabeled as
Energy Star qualified. While working at Bursor & Fisher, Ms. Persinger developed cases for
filing, drafted countless successful briefs in support of class certification, and defeated numerous
motions to dismiss and motions for summary judgment. Ms. Persinger also routinely appeared in
court, and regularly deposed and defended witnesses.
Following law school, Ms. Persinger also worked as a legal research attorney for Judge John E.
Munter in Complex Litigation at the San Francisco Superior Court.
Since joining Tycko & Zavareei in 2017, Ms. Persinger has focused her practice on consumer
class actions and other complex litigation.
Ms. Persinger has served as an elected board member of the Bay Area Lawyers for Individual
Freedom (BALIF) since 2017. The BALIF Board named Ms. Persinger Co-Chair of BALIF in
2018.
Ms. Persinger is admitted to the State Bar of California and the bars of the United States District
Courts for the Northern District of California, Central District of California, Eastern District of
California, and Southern District of California.
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KRISTEN L. SAGAFI
PARTNER
Kristen Law Sagafi is a 2002 graduate of the University of California, Berkeley School of Law,
where she served as articles editor for Ecology Law Quarterly and a student law clerk to the
Hopi Appellate Court in Keams Canyon, Arizona. After graduating from law school, Ms. Sagafi
joined the San Francisco office of Lieff Cabraser Heimann & Bernstein, LLP, one of the nation’s
premier class action firms, where she represented plaintiffs’ in consumer fraud and defective
products cases for more than a decade. During her tenure at Lieff Cabraser, Ms. Sagafi gained
local and national recognition for her results on behalf of her consumer clients.
For example, in 2007, Ms. Sagafi and her colleagues at Lieff Cabraser were included in The
National Law Journal’s Plaintiffs’ Hot List for their outstanding success in Grays Harbor
Adventist Christian School v. Carrier Corp. The case resulted in a settlement worth $300 million
for consumers who had purchased certain Carrier furnaces that were allegedly made with inferior
materials that caused them to fail prematurely. Ms. Sagafi and her team were also selected as
finalists for the Public Justice Trial Lawyer of the Year award in 2014 for their ground-breaking
case against California’s most powerful hospital chain, Sutter Health, for overcharges related to
anesthesia services. The case resulted in a record $46 million penalty and industry-wide review
of anesthesia billing.
Ms. Sagafi was recognized as a “Rising Star for Northern California” by Super Lawyers every
year between 2009 and 2014, and has been named as a “Super Lawyer” each year since 2015. In
2012, she was identified as one of 50 California lawyers “On the Fast Track” by The Recorder.
In addition, The San Francisco Business Times named Ms. Sagafi as one of the Top 40 Under 40
Professionals in the San Francisco Bay Area for 2014.
Ms. Sagafi focuses her practice on consumer fraud cases, including matters involving false
advertising and unfair competition. In 2014, Ms. Sagafi drafted and advanced a bill to strengthen
the protections afforded to consumers under California’s Consumers Legal Remedies Act, an
effort that included presenting testimony to the California State Senate Judiciary Committee.
Beyond her consumer protection practice, Ms. Sagafi brings her legal expertise to a number of
volunteer activities. She has received more than 40 hours of accredited mediation training and
has served as a volunteer mediator at Contra Costa Superior Court, successfully mediating small
claims and landlord-tenant cases.
In addition, Ms. Sagafi is a regular guest lecturer on class action law at UC Berkeley, and has
lectured on law firm management at UC Hastings. She has served as a moot court coach for
Thurgood Marshall High School, and since 2010, she has been co-chair of the Berkeley
Consumer Law Alumni Group.
From 2012-2015, Ms. Sagafi sat on the Board of the Justice and Diversity Center of the Bar
Association of San Francisco, which advances fairness and equality by providing pro bono legal
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services to low-income people and educational programs that foster diversity in the legal
profession. Ms. Sagafi has also served on the Board of Governors of California Women
Lawyers, where she was a member of the executive committee and co-chair of the membership
committee. Ms. Sagafi is a past President of the Board of Directors of About-Face, a San
Francisco nonprofit dedicated to equipping girls and young women with the tools to resist
negative messages in the media, particularly as they relate to beauty and body image.
When she is not pursuing her legal interests, Ms. Sagafi enjoys exploring Northern California
with her husband and young son.
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The nationally recognized law firm of Halunen Law was founded in 1998 and has offices
in Minneapolis and Chicago. The firm has successfully represented employees, independent
contractors, and consumers in a variety of complex litigation and class action matters. Members
of the firm have served in lead, management, discovery, and coordinating capacities in numerous
collective actions, class actions, MDLs, and other complex litigation matters.
HALUNEN LAW LITIGATION PROFILES
In re Santa Fe Natural Tobacco Co. Mktg & Sales Practices Litig., Court File No. 1:16md2695
(D.N.M.)
Halunen Law was appointed co-lead counsel in this nationwide multidistrict litigation arising from
the allegedly deceptive labeling of cigarettes as “natural,” “additive-free,” and “organic.” The
action is currently consolidated for pretrial proceedings before the Honorable James O. Browning
in the United States District Court for the District of New Mexico.
Martin et al. v. Cargill, Inc., Court File No. 1:14-cv-00218-LEK-BMK (D. Haw.)
Halunen Law was appointed co-class counsel in this nationwide consumer class action stemming
from the allegedly deceptive labeling of sweetener products as “natural.” With cases throughout
the country, the actions were eventually consolidated in the District of Hawaii. Halunen Law, was
instrumental in negotiating a $6.1 million settlement on behalf of the class; one of the largest
monetary settlements in a “natural” product litigation. On October 8, 2015, the Honorable Leslie
E. Kobayashi granted final approval of the settlement.
Gay et al. v. Tom’s of Maine, Inc., Court File No. 0:14-cv-60604-KMM (S.D. Fla.)
Halunen Law’s class action team was appointed co-class counsel in this action arising from the
allegedly deceptive labeling of cosmetics as “natural.” The litigation resulted in a $4.5 million
settlement, as well as extensive labeling and marketing changes. On March 11, 2016, the
Honorable Chief Judge K. Michael Moore entered an order granting final approval of the
settlement.
Barron v. Snyder’s-Lance, Inc., 0:13-cv-62496-JAL, (S.D. Fla.)
Halunen Law was appointed co-class counsel in this nationwide consumer class action arising
from the allegedly deceptive labeling of snack foods as “natural.” Halunen Law was instrumental
in overcoming motions to dismiss and moving for class certification. Halunen Law negotiated a
HALUNENLAW.COM
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settlement providing $2.7 million in monetary relief, as well as significant injunctive relief. On
February 12, 2016, the Honorable Joan A. Lenard entered an order preliminarily approving the
settlement.
Frohberg et al. v. Cumberland Packing Corp., Court File No. 1:14-cv-00748-KAM-RLM
(E.D.N.Y.)
Halunen Law was appointed co-class counsel in this nationwide consumer class action over the
allegedly deceptive labeling of sweeteners as “natural.” Having beaten back dispositive motions,
and after conducting extensive discovery, Halunen Law helped negotiate over $1.5 million in
monetary relief, as well as substantial marketing changes. On April 6, 2016, the Honorable Chief
Magistrate Judge Roanne L. Mann entered an order granting final approval of the settlement.
Baharestan et al. v. Venus Laboratories, Inc. d/b/a Earth Friendly Products, Inc., Court File
No. 3:15-cv-03578-EDL (N.D. Cal.)
Halunen Law attorneys served as co-class counsel in this litigation involving nearly two dozen
home care and cleaning products allegedly deceptively labeled as “natural.” After extensive
investigation and negotiation, Halunen Law achieved a significant settlement for the class. The
settlement included monetary relief, as well as marketing changes and product reformulations.
Few “natural” product litigations have resulted in such extensive injunctive relief. On March 16,
2016, the Honorable Elizabeth D. Laporte entered an order giving final approval of the settlement.
In re Certainteed Corporation Roofing Shingles Products Liability Litigation, Court File No.
MDL Docket No. 1817 (E.D. Penn.)
Halunen Law attorneys represented consumers who purchased the defendant’s siding, which
allegedly prematurely failed, causing damage to underlying structures. This action resulted in a
settlement of more than $100 million on behalf of the class.
Scott v. Honeywell Int’l Inc., Court File No. 14-cv-00157-PAB-CBS (D. Colo.); Leach v.
Honeywell Int’l Inc., Court File No. 14-cv-12245-LTS (D. Mass.); and Johnsen v. Honeywell
Int’l Inc., Court File No. 14-cv-00594-AGF (E.D. Mo.)
Halunen Law attorneys represent consumers who purchased defendant’s humidifiers, which
allegedly become caked with scaling and mineral deposits that cause overheating, blockages, and
cracking of components. Plaintiffs have prevailed on the defendant’s motion to dismiss.
Tsan et al. v. Seventh Generation, Inc., Court File No. 3:15-cv-00205-JSC (N.D. Cal.)
Attorneys from Halunen Law have worked tirelessly on behalf of the plaintiffs in this consumer
class action arising from the allegedly deceptive labeling of cleaning and home care products as
“natural.” Plaintiffs have overcome a motion to dismiss as well as a motion to transfer and are
currently in discovery.
Law Office of Brent Gaines v. Healthport Technologies, LLC, Court File No. 3:16-cv-00030SMY-SCW (S.D. Ill.)
Halunen Law attorneys served as co-counsel for the plaintiff on this class action involving
allegations the defendant charged customers excessive and unjustified fees for searching and
retrieving medical records when no medical records were in fact furnished in response to
consumers’ requests.
HALUNENLAW.COM
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Podpeskar v. Makita U.S.A., Inc., Court File No. 0:15-cv-03914-JRT-LIB (D. Minn.)
Halunen Law attorneys served as co-counsel for the plaintiff in this class action involving the
purchase of various power tools containing allegedly defective 18 volt lithium-ion batteries. These
batteries are plagued by design flaws which result in the premature failure of otherwise perfectly
good batteries.
Kay Ray v. Samsung Electronics America, Inc. et al., Court File No. 1:15-cv-08540-TPG
(S.D.N.Y.)
Halunen Law attorneys served as co-counsel for the plaintiff in this class action involving
Samsung’s sale of allegedly unsafe and uniformly defective washing machines, even after
receiving numerous consumer complaints about problems with its “spin” cycles, high vibrations,
and even “explosions.”
Forsher v. The J.M. Smucker Co., Court File No. 1:15-cv-07180-RJD-MDG (E.D.N.Y.)
Halunen Law attorneys served as co-counsel for the plaintiff on this class action involving the sale
of peanut butter alleged to falsely represented as “natural,” when in fact it contains non-natural
ingredients derived from genetically modified organisms.
Marino v. Coach, Inc., Court File No. 1:16-cv-01122-VEC (S.D.N.Y.)
Halunen Law attorneys serve as co-counsel for the plaintiff in this class action involving the
allegedly deceptive and misleading labeling and marketing of merchandise at outlet stores. The
defendant allegedly labels its merchandise with price tags showing deep discounts, when in reality
this merchandise is manufactured exclusively for its outlet stores. According to the allegation, the
price shown is the original price and the discounts shown on the price tags are false discounts
designed to mislead and deceive consumers.
HALUNEN LAW CLASS ACTION TEAM
CLAYTON D. HALUNEN
Clayton Halunen is the Managing Partner of Halunen Law. He practices primarily in the areas of
employment and class action litigation on behalf of plaintiffs. He has tried over thirty cases to a
verdict and has served in lead, management, or coordinating capacities in numerous collective and
class actions throughout the United States. Mr. Halunen has been involved in the prosecution of
class action employment and consumer matters.
Mr. Halunen was one of the Relators’ counsel in United States of America, et al., ex rel. Tamara
Dietzler v. Abbott Labs., Court File No. 1:09-cv-00051 (W.D. Va.) where Halunen Law was
instrumental in achieving a settlement against Abbott Labs for government fraud in an amount in
excess of $1.5 Billion—one of the largest recoveries under the False Claims Act in United States
history.
Mr. Halunen is licensed to practice in all courts for the State of Minnesota as well as the United
States District Courts for the District of Minnesota and the Northern and Central Districts of
Illinois. He is a Minnesota State Bar Association Board Certified Labor and Employment Law
Specialist, a member of the National Employment Lawyers Association, and the Minnesota State
HALUNENLAW.COM
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Bar Association (Governing Council, Labor and Employment).
Mr. Halunen is a frequent lecturer, and is regularly named to Who’s Who in Minnesota
Employment Law. Every year since 2003, he has been named a Super Lawyer by Minnesota Law
& Politics.
Areas of Practice
• False Claims Act (“qui tam”) Litigation
• Employment Litigation
• Whistleblower Litigation
• Retaliation in Employment
• Executive and High Level Severance Workouts
• Consumer Fraud
• Products Liability
• Class Action/Mass Torts
Education:
• Hamline University School of Law, St. Paul, Minnesota, J.D.
• North Dakota State University, Fargo, North Dakota, B.S. Psychology
Bar Admissions:
• Minnesota
• U.S. District Court, District of Minnesota
Professional Associations and Memberships:
• Minnesota State Bar Association
• Federal Bar Association - Board Member
• National Employment Lawyers Association
• Minnesota Association of Justice
Honors and Awards:
• Super Lawyer, Minnesota Law and Politics and Minneapolis/St. Paul Magazine, 2003 –
2015
• Minnesota Lawyer Attorney of the Year, 2014
CHRISTOPHER J. MORELAND
Christopher Moreland is a Partner with Halunen Law and leads the consumer class action and
employment litigation teams. Before joining Halunen Law in early 2016, Chris spent nearly twenty
years representing injured railroad workers and other individuals in Federal Employers’ Liability
Act (FELA), Federal Rail Safety Act (whistleblower), wrongful death, personal injury, product
liability, toxic exposure, and insurance bad faith litigation. His national practice includes multidistrict litigation and trial work that has resulted in significant victories for his clients in state and
federal courts across the country, as well as extensive complex motion and appellate practice,
including arguments in numerous courts of appeal and the Supreme Courts of Minnesota,
HALUNENLAW.COM
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Nebraska, and Montana.
Chris speaks frequently at continuing legal education seminars and has published articles on legal
process, rights and remedies. Active in the Minneapolis legal community, he serves on the Board
of Governors for the Minnesota Association for Justice (a group of trial lawyers organized to
promote the administration of justice for the public good), and is a member of the American
Association for Justice, the Public Justice Foundation, and the Minnesota State Bar Association.
On several occasions, Chris has been selected by his peers as a Super Lawyers “Rising Star”
(representing the top 2.5% of Minnesota Lawyers who are either 40 years old or younger, or who
have been in practice for 10 years or less).
Education:
•
•

Hamline University School of Law, Saint Paul, MN, J.D. (cum laude)
o Dean’s List
o Silver Gavel Honor Society (top 5% of graduating class)
University of North Dakota, B.A. English (summa cum laude)

Bar Admissions:
•
•
•
•
•

Minnesota
U.S. District Court, District of Minnesota
U.S. District Court, District of Colorado
U.S. District Court, Central District of Illinois
Eighth Circuit Court of Appeals

Professional Associations and Memberships:
•
•
•
•

Minnesota Association for Justice (Board of Governors, Amicus Committee)
American Association for Justice
Public Justice Foundation
Minnesota State Bar Association

Honors and Awards:
•

Super Lawyers Rising Star

HALUNENLAW.COM
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CHARLES D. MOORE
Charles Moore is an Associate with Halunen Law and a member of the consumer class action
litigation team. He is licensed to practice in all courts in the State of Minnesota as well as the
United States District Court for the District of Minnesota.
Mr. Moore graduated from the Hamline University School of Law in 2014, after which he became
an Associate with Halunen Law. Throughout his time in law school, Mr. Moore clerked with
Halunen Law as part of their class action litigation team. Mr. Moore has been involved in the
prosecution of various consumer class action matters
Mr. Moore has received multiple certificates in international negotiating and arbitration, including
from Queen Mary University of London and The University of Hong Kong, as well as a certificate
in Advocacy and Problem-Solving from Hamline University. He also competed in the William C.
Vis International Commercial Arbitration Moot competition in Hong Kong.
Education:
• Hamline University School of Law, J.D.
o Certificate in International Negotiation, The University of Hong Kong
o Certificate in International Arbitration, Queen Mary University of London
o Certificate in Advocacy and Problem-Solving, Hamline University
o William C. Vis International Commercial Arbitration Moot Competition
• University of North Dakota, B.A. Journalism
Bar Admissions:
• Minnesota
• U.S. District Court, District of Minnesota
Professional Associations and Memberships:
• Minnesota Association for Justice
• Federal Bar Association

HALUNENLAW.COM
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
MICHELLE MARINO, DEBORAH
ESPARZA, MONICA RAEL, and CERA
HINKEY, on behalf of themselves and all
others similarly situated,
Plaintiffs,
v.

Case No. 1:16-cv-01122-VEC (OTW) (Lead)
Consolidated Member Case Nos.:
1:16-cv-03773-VEC (OTW)
1:16-cv-03677-VEC (OTW)
1:16-cv-05320-VEC (OTW)
DECLARATION OF STEVEN
WEISBROT, ESQ. OF ANGEION
GROUP, LLC

COACH, INC.,
Defendant.

I, Steven Weisbrot, Esq., declare under penalty of perjury as follows:
1.

I am a partner at the class action notice and Settlement Administration firm, Angeion

Group, LLC (“Angeion”). I am fully familiar with the facts contained herein based upon my
personal knowledge.
2.

I have been responsible in whole or in part for the design and implementation of hundreds

of court-approved notice and administration programs including some of the largest and most
complex notice plans in recent history. I have taught numerous accredited Continuing Legal
Education courses on the Ethics of Legal Notification in Class Action Settlements, using Digital
Media in Due Process Notice Programs, as well as Claims Administration, generally. I am the
author of multiple articles on Class Action Notice, Claims Administration, and Notice Design in
publications such as Bloomberg, BNA Class Action Litigation Report, Law360, the ABA Class
Action and Derivative Section Newsletter, and I am a frequent speaker on notice issues at
conferences throughout the United States and internationally.
3.

I was certified as a professional in digital media sales by the Interactive Advertising Bureau
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(“IAB”) and I am co-author of the Digital Media section of Duke Law’s Guidelines and Best
Practices—Implementing 2018 Amendments to Rule 23.
4.

I have given public comment and written testimony to the Judicial Conference Committee

on Rules of Practice and Procedure on the role of direct mail, email, broadcast media, digital media
and print publication, in effecting Due Process notice, and I have met with representatives of the
Federal Judicial Center to discuss the 2018 amendments to Rule 23 and suggest an educational
curriculum for the judiciary concerning notice procedures.
5.

Prior to joining Angeion’s executive team, I was employed as Director of Class Action

services at Kurtzman Carson Consultants, an experienced notice and settlement administrator.
Prior to my notice and claims administration experience, I was employed in private law practice.
6.

My notice work comprises a wide range of settlements that include product defect, mass

disasters, false advertising, employment, antitrust, tobacco, banking, firearm, insurance, and
bankruptcy cases. I have been at the forefront of infusing digital media, as well as big data and
advanced targeting, into class action notice programs. For example, the Honorable Sarah Vance
stated in her December 31, 2014 Order in In Re: Pool Products Distribution Market Antitrust
Litigation, MDL No. 2328:
To make up for the lack of individual notice to the remainder of the
class, the parties propose a print and web-based plan for publicizing
notice. The Court welcomes the inclusion of web-based forms of
communication in the plan…. The Court finds that the proposed
method of notice satisfies the requirements of Rule 23(c)(2)(B) and
due process.
The direct emailing of notice to those potential class members for
whom Hayward and Zodiac have a valid email address, along with
publication of notice in print and on the web, is reasonably
calculated to apprise class members of the settlement.
As detailed below, courts have repeatedly recognized my work in the design of class action
notice programs:
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(a)

On February 24, 2017, The Honorable Ronald B. Rubin in James Roy et al. v.

Titeflex Corporation et al., No. 384003V (Md. Cir. Ct.), noted when granting preliminary
approval to the settlement:
What is impressive to me about this settlement is in addition to all
the usual recitation of road racing litanies is that there is going to be
a) public notice of a real nature and b) about a matter concerning not
just money but public safety and then folks will have the knowledge
to decide for themselves whether to take steps to protect themselves
or not. And that’s probably the best thing a government can do is to
arm their citizens with knowledge and then the citizens can make a
decision. To me that is a key piece of this deal. I think the notice
provisions are exquisite. (Emphasis added).
(b)

Likewise, on July 21, 2017, The Honorable John A. Ross in In Re Ashley

Madison Customer Data Security Breach Litigation, MDL No. 2669 (E.D. Mo.), stated in the
Court’s Order granting preliminary approval of the settlement:
The Court further finds that the method of disseminating Notice, as
set forth in the Motion, the Declaration of Steven Weisbrot, Esq. on
Adequacy of Notice Program, dated July 13, 2017, and the Parties’
Stipulation—including an extensive and targeted publication
campaign composed of both consumer magazine publications in
People and Sports Illustrated, as well as serving 11,484,000 highly
targeted digital banner ads to reach the prospective class members
that will deliver approximately 75.3% reach with an average
frequency of 3.04 —is the best method of notice practicable under
the circumstances and satisfies all requirements provided in Rule
23(c)(2)(B) and all Constitutional requirements including those
of due process. (Emphasis added).
The Court further finds that the Notice fully satisfies Rule 23 of the
Federal Rules of Civil Procedure and the requirements of due
process; provided, that the Parties, by agreement, may revise the
Notice, the Claim Form, and other exhibits to the Stipulation, in
ways that are not material or ways that are appropriate to update
those documents for purposes of accuracy.
(c)

In the In Re Chrysler-Dodge-Jeep EcoDiesel Marketing, Sales Practices, and

Products Liability Litigation, Case No. 17-md-02777-EMC (N.D. Cal.), in the Court’s
February 11, 2019 Order, the Honorable Edward M. Chen ruled:
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[In addition] the Court finds that the language of the class notices
(short and long-form) is appropriate and that the means of notice –
which includes mail notice, electronic notice, publication notice,
and social media “marketing” – is the “best notice . . . practicable
under the circumstances.” Fed. R. Civ. P. 23(c)(2)(B); see also Proc.
Guidance for Class Action Sett. ¶¶ 3-5, 9 (addressing class notice,
opt-outs, and objections). The Court notes that the means of notice
has changed somewhat, as explained in the Supplemental Weisbrot
Declaration filed on February 8, 2019, so that notice will be more
targeted and effective. See generally Docket No. 525 (Supp.
Weisbrot Decl.) (addressing, inter alia, press release to be
distributed via national newswire service, digital and social media
marketing designed to enhance notice, and “reminder” first-class
mail notice when AEM becomes available).
(d)

On June 26, 2018, in his Order granting preliminary approval of the settlement in

Mayhew v. KAS Direct, LLC, et al., Case No. 16-cv-6981 (VB) (S.D.N.Y.), The Honorable
Vincent J. Briccetti ruled:
In connection with their motion, plaintiffs provide the declaration
of Steven Weisbrot, Esq., a principal at the firm Angeion Group,
LLC, which will serve as the notice and settlement administrator in
this case. (Doc. #101, Ex. F: Weisbrot Decl.) According to Mr.
Weisbrot, he has been responsible for the design and
implementation of hundreds of class action administration plans,
has taught courses on class action claims administration, and has
given testimony to the Judicial Conference Committee on Rules of
Practice and Procedure on the role of direct mail, email, and digital
media in due process notice. Mr. Weisbrot states that the internet
banner advertisement campaign will be responsive to search terms
relevant to “baby wipes, baby products, baby care products,
detergents, sanitizers, baby lotion, [and] diapers,” and will target
users who are currently browsing or recently browsed categories
“such as parenting, toddlers, baby care, [and] organic products.”
(Weisbrot Decl. ¶ 18). According to Mr. Weisbrot, the internet
banner advertising campaign will reach seventy percent of the
proposed class members at least three times each. (Id. ¶ 9).
Accordingly, the Court approves of the manner of notice proposed
by the parties as it is reasonable and the best practicable option for
confirming the class members receive notice.
7.

By way of background, Angeion is an experienced class action notice and claims

administration company formed by a team of executives that have had extensive tenures at five
other nationally recognized claims administration companies. Collectively, the management team
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at Angeion has overseen more than 2,000 class action settlements and distributed over $10 billion
to class members. The executive profiles as well as the company overview are available at
http://www.angeiongroup.com/our_team.htm.
8.

This declaration will describe the Notice Program that will be implemented in this matter,

subject to this Court’s approval, including the considerations that informed the development of
the plan and why it will provide Due Process of Law to the members of the proposed Settlement
Class. In my professional opinion, the Notice Program described herein is the best practicable
notice under the circumstances and fulfills all due process requirements.
SUMMARY OF NOTICE PROGRAM
9.

The Notice Program is the best notice that is practicable under the circumstances, fully

comports with due process and Fed. R. Civ. P. 23. Specifically, the Notice Program provides for
direct notice via email to all Settlement Class Members for whom the Defendant has email address
information. Further, for any Settlement Class Members for whom the Defendant does not have
email address information, Angeion will effectuate reverse lookup searches to locate email
addresses for those Settlement Class Members (discussed in greater detail below). Direct notice
via email will be sent to those Settlement Class Member email addresses located via the reverse
searches. Notice via email is an appropriate means of communication for this Settlement Class,
as the Defendant maintains millions of email addresses for actual known Settlement Class
Members.
10.

In addition to the direct notice campaign outlined above, the Notice Program includes a

media notice plan consisting of state-of-the-art internet advertising coupled with print publication
in both a national and California regional publication. The Notice Program also includes an
informational website and toll-free telephone line where individuals can learn more about their
rights and responsibilities in the litigation. In short, the Notice Program described herein is the
best notice that is practicable under the circumstances and exceeds many notice campaigns
approved in other, similar settlements.
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CLASS DEFINITION
11.

“Settlement Class” or “Settlement Class Member” means all persons identified in

COACH’s CRM database who, during the Class Period, purchased one or more items from
COACH’s Coach-branded outlet stores in the United States offered at a discount from a “MFSRP”
and which contained an MFSRP price on the tag. Excluded from the Settlement Class and
Settlement Class Members are: (a) the directors, officers, employees, and attorneys of COACH,
its parents and subsidiaries, and any other entity in which COACH has a controlling interest; (b)
governmental entities; (c) the Court, the Court’s immediate family, and Court staff; and (d) any
person that timely and properly excludes himself or herself from the Settlement Class in
accordance with the procedures approved by the Court.
DIRECT NOTICE
12.

The direct notice effort in this matter will consist of emailing notice of the Settlement to

each Settlement Class Member for whom COACH’s CRM database contains a valid email address
as well as sending email notice to any Settlement Class Member for whom an email address is
obtained via the lookup process outlined below. Regarding the email addresses that COACH will
provide, I am advised that the vast majority of those email addresses were provided to Tapestry
(or its predecessor, Coach Inc.) by known members of the potential Settlement Class, in
accordance with each state’s applicable laws.
13.

Angeion has been informed that Defendant’s records contain email addresses for

approximately 18,500,000 Settlement Class Members. Further, Angeion has been informed that
Defendant’s records include an additional approximate 4,500,000 records that do not have email
addresses, but contain name, mailing address and/or phone number information (See Declaration
of Bradley Breuer, at ¶ 3). Angeion will cause two reverse lookup searches (“email appends”) to
be performed to locate email addresses for this population of approximately 4,500,000 Settlement
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Class Members for whom Defendant does not have email address information.
First Reverse Lookup Search
14.

Angeion will cause a first reverse email address append to be performed to locate email

addresses using the other contact information (“data points”) provided by the Defendant (e.g.
name, mailing address and/or phone number) for the approximately 4,500,000 Settlement Class
Member records without email addresses. To accomplish this, the append search utilizes data
garnered from commercially available first-party and third-party data providers to match those
data points as a validity check to identify email addresses associated with the data points from the
Class List. Angeion will update the Class List with the Settlement Class Member email address
information it obtains via this append process.
Second Reverse Lookup Search
15.

Angeion will cause a second reverse email append to be performed for any Settlement

Class Member records for whom an email address was not located after the first append (described
in the preceding paragraph). To accomplish this, a different data partner1 will be utilized which
will increase the likelihood of garnering a verified email address for any Settlement Class Member
that Angeion could not successfully append an email in the first instance. Angeion will update the
Class List with the Settlement Class Member email address information it obtains via this second
append process.
Email Notice
16.

Angeion will cause direct notice to be sent via email to: (1) Settlement Class Members who

have an email address in the records provided by the Defendant; and (2) Settlement Class Members
whose email addresses have been obtained via the two append searches described in paragraphs
14 and 15 supra.

1

Our data partners typically include Acxiom, Dun & Bradstreet, Google, Nielsen, Oracle, and Facebook.
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17.

Below I have outlined some of Angeion’s practices to increase deliverability and

readability of email notice. Specifically, Angeion will employ the following best practices
regarding the email notice.
18.

Angeion designs the email notice to avoid common “red flags” that might otherwise cause

the recipient’s spam filter to block the email notice or identify it as spam. For example, Angeion
will not include the long form notice as an attachment to the email notice because attachments are
often interpreted by various Internet Service Providers (“ISP”) as spam. Rather, in accordance
with industry best practices, Angeion will include electronic links to all operative documents so
that recipients can easily access this information.
19.

Angeion also accounts for the reality that some emails will inevitably be unsuccessful

during the initial delivery attempt. Therefore, after the initial email notice campaign is complete,
Angeion, after an approximate 24-72-hour rest period, which allows any temporary block at the
ISP level to expire, will direct a second round of email notice to any email addresses that were
previously identified as “soft-bounces.” In Angeion’s experience, this minimizes the number of
emails that may have erroneously been blocked by sensitive servers.
MEDIA NOTICE
20.

Above and beyond the direct notice campaign described above, the Notice Program

contemplates a publication campaign comprised of internet banner notice advertising and print
publication designed to provide further notice of the Settlement to Settlement Class Members.
Internet Banner Notice
21.

The internet banner notice portion of the Notice Program will be implemented using a 4-

week desktop and mobile campaign, utilizing standard IAB sizes (160x600, 300x250, 728x90,
300x600, 320x50 and 300x50). The banner notice portion is designed to result in serving
approximately 2,367,143 impressions and will further be designed to notify and drive Settlement
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Class Members to the dedicated settlement website, where they can find more information about
the Settlement and are able to submit a claim form.
22.

To track campaign success, we will implement conversion pixels throughout the settlement

website to better understand audience behavior and identify those Settlement Class Members who
are most likely to convert. The programmatic algorithm will change based on success and failure
to generate conversions throughout the process. Successful conversion on the Claim Submission
button will be the primary goal, driving optimizations.
Print Publication
23.

The Notice Program further includes print publication in two different newspapers. First,

we will publish in a national publication to provide notice of the Settlement on a national level.
One 1/4-page black and white insertion will be published. This ad will feature notice of the
settlement and run one time.
24.

Further, in order to satisfy the notice requirements of the California Consumer Legal

Remedies Act (“CLRA”), the Notice Program will utilize four 1/4-page black and white insertions
in a California regional publication that meets the requirements of 6064 of the California
Government Code. These ads will feature notice of the settlement and will run for four consecutive
weeks.
RESPONSE MECHANISMS
25.

The Notice Program will implement the creation of a case-specific website, where

Settlement Class Members can easily view general information about this class action, review
relevant Court documents and view important dates and deadlines pertinent to the Settlement. The
website will be designed to be user-friendly and make it easy for Settlement Class Members to
find information about the Settlement or to file a claim directly on the website. The website will
also have a “Contact Us” page whereby Settlement Class Members can send an email with any
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additional questions to a dedicated email address.
26.

A toll-free hotline devoted to this case will be implemented to further apprise Settlement

Class Members of the rights and options in the Settlement. The toll-free hotline will utilize an
interactive voice response (“IVR”) system to provide Settlement Class Members with responses
to frequently asked questions and provide essential information regarding the Settlement. This
hotline will be accessible 24 hours a day, 7 days a week.
CLAIMS PROCESSING AND DISTRIBUTION OF SETTLEMENT BENEFITS
27.

Angeion will receive and process claim form submissions received via U.S. mail or

electronically via the settlement website. Angeion will review claim form submissions for
completeness, including reviewing any supporting documentation submitted, and will report the
total number of timely and approved claims, including the value and type of claim (i.e., voucher
or cash) to counsel for the parties. Claim forms may be rejected for the reasons set forth in the
Settlement Agreement.
28.

In addition to reviewing the claim form submissions for completeness, Angeion will

review for duplicate claim submissions and utilize customary standards to prevent the payment of
fraudulent claims.
29.

Upon the completion of the claims processing and review, Angeion will prepare a finalized

distribution list, identifying the number and value of electronic payments and vouchers that will
be issued for valid and timely claim form submissions.
30.

Angeion will issue electronic payments and vouchers to Claimants at the email address

provided by the Claimants on the claim form submissions.
CONCLUSION
31.

The Notice Program outlined above includes direct notice to all reasonably identifiable

Settlement Class Members via electronic means and is estimated to reach the overwhelming
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majority of the Settlement Class. Further, the parties have implemented a sophisticated media
notice program consisting of state-of-the-art digital banner ads and print publication to further
diffuse news of the Settlement.
32.

In my opinion, the Notice Program will provide full and proper notice to the Settlement

Class Members before the claims, opt-out, and objection deadlines. Moreover, it is my opinion
that the Notice Program is the best notice that is practicable under the circumstances, fully
comports with due process, utilizes contemporary communication methods and comports with the
mandates Fed. R. Civ. P. 23. After the Notice Program is complete, Angeion will provide a final
report verifying its effective implementation.

I hereby declare under penalty of perjury that the foregoing is true and correct.
Dated: November 8, 2019
______________________________
STEVEN WEISBROT
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
MICHELLE MARINO, DEBORAH
ESPARZA, MONICA RAEL, and CERA
HINKEY, on behalf of themselves and all
others similarly situated,
Plaintiffs,
v.

Case No. 1:16-cv-01122-VEC (OTW) (Lead)
Consolidated Member Case Nos.:
1:16-cv-03773-VEC (OTW)
1:16-cv-03677-VEC (OTW)
1:16-cv-05320-VEC (OTW)
DECLARATION OF STEVEN
WEISBROT, ESQ. OF ANGEION
GROUP, LLC

COACH, INC.,
Defendant.

I, Steven Weisbrot, Esq., declare under penalty of perjury as follows:
1.

I am a partner at the class action notice and settlement administration firm, Angeion Group,

LLC (“Angeion”). I am fully familiar with the facts contained herein based upon my personal
knowledge.
2.

My credentials were previously provided in my prior declaration (“Original Declaration”)

that was filed with Plaintiffs’ Unopposed Motion for Preliminary Approval of Class Action
Settlement, Preliminary Certification of Settlement Class, and Approval of Notice Plan (Dkt. No.
122-9).
3.

The purpose of this Declaration is to provide the Court with additional information

pursuant to the Court’s Order entered on May 29, 2020 (Dkt. No. 123).
The Likelihood of Reliably Identifying Missing Email Addresses
4.

As referenced in the Court’s Order, my Original Declaration discussed the two reverse

lookup searches that the Notice Program proposes to locate missing email addresses. First, as a
point of clarification, Angeion has been advised that it will receive approximately 25,700,000
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known Settlement Class Members’ records from the Defendant as of June 20, 2020. Angeion has
been informed that those records contain email addresses for approximately 20,750,000 Settlement
Class Members and include an additional approximate 4,950,000 records that do not have working
email addresses but contain mailing address and/or phone number information. The append
searches referenced in my Original Declaration (i.e., reverse lookup searches) are specifically
designed to append email addresses to the 4,950,000 Settlement Class Members’ records where
no working email address exists but mailing address and/or telephone number information do exist.
Angeion is able to do this by utilizing the types of data points to be provided by the Defendant
(e.g., name, mailing address and/or phone number) as a validity check against commercially
available first- and third-party data providers’ records to identify email addresses associated with
those same data points.
5.

By way of example, if the commercially available data indicated that an individual with

the same name and address as a Settlement Class Member recently opted to receive email billing
correspondence from a utility provider or financial institution, that individual’s email address
would be provided to Angeion Group and used as part of the notification program. However, the
mere existence of an email address entered into for example, a sweepstakes site, or a non-repeat
e-commerce site, would not be provided to Angeion, because those examples (unlike the utility
company/finance example just discussed) lack an imprimatur of authenticity. This accounts for the
practical reality that Settlement Class Members may enter one email address for a single
transactional relationship, like entering an online contest, but are more likely to use a valid email
address, which they check often, to receive billing information from their financial advisor or from
their gas or electric companies.
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6.

Our data partners1 have proprietary technology and algorithms that append emails at the

individual consumer level. The first of two vendors we will engage expects, on average, to be able
to append between 75% to 87% of the records they are provided. Angeion will then cause the
remaining records that do not have email addresses to run through a second vendor’s append
process wherein they estimate they will be able to append 60%-65% of the remaining records,
resulting in a predicted append capture of 90%-95.5% current emails for the 4.95 million
individuals for whom Defendant does not have working emails but does have mailing addresses
or phone numbers, or approximately 4.455 to 4.727 million individuals. Also, in addition to
appending new email addresses, the first vendor will verify the appended email addresses and
remove any email addresses they determine to be invalid or risky, which augments the probability
of successful deliverability, which is addressed further, infra.
Read Receipts for Emailed Notices
7.

The only way to ascertain whether email recipients have opened or viewed the notices that

we send is by sending a read receipt, which the recipient must affirmatively agree to allow.
Angeion has the ability to use read receipts for emailed notices. However, for the reasons outlined
below, we categorically do not recommend using read receipts with the email notice. Angeion
utilizes industry best practices to enhance both deliverability and readability of emails. At the
conclusion of the Notice Program, Angeion will provide reporting to the Court, which will include
the number of emails sent and the number of emails that could not be delivered because they were
blocked by the Internet Service Provider (“ISP”).
8.

The use of read receipts is not recommended in class action noticing because it is not an

effective means to document receipt of notice—and might even frustrate our efforts to reach as

1

Our data partners typically include data sourced from Acxiom, Dun & Bradstreet, Google, Nielsen, Oracle and
Facebook.
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many Settlement Class Members as possible—because it would likely augment the chances that
the email would be flagged as spam by the various ISPs. The mere existence of the read receipt
request is known to cause otherwise legitimate emails to be incorrectly categorized as spam by
ISPs. Also, it is our belief that Settlement Class Members may also be more hesitant to open an
email that requires a read receipt. For these reasons, we do not recommend utilizing read receipts.
9.

However, Angeion employs the following best practices (outlined below) to increase

deliverability and readability of email notice.
10.

Angeion designs the email notice to avoid common “red flags” that might otherwise cause

the recipient’s spam filter to block the email notice or identify it as spam. For example, Angeion
will not include the long form notice as an attachment to the email notice because attachments are
often interpreted by various ISPs as spam. Rather, in accordance with industry best practices,
Angeion will include electronic links to all operative documents so that recipients can easily access
this information.
11.

Angeion also accounts for the reality that some emails will inevitably be unsuccessful

during the initial delivery attempt. Therefore, after the initial email notice campaign is complete,
Angeion, after an approximate 24-72-hour rest period, which allows any temporary block at the
ISP level to expire, will direct a second round of email notice to continue to any email addresses
that were previously identified as “soft-bounces.” In Angeion’s experience, this minimizes the
number of emails that may have erroneously been blocked by sensitive servers and maximizes
deliverability to Settlement Class Members.
Clarifying the Internet Banner Notice Plan
12.

Angeion will utilize a form of internet advertising known as Programmatic Display

Advertising, which is the leading method of buying digital advertisements in the United States.
Programmatic Display Advertising places ads using internet banners on sites where class members
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are most likely to see them. It is a method of advertising where an algorithm determines which
sites are most advantageous to place ads to reach a particular audience. Data is fed into the system
identifying the Target Audience including their demographic profiles and the algorithm, in turn,
uses advanced technology to place advertisements on the websites where members of the audience
are predicted to visit (these websites are accessible on computers, mobile phones and tablets). It is
estimated that U.S. advertisers spent nearly $60 billion on Programmatic Display Advertising in
2019; it is estimated that in 2021 almost 88%, or $81 billion, of all U.S. digital display ad dollars
will transact programmatically.2
13.

Here, the digital advertising campaign will focus on consumers who have purchased goods

from Coach branded outlet stores in the United States. The ads will be purchased and shown on
websites where potential Settlement Class Members surf, shop, and play across the internet; not
just on sites that are geared towards the purchasing of Coach goods. This approach allows an
advertiser to target likely prospects multiple times on numerous different websites, rather than
concentrating their advertising on one or two expensive sites and hoping that the right people
ultimately visit those sites. Moreover, the algorithm will identify where the ads are performing
best, and which types of ads are receiving the most traction, and replicate those ads placement and
delivery.
14.

My Original Declaration noted that the banner notice portion of the Notice Program was

designed to serve approximately 2,367,143 digital banner ad impressions. The impression level
and targeting were designed to reach those Settlement Class Members for whom we did not have
(or could not garner via both append processes) an email address, or for whom we could not deliver
an email. The impression level took into consideration the robust direct notice effort, the consumer

“US Programmatic Ad Spending Forecast 2019” available at https://www.emarketer.com/content/us-programmaticad-spending-forecast-2019.
2
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publications, and the Settlement Class Members’ media consumption habits.
15.

However, the parties recently clarified the volume of unknown class members in this case.

In light of that clarification, the parties have agreed to substantially increase the internet banner
notice portion of the Notice Program—specifically, an approximate tenfold increase from
2,367,143 impressions to 22,114,428 impressions—to effectively reach the Target Audience here.
16.

To create the media notice program and verify its effectiveness, our media team analyzed

data from the syndicated data source, 2020 comScore Multi-Platform//GfK MRI Media + Fusion (0120/S19). Coach Shoppers are a measured entity.
17.

Based on the target definition, the potential Target Audience size is estimated to be

8,157,000. This Target Audience, based on objective syndicated data, will allow the parties to
report the reach and frequency to the Court, with the confidence that the reach within the Target
Audience and the number of exposure opportunities complies with due process and exceeds the
Federal Judicial Center’s threshold as to reasonableness in notification programs.
18.

The Notice Program will be implemented using a 4-week desktop and mobile campaign

utilizing Programmatic Display advertising and Facebook ads The Programmatic Display portion
of the Notice Program will utilize standard IAB sizes (160x600, 300x250, 728x90, 300x600,
320x50 and 300x50) and a 3x frequency cap will be imposed to maximize reach. The banner
notice portion of the Notice Program is designed to result in serving approximately 22,114,428
impressions of which approximately 10,447,761 will be served Programmatically and 11,666,667
will be served via Facebook.
19.

This declaration provides the reach and frequency evidence which courts systematically

rely upon in reviewing class action publication notice programs for adequacy. It further provides
the objective syndicated data source, from which the percentages are derived.

The reach

percentage and the number of exposure opportunities, meets or exceed the guidelines as set forth
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in the Federal Judicial Center’s Judges’ Class Action Notice and Claims Process Checklist and
Plain Language Guide.
20.

Specifically, the Notice Program is designed to deliver a 70.02% reach with an average

frequency of 3.9 What this means in practice is that approximately 70% of the Target Audience
will see an ad for the class action Settlement, on average 3.9 times. This figure does not include
the millions of class members who will receive direct notice of the Settlement. Moreover, the
Settlement Website and toll-free hotline are not calculable in the reach percentage but will
nonetheless aid in informing the Class Members of their rights and options under the Settlement.
21.

It should also be noted that Angeion also verifies the effective unique placements of these

ads utilizing Integral Ad Science (“IAS”) the leading ad verification company to prevent fraudulent
activity in internet advertising. This means that we are taking extra steps to ensure that Settlement
Class Members are actually seeing these ads, as opposed to what are commonly referred to as
“bots.”
22.

IAS has received the Media Rating Council (“MRC”)3 accreditation for Sophisticated

Invalid Traffic (SIVT) detection for desktop and mobile web traffic, which adds a critical level of
safety and performance to the Notice Program.
Notice by Publication & Compliance with California Law
23.

My Original Declaration described publication in a national publication to provide notice

of the Settlement on the national level. The national publication recommended here is the National
edition of USA Today. The ad will feature notice of the Settlement and will run one time in a
weekday edition. While the direct notice program and the digital notice program are robust, we

The Media Rating Council was established in the early 1960’s at the behest of the U.S. Congress. The objective or
purpose to be promoted or carried on by Media Rating Council is: (a) to secure for the media industry and related
users audience measurement services that are valid, reliable and effective; (b) to evolve and determine minimum
disclosure and ethical criteria for media audience measurement services; (c) to provide and administer an audit system
designed to inform users as to whether such audience measurements conform with the criteria and procedures
developed.
3
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believe the added exposure in a national print publication such as USA Today will widen the scope
of the Notice Program and help us to reach those individuals who neither utilize email or the
internet as their primary source of news. Being alerted to the Settlement in a source consumers
trust, will help establish the legitimacy of the Settlement and help to further diffuse messaging
among those who did not receive direct or digital notice of the Settlement. Given the robust direct
notice, coupled with the Programmatic Display Advertising, the use of a national newspaper to
reach potential Settlement Class Members is reasonable and advisable within the context of this
case. Further, in order to satisfy the notice requirements of the California Consumer Legal
Remedies Act (“CLRA”), and as noted in my Original Declaration, the Notice Program will utilize
an additional publication medium to reach California class members. In particular, four (4) onequarter-page black and white insertions in the California Regional Edition of USA Today (in
addition to the ad in the national edition noted in the previous paragraph) which meets the
requirements of 6064 of the California Government Code. These ads will feature notice of the
Settlement and will run for four consecutive weeks (one publication per week). It is reasonable
and complies with the statute to run these ads in the aforementioned publication, with the frequency
described. Such notice has been held in numerous consumer class action settlements to comport
with the requirements of 6064 of the California Government Code.
Conclusion
24.

The Notice Program outlined in my Original Declaration includes direct notice to all

reasonably identifiable Settlement Class Members via electronic means and is estimated to reach
the overwhelming majority of the Settlement Class. Further, the parties have implemented a stateof-the-art data aggregation strategy to append missing emails to broaden the direct notice program
as much as possible. Moreover, they will implement a sophisticated media notice program
consisting of state-of-the-art digital banner ads as well as nationwide and regional print publication
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to further diffuse news of the Settlement.
25.

It remains my opinion that the Notice Program will provide full and proper notice to the

Settlement Class Members before the claims, opt-out, and objection deadlines. Moreover, it
remains my opinion that the Notice Program is the best notice that is practicable under the
circumstances, fully comports with due process, utilizes contemporary communication methods
and comports with the mandates of Fed. R. Civ. P. 23. After the Notice Program is complete,
Angeion will provide a final report verifying its effective implementation.
I hereby declare under penalty of perjury that the foregoing is true and correct.
Dated: July, 7 2020
______________________________
STEVEN WEISBROT
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
MICHELLE MARINO, DEBORAH
ESPARZA, MONICA RAEL, and CERA
HINKEY, on behalf of themselves and all
others similarly situated,
Plaintiffs,
v.

Case No. 1:16-cv-01122-VEC (OTW) (Lead)
Consolidated Member Case Nos.:
1:16-cv-03773-VEC (OTW)
1:16-cv-03677-VEC (OTW)
1:16-cv-05320-VEC (OTW)
DECLARATION OF STEVEN
WEISBROT, ESQ. OF ANGEION
GROUP, LLC

COACH, INC.,
Defendant.

I, Steven Weisbrot, Esq., declare under penalty of perjury as follows:
1.

I am a partner at the class action notice and settlement administration firm, Angeion Group,

LLC (“Angeion”). I am fully familiar with the facts contained herein based upon my personal
knowledge.
2.

My credentials were previously provided in my prior declaration (“Original Declaration”)

that was filed with Plaintiffs’ Unopposed Motion for Preliminary Approval of Class Action
Settlement, Preliminary Certification of Settlement Class, and Approval of Notice Plan (Dkt. No.
122-9) and my response declaration (Dkt. No. 131).
3.

The purpose of this Declaration is to provide the Court with additional information

pursuant to the Court’s Order entered on July 17, 2020 (Dkt. No. 133) identifying with greater
detail how the proposed Internet banner campaign will be able to identify the websites frequented
by Coach shoppers and whether the banner will be displayed on Coach’s outlet or retail site.
Website Identification
4.

In identifying which websites are frequented by Coach shoppers, we used the same means
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and methods that nearly all advertising agencies use to qualify our audience and to select where
media placements would be most effectively placed. As explained, infra, we have used objective,
third-party data sources and media research tools that are commonly employed by advertising
professionals to determine the best way to reach our Target Audience of Coach shoppers. These
objective tools are routinely employed to understand the socio-economic characteristics, interests,
and practices of a Target Audience, and to guide media selection and placements, including which
websites the Target Audience will be most likely to visit. These data sources are also routinely
used by courts to evaluate media plans.
5.

These tools do more than aid in the proper selection of media to reach a specified audience,

they allow the Court to measure the media plan on an objective basis; namely, understanding what
percentage of a Target Audience will be reached by a publication plan. Here, the leading available
tools were used to help inform the media mix to be used, including providing the data to choose
the proper websites, as well as to analyze the reach and frequency of the Internet portion of this
Notice Program.
6.

As outlined below the Internet notice program, without regard for the direct notice,

newspaper notice, website, or toll-free line, was designed to deliver an approximate 70.02% reach
within the Target Audience with an average frequency of 3.9 times. This means that we can
objectively show that our plan is designed to reach approximately 70.02% of Coach shoppers who
will view an internet advertisement alerting them to the Settlement. Moreover, for those who see
the advertisement, they will see it on average 3.9 times, throughout the pendency of the Notice
Program.
7.

Regarding the specific methodology, to begin the media planning in this case we leveraged

GfK MRI, which is the leading national syndicated consumer research tool available to media
planning professionals. Their survey measures media usage, demographics, psychographics, and
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consumer behavior to provide insight into the actions and motivations of adult American
consumers. The data is derived from a large-scale ongoing consumer survey that is regularly
updated and supplemented. According to their website, “The Survey of the American Consumer®
generates the country’s largest and most current consumer database. Media choices.
Demographics. Lifestyles and attitudes. Consumption of over 6,500 products and services in nearly
600 categories.”1
The survey is accredited by the Media Ratings Counsel (“MRC”), which was created in

8.

the early 1960’s at the behest of the U.S. Congress. The MRC’s stated mission is to “to secure
for the media industry and related users audience measurement services that are valid, reliable and
effective; to evolve and determine minimum disclosure and ethical criteria for media audience
measurement services; and to provide and administer an audit system designed to inform users as
to whether such audience measurements are conducted in conformance with the criteria and
procedures developed.”
9.

Through the use of the MRC-accredited consumer data described above, we are able to

learn a great deal about the socio-economic characteristics, interests and practices of a target group.
Here, for example, data indicates that the Target Audience has the following characteristics:
•
•
•
•
•
•
•
•
•
10.

62.57% are female
75.8% of the Target Audience are between the ages of 25-64
43.5 is the median age
53.44% are married
$80,860 is the median household income
48.43% have children
61.16% have some college education or higher
58.50% are working full-time
87.53% have used social media in the past 30 days
Once we have built the demographic/psychographic profile of our Target Audience as

outlined above, we use a leading online audience measurement tool called comScore, in

1

https://www.mrisimmons.com/solutions/national-studies/survey-american-consumer/
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conjunction with those survey results, to determine where best to target Coach shoppers based
upon their known habits.

ComScore provides insights into which websites deliver to certain

demographic audiences on a national or local basis, in addition to user engagement with those
websites and cross-visitation patterns. The Plan Metrix portion of this tool, which we have used
here, also combines users’ actual online behaviors with detailed information about their lifestyles,
interests, and buying habits – both online and offline and thereby drives the website selection
process.
11.

Virtually all professional advertising agencies and commercial media departments use

objective syndicated data tools like the ones described above, to quantify net reach and to aid in
proper audience deduplication analysis. Sources like these guarantee that advertising placements
can be measured against an objective basis and confirm that reporting statistics are not overstated.
They are ubiquitous tools in a media planner’s arsenal and are regularly accepted by courts in
evaluating the efficacy of a media plan, or its component parts.
12.

As discussed in greater detail above, the Notice Plan was designed to deliver an

approximate 70.02% reach with an average frequency of 3.9 times. What this means in practice
is that, separate and apart from the robust individual notice efforts, multiple newspaper notices,
dedicated settlement website, and toll-free telephone line (which are difficult to measure in terms
of reach percentage, but will nonetheless aid in informing Settlement Class Members of their
rights and options under the Settlement), approximately 70.02% of our Target Audience will see
a digital banner advertisement concerning the Settlement an average of 3.9 times each. The
Federal Judicial Center states that a publication notice plan that reaches 70% of class members is
one that reaches a “high percentage” and is within the “norm”. Barbara J. Rothstein & Thomas
E. Willging, Federal Judicial Center, “Managing Class Action Litigation: A Pocket Guide for
Judges”, at 27 (3d Ed. 2010).
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Use of Coach Websites
13.

Angeion has the ability to direct notice to websites that agree to run third-party advertising.

Typically, these websites are known as “publishers”, since they accrue revenue by publishing
content, thereby creating a marketplace for third-party advertisers who want to advertise to users
who are on the publisher’s website to view their content. So, for example, a consumer might see
an advertisement for a specific brand of fishing rods on a website that caters to fishermen or
boaters, or an advertisement for floor mats on a car enthusiast website. The Coach websites
(www.coach.com and www.coachoutlet.com), by contrast, are considered advertiser direct
websites. Advertiser direct websites do not categorically disallow third-party advertisements, but
many do not allow third-party advertisements, as they do not want to cheapen their brand, create
competition against themselves, or otherwise confuse or distract their core audience. The Coach
websites do not offer third parties the opportunity to advertise on their websites.
14.

Nonetheless, because of the sophistication of the targeting capabilities that we will utilize

in the Internet banner campaign, we are certain that there will be overlap between visitors to the
Coach websites and those potential class members who are served the Internet banner
advertisements.

As explained more fully in the Original Declaration and the Response

Declaration, Angeion uses a plethora of targeting layers to ensure that the proper Target Audience
receives notice of the settlement. Relevant to the Court’s inquiry on this matter, it should be noted
that we use technology commonly known as “search targeting” to ensure that potential class
members who are searching (via a search engine) for keywords associated with Coach, or Coach’s
websites, are identified and subsequently shown ads while they surf the internet. So, for example,
if a potential class member were to search for terms on Google such as “coach website,” “coach
outlet,” “coach outlet website,” “coach wallet,” or “coach bag,” or a variant thereof, they would
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be identified and targeted accordingly.
15.

While there are exceptions, it should be noted that most consumers do not know the precise

URL for the site that they are hoping to visit on the internet. Therefore, it is quite common for a
consumer to search on Google or another search engine for their desired site, and then click on the
search results to bring them to the actual site URL. Potential class members who follow that user
path would be identified by the search targeting and shown the internet banner ads.
16.

Angeion is not able to buy advertising on either of the Coach websites but believes that

while the banner program is in place the majority of the Coach websites’ visitors will either be
shown the banner ads because of the search targeting technology or the other targeting layers that
have been more fully described above (including the use of objective, third-party data sources and
media research tools that are routinely employed to understand the socio-economic characteristics,
interests, and practices of a Target Audience, which then guide media selection and placements of
banner ads and facilitate the identification of the websites the Target Audience will be most likely
to visit).
Conclusion
17.

The Notice Program outlined in my Original Declaration includes direct notice to all

reasonably identifiable Settlement Class Members via electronic means and is estimated to reach
the majority of the Settlement Class. Further, the parties have implemented a state-of-the-art data
aggregation strategy to append missing emails to broaden the direct notice program as much as
possible. Lastly, the parties will implement a sophisticated media notice program consisting of
state-of-the-art digital banner ads as well as nationwide and regional print publication to further
diffuse news of the Settlement to approximately 70% of the Target Audience.
18.

It remains my opinion that the Notice Program will provide full and proper notice to the

Settlement Class Members before the claims, opt-out, and objection deadlines. Moreover, it
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remains my opinion that the Notice Program is the best notice that is practicable under the
circumstances, fully comports with due process, utilizes contemporary communication methods
and comports with the mandates of Fed. R. Civ. P. 23. After the Notice Program is complete,
Angeion will provide a final report verifying its effective implementation.
I hereby declare under penalty of perjury that the foregoing is true and correct.
Dated: July 21, 2020
______________________________
STEVEN WEISBROT
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SOUTHERN DISTRICT OF NEW YORK
MICHELLE MARINO, DEBORAH
ESPARZA, MONICA RAEL, and CERA
HINKEY, on behalf of themselves and all
others similarly situated,
Plaintiffs,

CASE NO.:
1:16-cv-01122-VEC (OTW) (Lead)
Consolidated Member Case Nos.:
1:16-cv-03773-VEC (OTW)
1:16-cv-03677-VEC (OTW)
1:16-cv-05320-VEC (OTW)

v.
COACH, INC.,
Defendant.
[PROPOSED] ORDER GRANTING PRELIMINARY APPROVAL OF SETTLEMENT,
APPROVAL OF FORM NOTICE, AND SCHEDULING OF FINAL APPROVAL
HEARING

1
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Upon consideration of Plaintiffs Michele Marino, Deborah Esparza, Monica Rael, and Cera
Hinkey’s (“Plaintiffs”) Amended Unopposed Motion for Preliminary Approval of Class Action
Settlement, Preliminary Certification of Settlement Class, and Approval of Notice Plan, the motion
hearing before this Court, and the entire record herein, the Court grants preliminary approval of
the Settlement contained in the Parties’ Settlement Agreement (“Settlement Agreement”), upon
the terms and conditions set forth in this Order. Capitalized terms and phrases in this Order shall
have the same meaning ascribed to them in the Settlement Agreement. The Court makes the
following findings:
FINDINGS OF FACT
1.

Plaintiffs bring this Amended Unopposed Motion for Preliminary Approval of

Class Action Settlement, Preliminary Certification of Settlement Class, and Approval of Notice
Plan before the Court, with the consent of Defendant Coach, Inc. (now known as Tapestry, Inc.)
(“Defendant”).
2.

Plaintiffs filed their Amended Complaint against Defendant on September 18, 2017

(the “Action”) in the United States District Court for the Southern District of New York alleging
Defendant’s use of the phrase “Manufacturer’s Suggested Retail Price” (“MFSRP” or “MSRP”)
to describe the price of its outlet goods created the false impression that its outlet store merchandise
was once sold in Defendant’s full-line retail stores and was of the same quality and workmanship
as merchandise sold in Defendant’s full-line retail stores.
3.

The Parties conducted an extensive and thorough examination, investigation, and

evaluation of the relevant law, facts, and allegations to assess the merits of the potential claims to
determine the strength of both defenses and liability sought in the Action.

2
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4.

The Parties engaged in motion practice and informal discovery, where Defendant

provided Plaintiffs with extensive information and documents, including sales, pricing, profit-andloss information.
5.

In addition, Class Counsel evaluated the various state consumer protection laws, as

well as the legal landscape, to determine the strength of the claims, the likelihood of success, and
the parameters within which courts have assessed settlements similar to the proposed Settlement.
6.

The Parties entered into a Settlement Agreement pursuant to which they agreed to

settle the Action, subject to the approval and determination by the Court as to the fairness,
reasonableness, and adequacy of the Settlement, which, if approved, will result in dismissal of the
Action with prejudice.
7.

The Court has reviewed the Settlement Agreement, including the exhibits attached

thereto and all prior proceedings herein, and having found good cause based on the record,
THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED as follows:
1.

Stay of the Action. All non-settlement-related proceedings in the Action are hereby

stayed and suspended until further order of the Court.
2.

Preliminary Class Certification for Settlement Purposes Only. Having made

the findings set forth above, the Court hereby preliminarily certifies a plaintiff class for settlement
purposes only, pursuant to Federal Rule of Civil Procedure 23(a) and (b)(3), in accordance with
the terms of the Settlement Agreement (the “Settlement Class”). The Court preliminarily finds,
based on the terms of the Settlement described in the Settlement Agreement and for settlement
purposes only, that: (a) the Settlement Class is so numerous that joinder of all members is
impracticable; (b) there are issues of law and fact that are typical and common to the Class, and
that those issues predominate over individual questions; (c) a class action on behalf of the certified

3

Case 1:16-cv-01122-VEC Document 134-13 Filed 07/21/20 Page 4 of 14

Class is superior to other available means of adjudicating this dispute; and (d) as set forth below,
Plaintiffs and Class Counsel are adequate representatives of the Class. If the Court does not grant
final approval of the Settlement set forth in the Settlement Agreement, or if the Settlement set forth
in the Settlement Agreement is terminated in accordance with its terms, then the Settlement
Agreement, and the certification of the Settlement Class provided for herein, will be vacated and
the Action shall proceed as though the Settlement Class had never been certified, without prejudice
to any party’s position on the issue of class certification or any other issue. Defendant retains all
rights to assert that the Action may not be certified as a class action, other than for purposes of this
Settlement.
3.

Class Definition. “Settlement Class” or “Settlement Class Member” means all

persons who, during the Class Period, purchased one or more items from COACH’s Coachbranded outlet stores in the United States offered at a discount from a “MFSRP” and which
contained a MFSRP on the tag. Excluded from the Settlement Class are: (a) the directors, officers,
employees, and attorneys of COACH, its parents and subsidiaries, and any other entity in which
COACH has a controlling interest; (b) governmental entities; (c) the Court, the Court’s immediate
family, and the Court staff; and (d) any person that timely and properly excludes himself or herself
from the Settlement Class.
4.

Class Representatives and Class Counsel. The Court appoints Todd Carpenter of

Carlson Lynch LLP, David Cialkowski of Zimmerman Reed LLP, Jeff Ostrow of Kopelwitz
Ostrow, P.A., Andrea Gold of Tycko & Zavareei LLP, and Charles Moore of Halunen Law as
counsel for the Settlement Class. Michele Marino, Deborah Esparza, Monica Rael, and Cera
Hinkey are hereby appointed as Class Representatives.
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5.

Preliminary Settlement Approval. The Court preliminarily approves the

Settlement set forth in the Settlement Agreement as being within the range of possible approval as
fair, reasonable, and adequate, within the meaning of Rule 23 and the Class Action Fairness Act
of 2005, subject to final consideration at the Fairness Hearing provided for below. Accordingly,
the Settlement Agreement is sufficient to warrant sending notice to the Class.
6.

Jurisdiction. The Court has subject-matter jurisdiction over the Action pursuant to

28 U.S.C. §§ 1332 and 1367 and personal jurisdiction over the Parties before it. Additionally,
venue is proper in this District pursuant to 28 U.S.C. § 1391.
7.

Fairness Hearing. A Fairness Hearing shall be held on ___________ ___, at __:__

_.m. at the United States District Court for the Southern District of New York in Courtroom __ on
the __ floor, to determine, among other things: (a) whether the Action should be finally certified
as a class action for settlement purposes pursuant to Rule 23(a) and (b)(3); (b) whether the
Settlement of the Action should be finally approved as fair, reasonable, and adequate pursuant to
Rule 23(e); (c) whether the Action should be dismissed with prejudice pursuant to the terms of the
Settlement Agreement; (d) whether Settlement Class Members should be bound by the releases set
forth in the Settlement Agreement; (e) whether Settlement Class Members and related persons
should be permanently enjoined from pursuing lawsuits based on the transactions and occurrences
at issue in the Action; (f) whether the application of Class Counsel for an award of Attorneys’ Fees
and Expenses should be approved pursuant to Rule 23(h); and (g) whether the application of the
named Plaintiffs for an Incentive Award should be approved. The submissions of the Parties in
support of the Settlement, including Plaintiffs’ Counsel’s application for Attorneys’ Fees and
Expenses and Incentive Awards, shall be filed with the Court no later than forty-four (44) days
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prior to the Fairness Hearing and may be supplemented up to seven (7) days prior to the Fairness
Hearing.
8.

Administration and Class Notice.
a.

The Court accepts the recommendations of Class Counsel and Defendant,

and hereby appoints Angeion Group to serve as Settlement Administrator in accordance with the
terms of the Settlement Agreement, and to help implement the terms of the Settlement Agreement.
b.

The proposed Class Notice, Summary Settlement Notice, the notice

methodology described in the Settlement Agreement and in the Declarations of Steven Weisbrot,
Esq. of Angeion Group, LLC (the “Weisbrot Declarations”) are hereby approved.
c.

No later than thirty (30) calendar days after the entry of the Preliminary

Approval Order, Defendant shall provide the Settlement Administrator with data on the Settlement
Class in accordance with the Settlement Agreement and the Settlement Administrator shall cause
the Notice Plan to commence as described in the Weisbrot Declarations. Specifically, the
Settlement Administrator shall establish a website that will inform Settlement Class Members of
the terms of the Settlement Agreement, their rights, dates and deadlines, and related information.
The website shall include materials agreed upon by the Parties and as further ordered by this Court.
d.

Not later than thirty (30) days after the entry of the Preliminary Approval

Order, the Settlement Administrator shall establish a toll-free telephone number that will provide
Settlement-related information to Settlement Class Members.
e.

The Settlement Administrator shall disseminate any remaining notice, as

stated in the Settlement Agreement and the Weisbrot Declaration.
f.

Not later than ten (10) calendar days before the date of the Fairness Hearing,

the Settlement Administrator shall file a declaration or affidavit with the Court that: (i) includes a
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list of those persons who have opted out or excluded themselves from the Settlement; and (ii)
attests to the proper implementation of the Notice Plan.
g.

No later than ten (10) calendar days after this Agreement is filed with the

Court, the Settlement Administrator, with assistance from the Parties as needed, shall mail or cause
the items specified in 28 U.S.C. § 1715(b) to be mailed to each State and Federal official, as
specified in 28 U.S.C. § 1715(a).
9.

Findings Concerning Notice. The Court finds that the form, content, and method

of giving notice to the Class as described in paragraph 8 of this Order: (a) will constitute the best
practicable notice; (b) are reasonably calculated, under the circumstances, to apprise the Settlement
Class Members of the pendency of the Action, the terms of the proposed Settlement, and their
rights under the proposed Settlement, including but not limited to their rights to object to or exclude
themselves from the proposed Settlement and other rights under the terms of the Settlement
Agreement; (c) are reasonable and constitute due, adequate, and sufficient notice to all Settlement
Class Members and other persons entitled to receive notice; and (d) meet all applicable
requirements of law, including but not limited to 28 U.S.C. § 1715, Rule 23(c) and (e), and the
Due Process Clause(s) of the United States Constitution. The Court further finds that all of the
notices are written in plain language, are readily understandable by Settlement Class Members,
and are materially consistent with the Federal Judicial Center’s illustrative class action notices.
10.

Exclusion from Settlement Class. Any Settlement Class Member who wishes to

be excluded from the Class may elect to opt out of the Settlement under this Agreement. Settlement
Class Members who opt out of the Settlement will not release their claims for damages that accrued
during the Class Period. Settlement Class Members wishing to opt out of the Settlement must send
to the Class Action Settlement Administrator by U.S. Mail a personally signed letter including
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their name and address and providing a clear statement communicating that they elect to be
excluded from the Settlement Class. Any request for exclusion must be postmarked on or before
the Opt-Out Date specified in this Preliminary Approval Order. Any potential Settlement Class
Member who does not file a timely written request for exclusion shall be bound by all subsequent
proceedings, orders, and judgments, including, but not limited to, the release in the Settlement
Agreement, even if he or she has litigation pending or subsequently initiates litigation against
Defendant or other Released Persons (as defined in the Settlement Agreement) relating to the
claims and transactions released in this Action.
11.

Objections and Appearances. Any Settlement Class Member who intends to

object to the fairness of the Settlement must do so in writing no later than the Objection Date. Any
objection must be in writing, signed by the Settlement Class Member (and his or her attorney, if
individually represented), and filed with the Court, with a copy delivered to Class Counsel and
Defendant’s Counsel at the addresses set forth in the Class Notice, no later than the Objection
Date. The written objection must include: (a) a heading which refers to the Action; (b) information
sufficient to identify and contact the objecting Settlement Class Member (or his or her individually
hired attorney, if any); (c) a clear and concise statement of the Settlement Class Member’s
objection; the date(s), time(s) and location(s) that the objector has purchased Merchandise; (d) the
facts supporting the objection; (e) a specific statement of the legal grounds on which the objection
is based, including whether it applies only to the objector, to a specific subset of the class, or to
the entire class; (f) the number of times in which the objector or his or her counsel has objected to
a class action settlement within the five years preceding the date that the objector files the
objection, the caption of each case in which the objector or his or her counsel has made such
objection and a copy of any orders related to or ruling upon the objector’s prior such objections
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that were issued by the trial and appellate courts in each listed case, the identity of any former or
current counsel who may be entitled to compensation for any reason related to the objection to the
Agreement or fee application; (g) the number of times in which the objector’s counsel or counsel’s
law firm have objected to a class action settlement within the five (5) years preceding the date that
the objector files the objection, the caption of each case in which the counsel or the firm has made
such objection and a copy of any orders related to or ruling upon counsel’s or the firm’s prior such
objections that were issued by the trial and appellate courts in each listed case; (h) any and all
agreements that relate to the objection or the process of objecting – whether written or verbal –
between objector or objector’s counsel and any other person or entity; a list of all persons who will
be called to testify at the Final Approval Hearing in support of the objection; (i) a statement
confirming whether the objector intends to personally appear and/or testify at the Final Approval
Hearing; and (j) documents sufficient to establish the basis for the objector’s standing as a
Settlement Class Member, such as: (i) a declaration signed by the objector under penalty of perjury,
with language similar to that included in the Claim Form attached as Exhibit A to the Settlement
Agreement, that the Settlement Class Member purchased Merchandise offered at a discount from
a regular or original price during the Class Period; or (ii) receipt(s) reflecting such purchase(s).
Any Settlement Class Member who files and serves a written objection, as described in the
preceding Section, may appear at the Final Approval Hearing, either in person or through counsel
hired at the Settlement Class Member’s expense, to object to any aspect of the fairness,
reasonableness, or adequacy of this Agreement, including Attorneys’ Fees and Expenses and
Incentive Awards. Settlement Class Members or their attorneys who intend to make an appearance
at the Final Approval Hearing must serve a notice of intention to appear on the Class Counsel
identified in the Class Notice, and to Defendant’s Counsel, and file the notice of appearance with
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the Court, no later than fifteen (15) days before the Final Approval Hearing, or as the Court may
otherwise direct.
Any Settlement Class Member who fails to comply with Section VI.6.2 of the Settlement
Agreement shall waive and forfeit any and all rights he or she may have to appear separately and
to object, and shall be bound by all the terms of this Agreement and by all proceedings, orders and
judgments in the Action, including, but not limited to, the Released Claims and the releases in
Section VII of the Agreement.
Class Counsel shall have the right, and Defendant shall reserve its right, to respond to any
objection no later than seven (7) days before the Final Approval Hearing. The Party so responding
shall file a copy of the response with the Court, and shall serve a copy, by regular mail, hand or
overnight delivery, to the objecting Settlement Class Member or to the individually hired attorney
for the objecting Settlement Class Member, to Class Counsel, and to Defendant’s Counsel.
12.

Disclosures.

The Settlement Administrator, Defendant’s Counsel, and Class

Counsel shall promptly furnish to each other copies of all objections or written requests for
exclusion that might come into their possession.
13.

Termination of Settlement. This Order shall become null and void and shall not

prejudice the rights of the Parties, all of whom shall be restored to their respective positions
existing immediately before this Court entered this Order, if: (a) the Settlement is not finally
approved by the Court or does not become final, pursuant to the terms of the Settlement
Agreement; (b) the Settlement is terminated in accordance with the Settlement Agreement; or (c)
the Settlement does not become effective as required by the terms of the Settlement Agreement
for any other reason. In such event, the Settlement and Settlement Agreement shall become null
and void and be of no further force and effect, and neither the Settlement Agreement nor the
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Court’s orders, including this Order, relating to the Settlement shall be used or referred to for any
purpose.
14.

Nationwide Stay and Preliminary Injunction.

Effective immediately, any

actions or proceedings pending in any state or federal court in the United States involving the
labeling or marketing of Defendant’s Merchandise, except any matters necessary to implement,
advance, or further approval of the Settlement Agreement or settlement process, are stayed pending
the final Fairness Hearing and the issuance of a final order and judgment in this Action.
In addition, pending the final Fairness Hearing and the issuance of a final order and
judgment in this Action, all members of the Settlement Class and their legally authorized
representatives are hereby preliminarily enjoined from demanding, threatening, filing,
commencing, prosecuting, maintaining, intervening in, participating in (as class members or
otherwise), or receiving any benefits from any other lawsuit, arbitration, or administrative,
regulatory, or other proceeding or order in any jurisdiction in the United States (defined to
including both states and territories of the United States) arising out of or relating to the
Merchandise or the facts and circumstances at issue in the Action.
Also, pending the final Fairness Hearing and issuance of a final order and judgment in this
Action, all members of the Settlement Class and their legally authorized representatives are hereby
preliminarily enjoined from demanding, threatening, filing, commencing, prosecuting, or
maintaining any other lawsuit on behalf of members of the Settlement Class, if such other action
is based on or relates to Defendant’s Merchandise.
Under the All Writs Act, the Court finds that issuance of this nationwide stay and injunction
is necessary and appropriate in aid of the Court’s jurisdiction over this Action. The Court finds
no bond is necessary for issuance of this injunction.
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15.

Effect of Settlement Agreement and Order. Plaintiffs’ Counsel, on behalf of the

Settlement Class, and Defendant entered into the Agreement solely for the purpose of
compromising and settling disputed claims. This Order shall be of no force or effect if the
Settlement does not become final and shall not be construed or used as an admission, concession,
or declaration by or against Defendant of any fault, wrongdoing, breach, or liability. The
Settlement Agreement, the documents relating to the Settlement Agreement, and this Order are
not, and should not in any event be (a) construed, deemed, offered, or received as evidence of a
presumption, concession, or admission on the part of Plaintiffs, Defendant, any member of the
Settlement Class or any other person; or (b) offered or received as evidence of a presumption,
concession, or admission by any person of any fault, wrongdoing, breach, or liability, or that the
claims in the Action lack merit or that the relief requested is inappropriate, improper, or
unavailable for any purpose in any judicial or administrative proceeding, whether in law or in
equity.
16.

Retaining Jurisdiction. This Court shall maintain continuing jurisdiction over

these settlement proceedings to assure the effectuation thereof for the benefit of the Class. If the
Settlement receives final approval, this Court shall retain jurisdiction over any action to enforce
the release provisions in the Settlement Agreement.
17.

Continuance of Hearing. The Court reserves the right to adjourn or continue the

Fairness Hearing without further written notice.
The Court sets the following schedule for the Fairness Hearing and the actions which must
precede it:
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a.

Plaintiffs shall file their Motion for Final Approval of the Settlement by no
later than [44 days before the Fairness Hearing]
.

b.

Plaintiffs shall file their Motion for Attorneys’ Fees, Costs, and Expenses,
and Motion for Incentive Award by no later than [44 days before the
Fairness Hearing]

c.

.

Settlement Class Members must file any objections to the Settlement and
the Motion for Attorneys’ Fees, Costs, and Expenses, and the Motion for
Incentive Award by no later than [30 days before the Fairness Hearing]
.

d.

Settlement Class Members must exclude themselves, or opt-out, from the
Settlement by no later than [30 days before the Fairness Hearing]
.

e.

Settlement Class Members who intend to appear at the Final Fairness
Hearing must file a Notice of Intention to Appear at the Final Fairness
Hearing by no later than [15 days before the Fairness Hearing]
.

f.

The Settlement Administrator shall file a declaration or affidavit with the
Court that confirms the implementation of the Notice Plan pursuant to the
Preliminary Approval Order [10 days before the Fairness Hearing]
.
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g.

Class Counsel and Defendant’s Counsel shall have the right to respond to
any objection no later than [7 days before the Fairness Hearing]
.

h.

The Fairness Hearing will take place on _____________, at __:__ _.m. at
the United States District Court for the Southern District of New York in
Courtroom __ on the __ floor.

SO ORDERED this ___ day of _________, 2020:
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