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Attorneys for Defendants 
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

 

STATE OF HAWAII 

 

BECKY ZALOUDEK, CLYDE PELEKAI 

JR., JEANA PELEKAI, CHERLYN JENSEN, 

BARBARA JACKSON, and MICHAEL 

JACKSON, Individually and in their 

Representative Capacities, on Behalf of 

Themselves and all Others Similarly Situated, 

 

  Plaintiffs, 

 

 vs. 

 

HASEKO HOMES, INC., a Hawai‘i 

corporation; HASEKO CONSTRUCTION, 
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Hawai‘i corporation; DOES 1-10; DOE 

PARTNERSHIPS 1-10; DOE 

CORPORATIONS 1-10; DOE 

GOVERNMENTAL AGENCIES 1-10; and 

DOE ASSOCIATIONS 1-10; 

 

  Defendants. 

 

 

 

 

 

 

 

 

 

  

DEFENDANTS HASEKO HOMES, INC., HASEKOCONSTRUCTION, INC., HASEKO 

CONSTRUCTION KAMAKANA LLC, HASEKO DEVELOPMENT, INC.,  

HOAKALEI RESIDENTIAL, LLC, KE NOHO KAI DEVELOPMENT, LLC,  

AND HASEKO (EWA), INC.’S FIRST AMENDED ANSWER TO PLAINTIFFS’ 

MASTER AMENDED CLASS ACTION COMPLAINT, FILED ON DECEMBER 14, 2021 

 

 COME NOW Defendants HASEKO HOMES, INC., HASEKO CONSTRUCTION, 

INC., HASEKO CONSTRUCTION KAMAKANA LLC., HASEKO DEVELOPMENT, INC., 

HOAKELEI RESIDENTIAL LLC, KE NOHO KAI DEVELOPMENT, LLC, and HASEKO 

(EWA), INC. (collectively referred to herein as the “Haseko Defendants”), by and through their 

undersigned counsel, and for a first amended answer to Plaintiffs BECKY ZALOUDEK, 

CLYDE PELEKAI JR., JEANA PELEKAI, CHERLYN JENSEN, BARBARA JACKSON, and 

MICHAEL JACKSON, Individually and in their Representatives Capacities, on Behalf of 

Themselves and all Others Similarly Situated (collectively, “Plaintiffs”) Master Amended Class 

Action Complaint, filed herein on December 14, 2021 (the “Master Amended Complaint”), 

allege and aver as follows: 

FIRST DEFENSE 

1. The Master Amended Complaint fails to state a claim against Haseko Defendants 

upon which relief may be granted. 

 

 



 

3 

 

SECOND DEFENSE 

 2. The Haseko Defendants deny the allegations contained in paragraphs 24, 25, 27, 

28, 29, 30, 31, 32, 36, 46, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 61, 67, 68, 69, 70, 73, 74, 75, 76, 

77, 80, 82, 85, 86, 89, 90, 91, 94, 95, 96, 97, 98, 99, 100, 101, 102, 103, 104, 105, 107, 108, 109, 

110, 111, 112, 113, 114, and 115 of the Master Amended Complaint. 

 3. In response to the allegations contained in paragraphs 2, 3, 4, 5, 14, 16, 17, 18, 19, 

21, and 66 of the Master Amended Complaint, the Haseko Defendants are without sufficient 

knowledge or information at the present time to form a belief as to the truth or veracity of said 

allegations and therefore deny the same. 

 4. In response to the allegations contained in paragraphs 64, 71, 78, 83, 87, 92, and 

106 of the Master Amended Complaint, the Haseko Defendants repeat, reallege, and incorporate 

by reference their answers and responses to the paragraphs referenced therein as though more 

fully set forth herein. 

 5. In response to the allegations contained in paragraphs 1, 15, and 63 of the Master 

Amended Complaint, the Haseko Defendants state that these paragraphs do not require a 

response, but to the extent a response is required, Haseko Defendants deny the allegations 

contained in said paragraphs. 

 6. In response to the allegations contained in paragraph 6, Haseko Defendants state 

that alleged members of the putative class received materially different Home Builder’s Limited 

Warranties (“HBLW”) in connection with their respective sales contracts and that said HBLWs 

speak for themselves, and on that basis, deny the remaining allegations in said paragraph. 

 7. In response to the allegations contained in paragraph 7, Haseko Defendants admit 

Defendant Haseko Homes is a Hawai‘i corporation with its principal place of business located in 
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the City and County of Honolulu, State of Hawai‘i.  Defendant Haseko Homes was the prior 

manager of Defendant Hoakalei Residential before Haseko Development became the manger in 

or around 2010.  Haseko Defendants deny the remaining allegations contained in said paragraph. 

 8. In response to the allegations contained in paragraph 8, Haseko Defendants admit 

Defendant Haseko Construction is a Hawai‘i corporation with its principal place of business 

located in the City and County of Honolulu, State of Hawai‘i; was a contractor licensed in the 

State of Hawai‘i; and was the contractor for some of the homes built in Ka Makana at Hoakalei  

The Haseko Defendants deny the remaining allegations contained in said paragraph. 

 9. In response to the allegations contained in paragraph 9, Haseko Defendants admit 

Defendant Haseko Construction Kamakana was a Limited Liability Company with its principal 

place of business located in the City and County of Honolulu, State of Hawai‘i; was a contractor 

licensed in the State of Hawai‘i; and was the contractor for some of the homes built in 

Ka Makana at Hoakalei, which, upon information and belief, includes the homes of the named 

Plaintiffs, but not the entire putative Class.  The Haseko Defendants deny the remaining 

allegations contained in said paragraph. 

 10. In response to the allegations contained in paragraph 10, Haseko Defendants 

admit Defendant Haseko Development is a Hawai‘i corporation with its principal place of 

business located in the City and County of Honolulu, State of Hawai‘i.  Defendant Haseko 

Development became the manager of Defendant Hoakalei Residential in or around 2010.  

Defendant Hoakalei Residential is the original seller of the homes built in Ka Makana at 

Hoakalei.  Upon information and belief, the homes of the named Plaintiffs were all purchased 

from Defendant Hoakalei Residential after 2010.  However, upon information and belief, 
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Defendant Hoakalei Residential was not the original seller of all homes of the entire putative 

class.  The Haseko Defendants deny the remaining allegations contained in said paragraph. 

 11. In response to the allegations contained in paragraph 11, Haseko Defendants 

admit Defendant Hoakalei Residential is a Hawai‘i Limited Liability Company with its principal 

place of business located in the City and County of Honolulu, State of Hawai‘i and was the 

original seller of the homes built in Ka Makana at Hoakalei, which, upon information and belief, 

includes the homes of the named Plaintiffs, but not the entire putative Class.  The 

Haseko Defendants deny the remaining allegations contained in said paragraph. 

 12. In response to the allegations contained in paragraph 12, Haseko Defendants 

admit Defendant Ke Noho Kai is a Hawai‘i Limited Liability Company with its principal place 

of business located in the City and County of Honolulu, State of Hawai‘i.  Defendant Ke Noho 

Kai was not involved with the construction, development and/or sale of the homes identified in 

the Master Amended Complaint.  The Haseko Defendants deny the remaining allegations 

contained in said paragraph. 

 13. In response to the allegations contained in paragraph 13, Haseko Defendants 

admit Defendant Haseko (Ewa) is a Hawai‘i corporation with its principal place of business 

located in the City and County of Honolulu, State of Hawai‘i.  Defendant Haseko (Ewa) was not 

involved with the construction, development and/or sale of the homes identified in the Master 

Amended Complaint.  The Haseko Defendants deny the remaining allegations contained in said 

paragraph. 

 14. In response to the allegations contained in paragraph 20, Haseko Defendants 

admit Defendant Hoakalei Residential developed and sold homes in Ka Makana at Hoakalei, 

which is part of area 4; and Defendants Haseko Construction and Haseko Construction 
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Kamakana constructed those homes.  The Haseko Defendants deny the remaining allegations in 

said paragraph. 

 15. In response to the allegations contained in paragraph 22, Haseko Defendants 

admit it commissioned geotechnical reports; those reports speak for themselves and on that basis 

Haseko Defendants deny the remaining allegations in said paragraph. 

 16. In response to the allegations contained in paragraphs 23 and 26, 

Haseko Defendants admit some number of homes in the Ocean Pointe development were built 

with embedded anchor straps, those embedded anchor straps were not used in Plaintiffs’ homes 

and have no relation to the claims made by Plaintiffs in the Master Amended Complaint and on 

that basis Haseko Defendants deny the remaining allegations in said paragraph. 

 17. In response to the allegations contained in paragraph 33, Haseko Defendants 

admit they received a letter from counsel for Plaintiffs entitled “Notice of Claims of Construction 

Defects Under HRS Chapter 672” dated August 12, 2021, which letter speaks for itself and on 

that basis deny the remaining allegations in said paragraph. 

 18. In response to the allegations contained in paragraph 34, Haseko Defendants 

admit they received a letter from counsel for Plaintiff Becky Zaloudek, on behalf of herself and 

all others similarly situated entitled “HRS § 672E Notice of Construction Defect Claim Zaloudek 

v. Haseko Homes, et al., First Circuit Court, State of Hawaii 1CCV-21-0000993 (JMT)” dated 

October 14, 2021, which letter speaks for itself and on that basis deny the remaining allegations 

in said paragraph. 

 19. In response to the allegations contained in paragraph 35, Haseko Defendants 

admit they sent a response to the October 14, 2021 letter, that said response speaks for itself and 

on that basis deny the remaining allegations in said paragraph. 
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 20. In response to the allegations contained in paragraphs 37, 38, 39, 40, 42, 81, 60, 

88 and 93 of the Master Amended Complaint, the Haseko Defendants state that these paragraphs 

call for legal conclusions and therefore do not require a response, but to the extent a response is 

required, Haseko Defendants deny the allegations contained in said paragraphs. 

 21. In response to the allegations contained in paragraph 41, Haseko Defendants state 

that any Department of Planning and Permitting (“DPP”) records speak for themselves and on 

that basis deny the remaining allegations in said paragraph. 

 22. In response to the allegations contained in paragraph 43, Haseko Defendants 

admit Defendant Hoakalei Residential published a notice of completion for 91-1198 Waiemi 

Street, Ewa Beach, HI, 96706, on the Island of O‘ahu, City and County of Honolulu, said notice 

speaks for itself, and on that basis, deny the remaining allegations in said paragraph. 

 23. In response to the allegations contained in paragraph 44, Haseko Defendants 

admit Defendant Hoakalei Residential published a notice of completion for 91-1091 Waikapo‘o 

Street, Ewa Beach, HI 96716, on the Island of O‘ahu, City and County of Honolulu, said notice 

speaks for itself, and on that basis deny the remaining allegations in said paragraph. 

 24. In response to the allegations contained in paragraph 45, Haseko Defendants 

admit Defendant Hoakalei Residential published a notice of completion for 91-1087 Waikapo‘o 

Street, Ewa Beach, HI 96706, on the Island of O‘ahu, City and County of Honolulu said notice 

speaks for itself, and on that basis deny the remaining allegations in said paragraph. 

 25. In response to the allegations contained in paragraph 47, Haseko Defendants state 

the allegations in this paragraph call for legal conclusions, that Haseko Defendants have not 

waived any of their rights under law or equity, and that therefore no response is required to this 
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paragraph, but to the extent a response is required, deny the remaining allegations in said 

paragraph. 

 26. In response to the allegations contained in paragraph 48, Haseko Defendants 

respond that the definition of the class must be determined by Plaintiffs’ motion not an allegation 

made in their Master Amended Complaint, that therefore no response is required to this 

paragraph, but to the extent a response is required deny the remaining allegations in said 

paragraph. 

 27. In response to the allegations in paragraph 59, HRS § 672E-2 states in full “[a]ll 

claimants filing an action alleging construction defects shall comply with this chapter; provided 

that this chapter shall not apply to any actions that include claims for personal injury or death.”  

To the extent a response is required, Haseko Defendants deny the remaining allegations in said 

paragraph. 

 28. In response to the allegations contained in paragraph 62, HRS § 672E-8 states in 

full: 

If an applicable statute of limitation or repose would preclude an 

action after the notice of claim has been served but before the 

dispute is resolved under this chapter, the claimant may file an 

action against the contractor but the action shall be immediately 

stayed pending the contractor's opportunity to repair under section 

672E-4, or submission of the dispute to mediation under section 

672E-7. This section shall not be construed to revive a statutory 

period of limitations on actions that have expired prior to the date 

on which a claimant's written notice of claim is served. After the 

sending of the initial notice of claim, a claimant and a contractor, 

by written mutual agreement, may alter the procedure for the 

notice of claim under this section. 

 

To the extent a response is required, Haseko Defendants deny the remaining allegations in said 

paragraph. 



 

9 

 

 29. In response to the allegations contained in paragraph 65, Haseko Defendants 

admit Defendant Hoakalei Residential developed and sold homes in Ka Makana at Hoakalei, 

which is part of area 4; and Defendants Haseko Construction and  Haseko Construction 

Kamakana constructed those homes.  The Haseko Defendants deny the remaining allegations in 

said paragraph. 

 30. In response to the allegations contained in paragraph 72, Haseko Defendants 

admit Defendant Hoakalei Residential issued certain warranties with respect to the homes in 

Ka Makana at Hoakalei and that the warranties speak for themselves, and deny the remaining 

allegations in said paragraph. 

 31. In response to the allegations contained in paragraph 79, Haseko Defendants 

admit Defendant Hoakalei Residential sold homes in Ka Makana at Hoakalei pursuant to sale 

contracts and that the contracts speak for themselves, and deny the remaining allegations in said 

paragraph. 

 32. In response to the allegations contained in paragraph 84, Haseko Defendants 

admit Defendants Haseko Construction and Haseko Construction Kamakana built homes in 

Ka Makana at Hoakalei, said construction involved certain contracts, that said contracts speak 

for themselves, and deny the remaining allegations in said paragraph. 

 33. The Haseko Defendants deny any and all allegations in the Master Amended 

Complaint not admitted hereinabove. 

THIRD DEFENSE 

 34. Plaintiffs lack standing to bring their claims. 

FOURTH DEFENSE 

 35. Plaintiffs’ claims are barred by the economic loss doctrine. 
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FIFTH DEFENSE 

 36. Plaintiffs’ lack privity of contract to bring their claims. 

 

SIXTH DEFENSE 

 37. Plaintiffs’ claims are barred in full or in part by their own breach of contract. 

SEVENTH DEFENSE 

 38. Plaintiffs’ claims are barred in full or in part by their own breach of express 

warranties. 

EIGHTH DEFENSE 

 39. The Haseko Defendants reserve the right to assert any affirmative defense which 

may be disclosed in discovery. 

NINTH DEFENSE 

 40. Plaintiffs’ injuries and/or damages, if any, were proximately caused or contributed 

to by Plaintiffs’ own negligence, and, therefore, Plaintiffs cannot recover for said injuries and/or 

damages, if any. 

TENTH DEFENSE 

 41. The claims of Plaintiffs as alleged herein are due to the negligence, fault, breach 

of warranty, and/or strict liability of other parties over whom the Haseko Defendants have no 

control and for which Haseko Defendants bear no responsibility or liability. 

ELEVENTH DEFENSE 

 42. Plaintiffs have failed to mitigate any damages to which Plaintiffs may be, or may 

appear to be, entitled. 
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TWELFTH DEFENSE 

 43. Plaintiffs’ claims are barred by the applicable statute of limitations and/or statute 

of repose. 

THIRTEENTH DEFENSE 

 44. Plaintiffs’ claims for punitive damages violate the Haseko Defendants’ rights 

under the Constitution of the United States of America and the Constitution of the State of 

Hawai‘i against excessive fines and to due process of law. 

FOURTEENTH DEFENSE 

 45. The negligence or other wrongful acts and/or omissions of the 

Haseko Defendants, if any, were not the proximate cause of the injuries and/or damages 

Plaintiffs allegedly sustained, i.e., such negligence or other wrongful acts and/or omissions, if 

any, were not a substantial factor in bringing about the injuries and/or damages allegedly 

suffered by Plaintiffs. 

FIFTEENTH DEFENSE 

 46. The negligent acts and/or omissions of due care of others, whether or not parties 

to this lawsuit, were the proximate cause of Plaintiffs’ alleged injuries and/or damages, or were 

the intervening cause of Plaintiffs’ injuries and/or damages, and superseded, isolated, and/or 

negated any alleged prior negligence and/or other wrongful acts and/or omissions, if any, of the 

Haseko Defendants. 

SIXTEENTH DEFENSE 

 47. The Haseko Defendants are not liable for the injuries and/or damages allegedly 

suffered by Plaintiffs because the Haseko Defendants did not have actual or constructive notice 
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or knowledge of the condition(s) alleged to have existed, if said condition(s) alleged was/were 

responsible for the injuries and/or damages suffered by Plaintiffs. 

SEVENTEENTH DEFENSE 

 48. The acts or omissions of Plaintiffs and/or the acts or omissions of others not 

parties to this lawsuit which were the cause of Plaintiffs’ alleged injuries and/or damages were 

acts beyond the control of the Haseko Defendants and for which the Haseko Defendants are not 

liable. 

EIGHTEENTH DEFENSE 

 49. The Haseko Defendants did not enter into any contract and/or agreement with 

Plaintiffs which relate in any manner to the injuries allegedly sustained by the Plaintiffs, nor did 

the Haseko Defendants breach any agreement. 

NINETEENTH DEFENSE 

 50. The Haseko Defendants give notice that they intend to rely upon the defense of 

arbitration; Plaintiffs’ actions should be stayed pursuant to Hawai‘i Revised Statutes Chapter 658 

or Chapter 658A. 

TWENTIETH DEFENSE 

 51. The claims for relief in the Master Amended Complaint are barred by the defense 

of contributory and/or comparative negligence. 

TWENTY-FIRST DEFENSE 

 52. Plaintiffs’ damages were a result of their failure to properly maintain the 

premises. 

TWENTY-SECOND DEFENSE 

 53. The Haseko Defendants assert the defense of betterment. 
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TWENTY-THIRD DEFENSE 

 54. Plaintiffs’ claims are barred by HRS Chapter 672E. 

TWENTY-FOURTH DEFENSE 

 55. Plaintiffs are barred from maintaining this action against the Haseko Defendants 

for lack of legal duty. 

TWENTY-FIFTH DEFENSE 

 56. The Haseko Defendants intend to rely upon the affirmative defense of no breach 

of duty. 

TWENTY-SIXTH DEFENSE 

 57. Plaintiffs failed to comply with all of the terms and conditions of the contract 

upon which the action is based. 

TWENTY-SEVENTH DEFENSE 

 58. Plaintiffs’ claims are barred by the equitable doctrines of waiver and estoppel. 

TWENTY-EIGHTH DEFENSE 

 59. Plaintiffs’ claims are barred by waiver/contractual agreement. 

TWENTY-NINTH DEFENSE 

 60. Plaintiffs’ claims are barred in full or in part by the doctrine of election of 

remedies. 

THIRTIETH DEFENSE 

 61. Plaintiffs’ claims are barred in full or in part by Rule 9(b) of the Hawai‘i Rules of 

Civil Procedure. 
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THIRTY-FIRST DEFENSE 

 62. The Haseko Defendants intend to rely upon any matter constituting an avoidance 

or affirmative defense as set forth in Rule8(c) of the Hawai‘i Rules of Civil Procedure and intend 

to seek leave to amend their answer to allege any such matters of which Haseko Defendants may 

become aware during the course of discovery or trial of this action. 

 

 WHEREFORE, the Haseko Defendants pray as follows: 

 1. That the Master Amended Complaint against them be dismissed with prejudice 

and that they be awarded their costs of suit and reasonable attorneys’ fees. 

 2. That if it be determined that Plaintiffs, the Haseko Defendants and/or any other 

party to this action were negligent with respect to the events described in the Master Amended 

Complaint, the comparative degree of fault of each such party be determined in accordance with 

Hawai‘i Revised Statutes § 663-31, and judgment be rendered accordingly. 

 3. That the Court award such other and further relief as it deems just and equitable in 

the premises. 

 DATED:  Honolulu, Hawaii, January 14, 2022. 

 

 

      /s/ Ross T. Shinyama     

      MELVYN M. MIYAGI 

      ROSS T. SHINYAMA 

      THOMAS H. YEE 

      JOHN E. DUBIEL 

 

Attorneys for Defendants HASEKO HOMES, 

INC., HASEKO CONSTRUCTION, INC., 

HASEKO CONSTRUCTION KAMAKANA 

LLC, HASEKO DEVELOPMENT, INC., 

HOAKALEI RESIDENTIAL, LLC, KE NOHO 

KAI DEVELOPMENT, LLC and HASEKO 

(EWA), INC. 
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CERTIFICATE OF SERVICE 

 

 The undersigned hereby certifies that a true and correct copy of the foregoing document 

was duly filed and served electronically through JEFS upon the following parties as listed below. 

LAW OFFICES OF MELVIN Y. AGENA 

MELVIN Y. AGENA, ESQ. 

55 Merchant St., Suite 1850 

Honolulu, Hawaii 96813 
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LIPPSMITH LLP 

GRAHAM B. LIPPSMITH, ESQ. 

CELENE CHAN ANDREW, ESQ. 

55 Merchant Street, Suite 1850 

Honolulu, Hawaii 96813 

 

KASDAN THOMSON TURNER BOOTH LLLC 

KENNETH S. KASDAN, ESQ. 

SCOTT THOMSON, ESQ. 

SHARLA MANLEY, ESQ. 

CHRISTOPHER HIKIDA, ESQ. 

1003 Bishop Street, Suite 1180 

Honolulu, Hawaii 96813 

 

Attorneys for Plaintiffs and the Putative Class 

 

  

DATED:  Honolulu, Hawaii, January 14, 2022. 

 

 

      /s/ Ross T. Shinyama      

      MELVYN M. MIYAGI 

      ROSS T. SHINYAMA 

      THOMAS H. YEE 

      JOHN E. DUBIEL 

 

Attorneys for Defendants HASEKO HOMES, 

INC., HASEKO CONSTRUCTION, INC., 

HASEKO CONSTRUCTION KAMAKANA 

LLC, HASEKO DEVELOPMENT, INC., 

HOAKALEI RESIDENTIAL, LLC, KE NOHO 

KAI DEVELOPMENT, LLC and HASEKO 

(EWA), INC. 

 


