
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 1  

 

AMY L. SILVERSTEIN (Bar No. 154221) 
SILVERSTEIN & POMERANTZ LLP 
12 Gough St. 2nd floor 
San Francisco, California 94103 
Telephone: (415) 593-3500 
Facsimile: (415) 593-3501 
E-mail: asilverstein@sptaxlaw.com 
 
KATHLEEN V. FISHER (SBN 70838) 
ALEXANDER M. FREEMAN (SBN 237811)  
E. CHRISTIAN CALVO (Bar No. 319678) 
CALVO FISHER & JACOB LLP  
505 Montgomery Street, Suite 1056 
San Francisco, CA 94111 
Tel: (415) 374-8370 
Fax: (415) 374-8373 
E-mail: kfisher@calvofisher.com 
 
Attorneys for Plaintiffs 
BAKERSFILED MALL, LLC 
CA-CENTERSIDE II, LLC 
 

 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN FRANCISCO  

FRANCHISE TAX BOARD LIMITED 
LIABILITY CORPORATION TAX REFUND 
CASES 

 
JUDICIAL COUNCIL COORDINATION 
PROCEEDING NO. 4742 
 
DECLARATION OF KATHLEEN V. 
FISHER IN SUPPORT OF MOTION 
FOR ATTORNEYS’ FEES  
 
Date: Oct. 25, 2022 

  Time: 9:00 A.M. 
  Dept. 306 
  Judge Anne-Christine Massullo  

 
  

 

ELECTRONICALLY
F I L E D

Superior Court of California,
County of San Francisco

09/30/2022
Clerk of the Court

BY: JUDITH NUNEZ
Deputy Clerk



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 2  

 

 I, KATHLEEN V. FISHER, hereby declare as follows: 

1. I am a partner with Calvo Fisher & Jacob LLP (“CF&J”), one of the attorneys for 

Plaintiffs and the Class. I make this declaration in support of Plaintiffs’ Motion for Award of 

Attorneys’ Fees. I have personal knowledge of the matters set forth herein and could testify 

thereto under oath if called as a witness. 

2. I am admitted to practice law in California and before this Court and a member in 

good standing of the State Bar of California. I have practiced for over 46 years. I have extensive 

experience litigating complex class-action cases. Prior to joining CF&J, I was a partner at 

Morrison & Foerster for almost 30 years, including as chair of Morrison’s Global Litigation 

practice. 

3. I received my B.A. degree from the University of California at Los Angeles, cum 

laude, in 1971. I received my J.D. degree from the University of California, Davis Law School, 

Order of the Coif in 1976. I am a Member of the San Francisco Law Library Commission. 

Throughout my career, I have participated extensively in California and federal court class action 

litigation for both plaintiffs and defendants, including my work for Plaintiffs on this case. 

4. CF&J, who have represented Plaintiff Bakersfield since 2007 and Plaintiff 

Centerside since 2009 and were appointed to represent the Class in 2019, are experienced and 

qualified to evaluate the Class’s claims, the defenses asserted, the risks of trial, and the benefits 

of settlement. Collectively, CF&J has decades of experience litigating cases against public 

entities, including in class action formats. CF&J became involved in this case after we were 

contacted by Amy Silverstein of the firm of Silverstein & Pomerantz LLP.   

5. In my opinion, and in the opinion of my co-counsel at CF&J, the Proposed 

Settlement is fair, reasonable, adequate, and is in the best interest of the Class. The Settlement 

Agreement comes reasonably close to achieving the goals and objectives of the original 

Complaints, by providing an opportunity for all Class Members to self-identify as having suffered 

a constitutional injury based on FTB’s collection of the LLC Fee under former under Rev. & Tax. 

Code § 17942 (the “LLC Fee”) for the years 1994 through 2006 and by  providing a substantial 
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recovery for all such Class Members who demonstrate a constitutional injury. In fact, the 

Proposed Settlement effectively makes such Class Members whole. The alternative to the 

Proposed Settlement is a trial and an appeal by the losing party, which would substantially delay 

the recovery, if any, for the Class. Once that process was complete, even if the Class prevailed, 

FTB estimated it would take some 87,491 hours (approximately 10 years) to process all of the 

claims. The Class cannot afford to wait any longer for their recovery. Some Class Members have 

been waiting since 1994 to recover payments that were unlawfully collected by FTB. The 

Proposed Settlement provides the best means to promptly deliver recoveries to the Class 

Members that were actually injured.      

6. Andrew Thomas Sinclair of the Sinclair Law Office serves as Of Counsel in this 

case. He received his J.D. from the Martin Luther King, Jr. School of Law at the University of 

California, Davis in 1976. He has represented employees and labor unions in California since 

1976, including faculty in several University of California cases. Mr. Sinclair, along with CF&J, 

currently represents Petitioners and the class in a lawsuit against the University of California in 

the case of Moen, et al., v. Regents of University of California, Superior Court for the County of 

Alameda, Case No. RG 10530492 and successfully appealed twice to the Court of Appeals, First 

District in which both Opinions were published.  

7. Arne D. Wagner was formerly a partner of CF&J before he retired in December 

2013. He received his J.D. from the University of California, Berkeley (Boalt Hall), Order of the 

Coif, in 1979 and a Ph. D. in Statistics, University of California, Berkeley, where he was a 

National Research Council Scholar in 1974. He received his B.Sc. (with honors) from the 

University of Manitoba in 1971. Mr. Wagner was Director of Litigation worldwide for Bank of 

America, where he was responsible for directing the defense of the Bank in its entire portfolio of 

litigation, managing practice groups handling all consumer and retail cases, class actions and 

unfair practice cases, fiduciary, securities and lender liability cases. He has also served as a 

member of the Bar Association of San Francisco Judiciary Committee. Throughout his career, 

Mr. Wagner participated in numerous class action litigation cases including his work on this case. 
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8. William N. Hebert was formerly a partner of CF&J before he retired in December 

2015. He received a J.D. from the University of California, Berkeley, in 1988, and received an 

A.B. degree from Stanford University (with distinction) in 1983. He was elected President of the 

State Bar of California for the 2010-2011 term. Throughout his career, Mr. Hebert participated 

extensively in class action litigation including his work on this case. 

9. Rodney J. Jacob has been my partner at CF&J for 16 years. Mr. Jacob received 

his B.S. (1986) and J.D. (1989) from Georgetown University. He was the law clerk to Judge 

Lawrence Howard, Arizona Court of Appeals (1989-1990) and to Chief Justice Jose Dela Cruz, 

CNMI Supreme Court (1993-1995). He is admitted to practice law in California and before this 

Court, and is a member in good standing of the State Bar of California. Mr. Jacob has 32 years 

of experience. Mr. Jacob and I have worked together on complex litigation matters for over 24 

years, starting before I joined CF&J. 

10. Alexander M. Freeman is senior counsel with CF&J. He received his J.D. from 

the University of California, Berkeley, Order of the Coif, in 2004, and a B.A. from the University 

of North Carolina at Chapel Hill in 1994. After graduating from law school, Mr. Freeman served 

as a law clerk to the Honorable Dean D. Pregerson of the United States District Court for the 

Central District of California. He is admitted to practice law in California and before this Court, 

and a member in good standing of the State Bar of California. Mr. Freeman has 18 years of 

experience. He has practiced extensively in complex and class action litigation including his work 

on this case. 

11. Genevieve P. Rapadas is an associate with CF&J. She received her J.D. from the 

University of San Francisco School of Law in 2008 and is a recipient of the CALI Award for 

Excellence in Legal Research and Writing. Ms. Rapadas received her B.A., magna cum laude, in 

Political Science from the University of San Diego in 2005. She is admitted to practice law in 

California and before this Court, and a member in good standing of the State Bar of California. 

Ms. Rapadas is resident in CF&J’s Guam office and a former resident of CF&J’s San Francisco 

office. 
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12. Mathew B. Borden was a former associate with CF&J’s predecessor, Calvo & 

Clark LLP. He received his J.D. from the University of California Hastings College of the Law, 

Order of the Coif, Thurston Society, in 2000. He received his B.A. in English from the University 

of California, Berkeley. 

13. Sueng Lee was a former associate with CF&J’s predecessor, Calvo & Clark LLP. 

She received her J.D. from the University of California, Los Angeles School of Law in 2002. She 

received her B.A. from Pomona College (Claremont) in 1998. 

14. E. Christian Calvo is an associate with CF&J. He received his J.D. from the Santa 

Clara University School of Law, in 2016, and his B.A. from Stanford University in 2012. Before 

graduating from law school, Mr. Calvo served as a judicial extern for the Honorable Maria T. 

Cenzon, Superior of Guam, in 2014. He is admitted to practice law in California and before this 

Court, and a member in good standing of the State Bar of California. Mr. Calvo has over 5 years 

of experience. He has practiced extensively in complex and class action litigation including his 

work on this case.  

15. Dominique S. Palacios has been a paralegal for over 27 years and has worked with 

CF&J for 24 years. Mr. Palacios has worked under my direct supervision for the past 16 years 

and has closely worked with me and Mr. Jacob on nearly all of our cases, including our complex 

litigation matters such as this case. Because Mr. Palacios has worked at CF&J for so many years, 

he is very familiar with the firm’s practices and procedures and has extensive experience 

preparing litigation and trial materials, in both state and federal courts, including all aspects of 

electronic discovery, motions, and other court filings. Mr. Palacios is so efficient and 

knowledgeable that he reduces the amount of time that would otherwise be billed by attorneys at 

higher hourly rates. 

16. Matthew Leon Guerrero was formerly a paralegal with CF&J for over 7 years and 

worked with CF&J in other capacities for over 10 years before moving to Guam and switching 

careers in December 2021. Mr. Leon Guerrero worked under my direct supervision for the past 

7 years and worked closely with me on nearly all of our cases, including complex litigation 
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matters such as this case. 

17. A chart of CF&J’s lodestar, showing a summary of the hours worked in this case 

by each CF&J timekeeper and the hourly rates charged, is attached hereto as Exhibit 1. As 

reflected in the chart, this includes work performed up through August 31, 2022. This attachment 

was prepared under my direction and supervision. 

18. Exhibit 1 shows CF&J’s lodestar: multiplying the total hours by the rates yields a 

lodestar through August 31, 2022 of $1,696,777.50. The total hours worked by CF&J through 

August 31, 2022 is 2,517.9. In exercising my billing judgment as I regularly do in other cases, I 

removed time attributable to non-core timekeepers and wrote off or did not charge for certain 

other work performed to account for inefficiencies. In total, I have written off 81.0 hours which 

is reflected on Exhibit 1 with the final lodestar amount. 

19. The rates charged are commensurate with (or below) rates charged for attorneys 

and paralegals with similar experience in the San Francisco Bay Area. As reflected in Attachment 

1, the CF&J timekeepers are charging the following rates: 

Attorneys     Years of Experience   Rate 

Kathleen V. Fisher    46    $975 

Andrew T. Sinclair    46    $975 

Arne D. Wagner     36    $850 

William H. Hebert     27 (as of 2015)1  $800 

Rodney J. Jacob     32    $875 

Alexander M. Freeman    18    $775 

Genevieve Rapadas    14    $700 

Matthew Borden     7 (as of 2009)   $550 

Seung Lee      7 (as of 2009)   $550 

E. Christian Calvo     5    $450 

Paralegals 

Dominique S. Palacios    27    $325 
 

1 Mr. Hebert’s years of experience as listed is based on the time he stopped working on the case. 
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Matthew Leon Guerrero      7    $250 

20. Also submitted herewith as Exhibit 2 is a summary of the costs and expenses 

incurred by CF&J during the course of its representation in this class action. These costs and 

expenses include court filing fees, court reporter costs, deposition expenses and other related 

expenses. The total amount of costs/expenses incurred is $10,447.85. 

21. The requested rates are in line with rates that Class Counsel has sought and had 

approved by other courts in recent years. Attached hereto as Exhibit 3, is the Order (1) Granting 

Final Approval of Class Settlement and (2) Granting Motion for Award of Fees And Costs issued 

by the Alameda County Superior Court on April 10, 2020 in Requa v. Regents of the University 

of California, No. RG 10530492 (Smith, J.). The Court stated that, as to the rates submitted by 

CF&J, it “finds the asserted hourly rates of $225 to $975 are reasonable.” (Id. at 5:23.) Attached 

hereto as Exhibit 4 are true and correct copies of selected pages from the Fee Brief in that case 

showing the fee rates requested and approved in that case. The rates requested here are in line 

with the rates approved there and have been only increased slightly to account for inflation and 

the roles assumed by the attorneys. 

22. CF&J initially appeared in the case when Plaintiff Bakersfield Mall, LLC filed its 

Complaint on April 25, 2007. CF&J became involved so that there would be a California firm 

with class action and complex litigation expertise. CF&J’s participation in the litigation was 

initially overseen by my former partner, Arne Wagner, and then William Hebert, but I have taken 

on that role since Mr. Hebert’s retirement in December 2015. 

23. The work performed in the case is described in detail in the declaration of Amy  

Silverstein, filed herewith (“Silverstein Declaration”), which I have reviewed. Based on my 

litigation experience over the last 46 years, I can say that the issues presented in this case were 

unusually complex and demanding. The work that was required to bring this case to the favorable 

outcome reflected in the Settlement Agreement is set forth in the concurrently filed Silverstein 

Declaration. As shown in the Silverstein Declaration, over the last year and a half, addressing the 

issues in the case was particularly labor intensive, and involved tasks that fell into several 
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overlapping categories of work. During this period, CF&J participated in the work described in 

the Silverstein Declaration, along with co-counsel, with particular emphasis on the mediation, 

settlement structure, and trial preparation work. All of CF&J’s work is reflected in 

contemporaneous billing records (as well as timekeeper spreadsheets), which CF&J will 

promptly provide for the Court’s in camera review should the Court request. Had CF&J not spent 

these hours on this case, it could have spent the time on work that would have been 100% paid 

promptly by other clients. 

 I declare under penalty of perjury under the laws of the State of California that the foregoing 

is true and correct. 

Executed this 30th day of September, 2022 at Oakland, California. 

 
       /s/Kathleen V. Fisher    
             Kathleen V. Fisher 



 

 

 

 

 

EXHIBIT 1  



Attorney
Years of 

Experience
 Hourly 

Rate Hours Amount
Write-Off 
(Hours)

Write-Off 
(Amount)

 Adjusted 
Hours 

 Lodestar 
Amount 

Kathleen V. Fisher (Partner - 1976) 46 975.00$ 237.7        231,757.50$        0.0 -$  237.7          231,757.50$        
Andrew Thomas Sinclair (Of Counsel - 1976) 46 975.00$ 48.9          47,677.50$          0.0 -$  48.9            47,677.50$          
Arne D. Wagner (Former Partner - 1977-2013) 36 850.00$ 99.1          84,235.00$          0.0 -$  99.1            84,235.00$          
William N. Hebert (Former Partner - 1988) 27 800.00$ 138.5        110,800.00$        0.0 -$  138.5          110,800.00$        
Rodney J. Jacob (Partner - 1990) 32 875.00$ 65.0          56,875.00$          0.0 -$  65.0            56,875.00$          
Alexander M. Freeman (Senior Counsel - 2004) 18 775.00$ 1,078.5     835,837.50$        0.0 -$  1,078.5       835,837.50$        
Matthew B. Borden (Former Associate - 2001 ) 7 550.00$ 56.6          31,130.00$          0.0 -$  56.6            31,130.00$          
Kevin O. Moon (Former Associate - 2006) 7 550.00$ 14.3          7,865.00$            -14.3 (7,865.00)$      - -$  
Seung Lee (Former Associate - 2002) 7 550.00$ 31.8          17,490.00$          0.0 -$  31.8            17,490.00$          
Genevieve P. Rapadas (Associate 2008) 14 700.00$ 1.9            1,330.00$            -1.9 (1,330.00)$      - -$  
E. Christian Calvo (Associate - 2018) 5 475.00$ 281.0        133,475.00$        0.0 -$  281.0          133,475.00$        

2,053.3     1,558,472.50$     (16.2) (9,195.00)$      2,037.1       1,549,277.50$     

Non-Attorney
Years of 

Experience
 Hourly 

Rate Hours Amount
Write-Off 
(Hours)

Write-Off 
(Amount)

 Adjusted 
Hours 

 Lodestar 
Amount 

Dominique S. Palacios (Paralegal) 27 325.00$ 393.2        127,790.00$        0.0 -$  393.2          127,790.00$        
Matthew Leon Guerrero (Paralegal) 7 225.00$ 87.6          19,710.00$          0.0 -$  87.6            19,710.00$          
Stephanie K. Wilson (Former Case Assistant) 4 125.00$ 18.2          2,275.00$            -18.2 (2,275.00)$      0.0              0.00$  
Laurel A. Thornton (Former Case Assistant) 4 125.00$ 5.8            725.00$               -5.8 (725.00)$         - -$  
Tania B. Shiroma (Former Case Assistant) 3 75.00$   5.0            375.00$               -5.0 (375.00)$         - -$  
Kolby Aliphios (Former Case Assistant) 2 50.00$   2.5            125.00$               -2.5 (125.00)$         - -$  
Cheryl R. Untalan (Former Case Assistant) 5 75.00$   33.3          2,497.50$            -33.3 (2,497.50)$      - -$  

545.6        153,497.50$        (64.8) (5,997.50)$      480.8          147,500.00$        

TOTAL 2,598.9     1,711,970.00$     (81.0) (15,192.50)$    2,517.9       1,696,777.50$     

Calvo Fisher & Jacob LLP



 

 

 

 

 

EXHIBIT 2  



Total $10,447.85
Date Amount

8/20/2019 $60.00
9/1/2020 $3,459.60 Veritext Inv#AF0591B-AB-Certified Cop w/ Exhibits for Carol Jacobs, Jack Kanter taken on 8/27/2021

11/5/2020 $2,750.00
8/8/2021 $20.00
9/1/2021 $655.60

9/29/2021 $582.00
10/13/2021 $664.00
12/31/2021 $1,180.15

3/29/2022 $554.00
6/26/2022 $67.90
6/26/2022 $454.60

Aptus Court Reporting - Certified Copy of Transcript of Brian Pederson
Veritext Inv#5678525- Attendance Hearing - 3/17/2022
File & Serve Express- Inv#497001-Joint stipulation filing on 4/25/22
File & Serve - Inv#202203064977001- Filings in March 2022

Wire to Silverstein & Pomerantz for Plaintiff's Share of Class Notice Costs
File & Serve- 8/18/2021-Joint Stipulation regarding discovery
Veritext - Inv#AF0591A-AB- Certified Copy of transcript of Alex Rubenstein, Marikay Klank
Hines Reporters - Certified Copy of Transcript of Brian Pedersen
Veritext Inv#5321875- Original Transcript for Hearing on 9/21/2021

Calvo Fisher & Jacob LLP
Costs / Expenses

Description
File and Serve Express- Inv#2019080649770001- Filing/Renewed Notice of Joint Motion
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF ALAMEDA 

ENDELL G. MOEN, et al, 

Plaintiffs/Petitioners, 

v. 

No. RGl0-530491\_~ 

ORDER(!) GRANTING FINAL 
AP PROV AL OF CLASS SETTLMENT AND 
(2) GRANTING MOTION FOR AW ARD OF 
FEES AND COSTS. 
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ALIFORNIA, et al, 

Defendants/Respondents. 

Date: 4/10120 
Time: 10:00 a.m. 
Dept.: 21 

The motion of Petitioners for final approval of class action settlement and the motion of 

Petitioners for award of attorneys' fees and costs came on for hearing on 4110120, in Department 

21 of this Court, the Honorable Winifred Y. Smith presiding. Counsel appeared on behalf of 

Petitioners and on behalf of Respondent. After consideration of the points and authorities and 

the evidence, as well as the oral argument of counsel, IT IS ORDERED: The motion of 

Petitioners for final approval of class action settlement is GRANTED. The motion of Petitioners 

for award of attorneys' fees and costs is GRANTED. 

Ill 

Ill 



BACKGROUND 

2 The complaint alleges claims regarding an alleged contractual right to health care benefits 

3 during retirement. There are approximately 9,080 members of the class. 

4 On 8/11/10 Petitioners filed the case. On 12/21/10, the court sustained the demurrer to 

5 the complaint with leave to amend. On 5/26/11, the coutt sustained the demurrer to the First 

6 Amended Petition without leave to amend. On 12/31/12, the Court of Appeal reversed. (Requa 

1 v. Regents of University of California (2012) 213 Cal.App.4th 213.) 

s The case returned to the trial court. On 2/21/14, Petitioners filed a motion for class 

9 certification, and on 10/30/14 the trial court granted class certification. On 4/3/15, the court set 

10 a Phase I trial for 9/11/15. Following a bench trial on a written record, on 12/7/15, the cou1t filed 

11 its statement of decision on the Phase I trial. 

12 On 2/22/17, the court ordered The Regents to produce information on the identity of the 

13 members of the class. On 10/27/17, the court denied the motion of Petitioners for summary 

14 adjudication of the first cause of action. On 11/21/17, the court granted the motion of The 

15 Regents to dece1tify the class. On 11/27/17, the court denied the motion of The Regents for 

16 summary adjudication of the first cause of action. On 8/1/18, the Court of Appeal reversed the 

11 order decertifying the class. (Moen v. Regents of the University of California (2018) 25 

1s Cal.App.5th 845.) 

19 The case returned to the trial court. On 10/19/18, the court denied the motion of the class 

20 for trial preference under CCP 3 6. On 10/23/18, the court set trial for 2/11119. On 1 /8/19, the 

21 court entered an order on subclasses. On 1/16119, the court set trial for 5/6/19. In April 2019, 

22 the parties filed motions in limine. On 5/13/19, the parties submitted a stipulation to continue the 

23 trial so they could continue pursuing resolution through mediation. 

24 /// 

25 /// 

26 

2 



MOTION FOR FINAL APPROVAL OF CLASS SETTLEMENT 

2 The motion of Petitioners for final approval of class action settlement is GRANTED. 

3 (CRC 3.769.) 

4 The case preliminarily settled for a total of $84,500,000 for the class and an additional up 

5 to $12,000,000 in fees and costs for counsel, for a potential total of$96,500,000. There will be 

6 no service awards for the named class representative. $500,000 is allocated to settlement 

1 administration costs. 

s The settlement was mediated with the assistance of Judge Maria Elena-James (Ret). The 

9 cou1i gives "considerable weight to the competency and integrity of counsel and the involvement 

10 of a neutral mediator in [concluding] that [the] settlement agreement represents an arm's length 

11 transaction entered without self-dealing or other potential misconduct." (Kullar v. Foot Locker 

12 Retail, Inc. (2008) I 68 Cal.App.4th 116, 129.) (See also In re Sutter Health Uninsured Pricing 

13 Cases (2009) 171 Cal.App.4th 495, 504.) 

14 The proposed class notice form and procedure was adequate. Class members made 

15 approximately 1,500 telephone calls to the claims administrator. (Deady Dec. para 16.) 

16 Approximately 90 persons contacted class counsel. (Sinclair Dec. No. 2, para 80.) This reflects 

11 the interest and active participation of the absent members of the class. 

18 There are no objections. (Deady Dec. para 20.) Following class certification, notice was 

19 sent on or about 1/21115 and 150 persons opted out. (Sinclair Dec., para 28.) Supplemental 

20 notice was sent on or about 8/4117 and approximately 50 persons opted-out. (Sinclair Dec., para 

21 46.) The time for opting out has passed. (Notice of Settlement section 7.) 

22 The proposed class is appropriate for class certification. 

23 The motion makes an adequate analysis required by Kullar v. Foot Locker Retail, Inc. 

24 (2008) 168 Cal.App.4th 116. 

25 

26 

3 



2 

3 

4 

5 

6 

7 

8 

9 

IO 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The scope of the release is appropriately limited to the claims arising out of the claims in 

the Petition. (Agt, page 8.) The release of claims by the class is limited by the "factual predicate 

rule." (Hesse v. Sprint Corp. (91
h Cir. 20l0) 598 F.3d 581, 590.) 

The Settlement does not anticipate any unclaimed funds and states that in the year 2040 

all funds will be distributed. (Settlement Agt, page 19, para 14.) The comi usually requires the 

identification of a beneficiary for unclaimed funds and a declaration regarding any relationship 

with that beneficiary. (CCP 382.4, 384.) On the peculiar facts of this case where the funds will 

not be distributed for 20 years, the court retains jurisdiction to address the disposition of any 

residual funds. (CCP 664.6.) 

MOTION FOR APPROVAL OF ATTORNEYS' FEES AND COSTS 

The Court approves attorneys' fees and litigation costs in the total amount of $12,000,000, 

which is 12.4% of the aggregate settlement, fees, and costs total of$96,500,000. 

On the issue of attorney's fees, "Because absent class members are not directly involved 

in the proceedings, oversight to ensure settlements are fair and untainted by conflict is the 

responsibility of both the class representati.ve and the court. " (Mark v. Spencer (2008) 166 

Cal.App.41h 219, 227.) 

"In any class action there is always the temptation for the attorney for the class to 

recommend settlement on terms less favorable to his clients because a large fee is part of the 

bargain .... [T]horough judicial review of fee applications is required in all class action 

settlements and the fairness of the fees must be assessed independently of determining the 

fairness of the substantive settlement terms.' ... " 'The evil feared in some settlements-

unscrupulous attorneys negotiating large attorney's fees at the expense of an inadequate 

settlement for the client-can best be met by a careful ... judge, sensitive to the problem, properly 
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evaluating the adequacy of the settlement for the class and determining and setting a reasonable 

2 attorney's fee .... ' " (Consumer Privacy Cases (2009) 175 Cal.App.41h 545, 555-556.) 

3 When using the percentage of recovery approach, the court's benchmark for fees is 30% 

4 of a total fund. (Laffitte v. Robert Half Internat. Inc. (2016) I Cal.5th 480, 495; Schulz v. 

5 Jeppesen Sanderson, Inc. (2018) 27 Cal.App.5th 1167, 1175; Consumer Privacy Cases (2009) 

6 175 Cal.App.4th 545, 557 fn 13; Chavez v. Netflix, Inc. (2008) 162 Cal.App.4th 43, 66 fn 11.) 

7 With a settlement value of $96,500,000, this case qualifies as a megafund case. The 

s percentage of recovery decreases for megafund cases. (Laffitte v. Robert Half Internat. Inc. 

9 (2016) I Cal.5th 480, 495-496; In re Bluetooth Headset Products Liability Litigation (91h Cir., 

IO 2011) 654 F.3d 935, 942-943; In re Transpacific Passenger Air Transportation Antitrust 

11 Litigation (N.D. Cal., 2019) 2019 WL 6327363 at *4.) Considering the case law and data 

12 summarized in Transpacific Passenger Air Transportation Antitrust Litigation, the court would 

13 be inclined to a fee award of 15%-20% of the total recovery. Using the percentage of recovery 

14 approach, the court's benchmark would result in an award of$14,475,000- $19,300,000. 

15 When cross-checking with the lodestar/multiplier, the court will evaluate the lodestar 

16 based on reasonable fees that would have been charged at hourly rates and then apply a 

17 multiplier. The multiplier includes contingent fee risk and other factors. 

18 The court finds the asserted 9,495 hours from 3/2009-8/2018 is reasonable for the filing 

19 of the case, the two demurrers, the many motions, the initial trip to the Court of Appeal, the 

20 Phase I bench trial, and the second trip to the Court of Appeal. The comi is not persuaded that 

21 7,323 hours from 8/2018 to 1/2020 for mediation, trial preparation, and settlement was 

22 reasonable. (Fees Brief at 3 and supporting evidence.) 

23 The court finds the asserted hourly rates of $225 to $975 are reasonable. (Fees Brief at 9 

24 and supporting evidence.) On the facts of this case and considering the already considerable 

25 experience of the higher billing counsel when the case started, the court accepts the current 

26 hourly rates as reasonable for the entire case rather than looking at reasonable contemporaneous 
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rates when the work was performed with an increase for inflation. (Robles v. Employment 

2 Development Dept. (2019) 38 Cal.App.5th 191, 205.) 

3 Reducing asserted lodestar of $12, 14 7,505 .50 by 15% to account for the court's concerns 

4 regarding the asserted 7,323 hours from 8/2018 to 112020 results in a lodestar of $10,325,379. 

5 The court considers a multiplier. The court would apply a multiplier of 1.5 for risk. The 

6 contingent risk multiplier is higher than the court's usual 1.2-1.3 because counsel had three 

7 relevant decision points for assessing risk - the filing of the case, the filing of the first appeal, and 

s the filing of the second appeal. Counsel continued despite the risk at each stage. (Ketchum v. 

9 Moses (2001) 24 Cal. 4th 1122, 1132, 1138; Greene v. Dillingham Constr. NA. (2002) 101 Cal. 

JO App. 4th 418, 428-429.) 

11 The risk was not diminished by a fee shifting statute because there was no fee shifting 

12 statute. Counsel's potential fees were limited by and coupled to the monetary recovery. 

13 (Compare Harman v. City and County of San Francisco (2007) 158 Cal.App.4th 407, 419 ["The 

14 law does not mandate ... that attorney fees bear a percentage relationship to the ultimate recovery 

15 of damages in a civil rights case"].) 

16 The court does not apply a multiplier based on skill of counsel, time commitment, and 

17 preclusion of other employment because those are reflected in the baseline lodestar. The Court is 

18 aware of the danger of"double counting." (Ketchum v. Moses (2001) 24 Cal. 4th 1122, 1138-

19 1139.) 

20 The lodestar/multiplier results in fees of$15,488,068 ($10,325,379 x 1.5). 

21 The comi awards total fees and costs of$12,000,000 because that is the agreed maximum 

22 in the Settlement Agreement, Section XII.A. This amount is below both the suggested 

23 percentage of recovery fees of $14,4 75,000 - $19,300,000 and the suggested lodestar/multiplier 

24 fees of$15,488,068. Given that defendants tend to be concerned only with the aggregate cost of 

25 settlement and not the allocation between class and counsel, this reflects counsel putting the 

26 interests of their clients above their own interests in fees. 
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Petitioners do not seek a separate award of litigation costs. 

2 Petitioners do not seek a service/incentive award for the named Petitioners. (Compare 

3 Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.) 

4 The comi has a practice of ordering that 10% of any fee award to be kept in the 

5 administrator's trust fund until the completion of the distribution process and Court approval of a 

6 final accounting. This encourages counsel to be attentive in the event any of their clients have 

7 complications in the claims process and ensures that the members of the class are paid in full 

s before counsel are paid in full. 

9 On the peculiar facts of this case where the funds will not be distributed for 20 years, the 

IO court will ORDER that $500,000 of the fee award be kept in the administrator's trust fund until at 

I I least one year after the final approval of the settlement. (Settlement Agreement para 15.) This 

I2 will encourage counsel to be attentive in the event any of their clients have complications with 

I3 the initial $1,000 payment or if the settlement administrator or the members of the class have 

I4 questions or concerns as the settlement administrator sets up the mechanism for distributing the 

15 settlement funds over the following 20 years. If the system is running smoothly after one year, 

16 then the court will be inclined to release the hold-back of attorney fees. 

I7 The court will sign the proposed "Final Approval Order and Judgment." The court 

IS retains jurisdiction over the implementation of the settlement. (Settlement Agreement para 30; 

19 CCP 664.5; CRC 3.769(h).) 

20 

21 Dated: April /0, 2020 .ff~J~~__) w·~fred v. ith 
Judge of the Superior Court 22 

23 

24 

25 

26 
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efforts were successful, and Archer was able to mail notices to virtually all members of the class on 

January 21, 2020. (/d. {§[ 76-77.) Questions by class members that Archer could not answer have been 

referred to counsel, which has been productive but time-consuming. (/d. 78.) 

WI. THE ATTORNEYS’ FEES REQUESTED BY PETITIONERS ARE REASONABLE 

The Settlement Agreement provides that the Regents will pay up to $12,000,000, in attorneys’ 

fees within 90 days of the Effective Date of the settlement; or alternatively will pay $5,000,000 within 90 

days, $5,000,000 one year thereafter, and $2,000,000 two years thereafter. (Settlement Agreement 

§ XILC; Sinclair Decl. { 96.) If the Regents pay over time, as expected, the present value of the fee 

award will be approximately $11,510,175. (/d.) The resolution of the attorney fee issue is the result of 

the parties’ acceptance of Judge James’s mediator proposal on September 25, 2019, well after the 

substantive terms of the settlement were agreed upon and while the parties awaited the Regents’ 

resolution of its issues with DOE. (/d.; see also Sinclair Decl. 12/11/19 J 33.) 

A. Counsel’s Requested Fees Are Reasonable under the Lodestar Method 

The $12,000,000 fee provided by the Settlement Agreement is fully justified by California 

standards. The settlement amount before attorneys’ fees totals $84,500,000. Including fees, the total 

dollar value of the settlement is $96,500,000. (See Order, Mot. for Prelim. Approval of Class Settlement 

Granted (12/20/19), p. 3.) Under California law, this constitutes a “constructive common fund”: the total 

amount of a settlement where the merits and the fees are negotiated separately, comprising a common 

fund for purposes of determining whether the fee amount is reasonable. Lealao v. Beneficial Cal., Inc., 

82 Cal.App.4th 19, 28 (2000). (See also Declaration of Richard M. Pearl (“Pearl Decl.”) { 29.) 

There are two established methods for determining the appropriateness of a fee award in 

constructive common fund cases: the percentage of recovery method, and the lodestar-adjustment 

method. In the former, the award is computed as a percentage of the recovery. In the latter, it is 

computed by arriving at a lodestar (hours worked multiplied by hourly rates), adjusted by a multiplier 

(positive or negative). See, e.g., Wershba v. Apple Computer, Inc., 91 Cal.App.4th 224, 255 (2001) 

(noting that “[mJultipliers can range from 2 to 4 or even higher”). The goal under both approaches is to 

determine a reasonable fee to compensate counsel for their efforts. In general, both federal and 

  
Moen, et al. v. Regents of Univ. of Cal. et al., No. RG 10530492 
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California courts use the two methods as a cross-check one against the other. Laffitte v. Robert Half Int'l, 

Inc., 1 Cal.5th 480, 504 (2016). 

1. Counsel’s Lodestar Is Reasonable 

In determining the appropriateness of a fee award in constructive common fund cases, the starting 

point is typically the lodestar method. Lealo, at 49. Counsels’ lodestar is $12,147,505.50 as of February 

29. (See Sinclair Decl. | 97 & Exhibit 3.) Based on counsels’ contemporaneous time records, the total 

time spent so far, after reductions for some inefficiencies, is 16,817.4 hours: 

  

  

  

  

  

  

    

Law Firm Hours Claimed) Hours Not Billed Rate Total 

Sinclair Law Office 6,956.3 99.6 $875 $6,086,762.50 

Carter Carter Fries & Grunschlag 823.3 5.2 $975 $802,717.50 

Calvo Fisher & Jacob 7,949.2 232.1 $875 - 225 | $4,620,522.50 

Stember Feinstein 969.0 34.6 $875 - 375 $563,576.00 

Stember Cohn 119.6 17.9 $875 - 545 $73,927.00 

Total: 16,817.4 389.4 $12,147,505.50           
  

(See Sinclair Decl. { 97 & Exhibit 3; Grunschlag Decl. J 5; and Fisher Decl. 9 11 & Attachment 1.) 

This amount does not include the filing of the motion for final approval and this motion for fees 

or the ongoing work since February 29 implementing the settlement. Counsel estimates that the 

following time will be devoted to those tasks: 

  

  

  

  

  

Law Firm Estimated Hours through Final Approval Total 

Sinclair Law Office 140.0 (100.0 March / 40.0 April 10) $122,500 

Carter Carter Fries & Grunschlag | 30.0 (20.0 March / 10.0 April 10) $29,250 

Calvo Fisher & Jacob 240.0 (200.0 March /40.0 April 10) $120,909 

Total: $272,659         
  

Thus, the lodestar anticipated though final approval will be $12,420,164.50 ($12, 147,505.50 plus 

$271,068). 

The time spent is reasonable. It reflects the nearly eleven-year span of the case, two trips to the 

Court of Appeal, many motions (multiple demurrers, motions for class certification and decertification, 

motions for summary adjudication), elaborate discovery (massive document requests, numerous 

Moen, et al. v. Regents of Univ. of Cal. et al., No. RG 10530492 

Memorandum in Support of Motion for Attorneys’ Fees 
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subpoenas and related protective orders, Petitioners’ depositions, expert depositions), trial of Phase I, 

preparation for trial of Phase II, work with experts to develop complex damage models and the highly 

unique settlement structure, and the over-year-long mediation effort. 

To demonstrate the reasonableness of this effort, Petitioners have prepared a chart showing the 

hours spent by each firm in each significant stage of the case. (Sinclair Decl. 86 & Exhibit 2.) For 

Calvo Fisher & Jacob, which had multiple timekeepers (unlike the Sinclair Law Office and Carter Carter 

Fries & Grunschlag, which have one timekeeper each) the time is further broken down by each individual 

timekeeper in the Fisher Declaration. (See Fisher Decl. J 15.) Under California law, this showing along 

with declarations by class counsel establish that the time spent here was reasonable. See Laffitte, at 505; 

see also Final Approval Guidelines, {3 (“The court generally finds the declarations of class counsel as to 

hours spent on various categories of activities related to the action, together with hourly billing rate 

information, to be sufficient, provided it is adequately detailed.”). The Final Approval Guidelines also 

provide “It is generally not necessary to submit copies of billing records themselves with the moving 

papers, but counsel should be prepared to submit such records at the court’s request.” Cd.) Counsel’s 

billing records here are available for the Court’s review if needed. (Sinclair Decl. 97; Grunschlag Decl. 

5; Fisher Decl. [ 16.) 

The hourly rates submitted by counsel also are reasonable. Petitioners’ attorneys are entitled to 

their requested rates if those rates are “within the range of reasonable rates charged by and judicially 

awarded comparable attorneys for comparable work.” Children’s Hosp. & Med. Ctr. v. Bonta, 97 

Cal.App.4th 740, 783 (2002). “Comparable attorneys” are those of comparable skill and experience 

handling cases of comparable difficulty and complexity. See, ¢.g., Lealao, at 47; Heritage Pac. Fin., 

LLC v. Monroy, 215 Cal. App. 4th 972, 1009-1010 (2013). 

Here, counsel’s current hourly rates reflect their extensive experience and expertise in complex 

cases and particularly those involving the Livermore Laboratory. (Sinclair Decl. { 97; Grunschlag Decl. 

45; Fisher Decl. 1 12; Stember Decl. | 4 & Exhibit A.) See, e.g., City of Oakland v. Oakland Raiders, 

203 Cal.App.3d 78, 82 (1988) (affirming rates awarded to Raiders’ attorneys based on rates charged by 

“top law firms in the Bay Area’); Robles v. Employment Development Dept., 38 Cal.App.Sth 191, 205 

(2019) (fees may be based on current rates). 
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The current rates of the principal attorneys are as follows: 

Attorney Years of Experience Hourly Rate 

Sinclair Law Office 

Andrew Thomas Sinclair 44 $875 

Carter Carter Fries & Grunschlag 

Dov Grunschlag 54 $975 

Calvo Fisher & Jacob LLP 

Kathleen V. Fisher 44 $875 

William H. Hebert 27 (as of 2015)° $775 

Rodney J. Jacob 30 $775 

Maya J. Maravilla 20 $650 

Alexander M. Freeman 16 $625 

Stember Feinstein Doyle Payne & Kravec LLC and Stember Cohn and Davidson- Welling 

John Stember 38 (as of 2014) $875 

Maureen Davidson-Welling 7 (as of 2014) $545 

The rates of additional time keepers, including both attorneys and highly experienced legal 

assistants, are set forth in the Sinclair Declaration, as well as the Fisher and Stember Declarations. 

(Sinclair Decl. { 12 & Exhibit 2.) 

As Petitioners’ expert, Richard M. Pearl, opines, counsel’s rates are well within the range of those 

charged by comparably experienced attorneys for comparably complex work, as evidenced by recent 

court awards, relevant surveys, and the standard rates made public by numerous local firms. (Pearl Decl. 

12-22.) Indeed, counsel’s work was well above average quality, as evidenced by the results: two 

successful appeals resulting in two published decisions, a successful Phase I trial, and the very substantial 

  

> The years of experience for attorneys who stopped working on the case at a particular time 

(Hebert and Stember) are listed as of the time the attorney stopped working. 
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settlement benefits, including the future guarantees sought and $84,500,000 in benefits for the class, plus 

their reasonable attorneys’ fees. (See id. ¥F 12, 31-33.) 

2. The Non-Lodestar Factors — Risk, Results, Complexity, Public Benefit 

~ All Support Counsel’s Fee 
  

  

Because counsels’ lodestar exceeds the amount agreed-upon by the parties, counsel do not seek a 

lodestar multiplier (however, if the Court makes deductions to the lodestar so that it is less than 

$12,000,000, Petitioners ask the Court to consider a multiplier, as explained in footnote 6 below). It is 

nevertheless important to show that the factors relating to a multiplier fully support a full $12,000,000 

award. See, e.g., Roos v. Honeywell International, Inc., 241 Cal.App.4th 1472, 1495 (2015) (disapproved 

on other grounds in Hernandez v. Restoration Hardware, Inc., 4 Cal.Sth 260 (2018)). 

First, the enormous contingent risk justifies a significant multiplier. As the two appeals show, the 

risk of losing the case on the merits was daunting. See Cates v. Chiang, 213 Cal.App.4th 791, 823 (2013) 

(in evaluating contingent risk, “The mere fact that the trial court ... granted summary judgment in favor 

of the State indicates that the risk to plaintiff's counsel was substantial.”); Sutter Health Uninsured 

Pricing Cases v. Sutter Health et al., 171 Cal.App.4th 495, 512 (2009) (2.52 multiplier affirmed). 

Moreover, the case was not brought under a mandatory fee-shifting statute, thus doubling the 

contingency risk. See, e.g., Bender v. County of Los Angeles, 217 Cal.App 4th 968, 988 (2013) (noting 

“double-contingency” of proving misconduct and establishing violation of a fee-shifting statute). Indeed, 

there was no statutory guarantee of any fee award even if Petitioners prevailed in the action. To obtain a 

statutory fee award, counsel would need to prevail under C.C.P. § 1021.5, and make the necessary 

showing for a “private attorney general” award, which can be difficult when a case involves a substantial 

monetary recovery. See, e.g., City of Oakland y. Oakland Police & Fire Retirement Sys., 29 Cal.App.Sth 

688, 699-700 (2018). Moreover, a common fund fee was problematic because the primary relief sought 

in the action was not monetary — it was a writ of mandate reinstating University coverage — and while the 

petition sought money damages, the amount was incidental to the main relief, and Petitioners might have 

been well-advised to forego it in order to obtain reinstatement. Counsel took the risk that they could 

deliver the result that Petitioners wanted, with no fund against which a contingency percentage could be 
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assessed. Indeed, since attorneys’ fees are subject to the parties’ Settlement Agreement, counsel are not 

seeking a contingency fee from their clients. (Sinclair. Decl. J 6; Sinclair Decl. 12/11/19 7 33.) 

Second, the issues were exceptionally novel and complex. This is shown by the two appellate 

opinions, which the Court of Appeal published. The implied contract claim to health care benefits from a 

public employer was not settled law when the case was filed. How California law might apply to this 

case was heavily disputed, and the foundational ruling in Phase I that allowed the case to proceed — that 

the Regents intended to create a binding contractual obligation — had yet to be reviewed on appeal. 

Third, as noted above, the monetary and non-monetary benefits of the settlement accomplish the 

goals of the litigation. The return to University-sponsored coverage in the event LLNS terminates or 

materially diminishes its coverage directly responds to what motivated the retirees to seek court relief in 

the first place: the worry that LLNS — an entity for whom they had not worked and with which they had 

no contractual relationship — would exercise its right to discard them or to unreasonably reduce their 

benefits. The $84,500,000 recovery will enhance the value of their coverage under LLNS, and 

compensate them for past losses. Benefit counseling will enable them to make coverage choices that suit 

them in their individual circumstances. And the results obtained benefit not only the class in this case, 

but public employees generally. The precedent-setting holdings in the two published appellate opinions 

bolster the ability of public employees to enforce contractual rights to post-employment benefits. 

Under these facts, a significant multiplier would be justified. See, e.g., Laffitte, at 502, 505. 

Petitioners’ expert, Richard M. Pearl, opines that a multiplier of at least 1.3 (or more) would be 

warranted. (Pearl Decl. {{[ 31-33.) The fact that counsel are seeking a fee that is /ess than their lodestar 

(and substantially less the lodestar plus multiplier) only confirms that the agreed-upon fee is reasonable.° 

  

° The availability of a multiplier also strongly supports the fact that even if the Court makes 

deductions from Petitioners’ lodestar calculation, it should still award the full $12,000,000. Ifa 

multiplier of 1.3 were applied to the lodestar ($12,147,505.50 as of February 29, 2020), the result would 

be $15,791,757.15. Therefore, even if the Court makes substantial deductions to the lodestar, Petitioners 

would still have demonstrated their entitlement to an award of the full $12,000,000. 

      Moen, et al. v. Regents of Univ. of Cal. et al., No. RG 10530492 
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B. Cross-Checking with the Percentage-of-Recovery Method Supports the Fee 

Requested 

The requested $12,000,000 fee award also is supported by cross-checking it against a fee 

determined by the percentage-of-recovery method. As stated by this Court in its preliminary approval of 

the fee award, the informal “benchmark” for percentage-based fees is 30% of a total fund. (Order, 

Motion for Preliminary Approval of Class Settlement Granted (12/20/19) at 3 (citing Laffitte, at 495).) 

At that percentage, applied to the total fund of $96,500,000, the fee award would be $28,950,000. 

Further, under the existing fee agreement between Class Counsel and Petitioners, Class Counsel are 

entitled to 20% of their recoveries (although counsel agreed to forego this and instead seek the instant fee 

award; consistent with this, Petitioners agreed to the settlement based on the express agreement that the 

attorneys’ fees would not come out of the $84,500,000 provided to the class under the Settlement 

Agreement). (Sinclair Decl. 7 6; Sinclair Decl. 12/11/19 7 33.) Instead, the amount sought is only 12.4% 

of the total fund, a strong indication that the lodestar-based fee is reasonable. (Pearl Decl. ] 34). 

Cc. The Payment Mechanisms Will Effectuate This Court’s Order 

The ongoing work to implement the settlement will be supported by this fee request. During the 

early stages of this case, a non-profit association of Lab retirees was formed — the University of 

California Livermore Retirees Group (“UCLRG”) Legal Defense Fund — to help fund the litigation. 

UCLRG paid the law firms a total of $446,125.46. (Sinclair Decl. {{{ 98-99.) These funds will be 

returned to UCLRG or a successor and used to help implement and protect the settlement. Ud. { 100.) 

The entity will comply with all applicable statutes and regulations. (See id.) 

Petitioners have designed the payment mechanisms to serve this re-payment, as well as the 

“holdback” ordered by the Court when it granted preliminary approval of the settlement and the fee 

award. In its Order Granting Preliminary Approval of Class Action Settlement and Release (12/20/19) 

and in its Order Granting Establishment of a Qualified Settlement Fund and Qualified Settlement Fund 

Administrator (12-20-2019) (“QSF Order’), the Court directed that the Qualified Settlement Fund 

(‘QSF’) be established to perform functions in accordance with the terms of the Settlement Agreement 

and appointed Archer as QSF Administrator. The Court also directed that $500,000 of the fee award be 

retained by the Settlement Administrator until one year after the final approval of the settlement. (Order, 
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Motion for Preliminary Approval of Class Settlement Granted (12/20/19), at 3.) To facilitate this, and to 

ensure that attorneys’ fees are not commingled with the rest of the funds, Petitioners request that the 

Court authorize the creation of a subaccount to the QSF to receive the attorney fee payments. (See 

[Proposed] Final Approval Order and Judgment, submitted herewith, {] 19-21.) 

Archer will maintain the $500,000 holdback in the account until further order by the Court and 

will make the other payments to UCLRG and to Class Counsel. (Sinclair Decl. {{[ 98-100.) 

IV. CONCLUSION 

The attorneys’ fee amount sought in this case is fully justified by the work done and the results 

achieved. It is reasonable and should be approved. 

DATE: March/7_, 2020 

Ly Jlcw a terete 
Andrew Thomas Sinclair 

Attorney for Petitioners and Class 
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