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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
 

WILLIAM SOUTH, individually and on behalf 
of all those similarly situated, 
 
 Plaintiff, 
 
v. 
 
PROGRESSIVE SELECT INSURANCE 
COMPANY, 
 
 Defendant. 

 
 
 
Case No. 8:18-cv-2567-T-35JSS 
 
 

 
DEFENDANT’S ANSWER TO PLAINTIFF’S 

 COMPLAINT AND DEMAND FOR JURY TRIAL 
 

Defendant Progressive Select Insurance Company (“Progressive Select” or 

“Defendant”) files its Answer and Affirmative Defenses to the Class Action Complaint 

and Demand for Jury Trial (the “Complaint”) filed by Plaintiff William South 

(“Plaintiff”). 

ANSWER 

Progressive Select denies all allegations contained in the headings and all 

unnumbered or introductory paragraphs in the Complaint.  Progressive Select answers the 

allegations in the numbered paragraphs in the Complaint as follows: 

INTRODUCTION 
 

1.  

Progressive insures all its Florida individual automobile insurance policyholders 

using the identical Form 9611D FL (07/13) policy form (the “Policy”).  The Policy, as 

reformed to conform with Fla. Stat. § 626.9743(5)(a), allows Progressive to adjust and 
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settle a first-party motor vehicle total loss via a cash settlement based upon the actual cost 

to purchase a comparable motor vehicle.  Such “actual cost” may be derived from the 

retail cost as determined from a generally recognized used motor vehicle industry source, 

including an electronic database. Fla. Stat. § 626.9743(5)(a)(2). 

Answer: Progressive Select denies the allegations in the first sentence of this 

Paragraph.  Regarding the second sentence in this Paragraph, Progressive Select states 

that the Policy is a written document that speaks for itself.  Progressive Select denies the 

allegations in the second sentence of this Paragraph to the extent they misquote or 

mischaracterize the language of the document.  Progressive Select further states that the 

remaining allegations in this Paragraph constitute legal conclusions to which no response 

is required.  To the extent a response is required, Progressive Select denies the remaining 

allegations in this Paragraph.  

2.  

 Progressive purports to adjust and settle the total loss claims of all its Florida 

policyholders in this manner, but it does not do so in reality, thereby breaching the Policy 

as to all of them.  Specifically, it uniformly uses the Mitchell WorkCenter Total Loss 

electronic system (the “Mitchell System”) a proprietary product licensed from Mitchell 

International, Inc. (“Mitchell’) to adjust and settle total loss claims in Florida.  Use of the 

Mitchell System breaches the Policy in two major ways. 

Answer: Progressive Select denies the allegations in this Paragraph. 

3.  

First, it is not a “generally recognized used vehicle industry source” as required 

by the Policy and Florida law.  Second, it is specifically designed to underestimate the 
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retail cost of comparable motor vehicles.  The result is that in the overwhelming majority 

of cases, the Mitchell System undervalues insured vehicles by hundreds or even 

thousands of dollars when compared to the retail costs provided by generally recognized 

used motor vehicle industry sources such as the National Auto Dealers Association 

(“NADA”) database and the Kelly Blue Book (“KBB”) database, such that Progressive 

damages almost all its Florida policyholders who suffer total losses in this manner. 

Answer: Progressive Select denies the allegations in this Paragraph. 

4.  

To make matters worse, Progressive additionally breaches the Policy and violates 

Florida law by refusing to pay title and license plate registration fees required by the 

State and the dealer fees charged by every used car dealer in Florida.  Those fees 

constitute part of the “actual cost to purchase a comparable motor vehicle,” just like sales 

tax.  Progressive’s refusal to pay these fees additionally damages by hundreds of dollars 

all its Florida policyholders who suffer total losses. 

Answer: Progressive Select denies the allegations in this Paragraph. 

5.  

On behalf of himself and a class of similarly situated Florida Progressive 

automobile insurance policyholders, South seeks a declaratory judgment that the Policy 

does not allow Progressive to adjust and settle total loss claims using the Mitchell System 

and that Progressive must pay title, registration and dealer fees.  He also brings a cause of 

action for breach of contract on behalf of himself and those other policyholders to recover 

the damages they suffered as a result of Progressive’s use of the Mitchell System and 

refusal to pay title, registration and dealer fees.  In conjunction with both causes of 
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action, South seeks to recover the reasonable attorneys’ fees and costs required to 

prosecute them. 

Answer: Progressive Select admits that Plaintiff filed the instant lawsuit and 

asserts claims for declaratory relief and breach of contract.  Progressive Select denies that 

Plaintiff is entitled to any of the requested relief.  Progressive Select admits that Plaintiff 

seeks to represent a putative class, but denies that class certification is appropriate.  

Progressive Select denies any remaining allegations in this Paragraph. 

JURISDICTION AND VENUE 
 

6.  

This is an action asserting class claims for declaratory relief and damages 

pursuant to Florida Rule of Civil Procedure 1.220(b)(1)(A), (2) and/or (3). 

Answer: Progressive Select admits that this is a lawsuit asserting claims for 

declaratory relief and breach of contract.  Progressive Select denies that Plaintiff is 

entitled to any relief.  Progressive Select admits that Plaintiff seeks to represent a putative 

class, but denies that class certification is appropriate.  Progressive Select denies the 

remaining allegations in this Paragraph. 

7.  

This Court has jurisdiction because South seeks declaratory relief and because the 

amount in controversy exceeds $15,000, exclusive of interest, costs, and attorneys’ fees. 

Answer: Progressive Select admits that Plaintiff seeks declaratory relief, but 

denies that Plaintiff is entitled to that relief (or any relief).  Progressive Select denies that 

the Circuit Court of the Thirteenth Judicial Circuit in and for Hillsborough County, 

Florida has jurisdiction over this case.  Progressive Select admits the amount in 
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controversy exceeds $15,000, but denies that Plaintiff is entitled any relief, including (but 

not limited to) interest, costs, or attorneys’ fees. 

8.  

Currently, South does not have evidence to support that the amount in controversy 

exceeds $5,000,000. 

Answer: Progressive Select lacks knowledge or information sufficient to form a 

belief as to the truth or falsity of the allegations in this Paragraph and, therefore, denies 

them. 

9.  

Plaintiff William South is, and at all material times has been, a resident of Pasco 

County, Florida, and insured by Progressive. 

Answer: Progressive Select admits, upon information and belief, that Plaintiff 

William South is, and at all material times has been, a resident of Pasco County, Florida.  

Progressive Select admits Plaintiff was insured by Progressive Select at the time of the 

events alleged in the Complaint. 

10.  

Progressive is an Ohio corporation with its principal place of business in Ohio 

registered to do and doing business in Florida as a Foreign Profit Corporation.  At all 

times material hereto, Progressive was in the business of selling automobile insurance 

and adjusting and settling automobile insurance claims, including the sale of Collision 

and Comprehensive coverages and adjustment and settlement of first-party total loss 

claims under those coverages.  Progressive may be served with process through its 

registered agent for the service of process in Florida, Jimmy Patronis, the Chief Financial 
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Officer of the Florida Department of Financial Services at 200 E Gaines St, Tallahassee, 

FL 32399. 

Answer: Progressive Select admits the allegations in this paragraph. 

11.  

Venue is proper in Hillsborough County, Florida, because Progressive is a 

Foreign Profit Corporation and it has offices for the transaction of its customary business 

in Hillsborough County. 

Answer: Progressive Select denies the allegations in this paragraph.  

12.  

All conditions precedent to the maintenance of this action have occurred, have 

been performed, have been waived, or Progressive is estopped from asserting them. 

Answer: Progressive Select denies the allegations in this paragraph. 

FACTUAL ALLEGATIONS COMMON TO SOUTH AND THE CLASS 
 

13.  

 Progressive insures all its Florida individual automobile insurance policyholders 

using the identical Form 9611D FL (07/13) policy form (the “Policy”).  The Policy 

provides, in pertinent part, as follows:  

PART IV – DAMAGE TO A VEHICLE 
 

INSURING AGREEMENT – COLLISION COVERAGE 
 
If you pay the premium for this coverage, we will pay for sudden, direct, and accidental 
loss to a: 
1. Covered auto, including an attached trailer; or 
2. non-owned auto; and its custom parts or equipment, resulting from collision. 
 
In addition, we will pay the reasonable costs to replace any child safety seat damaged in 
the accident to which this coverage applies. 
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INSURING AGREEMENT – COMPREHENSIVE COVERAGE 
 
If you pay the premium for this coverage, we will pay for sudden, direct, and accidental 
loss to a: 
 
1. Covered auto, including an attached trailer; or 
2. non-owned auto; and its custom parts or equipment, not resulting from collision. 
A loss not caused by collision includes: 
1. contact with an animal (including a bird); 
2. explosion or earthquake; 
3. fire; 
4. malicious mischief or vandalism; 
5. missiles or falling objects; 
6. riot or civil commotion; 
7. theft or larceny; 
8. windstorm, hail, water or flood; or 
9. breakage of glass not caused by collision. 

… 

LIMITS OF LIABILITY 

 
1. The limit of liability for loss to a covered auto, non-owned auto, or custom parts or 
equipment is the lowest of: 
a. the actual cash value of the stolen or damaged property at the time of the loss reduced 
by the applicable deductible; 
b. the amount necessary to replace the stolen or damaged property reduced by the 
applicable deductible; 
c. the amount necessary to repair the damaged property to its pre-loss physical condition 
reduced by the applicable deductible; 
d. the Stated Amount shown on the declaration page for that covered auto; 
2. Payments for loss to a covered auto, non-owned auto, or custom parts or equipment 
are subject to the following provisions: 
… 
g. The actual cash value is determined by the market value, age, and condition of the 
vehicle at the time the loss occurs. 
… 
PART VII – GENERAL PROVISIONS 
 
SETTLEMENT OF CLAIMS 
 
We may use estimating, appraisal, or injury evaluation systems to assist us in adjusting 
claims under this policy and to assist us in determining the amount of damages, expenses, 
or loss payable under this policy.  Such systems may be developed by us or a third party 
and may include computer software, databases, and specialized technology. 
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TERMS OF POLICY CONFORMED TO STATUTES 
 
If any provision of this policy fails to conform to the statutes of the state listed on your 
application as your residence, the provision shall be deemed amended to confirmed to 
such statutes. All other provisions shall be given full force and effect.  Any disputes as to 
the coverages provided or the provisions of this policy shall be governed by the law of 
the state listed on your application as your residence. 

 
Answer: Progressive Select denies the allegations in the first sentence of this 

Paragraph.  Regarding the second sentence in this Paragraph, Progressive Select states 

that the Policy is a written document that speaks for itself.  Progressive Select denies the 

allegations in the second sentence of this Paragraph to the extent they misquote or 

mischaracterize the language of the document.  Progressive Select denies that the 

language quoted in this Paragraph contains the entirety of the quoted policy provisions 

and Progressive Select denies that the language quoted in this Paragraph is the only 

language in Form 9611D FL (07/13) that is pertinent to Plaintiff’s claims. 

14.  

Fla. Stat. § 626.9743 provides, in pertinent part, as follows: 

(1) This section shall apply to the adjustment and settlement of personal and commercial 
motor vehicle insurance claims. 
 
(5) When the insurance policy provides for the adjustment and settlement of first-party 
motor vehicle total losses on the basis of actual cash value or replacement with another of 
like kind and quality, the insurer shall use one of the following methods: 
 
(a) The insurer may elect a cash settlement based upon the actual cost to purchase a 
comparable motor vehicle, including sales tax, if applicable pursuant to subsection (9).  
Such cost may be derived from: 
 
1. When comparable motor vehicles are available in the local market area, the cost of two 
or more such comparable motor vehicles available within the preceding 90 days; 
 
2. The retail cost as determined from a generally recognized used motor vehicle industry 
source such as: 
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a. An electronic database if the pertinent portions of the valuation documents generated 
by the database are provided by the insurer to the first-party insured upon request; or 
 
b. A guidebook that is generally available to the general public if the insurer identifies the 
guidebook used as the basis for the retail cost to the first-party insured upon request; or 
 
3. The retail cost using two or more quotations obtained by the insurer from two or more 
licensed dealers in the local market area. 
 

Answer: Progressive Select states that Fla. Stat. § 626.9743 is a written document 

that speaks for itself.  Progressive Select denies the allegations in the second sentence of 

this Paragraph to the extent they misquote or mischaracterize the language of the 

document.  Progressive Select denies that the language quoted in this Paragraph contains 

the entirety of the quoted statute and Progressive Select denies that the language quoted 

in this Paragraph is the only language in Fla. Stat. § 626.9743 that is pertinent to 

Plaintiff’s claims.  Progressive Select denies any remaining allegations in this Paragraph. 

15.  

Pursuant to the Limits of Liability for the Collison and Comprehensive coverages 

of the Policy and Fla. Stat. § 319.30, Progressive has the right when presented with a 

claim for damages to a vehicle where its actual cash value is less than the cost of repair to 

declare the vehicle a total loss and pay that lesser actual cash value.  Of course, when a 

vehicle is stolen, it is a total loss, and Progressive must pay the actual cash value. 

Answer: The allegations in this Paragraph constitute a legal conclusion to which 

no response is required.  To the extent a response is required, Progressive Select admits 

the allegations in the first sentence of this Paragraph and denies the allegations in the 

second sentence of this Paragraph.  

16.  
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When Progressive declares a vehicle a total loss, it must pay its insured the 

vehicle’s actual cash value as defined in and pursuant to Fla. Stat. § 626.9743, because to 

the extent that the Policy on its face is in any way inconsistent with that statute, its own 

terms and Florida law compel that it be reformed to conform to the statute.  Thus, if 

Progressive elects to pay a cash settlement, as it uniformly does, it must pay “the actual 

cost to purchase a comparable motor vehicle, including sales tax,” which “cost may be 

derived from: … [t]he retail cost as determined from a generally recognized used motor 

vehicle industry source such as: … [a]n electronic database…” Fla. Sta. § 

626.9743(5)(a)(2)(a).  This cash settlement is almost always paid before a policyholder 

purchases a replacement vehicle and its amount is independent of what the policyholder 

ends up spending, if anything.  In fact, the policyholder may simply keep the cash 

settlement and never replace the total loss vehicle. 

Answer: The allegations in the first and second sentences of this Paragraph 

constitute a legal conclusion to which no response is required.  To the extent a response is 

required, Progressive Select denies the allegations in this Paragraph.  Regarding the 

allegations in the third and fourth sentences of this Paragraph, Progressive Select lacks 

knowledge or information sufficient to form a belief as to the truth or falsity of the 

allegations and, therefore, denies them. 

17.  

Upon information and belief, in approximately 2010, Progressive began using the 

Mitchell System to determine the actual cash values of total loss vehicles in Florida.  

Also upon information and belief, prior to that time, Progressive determined the actual 

cash value of total loss vehicles by using the NADA Guidebook. 
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Answer: Progressive Select admits that, beginning in approximately 2010, 

Progressive generally began using the Mitchell System to determine the actual cash 

values of total loss vehicles in Florida. Progressive Select admits that, prior to that time, it 

generally determined the actual cash value total loss vehicles using the NADA 

Guidebook. Progressive Select denies any remaining allegations in this Paragraph. 

18.  

The Mitchell System provides total loss valuations automatically based on 

supposedly comparable vehicle data contained in its computer system and objective data 

on the insured’s total loss vehicle entered into it by Progressive inspectors through a 

computer interface.  Among that data entered into the Mitchell System are the total loss 

vehicle’s Vehicle Identification Number (“VIN”)-which provides the vehicle make, 

model, configuration (e.g., number of doors, engine size, equipment and options)-as well 

as the mileage and license plate number. 

Answer: Progressive Select denies the allegations in this Paragraph.   

19.  

The Mitchell System then automatically calculates a “Base Value” for the total 

loss vehicle and potentially adjusts it based on the condition of the total loss vehicle, 

which “condition adjustment” is based on data entered by Progressive inspectors called 

Manage[d] Repair Representatives (“MRR”).  The result of taking the “Base Value” and 

making any condition adjustment is called the “Market Value.”  From the “Market 

Value” the applicable deductible is subtracted, resulting in the “Settlement Value.”  

Progressive pays the “Settlement Value” plus sales tax to its total loss policyholders. 

Answer: Progressive Select denies the allegations in this Paragraph. 
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20.  

The “Base Value” is calculated by searching the prices advertised by dealers on 

websites like autotraders.com, cars.com and vast.com and, purportedly, dealer websites 

for “comparable vehicles” located as close as possible to the insured’s residence, 

adjusting the advertised price up or down based on mileage and equipment to make the 

“comparable vehicles” better match the total loss vehicle, subtracting a “Projected Sold 

Adjustment,” and then averaging the adjusted prices.  Upon information and belief, the 

Mitchell System omits some of the highest priced vehicles in the area in order to decrease 

the “Base Value.”  Further, although the Mitchell System has no information on the 

condition of the advertised vehicles and no information on the dealers’ willingness to 

negotiate price reductions on those vehicles and no information on the insured’s 

negotiation abilities, and despite those vehicles having significantly different prices, it 

deducts high percentages of the comparable vehicles’ advertised prices as the “Projected 

Sold Adjustment.”  Those “Projected Sold Adjustments” are not calculated to and do not 

result in values that approximate actual sales prices, but rather uniformly and deliberately 

result in a “Basic Value” less than a real retail cost. 

Answer: Progressive Select objects that this Paragraph violates Fed. R. Civ. P. 

8(d), which requires that “[e]ach allegation must be simple, concise and direct.”  Fed. R. 

Civ. P. 8(d).  Subject to and without waiving its objection, Progressive Select denies the 

allegations in this Paragraph. 

21.  

The MRR assigns a numerical value between 1 and 5 to reflect the condition of 

each of thirteen portions of the total loss vehicle, including exterior, interior, mechanical 
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and tires.  These are averaged to come up with a single numerical ranking of the total loss 

vehicle’s overall condition.  Without any actual knowledge of the conditions of the 

“comparable vehicles,” the Mitchell System assumes they all have a condition factor of 

3.0.  The overall condition factor of the total loss vehicle (the average of the 13 condition 

factors entered by the MRR) is used to determine a percentage reduction or increase in 

the “Base Value.”  If the loss vehicle overall condition factor is less than the 3.0 

condition factor assumed for the “comparable vehicles,” the “Base Value” is adjusted 

downward.  If the loss vehicle overall condition factor is greater than 3.0, the “Base 

Value” is adjusted upward.  As previously stated, the “Base Value” plus or minus any 

condition adjustment becomes the “Market Value.” 

Answer: Progressive Select objects that this Paragraph violates Fed. R. Civ. P. 

8(d), which requires that “[e]ach allegation must be simple, concise and direct.”  Fed. R. 

Civ. P. 8(d).  Subject to and without waiving its objection, Progressive Select denies the 

allegations in this Paragraph.  

22.  

Not surprisingly, Progressive’s condition adjustment is downward in the 

overwhelming majority of cases, resulting in “Market Values” that are hundreds of 

dollars less than the already too low “Base Values.”  Progressive’s tracking of its total 

loss claims for a two-year period from May 2012 to April 2014 showed 78% of total loss 

vehicles received a downward condition adjustment.  A presentation by Mitchell to 

Progressive analyzing Progressive total claims adjusted under the Mitchell System found 

that the average condition factor assigned to total loss vehicles was 2.83, resulting in an 

average adjustment of -$245.46.  Because of its lack of data regarding the conditions of 
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the “comparable vehicles,” Progressive’s use of condition adjustments to supposedly 

match their conditions to the condition of the total loss vehicle is arbitrary and capricious 

and is not calculated to and does not result in real retail costs.  Further, if Mitchell’s 

assumption that all or even the majority of dealer cars have a condition of 3.0 or above is 

correct, such 3.0+ vehicles realistically constitute the comparable motor vehicles 

available to purchase at retail, and their “retail cost” should not be adjusted downward to 

the condition of the loss vehicle under the terms of Fla. Stat. § 626.9743(5)(a)(2) and the 

conformed Policy.  To be clear, South and the Class do not contend that the overall total 

loss vehicle condition factors used by the Mitchell System to adjust “Base Values” are 

inaccurate.  Rather, they contend that the use of condition adjustments at all is 

illegitimate, in breach of the Policy and in violation of Florida law. 

Answer: Progressive Select objects that this Paragraph violates Fed. R. Civ. P. 

8(d), which requires that “[e]ach allegation must be simple, concise and direct.”  Fed. R. 

Civ. P. 8(d).  Subject to and without waiving its objection, Progressive Select denies the 

allegations in this Paragraph.  

23.  

The Mitchell System methodology is different from that of the two most well-

known sources of used car values that are generally recognized in the used motor vehicle 

industry, NADA and KBB.  NADA and KBB databases use actual sales data, not 

“adjusted” advertised prices, from a multi-state region.  They each provide a “retail 

clean” or “dealer” value, which would be the appropriate value to use given that Fla. Stat. 

§ 626.9743(5)(a)(2) requires actual cash value to be based on the retail cost.  Regardless 

of the reasons, in the vast majority of cases, the Mitchell methodology results in “Market 
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Values” that are lower than the NADA and KBB retail clean or dealer values.  Indeed, a 

marketing presentation made by Mitchell to prospective insurance company clients stated 

that the average market value as determined by the Mitchell System was $6,780, as 

compared to an average value of $7,680 under NADA.  A Progressive claims adjuster can 

and does in every case obtain the NADA retail clean value as of the date of loss by 

clicking on a “NADA Button” in the Mitchell System, and this value is retained in 

Progressive’s electronic claims records.  NADA offers subscribers to its electronic 

database the ability to obtain retail clean values at specific dates in the past. 

Answer: Progressive Select objects that this Paragraph violates Fed. R. Civ. P. 

8(d), which requires that “[e]ach allegation must be simple, concise and direct.”  Fed. R. 

Civ. P. 8(d).  Subject to and without waiving its objection, Progressive Select responds to 

this paragraph as follows: Regarding the allegations in the first sentence, Progressive 

Select admits that “[t]he Mitchell System methodology is different from” the 

methodology used by KBB and NADA.  Progressive Select denies the remaining 

allegations in the first sentence of this Paragraph.  Progressive Select lacks knowledge or 

information sufficient to form a belief as to the truth or falsity of the allegations in the 

second, fourth, and fifth sentences of this Paragraph and, therefore, denies them.  

Progressive Select denies the allegations in the third and sixth sentences of this 

Paragraph.  Progressive Select denies any remaining allegations in this Paragraph. 

24.  

Every Progressive policyholder whose total loss claim is adjusted by the Mitchell 

System in Florida receives a Mitchell Work Center Total Loss Report (“Mitchell 
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Report”) setting forth the Mitchell System valuation.  This report is retained in 

Progressive’s electronic claims records.  Despite having the value in its claim files, 

Progressive uniformly refuses to use the NADA value in calculating the actual cash value 

of its policyholders’ total loss vehicles.  In fact, Progressive refuses to negotiate the 

“Base Value” used in calculating the actual cash values other than to offer the 

policyholder the opportunity to submit other comparable vehicles which Progressive then 

may choose to feed into the Mitchell System for recalculation of the vehicle’s “Base 

Value.” 

Answer: Progressive Select denies the allegations in this Paragraph.  

25.  

The Mitchell System does not comply with Fla. Stat. § 626.9743(5)(a)(2)(a) and, 

thus, breaches the Policy for two major reasons.  First, it is not “a generally recognized 

used motor vehicle industry source” for the “retail cost” of used motor vehicles.  No 

participants in the used motor vehicle industry use it—not dealers, not wholesalers, not 

buyers’ agents and not buyers.  Indeed, it is not even available to them to use.  Mitchell 

only offers the Mitchell System as a subscription service which is not available to 

consumers and is not used by any dealers.  It is only used by insurance companies and a 

rental car company, which are not part of the used motor vehicle industry.  Second, its 

selective exclusion of the “comparable vehicles” with the highest advertised prices, its 

use of “project sold adjustments” and its use of condition adjustments do not result in 

retail costs. 

Answer: Progressive Select denies the allegations in this Paragraph. 
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26.  

While Progressive may try to argue otherwise, the Mitchell System is also not 

designed to and does not comply with Fla. Stat. § 626.9743(5)(a)(1).  When that 

provision states that “the actual cost to purchase a comparable motor vehicle . . . may be 

derived from: . . . . the cost of two or more such comparable vehicles available within the 

preceding 90 days” (if “comparable motor vehicles are available in the local market 

area”), it means the actual cost of buying from private parties, which could only be 

determined by directly contacting those private parties.  It does not provide for use of an 

electronic database or system at all, much less one that skews the choice of comparable 

vehicles to cheat its policyholders and that starts with advertised prices and deducts 

fictional negotiated price reductions.  Nor does it mean determining retail prices by 

getting quotes from dealers, because that is the option provided by Fla. Stat. § 

626.9743(5)(a)(3). 

Answer: Progressive Select denies the allegations in this Paragraph. 

27.  

Further, despite any Progressive claim to the contrary, the Mitchell System is not 

designed to and does not comply with Fla. Stat. § 626.9743(5)(a)(3).  It does not obtain 

“quotes” from dealers—the actual prices for which they commit to sell the cars.  Rather, 

it takes advertised prices and makes illegitimate “projected sold adjustments” and 

condition adjustments to those advertised prices. 

Answer: Progressive Select denies the allegations in this Paragraph.  

28.  

In Florida, the “actual cost to purchase a comparable vehicle” and its “retail cost” 
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necessarily include title and license plate registration fees, just like sales tax, because the 

State of Florida requires a dealer to collect those amounts in connection with the sale of a 

used motor vehicle.  They also include dealer fees, because no used car dealer in the State 

of Florida will sell a vehicle without charging such a dealer fee.  Despite this, Progressive 

uniformly refuses to pay these required costs. 

Answer: Progressive Select denies the allegations in this Paragraph. 

FACTUAL ALLEGATIONS TO PROGRESSIVE’S TREATMENT OF SOUTH 
 

29.  

On or about May 9, 2018, South’s vehicle (“Covered Vehicle”), a 2014 Ford 

Focus SE, was involved in motor vehicle accident which rendered the vehicle a total loss.  

At that time, South was a contracting party and named insured under the Policy issued by 

Progressive, which was in full force and effect. 

Answer: Upon information and belief, Progressive Select admits the allegations 

in this Paragraph. 

30.  

On May 10, 2018, South made a total loss claim with Progressive for payment on 

his Covered Vehicle, plus sales tax and replacement costs.  On May 11, 2018, 

Progressive affirmed Collision coverage for the Covered Vehicle as a total loss. 

Answer: Progressive Select admits Plaintiff made an insurance claim on or about 

May 10, 2018 and that on May 11, 2018, Progressive Select agreed to cover the loss.  

Progressive Select denies the remaining allegations in this Paragraph.  

31.  
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On May 15, 2018, Progressive sent South the Mitchell Report claiming a “Market 

Value” of the Covered Vehicle of $9,815.55 (based on a “Base Value” of that amount 

and no condition adjustment), a NADA database report showing a clean retail value of 

the Covered Vehicle of $11,075 and a KBB database report showing a private party value 

for the Covered Vehicle of $10,392.00.  True and correct copies of these documents are 

attached hereto as Exhibits A, B and C respectively.  Taking the average of the adjusted 

prices of the “comparable vehicles” selected by the Mitchell System without the 

“projected sold adjustments” results in a “value” of $10,544.61, still far less than the 

NADA and KBB values.  This demonstrates that the Mitchell System selects 

“comparable vehicles” or uses some other technique to deliberately undervalue total loss 

vehicles.  Progressive “offered” to settle for $9,315.55, which represented the “Market 

Value” of $9,815.55 less the deductible of $500.00. 

Answer: Upon information and belief, Progressive Select admits that, on or about 

May 15, 2018, it sent Plaintiff a report reflecting the actual cash value of his total loss 

vehicle as estimated by WCTL.  The report is a written document that speaks for itself.  

Progressive Select denies the allegations in this Paragraph to the extent they misquote or 

mischaracterize the report.  Progressive Select further states that Plaintiff refers to 

documents attached to the Complaint as Exhibits B and C, which are written documents 

that speak for themselves.  Progressive Select denies the allegations in this Paragraph to 

the extent they misquote or mischaracterize the Exhibits B and C.  Progressive Select 

denies the remaining allegations in the Paragraph.  

32.  

Case 8:18-cv-02567-MSS-JSS   Document 27   Filed 11/16/18   Page 19 of 36 PageID 161



 

20 

Also on May 15, 2018, South requested a higher valuation based on the NADA 

value, but Progressive refused to pay it, saying that the Covered Vehicle’s value had to 

come from the Mitchell System and the only way to change that would be for South to 

send in additional comparable vehicles to add into the Mitchell System.  On May 16, 

2015, South requested immediate payment of the offered amount without prejudice to his 

right to further contest the value because he urgently needed the money to purchase a 

new vehicle for transportation for his daughter and because he needed to pay off the lien 

holder.  Progressive paid South a total of $10,454.46, representing the $9,815.55 “Base 

Value” and “Market Value,” less the $500 deductible (“the “Settlement Value”), plus 

sales tax of $638.93, which tax was calculated based on the $9,815.55 “Market Value” of 

the Covered Vehicle. 

Answer: Progressive Select admits that, on or about May 15, 2018, Plaintiff 

expressed disagreement with Progressive Select’s offer of settlement.  Progressive Select 

admits that, on or about May 16, 2018, Plaintiff accepted payment from Progressive 

Select.  Progressive Select admits it paid Plaintiff $10,454.46 for his total loss vehicle 

claims, representing $9,815.55 for market value, less his $500 deductible, plus $638.93 

sales tax.  Progressive Select lacks knowledge or information sufficient to form a belief 

as to the truth or falsity of the remaining allegations and, therefore, denies them.  

33.  

On June 5, 2018, South requested in writing payment of $79.75 for title and 

license plate registration fees.  On June 11, 2018, South requested in writing payment of 

an additional $1,486.54 based on additional comparable vehicles (the paperwork for 
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which was enclosed with the letter) and a minimum dealer fee of $650.00.  On June 13, 

2018, Progressive refused in writing to pay the title and license plate registration fees and 

to pay any more for the actual cash value of the Covered Vehicle, thereby denying 

payment of the dealer fee.  Progressive would not even input the additional comparable 

vehicles into the Mitchell System to see if that would increase the “Base Value” as it had 

previously promised to do. 

Answer: Progressive Select admits, upon information and belief, that on or about 

June 5, 2018, Plaintiff requested additional payment of $79.95 for title transfer and 

license plate registration fees.  Progressive Select admits, upon information and belief, 

that on or about June 11, 2018, Plaintiff requested additional monies, including $650 for 

a “minimum dealer fee.”  Progressive Select admits that it declined to pay the additional 

monies requested by Plaintiff.  Progressive Select denies the remaining allegations in this 

Paragraph.   

CLASS ALLEGATIONS 

34.  

Pursuant to Florida Rule of Civil Procedure 1.220(b)(1)(A), (2) & (3), South 

brings Count I of this action for declaratory judgment on his own behalf and on behalf of 

the Class defined below.  Pursuant to Rule 1.220(b)(1)(A) & (3), he brings Count II for 

breach of contract on his own behalf and on behalf of the Class defined below. 

Answer: Progressive Select admits that Plaintiff purports to bring this action on 

behalf of himself and a putative class.  Progressive Select denies that this case is suitable 

for class treatment and that Plaintiff or the putative class members are entitled to any 

relief whatsoever for either Count I or Count II.  Progressive Select denies any remaining 
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allegations in this Paragraph. 

35.  

The Class consists of and is defined as all individuals who: (a) on or after August, 

__, 2013; (b) are or were covered by a Progressive Florida personal automobile insurance 

policy; (c) made a claim under the Collision or Comprehensive coverage of that policy 

for damage or loss to a covered vehicle which Progressive accepted and treated as a total 

loss claim; and (d) Progressive paid the claim or offered to pay the claim (which offer 

remains unaccepted) on a cash settlement basis with the actual cash value derived from 

the Mitchell System (hereafter the “Class”).  The class period will be from September 18, 

2013, to the date of class certification (hereinafter the “Class Period”). 

Answer: Progressive Select admits that Plaintiff seeks to represent the putative 

class alleged in this Paragraph.  Progressive Select denies that the putative class is 

properly defined and denies that class certification is appropriate in this case.  Progressive 

Select denies any remaining allegations in this Paragraph. 

36.  

South reserves the right to amend the Class and/or add sub-class definitions as 

discovery proceeds and to conform to the evidence. 

Answer: Progressive Select denies that Plaintiff has a “right to amend the Class 

and/or add sub-class definitions as discovery proceeds and to conform to evidence.”  

37.  

While the exact number of Class members is unknown at this time, South 

submits, based upon his counsel’s representation of automobile accident victims in 

Florida, that there are at least a hundred Progressive policyholders spread throughout the 
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State of Florida who are potential Class members in this action.  Accordingly, separate 

joinder of all Class members would be impracticable. 

Answer: Progressive Select admits that there are at least 100 members of the 

putative class.  Progressive Select denies that the class is properly defined and denies that 

class certification is appropriate in this case.  Progressive Select denies any remaining 

allegations in this Paragraph. 

38.  

This action poses questions of law and fact that are common to and affect the 

rights of all members of the Class.  Such questions of law and fact common to the Class 

include, but are not limited to, the following: 

(a) Whether Progressive’s use of the Mitchell System to adjust and settle 
first-party motor vehicle total losses using the Mitchell System breaches 
the Policy and violates Florida law? 

(b) Whether Progressive’s refusal to pay title and license plate registration 
fees breaches the Policy and violates Florida law? 

(c) Whether Progressive’s refusal to pay dealer fees breaches the Policy 
and violates Florida law? 

(d) Whether South and the other Class members were damaged by 
Progressive’s use of the Mitchell System in the amount of the difference 
between the “Market Value” of the total loss vehicle and the NADA retail 
clean value for the vehicle? 

(e) Alternatively, whether South and the other Class members were 
damaged by Progressive’s use of the Mitchell System in the amount of the 
difference between the “Base Value” of the total loss vehicle and the 
NADA retail clean value for the vehicle? 

(f) Whether South and the other Class members were damaged in the 
amount of the title and license plate registration fees Progressive refused 
to pay? 

(g) Whether South and the other Class members were damaged in the 
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amount of the dealer fees Progressive refused to pay? 

(h) Whether South and the other Class members still insured by 
Progressive are entitled to a declaration of their rights under the Policy and 
Florida law in the event they suffer a total loss to a covered vehicle? 

(i) Whether South and the other Class members are entitled to recover 
reasonable attorneys’ fees and costs in connection with the successful 
prosecution of their declaratory judgment and/or breach of contract causes 
of action? 

Answer: Progressive Select denies the allegations in this Paragraph, including all 

subparts. 

39.  

South’s claims are typical of the claims of the other members of the Class, 

because they all arise out of the exact same policies and practices of Progressive and 

under the exact same theories of law. 

Answer: Progressive Select denies the allegations in this Paragraph. 

40.  

South will adequately represent the Class, because he and the undersigned counsel 

he has retained have no conflicts of interest with the other Class members, he is ready, 

willing and able to represent the Class, and the undersigned retained attorneys are very 

experienced class action practitioners with extensive experience in prosecuting class 

actions against automobile insurers. 

Answer: Progressive Select denies the allegations in this Paragraph. 

41.  

South’s and the Class’s declaratory judgment and breach of contract causes of 

action may be maintained as a class action pursuant to Rule 1.220(b)(1)(A) because the 
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prosecution of separate claims by individual Class members would create a risk of 

inconsistent or varying adjudications concerning individual members of the Class which 

would establish incompatible standards of conduct for Progressive.  For example, the 

court in one case might rule that Progressive must pay dealer fees while another might 

rule that it does not have to do so.  Progressive would be left in an untenable legal limbo 

in such an event because Florida law requires it to treat all insureds the same under 

similar circumstances. 

Answer: Progressive Select lacks knowledge or information sufficient to form a 

belief as to the truth or falsity of the allegations in this Paragraph and, therefore, denies 

them. 

42.  

South’s declaratory judgment cause of action may also be maintained as a class 

action pursuant to Rule 1.220(b)(2), because Progressive has acted and refused to act on 

grounds generally applicable to all members of the Class, thereby making final 

declaratory relief concerning the Class as a whole appropriate.  Specifically, Progressive 

has in the past and will in the future adjust total loss claims the exact same way in breach 

of the Policy and in violation of Florida law, making declaratory relief for the Class as to 

its members’ rights under the Policy and Florida law appropriate. 

Answer: Progressive Select denies the allegations in this Paragraph. 

43.  

South’s declaratory judgment and breach of contract causes of action may also be 

maintained as a class action pursuant to Rule 1.220(b)(3), because the questions of law or 

fact common to South and the Class predominate over any questions of law or fact 
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affecting only individual Class members, and a class action is superior to other available 

methods for the fair and efficient adjudication of the controversy.  As demonstrated by 

paragraph 38 above, all the questions necessary for resolution of Progressive’s liability to 

South and the Class are common.  The only individual issues are the amounts of 

damages, and they may be calculated on a mechanical, ministerial basis without the need 

for the trier of fact to decide them.  

Answer: Progressive Select denies the allegations in this Paragraph. 

44.  

More specifically, the damages to each Class member from Progressive’s use of 

the Mitchell System can be calculated by subtracting either the “Market Value” or the 

“Base Value’ from the NADA value, all of which amounts will be in Progressive’s 

electronic records for each Class member.  To the extent any NADA values are missing, 

they can be obtained from the NADA system.  A reasonable assumption for a cash 

settlement is that each Class member will necessarily incur a $75.25 transfer of title fee 

without lien and the $4.50 license plate registration transfer fee, making all Class 

members entitled to recover the exact same $79.75 for Progressive’s refusal to pay for 

title and registration.  And, South can provide evidence of the average dealer fee in 

Florida, which amount can be awarded to every Class member for Progressive’s refusal 

to pay dealer fees. 

Answer: Progressive Select denies the allegations in this Paragraph. 

45.  

A class action is superior because the amounts recoverable by individual Class 

members are not sufficient to justify individual suits against a large corporation like 
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Progressive which can be expected to vigorously defend every such suit.  For that reason, 

Class members do not have a real interest in individually controlling their separate 

claims.  Further, the overwhelming majority of Class members do not even know they 

have such claims to sue over.  This is demonstrated by the fact that there do not appear be 

any pending individual suits in Florida over these issues.  Simply put, there are no 

alternatives to a class action to resolve this controversy. 

Answer: Progressive Select denies the allegations in this Paragraph. 

46.  

Even if individual suits were feasible and likely to be filed, it would be highly 

inefficient and a waste of the parties’ and the court system’s resources to repeatedly 

adjudicate the same factual and legal issues.  Plus, it could result in undesirable 

inconsistent adjudications as set forth above.  Thus, it is highly desirable to concentrate 

the litigation in this forum, which is well equipped to resolve the controversy for all Class 

members and Progressive. 

Answer: Progressive Select denies the allegations in this Paragraph. 

47.  

There are no unusual difficulties likely to be encountered in the management of 

this case as a class action.  Florida law applies to all Class members’ claims, and the legal 

issues are simple matters of statutory and contractual interpretation.  All Class members 

are readily ascertainable from Progressive’s records, including physical addresses and 

email addresses (in most cases), making the provision of notice routine.  And, as 

previously explained, damages are easily and readily calculable for each Class member 

on a mechanical, ministerial basis. 
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Answer: Progressive Select denies the allegations in this Paragraph. 

COUNT I – CLASS ACTION FOR DECLARATORY RELIEF 
 

48.  

This is a class action for declaratory relief pursuant to Chapter 86, Florida 

Statutes, brought by South and the Class against Progressive. 

Answer: Progressive Select admits that Plaintiff purports to bring this action on 

behalf of himself and a putative class.  Progressive Select denies that Plaintiff is entitled 

any of the relief he seeks and denies that this case is appropriate for class certification. 

49.  

South and the Class re-allege and incorporate by reference Paragraphs 1-47 

above. 

Answer: Progressive Select incorporates by reference its responses to Paragraphs 

1-47 above.  

50.  

South and the Class take the positions that the Policy as reformed to conform with 

Fla. Stat. § 626.9743(5)(a) (if necessary): (a) does not allow Progressive to adjust and 

settle first-party motor vehicle total losses using the Mitchell System; (b) requires it to 

pay title and license plate registration fees on total loss claims, and (c) requires it to pay 

dealer fees on total loss claims.  Progressive disagrees with these positions and uniformly 

uses the Mitchell System to adjust and settle such claims and uniformly refuses to pay 

title and license plate registration fees and dealer fees in connection with such claims. 

Answer: Progressive Select denies the allegations in this Paragraph. 
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51.  

South and the other Class members still insured by Progressive are in doubt 

concerning their rights, and a bona fide present controversy exists between them and 

Progressive concerning the proper interpretation of Fla Stat. § 626.9743(5)(a) and the 

Policy, and the parties' respective rights and obligations thereunder. 

Answer: Progressive Select denies the allegations in this Paragraph. 

52.  

The rights, status, or other equitable or legal relations of the parties are affected 

by the Policy and Fla Stat. § 626.9743(5)(a).  Accordingly, pursuant to Fla. Stat. § 

86.021, South and the other Class members may obtain a declaration of their rights, 

status, or other equitable or legal relations thereunder. 

Answer: Progressive Select denies the allegations in this Paragraph. 

53.  

 South has retained the undersigned counsel to prosecute this action and is entitled 

to recover his reasonable attorneys’ fees and costs pursuant to Fla. Stat. § 627.428. 

Answer: Progressive Select admits, upon information and belief, Plaintiff 

retained the counsel undersigned in the Complaint.  Progressive Select denies the 

remaining allegations in this Paragraph. 

COUNT II – CLASS ACTION FOR BREACH OF CONTRACT 

54.  

This is a class action for breach of contract brought by South and the Class 

against Progressive. 

Answer: Progressive Select admits that Plaintiff purports to bring this action on 
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behalf of himself and a putative class but denies that Plaintiff is entitled to that relief. 

55. (51)1 

South and the Class re-allege and incorporate by reference Paragraphs 1-47 

above. 

Answer: Progressive Select incorporates by reference its responses to paragraphs 

1-47 above. 

56. (52) 

The Policy constituted binding contacts between Progressive and South and the 

other Class members.  By its own terms and Florida law, to the extent the Policy’s 

express terms regarding the adjustment and settlement of first-party motor vehicle total 

losses on the basis of actual cash value vary from the provisions of Fla. Stat. § 

626.9743(5)(a), it is deemed reformed to conform with that statute. 

Answer: Progressive Select denies the allegations in this Paragraph.  

57. (53) 

As explained above, by using the Mitchell System to adjust and settle the first-

party motor vehicle total losses of South and the Class, Progressive breached the Policy 

as to them.  Such breach proximately injured South and each Class member in the amount 

of the difference between either the “Market Value” or the “Base Value” calculated by 

the Mitchell System for the Class member’s total loss vehicle and the NADA database 

retail clean or dealer value for the vehicle. 

                                                            
1 Due to an apparent clerical error, the paragraph labeling in the Complaint skips from 54 
back to 51 on page 19, resulting in multiple paragraphs labeled 51 to 54.  The citations 
reflected in parentheses represent the as-labeled paragraphs, with the actual order of the 
paragraphs reflected before the parentheticals.  See Compl. at 19.  
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Answer: Progressive Select denies the allegations in this Paragraph. 

58. (54) 

As explained above, by refusing to pay South and the Class the title and license 

plate registration fees they would presumptively incur, $79.75, Progressive breached the 

Policy.  Such breach proximately injured South and each Class member in that amount. 

Answer: Progressive Select denies the allegations in this Paragraph. 

59. (55) 

 As explained above, by refusing to pay South and the Class the dealer fees they 

would presumptively incur, Progressive breached the Policy.  Such breach proximately 

injured South and each Class member in the amount of the average dealer fee in Florida. 

Answer: Progressive Select denies the allegations in this Paragraph. 

60. (56) 

 Pursuant to Fla. Stat. § 627.428, South is entitled to recover his reasonable 

attorneys’ fees and costs incurred in prosecuting this suit. 

Answer: Progressive Select denies the allegations in this Paragraph. 

GENERAL DENIAL 

Progressive Select denies all of the remaining allegations in the Complaint not 

expressly herein admitted. 

JURY TRIAL DEMAND 

Progressive Select hereby demands trial by jury on any and all Counts and 

defenses so triable. 

DEFENSES 

Without assuming the burden of proof where it otherwise rests with Plaintiff, 
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Progressive Select further pleads the following defenses to both the individual and class 

claims alleged in the Complaint: 

FIRST DEFENSE 

 Plaintiff fails to state a claim upon which relief may be granted. 

SECOND DEFENSE 

 Plaintiff’s claims fail because Fla. Stat. § 626.9743, on which Plaintiff’s claims 

are predicated, does not give rise to a private right of action.  

THIRD DEFENSE 

 Plaintiff’s claims fail because the method by which Progressive Select determined 

the actual cash value of Plaintiff’s vehicle complied with all applicable Florida laws. 

FOURTH DEFENSE 

 Plaintiff’s claims are barred because Plaintiff did not comply in all respects with 

the terms of his insurance policy. 

FIFTH DEFENSE 

 Plaintiff’s claims fail because Progressive Select acted in full compliance with the 

agreements referenced in the Complaint. 

SIXTH DEFENSE 

Any damages allegedly suffered by Plaintiff were not proximately caused by the 

acts, conduct, or omissions of Progressive Select. 

 

SEVENTH DEFENSE 

 Plaintiff’s claims are barred because Plaintiff has not acted with reasonable 

diligence and has not mitigated his damages, if any. 
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EIGHTH DEFENSE 

Some or all of the alleged claims of the putative class members are barred by the 

applicable statute of limitations.  

NINTH DEFENSE 

Plaintiff’s claims are barred to the extent he has failed to satisfy any condition 

precedent to suit. 

TENTH DEFENSE 

 The claims of Plaintiff and putative class members may be subject to the appraisal 

and dispute resolution provisions of their respective policies, thereby precluding the relief 

sought in the Complaint. 

ELEVENTH DEFENSE 

The request for declaratory relief is barred because Plaintiff has an adequate 

remedy at law. 

TWELFTH DEFENSE 

 This action is not a proper class action under Fed. R. Civ. P. 23 because 

declaratory relief is not the primary relief sought.   

THIRTEENTH DEFENSE 

 Plaintiff has failed to meet the requirements of the applicable class action rule, 

Federal Rule of Civil Procedure 23, as to the pleading or maintenance of a class action 

with regard to the matters set forth in Plaintiff’s Complaint, and, thus, the class 

allegations of the Complaint should be dismissed. 

FOURTEENTH DEFENSE 

The causes of action or claims alleged in the Complaint may not be properly 
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certified or maintained as a class action.  Plaintiff has failed to allege adequately all of the 

elements necessary to establish a valid class action under Rule 23 of the Federal Rules of 

Civil Procedure.  Plaintiff is not an appropriate class representative because his claims are 

not common and/or typical of the claims of the other purported class members.  

Plaintiff’s claims are inappropriate for class treatment because there are no common 

questions of law or fact, the alleged common questions do not predominate over 

individual issues raised by Plaintiff’s claims, and Plaintiff would not adequately represent 

the members of the putative class. 

FIFTEENTH DEFENSE 

Progressive Select denies the material allegations of the Complaint and demands 

strict proof thereof. 

SIXTEENTH DEFENSE 

 Plaintiff is not entitled to any attorneys’ fees, costs, or expenses. 

SEVENTEENTH DEFENSE 

Progressive Select hereby gives notice that it intends to rely upon any other 

defense that may become available or appear during the proceedings in this case, 

including defenses that may apply to any unnamed members of the putative class which 

Plaintiff seeks to represent, and hereby reserves its right to amend its Answer and 

Defenses to assert any such defense. 

 

WHEREFORE, Progressive Select requests that judgment be entered in its favor, 

that the claims asserted in the Complaint be dismissed with prejudice, and that the Court 

grant Progressive Select such other relief as may be just and proper, including, but not 
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limited to, an award of costs. 

Respectfully submitted this 16th day of November, 2018. 

  
/s/ Jeffrey S. Cashdan              
Jeffrey S. Cashdan (Trial Counsel) 
(admitted pro hac vice) 
Zachary A. McEntyre 
(admitted pro hac vice) 
James Matthew Brigman 
(admitted pro hac vice) 
KING & SPALDING LLP 
1180 Peachtree Street N.E. 
Atlanta, Georgia 30309 
Telephone: (404) 572-4600 
Fax: (404) 572-5100 
jcashdan@kslaw.com 
zmcentyre@kslaw.com 
mbrigman@kslaw.com 
 
Julia C. Barrett 
(admitted pro hac vice) 
KING & SPALDING LLP 
500 W. 2nd Street 
Suite 1800 
Austin, TX 78701 
Telephone: (512) 457-2000 
Fax: (512) 457-2100 
jbarrett@kslaw.com 
 
Marcy Levine Aldrich (FBN 0968447)  
Bryan T. West (FBN 83526) 
AKERMAN LLP 
Three Brickell City Centre  
98 Southeast Seventh Street  
Miami, Florida  33131 
Telephone: (305) 374-5600 
Fax: (305) 374-5095 
marcy.aldrich@akerman.com 
bryan.west@akerman.com 
 
Counsel for Defendant Progressive Select 
Insurance Company 
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