
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 19-21760-CIV-DIMITROULEAS 

 
WILLIAM SOUTH, 
 

Plaintiff, 
v. 
 
PROGRESSIVE SELECT INSURANCE COMPANY, 
 
 Defendant. 
_____________________________________/ 
 

ORDER GRANTING MOTION FOR CLASS CERTIFICATION 

THIS CAUSE comes before the Court on Plaintiff’s Motion for Class Certification [DE 

80, 82] (“Motion”). The Court has carefully considered the Motion, Defendant’s Response in 

Opposition [DE 87, 90], Plaintiff’s Reply [DE 91], the Parties’ arguments at the October 20, 

2020 hearing in this matter and is otherwise fully advised in the premises. For the reasons 

discussed below, the Court is satisfied that the requirements for a class action have been met. 

I. BACKGROUND 

Plaintiff William South (“Plaintiff” or “South”) alleges Defendant Progressive Select 

Insurance Company (“Progressive” or “Defendant”) underpaid each of the putative class 

members when settling their claims under their insurance policy with Progressive (the “Policy”). 

Plaintiff and similarly situated insureds possessed coverage under uniform policy provisions for 

comprehensive and collision coverage.  According to Plaintiff, Defendant was required to pay 

insureds the actual cash value (“ACV”) for vehicles under the Policy in the event of a "total 

loss."  
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The ACV, according to Plaintiff, includes title, license, and dealer fees. According to 

Plaintiff, Defendant Progressive failed to pay Plaintiff South and the putative class members 

these fees as part of the ACV for the insureds’ vehicles. According to Plaintiff, Defendant’s 

failure to pay the title, license, and dealer fees as part of the ACV is a violation of the Policy.  As 

such, Plaintiff contends that every class member is owed uniform title and license fees. As to 

dealer fees, Plaintiff seeks an average dealer fee in Florida for each putative class member. 

In addition, Plaintiff contends that Defendant has systematically underpaid insureds by 

using the Mitchell Work Center Total Loss system (“Mitchell System”) to calculate the value of 

insureds’ total loss vehicles. According to Plaintiff, Progressive’s use of the Mitchell System 

violates Florida state law and breaches the insurance Policy in two ways. Plaintiff alleges that the 

Mitchell System violates the Policy by failing to be a “generally recognized used motor vehicle 

industry source.” Additionally, the Mitchell system does not provide the “actual cost to purchase 

a comparable motor vehicle” derived from “retail cost.” As such, Plaintiff seeks both a 

declaratory judgment that Progressive’s use of the Mitchell system violates Florida law and 

breaches the Policy and a judgment for the damages caused by the breach of the Policy. 

 Plaintiff now moves to certify a class of Progressive insureds who were not paid the full 

ACV for their total loss vehicle, to be named class representative, and to have class counsel 

appointed.  

II. STANDARD OF REVIEW 

In deciding whether to certify a class, a district court has broad discretion. Washington v. 

Brown & Williamson Tobacco Corp., 959 F.2d 1566, 1569 (11th Cir. 1992).  A class action may 

only be certified if the court is satisfied, after a rigorous analysis, that the prerequisites of Rule 

23 have been met. Gilchrist v. Bolger, 733 F.2d 1551, 1555 (11th Cir. 1984).  Although a district 
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court is not to determine the merits of a case at the certification stage, “it may be necessary for 

the court to probe behind the pleadings before coming to rest on the certification question.” Id. at 

1570 n.11 (quoting Gen. Tel. Co. v. Falcon, 457 U.S. 147, 160 (1982)).  A court “may look 

beyond the allegations of the complaint in determining whether a motion for class certification 

should be granted.” Veal v. Crown Auto Dealerships, Inc., 236 F.R.D. 572, 577 (M.D. Fla. 

2006).  Therefore, “before a district court determines the efficacy of class certification, it may be 

required to make an informed assessment of the parties’ evidence. That a trial court does so does 

not mean that it has erroneously ‘reached the merits’ of the litigation.” Cooper v. S. Co., 390 

F.3d 695, 712-713 (11th Cir.2004) (quoting Kirkpatrick v. J.C. Bradford & Co., 827 F.2d 718, 

722 (11th Cir. 1987)).  

Parties seeking class action certification must satisfy the four requirements of Rule 23(a), 

commonly referred to as numerosity, commonality, typicality, and adequacy of representation. 

Amchem Prods. Inc. v. Windsor, 521 U.S. 591, 613 (1997).  Specifically, the four requirements 

of Rule 23(a) are:  

(1) the class is so numerous that joinder of all members is impracticable;  

(2) there are questions of law or fact common to the class;  

(3) the claims or defenses of the representative parties are typical of the 
claims or defenses of the class; and  

(4) the representative parties will fairly and adequately protect the interests 
of the class. 

 

Fed. R. Civ. P. 23(a).  The party moving for class certification bears the burden of establishing 

each element of Rule 23(a). London v. Wal-Mart Stores, 340 F.3d 1246, 1253 (11th Cir. 2003).  
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If the party seeking class certification fails to demonstrate any single requirement, then the case 

may not continue as a class action. Jones v. Roy, 202 F.R.D. 658, 662 (M.D. Ala. 2001).  

If the plaintiff satisfies the requirements of Rule 23(a), it must also satisfy one of the 

three subsections of Rule 23(b). Heaven v. Trust Co. Bank, 118 F.3d 735, 737 (11th Cir. 1997). 

Rule 23 (b)(2)—the first provision on which Plaintiff relies—provides for class certification if 

“the party opposing the class has acted or refused to act on grounds that apply generally to the 

class, so that final injunctive relief or corresponding declaratory relief is appropriate respecting 

the class as a whole “ Rule 23(b)(2). Rule 23(b)(3)—the alternative provision on which Plaintiffs 

rely—“permits class certification if ‘the court finds that the questions of law or fact common to 

class members predominate over any questions affecting only individual members, and that a 

class action is superior to other available methods for fairly and efficiently adjudicating the 

controversy.’” Little v. T-Mobile, USA, Inc., 691 F.3d 1302, 1304 (11th Cir. 2012) (quoting Fed. 

R. Civ. P. 23(b)(3)) (emphasis in original).   

The moving party “must affirmatively demonstrate his compliance” with the class 

certification requirements. Comcast Corp. v. Behrend, 133 S.Ct. 1426, 1432 (quoting Wal–Mart 

Stores, Inc. v. Dukes, 564 U.S. 338, (2011)).  That is, “a party must not only be prepared to prove 

that there are in fact sufficiently numerous parties, common questions of law or fact, typicality of 

claims or defenses, and adequacy of representation, as required by Rule 23(a) [but also] satisfy 

through evidentiary proof at least one of the provisions of Rule 23(b).” Id.  “All else being equal, 

the presumption is against class certification because class actions are an exception to our 

constitutional tradition of individual litigation.” Brown v. Electrolux Home Prod., Inc., 817 F.3d 

1225, 1233 (11th Cir. 2016). 
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III. DISCUSSION 

Plaintiff seeks certification of the following class with Plaintiff South serving as the class 

representative: 

All individuals who: (a) on or after September 18, 2013; (b) are or were covered 
by a Progressive Select Insurance Company (“Progressive”) Florida personal 
automobile insurance policy; (c) made a claim under the Collision or 
Comprehensive coverages of that policy for damage or loss to a covered vehicle 
which Progressive accepted and treated as a total loss claim; and (d) Progressive 
paid the claim on a cash settlement basis with the actual cash value derived from 
the Mitchell Work Center Total Loss system (hereafter the “Class”). The class 
period will be from September 18, 2013, to the date of class certification 
(hereinafter the “Class Period”). 

For the following reasons, the Court finds that class certification is warranted under Rule 23(a) 

and Rule 23(b)(3). In addition, the Court grants the request to appoint class counsel under Rule 

23 (g). 

 Prior to discussing the grounds for class certification, the Court will address 

Progressive’s objection to the declaration of Plaintiff’s attorney, Scott Jeeves, in support of the 

Motion for Class Certification. Plaintiff uses the Jeeves Declaration to organize evidence from 

Progressive’s pleadings, discovery responses, produced documents, and deposition testimony. 

Defendant argues that Mr. Jeeves declaration should be disregarded and points to two statements 

which it contends are mere legal conclusions. In adjudicating this Motion for Class Certification, 

the Court does not rely on any conclusory statements and legal conclusions in the Jeeves 

Declaration.  

A.  Rule 23(a) Requirements 

Federal Rule of Civil Procedure 23(a) imposes four requirements for certifying a class, 

numerosity, commonality, typicality, and adequacy. See Fed. R. Civ. P. 23(a).  
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1. Numerosity 

The first requirement of Rule 23(a) is that the class must be “so numerous that joinder of 

all members is impracticable.” Fed. R. Civ. P. 23(a)(1). The focus of the numerosity inquiry is 

not whether the number of proposed class members is “too few” to satisfy the Rule, but “whether 

joinder of proposed class members is impractical.” Armstead v. Pingree, 629 F. Supp. 273, 279 

(M.D. Fla. 1986). Parties seeking class certification do not need to know the “precise number of 

class members,” but they “must make reasonable estimates with support as to the size of the 

proposed class.” Fuller v. Becker & Poliakoff, P.A., 197 F.R.D. 697, 699 (M.D. Fla. 2000). 

Therefore, “[a] plaintiff must present some evidence that the class to be certified will satisfy the 

numerosity requirement of Rule 23.” Williams v. Wells Fargo Bank, N.A., 280 F.R.D. 665, 672 

(S.D. Fla. 2012).  With respect to this requirement, “[t]he Eleventh Circuit has held that 

‘[g]enerally, less than twenty-one is inadequate, more than forty adequate.’” Cheny v. 

Cyberguard Corp., 213 F.R.D. 484, 490 (S.D. Fla. 2003) (quoting Cox v. Am. Cast Iron Pipe 

Co., 784 F.2d 1546, 1553 (11th Cir. 1986)).  Thus, the “sheer number of potential class members 

may warrant a conclusion that Rule 23(a)(1) is satisfied.” LaBauve v. Olin Corp., 231 F.R.D. 

632, 665 (S.D. Ala. 2005) (citing Bacon v. Honda of Amer. Mfg., Inc., 370 F.3d 565, 570 (6th 

Cir. 2004)).  

Plaintiff has satisfied the numerosity requirement in the present case. Plaintiff points to 

evidence that there are over 60,000 members of the proposed class. Further, Defendant does not 

challenge the numerosity of the proposed class.  

The Court finds that numerosity requirement has been satisfied. 

2. Commonality  
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 The next requirement is that “there are questions of law or fact common to the class.” 

Fed. R. Civ. P. 23(a)(2). “This part of the rule does not require that all the questions of law and 

fact raised by the dispute be common or that the common questions of law or fact predominate 

over individual issues.” Vega v. T-Mobile USA, Inc., 564 F.3d 1256, 1268 (11th Cir. 2009) 

(internal quotations and citation omitted).  Rather, “[c]ommonality requires that there be at least 

one issue whose resolution will affect all or a significant number of the putative class members.” 

Williams v. Mohawk Indus., Inc., 568 F.3d 1350, 1355 (11th Cir. 2009). The resolution of the 

common issue must be achievable on a class-wide basis. See Wal-Mart Stores, Inc. v. Dukes, 564 

U.S. 338, 350 (2011). Put another way, what matters to class certification is " the capacity of a 

class-wide proceeding to generate common answers apt to drive the resolution of the litigation." 

See Id. (quoting Nagareda, Class Certification in the Age of Aggregate Proof, 84 N.Y.U.L.Rev. 

97, 131–132 (2009)). 

 Plaintiff argues that commonality is met here as three legal questions "lay the 

groundwork for resolution of all liability in this case." These questions are: " (1) what does “used 

motor vehicle industry” mean as that term is used in Fla. Stat. § 626.9743(5)(a)(2); (2) does the 

Policy, on its face and as conformed to § 626.9743(5), require payment of title/license fees 

because Florida law requires auto purchasers to pay them; and (3) does the Policy, on its face and 

as conformed to § 626.9743(5)(a), require payment of dealer fees if Progressive could reasonably 

have anticipated its total loss insureds would incur them?" Motion for Class Certification, [DE 

80] at p.10. These questions, Plaintiff contends, can all be resolved through interpretation of a 

statute and uniform insurance policies.  

Defendant contends that the common questions proffered by Plaintiff are not sufficient to 

meet the requirement of commonality. As to the common question regarding the viability of the 
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Mitchell System, Defendant contends Plaintiff and each putative class member would still have 

to demonstrate that he received less than he was owed. Defendant argues that a similar issue 

exists with the common question regarding title and license fees; according to Defendant, 

Plaintiff will be required to show that any violation of the Policy or statute actually led to some 

underpayment. Finally, as to the question regarding dealer fees, Defendant argues that whether 

Progressive could reasonably anticipate that any one insured would incur dealer fees could not be 

resolved on a class-wide basis.  

The Court finds that Plaintiff has met the commonality requirement of Rule 23(a). 

Plaintiff presents evidence that all members of the class were issued form policies that share the 

relevant policy language. Common questions of law and fact regarding the proper legal 

interpretation of this language exist, in particular, whether the policy language requires 

Progressive to pay title, license, and dealer fees and whether Progressive violated the Policy by 

using the Mitchell System to determine the ACV of Plaintiff's vehicle. “Ultimately, the burden 

on the plaintiff to show commonality is a low one and, unlike the predominance requirement of 

Rule 23(b)(3), will often be satisfied in cases of form contracts such as insurance policies, so 

long as the policy documents are uniform or largely the same throughout the case.” Mills v. 

Foremost Ins. Co., 269 F.R.D. 663, 671 (M.D. Fla. 2010). In addition, Plaintiff's claims raise 

common questions of law regarding Progressive's alleged violation of Florida Statute § 

626.9743(5). The Court agrees with Plaintiff that whether Progressive violated the Policy and 

Florida statutes is a common question of contract and statutory interpretation central to 

Defendants’ liability, and resolution of this issue will affect all members of the putative class.   

The Court finds that the commonality requirement has been met.  

3. Typicality 
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The claims or defenses of the representative class member must also be typical of the 

claims or defenses of the proposed class. Fed. R. Civ. P. 23(a)(3). “Typicality . . . does not 

require identical claims or defenses.” Kornberg v. Carnival Cruise Lines, Inc., 741 F.2d 1332, 

1337 (11th Cir. 1984). Rather, typicality “is established if the claims or defenses of the class and 

the class representative arise from the same event or pattern or practice and are based on the 

same legal theory.” Id. “Differences in the amount of damages between the class representative 

and other class members does not affect typicality.” Kornberg, 741 F.2d at 1337.  The class 

representative’s claims “need not be identical” to those of class members; they need only “‘arise 

from the same event or pattern or practice and [be] based on the same legal theory.’” Ault v. Walt 

Disney World Co., 692 F.3d 1212, 1216-17 (11th Cir. 2012).   

Defendant contends that Plaintiff's claims are not typical of those asserted by other class 

members, in particular, Plaintiff’s claim that Progressive's use of the Mitchell System violates 

the Policy and Florida statutes. Defendant contends that a certain percentage of the putative class 

members have an ACV calculation under the NADA system that is lesser than the calculation 

under the Mitchell System, KBB System or another system permitted under Florida law. For this 

reason, Defendant contends Plaintiff's claims are atypical and inadequate. 

Defendant’s argument as it applies to the typicality requirement is ultimately 

unpersuasive. To meet the typicality requirement the class representative's claims and those of 

the putative class members must “arise from the same event or pattern or practice and [be] based 

on the same legal theory.” Ault v. Walt Disney World Co., 692 F.3d 1212, 1216-17 (11th Cir. 

2012)). “A class representative must possess the same interest and suffer the same injury as the 

class members in order to be typical under Rule 23(a)(3).” Murray v. Auslander, 244 F.3d 807, 

811 (11th Cir. 2001). Here, Plaintiff South's and the putative class members claims arise out of 
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Progressive’s consistent practice of not paying its policy holders title, license, and dealer fees 

and determining the ACV of the total loss vehicle using the Mitchell System. In addition, 

Plaintiff and the putative class members seek a declaratory judgment regarding Defendant’s 

practice of calculating the ACV and appropriate monetary damages.  

The Court finds Plaintiff has satisfied the typicality requirement.  

4. Adequacy 

The final requirement under Rule 23(a) is that “the representative parties will fairly and 

adequately protect the interests of the class.” Fed. R. Civ. P. 23(a). “[T]his requirement applies to 

both the named plaintiff and counsel,” and “the requirement’s purpose is to protect the legal 

rights of absent class members.” London, 340 F.3d at 1253 (internal quotations omitted). 

Additionally, this requirement is meant “to uncover conflicts of interest between named parties 

and the class they seek to represent.” Id. (internal quotations omitted).  

The Court finds that Plaintiff and his counsel satisfy the Rule 23(a) requirement of 

adequacy. Defendant argues that Plaintiff South lacks the requisite adequacy for the same reason 

Defendant contends Plaintiff’s claim is atypical. Defendant argues that Plaintiff is inadequate 

because Plaintiff’s suggested method for calculating damages on a class wide basis would result 

in some putative class members receiving an estimation of the value of their total loss vehicle 

that is less than other possible systems for valuing vehicles. The Court is unpersuaded that the 

possibility of various putative class members benefiting from different methods of calculating 

damages necessarily creates a conflict of interest that renders Plaintiff inadequate. Plaintiff must 

necessarily, in the present case, proffer a method of calculating monetary damages.  Further, 

absolute homogeneity and unity of interests is not necessarily contemplated by Rule 23 class 
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actions brought under Rule 23(b)(3) for monetary damages, as Plaintiff does, in part, here. See 

Holmes v. Cont'l Can Co., 706 F.2d 1144, 1156 (11th Cir. 1983) (noting that “[h]eterogeneity, 

and its attendant potential for diverging interests, necessitated special rules of procedure to 

protect absent members of the (b)(3) class.”); Penson v. Terminal Transp. Co., 634 F.2d 989, 

993–94 (5th Cir. 1981) (discussing the required class notice procedures required by Rule 23 and 

explaining that “[t]he theory underlying the less stringent notice requirements for Rule 23(b)(2) 

actions is that there is purportedly a greater degree of “cohesiveness or unity in the class” than in 

23(b)(3) actions, which minimizes the need for notice and a right to opt out of the class.”).  

Further, the Court finds Plaintiff's counsel is qualified pursuant to Rule 23(g)(1) to 

represent the putative classes.  Plaintiff's counsel has sufficient experience with class actions and 

complex litigation.   

Defendant has not offered sufficient argument to negate Plaintiff's or his counsel’s 

adequacy.   

Plaintiff and his counsel satisfy the adequacy requirement. 

B. Rule 23(b) Requirements 

In addition to meeting the requirements under Rule 23(a), parties seeking class 

certification must also satisfy one of the subsections of Rule 23(b). Rosen v. J.M. Auto, Inc., 270 

F.R.D. 675, 678 (S.D. Fla. 2009).  Here, Plaintiff asserts that certification is appropriate under 

both Rule 23(b)(2) and Rule 23(b)(3). The court will evaluate whether Plaintiff has met the 

requirements of each subsection of Rule 23(b) in turn.  

1. Rule 23(b)(2) Requirements 

Plaintiff requests that the Court certify Count I of the Complaint seeking declaratory 

relief for class treatment pursuant to Rule 23(b)(2). 
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Rule 23(b)(2) provides for class certification when “the party opposing the class has 

acted or refused to act on grounds that apply generally to the class, so that final injunctive relief 

or corresponding declaratory relief is appropriate respecting the class as a whole.” Fed. R. Civ. P. 

23(b)(2). “Injuries remedied through (b)(2) actions are really group, as opposed to individual 

injuries. The members of a (b)(2) class are generally bound together through “preexisting or 

continuing legal relationships” or by some significant common trait such as race or gender.” See 

Holmes v. Cont'l Can Co., 706 F.2d 1144, 1155 (11th Cir. 1983) (quoting Note, Notice in Rule 

23(b)(2) Class Actions for Monetary Relief: Johnson v. General Motors Corp., 128 U.Pa.L.Rev. 

1236, 1252–53 (1980) (footnotes omitted)).  

Defendant argues that Plaintiff South lacks Article III standing to bring a claim for 

declaratory relief because he is no longer insured by Progressive. In addition, Defendant 

contends that class certification according to Rule 23(b)(2) would be inappropriate because 

Plaintiff’s claims for monetary damages predominate his claims for declaratory or injunctive 

relief.  

 The Eleventh Circuit has articulated that in order to have standing “when a plaintiff is 

seeking declaratory relief without a claim for money damages for injuries already suffered, the 

plaintiff must allege facts from which it appears that there is a substantial likelihood that he will 

suffer injury in the future. A&M Gerber Chiropractic LLC v. GEICO Gen. Ins. Co., 925 F.3d 

1205, 1214–15 (11th Cir. 2019). As Plaintiff South here brings claims for declaratory relief and  

monetary damages, it would appear under the Eleventh Circuit’s analysis in A&M Gerber 

Chiropractic LLC v. GEICO General Insurance Co. that Plaintiff South has standing to bring its 

claims. 
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Because Plaintiff’s class complaint primarily seeks monetary damages for past harms, 

however, certifying the present case and Plaintiff’s proposed class under Rule 23(b)(2) is not 

proper in the present case. “Monetary relief may be obtained in a Rule 23(b)(2) class action so 

long as the predominant relief sought is injunctive or declaratory. Murray v. Auslander, 244 F.3d 

807, 812 (11th Cir. 2001). Monetary damages predominate over declaratory relief when the 

damages are not merely incidental to the declaratory or injunctive relief requested. Incidental 

damages are typically those that a class member would be entitled to once liability to the class as 

a whole is established and which do not require complex individualized determinations. Id. 

(citing Allison v. Citgo Petroleum Corp., 151 F.3d 402, 411 (5th Cir.1998)). Here, Plaintiff’s 

request for monetary damages are not merely incidental to its request for declaratory relief rather 

Plaintiff’s complaint, standing, and class definition all demonstrate that Plaintiff’s claims are 

ultimately an effort to obtain monetary damages for past harms.   

Even if Plaintiff’s monetary damages did not predominate, Plaintiff’s proposed class 

action ultimately seeks to remedy past harms making class certification under Rule 23(b)(2) 

improper. In AA Suncoast Chiropractic Clinic, P.A. v. Progressive American Insurance Co., the 

Eleventh Circuit evaluated a Plaintiff’s attempt to certify a declaratory judgement action against 

an insurer under Rule 23(b)(2). See 938 F.3d 1170, 1175 (11th Cir. 2019). Even though the 

Plaintiff in AA Suncoast, similar to Plaintiff South in the present case, attempted to cast its claims 

as a request for a declaratory judgment, and even dropped its request for monetary damages, the 

Eleventh Circuit determined that the theory of the case was fundamentally one seeking to remedy 

past harms. Id. (stating that even though the plaintiff “hammers away at the fact that it no longer 

seeks class-wide monetary damages, … no amount of hammering can make its square peg fit 

into Rule 23(b)(2)’s round hole.”). The Eleventh Circuit looked at AA Suncoast’s class definition 
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and determined that the definition revealed that the plaintiff AA Suncoast was ultimately seeking 

retrospective relief, noting that nothing in the class definition envisioned future harm. Id. at 

1177. Similarly, Plaintiff South’s class definition demonstrates that the present case seeks to 

redress retrospective rather than prospective harms. Plaintiff’s class definition does not include 

insureds who would have a future interest in how Progressive handles total loss claims but only 

includes insureds who have “made a claim,” and, even if it did, it is not entirely clear that such 

would be sufficient to justify some form of injunctive relief. Id. (citing A&M Gerber 

Chiropractic LLC v. GEICO Gen. Ins. Co., 925 F.3d 1205, 1215 (11th Cir. 2019)). 

Based on the foregoing the Court finds that Rule 23(b)(2) is not the proper path for class 

certification in the present case. 

2. Rule 23(b)(3) Requirements  

  “Class certification under Rule 23(b)(3) is appropriate when (1) ‘questions of law or fact 

common to the members of the class predominate over any questions affecting only individuals 

members,’ and when (2) ‘a class action is superior to other available methods for fairly and 

efficiently adjudicating the controversy.’” Rosen v. J.M. Auto Inc., 270 F.R.D. 675, 678 (S.D. 

Fla. 2009), order vacated in part on reconsideration (May 26, 2009) (quoting Fed. R. Civ. P. 

23(b)(3)). The Court will consider each requirement in turn.  

1. Predominance 

Under the predominance factor, “[i]t is not necessary that all questions of fact or law be 

common, but only that some questions are common and that they predominate over individual 

questions.” Klay v. Humana, Inc., 382 F.3d 1241, 1254 (11th Cir. 2004). “Issues that are subject 

to generalized proof and applicable to the whole class must predominate over the issues 

involving individualized proof.” Rosen, 270 F.R.D. at 681 (citing Kerr v. City of W. Palm Beach, 
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875 F.2d 1546, 1558 (11th Cir.1989)). “Whether an issue predominates can only be determined 

after considering what value the resolution of the class-wide issue will have in each class 

member’s underlying cause of action.” Rutstein v. Avis Rent-A-Car Sys., Inc., 211 F.3d 1228, 

1234 (11th Cir. 2000).  Moreover, “the presence of individualized damages issues does not 

prevent a finding that the common issues in the case predominate.” Allapattah Servs., Inc. v. 

Exxon Corp., 333 F.3d 1248, 1261 (11th Cir. 2003). 

Plaintiff contends that common issues and common proof exist as to multiple elements of 

his breach of contract claim. There are three elements of a breach of contract claim in Florida, 1) 

the existence of a valid contract, 2) a material breach, and 3) damages. Beck v. Lazard Freres & 

Co., LLC, 175 F.3d 913, 914 (11th Cir. 1999). Plaintiffs’ point to common proof— a contract 

with uniform relevant language and standardized adjustment practices—that will be able to 

satisfy both the elements of a valid contract and of a material breach. With regard to damages, 

Plaintiff contends each class members damages can be established through a formulaic 

calculation and common evidence.  

As to Plaintiff’s claims regarding Defendant’s use of the Mitchell System, Defendant 

argues that Plaintiff will have to demonstrate that each individual class member was paid less 

using the Mitchell System than the ACV of the insureds total loss vehicle. As such, Defendant 

contends that Plaintiff has failed to demonstrate a class-wide basis for determining a class 

member’s standing, Defendant’s liability, or damages.  In addition, Defendant argues that 

potential defenses including enforcement of the appraisal clause and an insured’s agreement to 

the use of the Mitchell System exist, preventing class certification.   

As to Plaintiff’s claims regarding dealer fees, Defendant argues that each putative class 

member’s claim would require a highly individualized analysis. Defendant contends that the key 
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question in evaluating Plaintiff’s claim regarding dealer fees is whether Progressive could 

reasonably expect than any given insured would have to pay a dealer fee as part of the 

replacement cost for their total loss vehicle. Further, Defendant argues that as there is no uniform 

dealer fee, damages could not be calculated on a class-wide basis and any damage calculation 

would require highly individualized inquiries as to the amount of the dealer fee Progressive 

could reasonably expect any given insured would have to pay.  

Finally, as to Plaintiff’s claim for title transfer and license fees, Defendant argues that 

unlike previous cases where this Court has granted class certification for claims for title and 

license fees, the present case will require extensive individualized damage calculations because 

of Plaintiff’s other claims which require an adjustment of the ACV owed to each class member. 

Defendant argues that because the entire ACV must be re-calculated and could be lower than the 

amount previously paid by Progressive, Plaintiff cannot seek a flat fee for each class plaintiff for 

title and license fees.  

The Court finds Defendants’ arguments ultimately unpersuasive. Common issues of law 

and fact that are susceptible to common proof predominate over any issues that may necessitate 

to individualized proof.  Interpretation of uniform material insurance provisions that will 

determine liability is particularly indicative of predominance. See, e.g., Steinberg v. Nationwide 

Mut. Ins. Co., 224 F.R.D. 67, 80 (E.D.N.Y. 2004) (“For purposes of the litigation, the pertinent 

provisions of Nationwide's policies are substantially uniform and adjudication of the putative 

class' breach of contract claim would not invoke predomination of individual issues of fact.”); 

Burton v. Mountain W. Farm Bureau Mut. Ins. Co., 214 F.R.D. 598, 611 (D. Mont. 2003) (“The 

most significant aspect of this case is whether Mountain West denied stacking benefits to its 

insureds, and this question is common to all.”). Here, the material terms of class members’ 
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contracts with Progressive are identical and subject to common proof. Further, Defendants’ 

uniform business practices in adjusting total loss claims is subject to common proof. As such, the 

key elements of the existence of a contract and breach in the present case are subject to common 

proof.  

With regard to Plaintiff’s claim for dealer fees, Plaintiff contends that the critical question 

is whether Progressive could reasonably expect all of its total loss insureds to incur deader fees 

based on statistical probability. As such, Plaintiff contends individualized considerations as to 

whether each class member could reasonably be expected to incur a dealer fee, will not be 

relevant to determining whether Progressive breached the Policy or relevant statutes by failing to 

pay its insureds dealer fees. At this point in the litigation, the Court finds that common questions 

of law and fact will predominate the adjudication of whether Defendant breached the Policy by 

failing to pay dealer fees to its insureds. However, the Court notes that it retains the ability to 

reevaluate this determination and later establish sub-classes or decertify the class as to the breach 

of contract claim or any of Plaintiff’s theories of liability, including Plaintiff’s claim that 

Progressive breached the contract by failing to pay dealer fees.  

Defendant attempts to raise the issue of defenses which it claims would require 

individualized factual inquiries into each class members claims. First, Defendant contends that it 

retains that right to seek appraisal of disputed valuations which creates an individualized issue 

preventing class certification. In response, Plaintiff argues that as Defendant has litigated this 

case for over two years it has waived any right to demand appraisal of Plaintiff’s or class 

member’s claims. Defendant’s affirmative defense of appraisal clauses does not defeat 

predominance. Defendant has litigated this case in court for two years, including serving an 

answer that merely states that “Plaintiff and putative class members may be subject to the 
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appraisal and dispute resolution provisions of their respective policies.” Answer and Affirmative 

Defenses, [DE 27] at p. 33. Whether Defendant’s conduct constitutes waiver by participating in 

this litigation, see. Summit Towers Condo. Ass'n, Inc. v. QBE Ins. Corp., No. 11-60601-CIV, 

2012 WL 1288735, at *1 (S.D. Fla. Apr. 4, 2012) (citing Klosters Rederi A/S v. Arison Shipping 

Co., 280 So.2d 678, 681 (Fla.1973)) (holding that a “party that fails to seek appraisal within a 

reasonable time after the commencement of litigation waives its appraisal right by acting 

inconsistently with that right.”), will be a question common to all class members.  

Defendant also argues that Florida Statute § 626.9743(5) does not require Progressive to 

use any particular methodology and includes a catchall clause that permits the use of “any other 

method agreed to by Plaintiff.” As such, Defendant contends it would be permitted to argue that 

any given insured agreed to the use of the Mitchell System methodology. Florida Statute § 

626.9743(5) states: 

(5) When the insurance policy provides for the adjustment and settlement of first-
party motor vehicle total losses on the basis of actual cash value or replacement 
with another of like kind and quality, the insurer shall use one of the following 
methods: 
 

(a) The insurer may elect a cash settlement based upon the actual cost to 
purchase a comparable motor vehicle, including sales tax, if applicable 
pursuant to subsection (9). Such cost may be derived from: 
 

1. When comparable motor vehicles are available in the local 
market area, the cost of two or more such comparable motor 
vehicles available within the preceding 90 days; 
 
2. The retail cost as determined from a generally recognized used 
motor vehicle industry source such as: 
 

a. An electronic database if the pertinent portions of the 
valuation documents generated by the database are 
provided by the insurer to the first-party insured upon 
request; or 
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b. A guidebook that is generally available to the general 
public if the insurer identifies the guidebook used as the 
basis for the retail cost to the first-party insured upon 
request; or 
 

3. The retail cost using two or more quotations obtained by the 
insurer from two or more licensed dealers in the local market area. 
 

(b) The insurer may elect to offer a replacement motor vehicle that is a 
specified comparable motor vehicle available to the insured, including 
sales tax if applicable pursuant to subsection (9), paid for by the insurer at 
no cost other than any deductible provided in the policy and betterment as 
provided in subsection (6). The offer must be documented in the insurer's 
claim file. For purposes of this subsection, a comparable motor vehicle is 
one that is made by the same manufacturer, of the same or newer model 
year, and of similar body type and that has similar options and mileage as 
the insured vehicle. Additionally, a comparable motor vehicle must be in 
as good or better overall condition than the insured vehicle and available 
for inspection within a reasonable distance of the insured's residence. 
 
(c) When a motor vehicle total loss is adjusted or settled on a basis that 
varies from the methods described in paragraph (a) or paragraph (b), the 
determination of value must be supported by documentation, and any 
deductions from value must be itemized and specified in appropriate dollar 
amounts. The basis for such settlement shall be explained to the claimant 
in writing, if requested, and a copy of the explanation shall be retained in 
the insurer's claim file. 
 
(d) Any other method agreed to by the claimant. 
 

Based on the structure of the statute it appears that once an insurer choses to settle an 

insured’s claim with a cash settlement under Florida Statute § 626.9743(5)(a) it cannot rely on 

Florida Statute § 626.9743(5)(d)’s provision for any agreed to method. See Signor v. Safeco Ins. 

Co. of Illinois, No. 0:19-CV-61937-WPD, 2020 WL 6271169, at *6 (S.D. Fla. Mar. 23, 2020) 

(expressing skepticism that an insurer can “attempt to use an optional method of valuation 

provided by the statute, do so improperly, and meet the requirements § 626.9743(5)); Richardson 

v. Progressive Am. Ins. Co., No. 218CV715FTM99MRM, 2019 WL 2287955, at *4 (M.D. Fla. 

May 29, 2019) (remarking that “[t]he Policy does not require that Progressive investigate the 
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amount of loss with any particular methodology, only that the methodology that Progressive 

utilizes be performed properly and in accordance with Florida law.”). As Plaintiff’s proposed 

class is defined, at least in part, by having been paid a cash settlement, § 626.9743(5)(a) is the 

provision relevant to Plaintiff’s theory of liability and, therefore, a claimant’s agreement to 

another method under § 626.9743(5)(d) is not a predominant issue.  

The majority of Defendant’s remaining arguments that individual issues predominate 

revolve around whether individual issues predominate in determining the extent of each class 

members damages. Plaintiff’s theory of liability is that Defendant breached the Policy and 

Florida Statutes by failing to pay title, license, and dealer fees and by using the Mitchell System 

to calculate the ACV of its insureds’ total loss vehicles. Rather than viewing these as individual 

breaches, Defendant effectively argues that the key question is whether Progressive ultimately 

paid an individual insured less that it would have if it paid title, license, and dealer fees and did 

not use the Mitchell system. Defendant argues that the outcome of this question determines 

whether a class member has standing, whether the contract was breached, and what an individual 

class member’s damages were. Based on Plaintiff’s theories of liability, however, this question is 

one of damages. Whether Defendant breached the Policy by not paying title and license fees, by 

not paying dealer fees, or by using the Mitchell System are questions of liability common to all 

class members.  

The Court also finds unpersuasive Defendant’s arguments that individualized 

considerations regarding damages predominate the common questions as to liability. “The black 

letter rule recognized in every circuit is that individual damage calculations generally do not 

defeat a finding that common issues predominate.” Brown v. Electrolux Home Prod., Inc., 817 

F.3d 1225, 1239 (11th Cir. 2016) (internal quotations omitted). Two exceptions to this general 
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rule apply when computing damages would be “so complex, fact-specific, and difficult that the 

burden on the court system would be simply intolerable,” or when individual damages are 

accompanied by “significant individualized questions going to liability.” Id. (citations omitted).   

The Court finds that neither exception applies here. Plaintiff has proffered a methodology 

for calculating damages for title, license, and dealer fees that can be applied ministerially and 

formulaically across the entire class.  Plaintiff has also proffered a method of determining class 

member’s damages for Defendant’s use of the Mitchell System which would derive the damages 

by replacing the value calculated by the Mitchell System with a value calculated by the NADA 

system, which Plaintiff contends complies with the Policy and relevant statutes. In a similar suit, 

Slade v. Progressive Security Insurance Company, the Fifth Circuit found that a methodology 

that replaced the allegedly unlawful Mitchell System calculation with a value derived from 

NADA or KBB aligned with a liability theory similar to Plaintiff’s here and did not preclude 

class certification. Slade v. Progressive Sec. Ins. Co., 856 F.3d 408, 411 (5th Cir. 2017). Based 

on the arguments of the Parties, it does not appear that computing damages using a formula 

would be so complex and fact-specific that it would pose an intolerable burden on the Court.   

Further, the common legal and factual issues identified in this case are significantly more 

substantial than the individualized damages issues emphasized by Defendant.   

The Court finds that the predominance factor under Rule 23(b)(3) is satisfied. 

2. Superiority 

Rule 23(b)(3) requires that class treatment “is superior to other available methods for 

fairly and efficiently adjudicating the controversy.” Fed. R. Civ. P. 23. According to Rule 23, the 

factors relevant to determining whether a case meets the superiority requirement are: “(A) the 

class members' interests in individually controlling the prosecution or defense of separate 
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actions;(B) the extent and nature of any litigation concerning the controversy already begun by 

or against class members;(C) the desirability or undesirability of concentrating the litigation of 

the claims in the particular forum; and(D) the likely difficulties in managing a class action.” Id. 

This factor is closely linked to the predominance factor “because when common issues 

predominate over individual issues, a class action lawsuit becomes more desirable as a vehicle 

for adjudicating the plaintiffs’ claims.” Nelson v. Mead Johnson Nutrition Co., 270 F.R.D. 689, 

698 (S.D. Fla. Nov. 1, 2010) (citing Klay, 382 F.3d at 1269).  

There are multiple factors which support class treatment of the present action. Class 

treatment is supported by the consideration that each individual member’s financial interest in 

vindicating their contractual rights in the present case is relatively small, in comparison to the 

cost of litigation a breach of contract case against a large company. “Class actions are 

particularly appropriate, where… multiple lawsuits would not be justified because of the small 

amount of money sought by the individual plaintiffs.” See Leszczynski v. Allianz Ins., 176 F.R.D. 

659, 676 (S.D. Fla. 1997) (citing Advisory Committee Note to 1996 Amendment to Rule 23). 

The Court is only aware of one other case, also pending before the undersigned and which was 

granted class certification, which concerns the present controversy and is brought by insureds 

against Progressive Select. See Paris v. Progressive Am. Ins. Co., Case No. 1:19-cv -21761 (S.D. 

Fla.). The Parties have not raised any issues as to the litigating this case in the present forum. 

Finally, the Court finds that class treatment of the present case would be manageable. 

Further, Defendant does not contest the superiority of class treatment in the present case 

separate from its other arguments against class certification addressed herein.  

 The Court finds that class certification is superior to other methods for adjudicating this 

controversy.      
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IV. CONCLUSION 

For the foregoing reasons, it is ORDERED AND ADJUDGED as follows: 

1. The Motion for Class Certification [DE 80, 82] is GRANTED; 

2. The Court hereby certifies the following class pursuant to Fed. R. Civ. P. 

23(b)(3): 

a. All individuals who: (a) on or after September 18, 2013; (b) are or were 

covered by a Progressive Select Insurance Company (“Progressive”) Florida 

personal automobile insurance policy; (c) made a claim under the Collision or 

Comprehensive coverages of that policy for damage or loss to a covered 

vehicle which Progressive accepted and treated as a total loss claim; and (d) 

Progressive paid the claim on a cash settlement basis with the actual cash 

value derived from the Mitchell Work Center Total Loss system. The class 

period will be from September 18, 2013, to the date of class certification. 

3. William South is appointed as class representative of the above class. 

4. Scott R. Jeeves of The Jeeves Law Group, P.A., Craig E. Rothburd, Esq. of Craig E. 

Rothburd, P.A., Casim Adam Neff, Esq. of the Neff Insurance Law, PLLC, Edward H. 

Zebresky, Esq. and Mark S. Fistos, Esq. of Zebersky Payne, LLP, Alec H. Schultz, Esq. 

and Carly A. Kligler, Esq. of Leo Cosgrove, LLP, and Stephen B. Murray, Jr. of Murray 

Law Firm are hereby certified as Class Counsel pursuant to Fed. R. Civ. P. 23(g)(1).  

5. On or before January 6, 2020, the Parties shall jointly file for approval by the Court 

a proposed notice to Class members; alternatively, if the parties cannot agree on a 

proposed notice, Plaintiff shall file a proposed notice on or before January 6, 2020, 
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and Defendant shall file any objections within three (3) days of the filing of Plaintiff’s 

proposed notice. 

DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County, Florida this 

23rd day of December, 2020. 

 

 

 

 

 

 

 

 

 

 

 

Copies furnished to counsel of record 

Case 1:19-cv-21760-WPD   Document 137   Entered on FLSD Docket 12/28/2020   Page 24 of 24


	I. BACKGROUND
	II. STANDARD OF REVIEW
	III. DISCUSSION
	A.  Rule 23(a) Requirements
	1. Numerosity
	2. Commonality
	3. Typicality
	4. Adequacy

	B. Rule 23(b) Requirements
	1. Rule 23(b)(2) Requirements
	2. Rule 23(b)(3) Requirements
	1. Predominance
	2. Superiority


	IV. CONCLUSION

