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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 
Case No. 0:19-cv-60785-SMITH/VALLE 

AARON DONDE, individually and on behalf  
of all others similarly situated,     CLASS ACTION 
 
 Plaintiff,       
v.  
 
FREEDOM FRANCHISE SYSTEMS, LLC,  
a Florida Company, and FREEDOM  
ADVENTURES, LLC, a Florida company 
 
 Defendants. 
___________________________________/ 
 

DECLARATION OF AVI R. KAUFMAN  
 

Avi R. Kaufman declares as follows: 

1. I am the attorney designated as Class Counsel for Plaintiff under the Settlement 

Agreement (“Settlement” or “Agreement”) entered into with Defendants Freedom Franchise 

Systems, LLC and Freedom Adventures, LLC.1 I submit this declaration in support of Plaintiff’s 

Unopposed Motion for Final Approval of Class Action Settlement. Except as otherwise noted, I 

have personal knowledge of the facts set forth in this declaration, and could testify competently to 

them if called upon to do so. 

2. To promote and market its boat clubs, Defendants initiated a text message 

marketing campaign whereby autodialed text messages were sent to Plaintiff and approximately 

90,330 other individuals.  Plaintiff alleged that this marketing campaign violated the TCPA 

because the messages were sent to consumers without express written consent and notwithstanding 

their having been on the DNC. 

3. The parties engaged in extensive discovery, including third party discovery prior to 

reaching settlement. Both Defendants responded to interrogatories (and, after a meet and confer, 

Freedom Adventures amended its interrogatory responses), and the Defendants, Trumpia, and 

 
1 All capitalized defined terms used herein have the same meanings ascribed in the Agreement.  
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SalesOptima (the company that supplied the shared CRM to the Freedom Boat Club entities, whom 

Plaintiff also subpoenaed) all produced a multitude of documents relating to how the Freedom 

Boat Club entities obtained class member cell phone numbers, the relationship between the various 

Freedom Boat Club entities, and the performance of the dialing platform used to send the text 

messages. This discovery went to the key merits issues, including whether class members 

consented to receive text messages or had an established business relationship with the Freedom 

Boat Club entities, whether Freedom Franchise Systems could be held vicariously liable for other 

Freedom Boat Club entities’ text messages, and whether the text messages were sent using a 

dialing platform that constitutes an automatic telephone dialing system under the TCPA.  

4. As such, Class Counsel’s analysis and understanding of the legal obstacles 

positioned them to evaluate with the strengths and weaknesses of Plaintiff’s claims and 

Defendant’s defenses, as well as the range and amount of damages that were potentially 

recoverable if the Action proceeded to judgment on a class-wide basis. Class Counsel believes that 

Plaintiff had a strong case against Defendants. Even so, Class Counsel are mindful that Defendants 

advanced significant defenses, including defenses to class certification, that would have been 

required to overcome in the absence of the Settlement. Apart from the risks, continued litigation 

would have involved substantial delay and expense, which further counsels in favor of Final 

Approval, especially in light of Defendants’ financial condition and ability to satisfy a judgment, 

if one was ultimately obtained. 

5. With the benefit of fulsome discovery, the Parties engaged in intensive arm’s-

length negotiations over multiple weeks to resolve the Case with a view toward achieving 

substantial benefits for the Settlement Class as a whole, while avoiding the cost, delay, and 

uncertainty of further litigation, trial, and appellate practice. And on October 10, 2019, the Parties 

reached settlement. The Parties negotiated and reached agreement regarding fees and costs only 

after agreeing on all other material terms of the Settlement. 

6. The Settlement is fair, reasonable, and adequate given the risk that, even if a class 

was certified, Plaintiff and the class would not prevail on the merits of their claims, warranting 

preliminary and ultimately final approval.  Specifically, based on Plaintiff’s and other class 

members’ voluntary provision of their cell phone numbers to the Freedom Boat Club entities, the 

trier of fact could have concluded that they consented to receive text messages from the Freedom 

Boat Club entities and/or established business relationships with the Freedom Boat Club entities.  
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Based on the operative agreements between Freedom Franchise Systems and other Freedom Boat 

Club entities, and the general nature of franchisor/franchisee relationships, the trier of fact also 

could have determined that Freedom Franchise Systems was not vicariously liable for the sending 

of the text messages.  Perhaps the greatest risk to Plaintiff and the class was the ever changing 

TCPA landscape. In fact, since the Parties settled, the United States Supreme Court has taken up 

two cases with the potential to eliminate some or all of the TCPA’s provisions, including the 

autodialer and Do Not Call provisions at issue in this case. And, based on the Eleventh Circuit’s 

review and ultimate interpretation of what constitutes an automatic telephone dialing system under 

the TCPA during the pendency of this action, the Court or trier of fact may have ultimately 

concluded that the Trumpia platform was not an automatic telephone dialing system.     

7. Although the exact amount of each claiming Settlement Class Member’s 

distribution has not been determined, if the Court approves the requested attorneys’ fees and 

Service Award, the anticipated payout per claimant is expected to be approximately $7.25. Given 

the myriad risks attending these claims, as well as the certainty of substantial delay and expense 

from ongoing litigation, the Settlement providing for an immediate payment of approximately 

$7.25 per potential TCPA violation and per Settlement Class Member represents a fair 

compromise.  

8. The Release is narrowly tailored to the claims asserted in this action. 

9. The settlement class is numerous because it consists of approximately 90,331 

recipients of text messages from or on behalf of Freedom Franchise, Freedom Adventures, 

Freedom Boat Club, LLC, and their affiliates and franchises (the “Freedom Boat Club entities”).  

To determine the size of the class, pursuant to a subpoena to Trumpia Cloud Solutions (the supplier 

of the texting platform used by the Freedom Boat Club entities, which was developed by Trumpia 

and packaged as part of CRM software provided by a company called SalesOptima to the Freedom 

Boat Club entities), Plaintiff obtained text message logs for all text messages sent from shortcode 

77453 or otherwise sent from or on behalf of the Freedom Boat Club entities from March 26, 2015 

(the date on which the class period begins).  See Trumpia subpoena response, attached as Exhibit 

A, at request no. 2 (indicating that Trumpia would produce “All text messages,” which were in 

fact produced and designated CONFIDENTIAL; Freedom Adventures’ amended answers to 

interrogatories, attached as Exhibit B, at no. 3 (identifying SalesOptima as the provider of the 

texting platform, resulting in Plaintiff serving a subpoena on SalesOptima, which, among other 
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things, resulted in the identification of Trumpia as the ultimate provider of the texting platform).  

Those records reflect that there were 90,331 unique cell phone numbers to which text messages 

were successfully transmitted by or on behalf of the Freedom Boat Club entities.   

10. The settlement class is ascertainable based on the information included in the 

Trumpia text message logs and records otherwise maintained by the Freedom Boat Club entities.    

Specifically, all of the text message recipients are cell phone users who had previously and 

voluntarily provided their cell phone numbers and other contact information to a Freedom Boat 

Club entity, and therefore the Freedom Boat Club entities have been able to produce consumer 

identifying information (including names, cell phone numbers, addresses, and email addresses) in 

their shared CRM system for each of the text message recipients based on the cell phone numbers 

in the Trumpia text logs.  See Freedom Adventures’ amended answers to interrogatories at nos. 1, 

8.  The Court can therefore objectively determine class membership in an administratively feasible 

manner (and direct notice can be provided to settlement class members) based on Trumpia’s and 

the Freedom Boat Club entities’ records.   

11. The Trumpia text message logs reflect that every text message recipient received a 

text message that included in its text the term (1) “Freedom Boat Club,” (2) the abbreviation 

“FBC,” and/or (3) a link to a Freedom Boat Club affiliated website.   Settlement class members 

are therefore also able to objectively determine whether they received a text message from or on 

behalf of a Freedom Boat Club entity based on their own records of receiving text messages. 

12. The primary issues to be determined in this matter are (1) whether class members 

consented or had an established business relationship with any of the Freedom Boat Club entities, 

(2) whether Freedom Franchise Systems could be held vicariously liable for other Freedom Boat 

Club entities’ text messages, and (3) whether the dialing platform used to send the text messages 

was an automatic telephone dialing system as defined under the TCPA.  Because the Freedom 

Boat Club entities collected class members’ cell phone numbers in one of two substantially similar 

ways, whether class members’ voluntary provision of their cell phone numbers constituted consent 

and/or established a business relationship could be resolved based on the same evidence used to 

determine whether Plaintiff, who, according to Defendants’ records, voluntarily provided his cell 

phone number consented to received text messages from Defendants or had an established business 

relationship with Defendants.  Because the evidence obtained in discovery reflects that (1) the 

relationship between Freedom Franchise Systems and the other Freedom Boat Club entities was 
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based on a substantially similar contract, and (2) Freedom Franchise Systems supplied the other 

Freedom Boat Club entities with the same dialing platform to send text messages, whether 

Freedom Franchise Systems is vicariously liable as to text messages sent by any other Freedom 

Boat Club entity can be determined based on the same evidence relevant to Freedom Franchises 

Systems’ vicarious liability as to text messages sent by ever other Freedom Boat Club entity, 

including Freedom Adventures, the Freedom Boat Club entity that text messaged Plaintiff.    

Because all of the Freedom Boat Club entities used the Trumpia dialing platform to send text 

messages to class members, including Plaintiff, determining whether the texts to Plaintiff were 

sent using an automatic telephone dialing system will resolve this issue as to all class members.  

The proposed class therefore satisfies the predominance requirement. 

13. The proposed class satisfies the superiority requirement because the class satisfies 

the predominance requirement and consists of approximately 90,331 consumers each with likely 

damages of $500 per text message, signifying that the claims should be resolved in a consistent 

manner and jointly, particularly given the unlikeness that class members will separately file claims.   

14. The Notice Program was designed to provide the best notice practicable and was 

tailored to take advantage of the information Defendants had available about Settlement Class 

members. The Notice Program was reasonably calculated to apprise the Settlement Class of the 

pendency of the Action, the terms of the Settlement, Class Counsel’s Attorneys’ Fee application 

and request for Service Award for Plaintiff, and their rights to opt-out of the Settlement Class or 

object to the Settlement. All of the text message recipients are cell phone users who had previously 

and voluntarily provided their cell phone numbers and other contact information to a Freedom 

Boat Club entity, and therefore the Freedom Boat Club entities have been able to produce 

consumer identifying information (including names, cell phone numbers, addresses, and email 

addresses) in their shared CRM system for each of the text message recipients based on the cell 

phone numbers in the Trumpia text logs. The Notices and Notice Program constitute sufficient 

notice to all persons entitled to notice, and satisfies all applicable requirements of law including, 

but not limited to, Federal Rule of Civil Procedure 23 and the constitutional requirement of due 

process.  

15. The Claims Process here is straightforward, easy to understand for Settlement Class 

Members, and designed so that they can easily claim their portion of the Settlement Fund. 
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16. Class Counsel strongly endorses the Settlement given the significant risks in 

proceeding with litigating this case, including the ever changing TCPA landscape. 

17. To date, there have been no objections or opt-outs to the Settlement. 

18. Plaintiff Aaron Donde’s participation in this action resulted in an excellent recovery 

for the Settlement Class members.  He spent his personal time assisting with matter, including by 

submitting to interviews with Class Counsel, reviewing all material filings, including approving 

the Agreement, and locating and forwarding responsive documents and information to Defendants’ 

formal discovery requests.  He was also available for trial, if necessary. Plaintiff Donde’s claim is 

uniquely strong because of the certainty surrounding the absence of evidence supporting 

Defendants’ consent or existing business relationship defenses. 

19. Litigation of this Action required counsel trained in class action law and procedure 

as well as the specialized issues presented here. Plaintiff’s counsel is adequate because he is 

experienced, has the financial and other firm resources to properly manage this case as a class suit, 

and conducted significant discovery as to class certification and merits issues in this action prior 

to reaching settlement.   

20. Throughout the litigation, Defendants were represented by extremely capable 

counsel.  In fact, all of Defendants’ counsel are former Greenberg Traurig attorneys. They were 

worthy, highly competent adversaries. 

21. Class Counsel is particularly experienced in the litigation, certification, and 

settlement of nationwide class action cases, including TCPA class actions, and his participation 

added value to the representation of this Settlement Class.   

22. Since 2008, the attorneys of Kaufman P.A. have worked on consumer class action 

cases that have ended in class-wide settlements totaling more than $100 million.  Kaufman P.A.’s 

attorneys have also successfully recovered millions of dollars in settlements and judgments for 

plaintiffs in breach of contract actions in the media, real estate, fashion, healthcare, 

telecommunications, and banking industries.   

23. Rachel Kaufman has degrees in communications and philosophy from 

Northwestern University and a JD from Boston University School of Law.  Prior to joining 

Kaufman P.A., Rachel worked at Lash & Goldberg in its commercial litigation practice group and 

Epstein, Becker & Green in its class action, commercial litigation and healthcare practice groups. 

Rachel is a member of the California, Florida, and Washington, D.C. bars.  Rachel is also admitted 
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to practice in all federal district courts in California, the Southern and Middle Districts of Florida, 

and the Eleventh Circuit.   

24. I have a degree in government from Harvard University and a JD from Georgetown 

University Law Center.  Prior to founding Kaufman P.A., I worked at Kopelowitz Ostrow 

Ferguson Weiselberg Gilbert and Carlton Fields Jorden Burt in their national class action and 

commercial litigation practice groups.  I a member of the Florida bar, and am admitted to practice 

in all federal district courts in Florida and the Eleventh Circuit.  I am also admitted to practice in 

the Eastern District of Wisconsin, Eastern District of Michigan, Northern District of Illinois, 

District of Colorado, and Western District of Arkansas.   

25. During the last few years, the attorneys of Kaufman P.A. have specialized in 

matters arising under the TCPA, and I have been appointed as class counsel in the following 

actions: 

• Gottlieb v. CITGO Petroleum Corporation (S.D. Fla. 2017), a nationwide 
Telephone Consumer Protection Act class action resulting in an $8.3 million class 
wide settlement.   

• Broward Psychology, P.A. v. SingleCare Services, LLC (Fla. Cir. Ct. 2019), a 
Florida Telephone Consumer Protection Act class action resulting in a $925,110 
class wide settlement. 

• Van Elzen v. Educator Group Plans, et. al. (E.D. Wis. 2019), a nationwide 
Telephone Consumer Protection Act class action resulting in a $900,000 class wide 
settlement. 

• Halperin v. YouFit Health Clubs, LLC (S.D. Fla. 2019), a nationwide Telephone 
Consumer Protection Act class action resulting in a $1.4 million class wide 
settlement. 

• Armstrong v. Codefied Inc. (E.D. Cal. 2019), a nationwide Telephone Consumer 
Protection Act class action resulting in a $2.2 million class wide settlement. 

• Bulette v. Western Dental, et al. (N.D. Cal. 2020), a nationwide Telephone 
Consumer Protection Act class action resulting in a $9.7 million class wide 
settlement.   

• Itayim v. CYS Group, Inc. (S.D. Fla. 2020), a Telephone Consumer Protection Act 
class action resulting in a $492,250 class wide settlement. 

• Izor v. Abacus Data Systems, Inc. (N.D. Cal. 2020), a nationwide Telephone 
Consumer Protection Act class action settlement resulting in a $1.95 million class 
wide settlement. (Final fairness hearing scheduled for December 17, 2020.) 
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26. As a result of Plaintiff’s counsel’s experience, Plaintiff’s counsel has the financial 

and other firm resources, and has committed them, to properly manage this case as a class suit.   

27. All told, Class Counsel’s work achieved an excellent result – a Settlement Fund 

making $948,475.50 available for the benefit of the Settlement Class. Class Counsel’s efforts were 

essential to achieving the Settlement before the Court. 

28. Pursuant to the Agreement and the Notices, and consistent with recognized class 

action practice and procedure, Class Counsel respectfully requests an award of attorneys’ fees 

equal to $237,118.87 or 25% of the Settlement Fund. 

29. Counsel’s requested fee of 25% of the Settlement Fund is below the benchmark for 

fees typically awarded in similar cases in the Eleventh Circuit and other circuits. 

30. Prosecuting Plaintiff and the Class’s claims demanded considerable time and labor, 

making this fee request reasonable. Below, I set forth the nature of the work performed and time 

expended by Kaufman P.A. in the Action to demonstrate why Class Counsel’s request for 

attorneys’ fees and expenses is reasonable and should be approved by the Court. 

31. I was involved in all major aspects of litigating this Action.  Those efforts generally 

fell into the following categories: (a) pre-filing investigation and pleadings; (b) post-filing 

investigation and discovery; (c) motion practice; and (d) settlement and case and settlement 

management.   

32. I am the attorney who oversaw the day-to-day activities in this Action and have 

reviewed the firm’s time records in connection with the preparation of this Declaration.  The 

purpose of this review was to confirm the accuracy of the time entries, as well as the necessity for, 

and reasonableness of, the time and expenses committed to this Action.  As a result of this review, 

I believe the time reflected herein and the expenses for which payment is sought are reasonable 

and were necessary for the effective and efficient prosecution and resolution of the Action.  In 

addition, I believe that the expenses are all of a type that would be typically charged to an hourly 

fee-paying client in the private legal market. 

33. In total, Kaufman P.A. devoted 272.75 hours to this litigation, as of September 18, 

2020.2 A breakdown of the hours devoted to this matter per attorney is provided below. Class 

Counsel has been awarded attorneys’ fees in TCPA class actions based on lodestar cross-checks 

 
2 Detailed billing records are available for the Court’s in camera inspection on request. 
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using hourly rates ranging from $500 to $800.  See Itayim v. CYS, No. 0:19-cv-62197-RNS (S.D. 

Fla. Jun. 29, 2020) (awarding attorneys’ fees of approximately 28.6% percent of a Settlement 

Fund, and reviewing reasonableness based on the conservative hourly rate of $500); Bulette v. W. 

Dental Servs., No. 3:19-cv-00612-MMC (N.D. Cal. Jul. 17, 2020) (awarding attorneys’ fees of 

twenty-five percent of a Settlement Fund plus expenses, and reviewing reasonableness based on a 

lodestar cross-check of Mr. Kaufman’s hourly rate of $800 and Ms. Kaufman’s hourly rate of 

$730). Based on the conservative hourly rate of $500, the total lodestar amount for Kaufman P.A.’s 

time expended to date in this action is $136,375. Accordingly, the lodestar amount is at most a 

1.73% multiplier of the requested fee—a multiplier well within the range approved in similar 

cases.3 A multiplier of 2-3 times lodestar is typically awarded in class actions to compensate for 

contingency risk. E.g. Jimenez v. Pizzerias, LLC, No. 1:16-CV-22035-KMM, 2017 U.S. Dist. 

LEXIS 129820, at *14 (S.D. Fla. Aug. 14, 2017); Martin v. Glob. Mktg. Resch. Servs., No. 6:14-

cv-1290-Orl-31KRS, 2016 U.S. Dist. LEXIS 164770, at *5 (M.D. Fla. Nov. 30, 2016). 

Pre-filing Investigation and Pleadings 

34. Before filing the Action, Kaufman P.A. conducted a thorough investigation into the 

facts of the case, including by investigating Plaintiff’s relationship and experiences with Defendant 

as well as researching the potential claims Plaintiff and the Class had against the Defendant. After 

significant investigation and discussions with Plaintiff, Kaufman P.A. drafted and revised the 

pleadings.   

Timekeeper Hourly Rate Hours Worked Lodestar 

Avi R. Kaufman $500 21 $10,500 

Rachel E. Kaufman $500 5.25 $2,625 

 Total 26.25 $13,125 

 

 

 

 
3 Applying an hourly rate of $800 for Mr. Kaufman and $730 for Ms. Kaufman results in a 
lodestar of $212,180, and a multiplier of 1.11%. 
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Post-filing Investigation and Discovery  

35.  In this phase of litigation the work performed by Kaufman P.A. included, but was 

not limited to communicating regularly with Plaintiff regarding the facts pertinent to his claims 

and the progress of the case; reviewing and investigating the corporate entities associated with 

Freedom Boat Club and analyzing the proper defendants to this action; preparing a discovery plan; 

preparing discovery requests to Defendants; preparing written third party discovery; extensively 

investigating Defendants, SalesOptima (the company that supplied the shared CRM to the 

Freedom Boat Club entities), the Trumpia platform used to send the text messages, and the claims; 

preparing discovery responses to Defendants’ discovery requests; engaging in meet and confers 

with opposing counsel regarding Defendants’ and third party discovery responses; noticing the 

corporate representative deposition of Trumpia; noticing the inspection of Defendants’ dialer, 

computer software, and/or application supplied by SalesOptima and/or Trumpia; and reviewing 

and analyzing thousands of pages of Defendants’ and third party discovery responses and 

productions. 

 

Timekeeper Hourly Rate Hours Worked Lodestar 

Avi R. Kaufman $500 87.5 $43,750 

Rachel E. Kaufman $500 24.25 $12,125 

 Total 111.75 $55,875 

 

Law and Motion Practice  

36. During this phase of the litigation, the work performed by Kaufman P.A. included, 

but was not limited to, analyzing and preparing an Amended Class Action Complaint, analyzing 

Defendants’ Answers to the Complaint; meeting and conferring with opposing counsel and 

preparing a joint Rule 26 report; meeting and conferring with opposing counsel regarding 

mediation, settlement, and other case management issues; researching and briefing the motions for 

preliminary, renewed preliminary and final approval; preparing and researching the joint motion 

to add renotice components and extension of the claims deadline; and preparing for and attending 

the hearing on preliminary approval. 
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Timekeeper Hourly Rate Hours Worked Lodestar 

Avi R. Kaufman $500 37.25 $18,625 

Rachel E. Kaufman $500 43.5 $21,750 

 Total 80.75 $40,375 

 

Settlement and Case and Settlement Management 

37. During this phase of the litigation, Kaufman P.A. was engaged in all aspects of 

settlement with opposing counsel, including, but not limited to, engaging in negotiations with 

opposing counsel; participating in settlement calls with Plaintiff; and drafting and revising various 

iterations of the settlement agreement and associated documents. Kaufman P.A.’s work also 

included dealing with scheduling issues; revising the claims form and notices; coordinating with 

and overseeing the settlement administrator regarding the implementation of the notice plan and 

claims process, including by reviewing and testing all aspects of the Settlement Website, reviewing 

claims, and addressing questions as they arose; evaluating the notice program and potential 

renotice procedures.  

Timekeeper Hourly Rate Hours Worked Lodestar 

Avi R. Kaufman $500 41 $20,500 

Rachel E. Kaufman $500 13 $6,500 

 Total 54 $27,000 

 

Reasonable Expenses 

38. The costs incurred by Kaufman P.A. total $785, which were reasonable and 

necessary to the effective litigation of this case. Class Counsel incurred these costs at the risk of 

receiving nothing in return. The costs reasonably expended in this action include the following:   

Expenses Amount 

Filing Fees $400 
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Service of Process  $175 

Service of Subpoenas $210 

Total $785 

 
39. The expenses incurred in this Action are reflected in the books and records of my 

firm. These books and records are prepared from receipts, check records, credit card statements, 

and other source materials, and are accurate records of the expenses incurred. 

40. Class Counsel represented Plaintiff and the Class on a purely contingent basis. 

Class Counsel assumed the significant risk that they would not be compensated for time and out 

of pocket expenses invested into this contentious case. This risk of nonpayment incentivized 

counsel to work efficiently, to prevent duplication of effort, and to advance expenses responsibly. 

41. Class Counsel assumed significant risk of nonpayment in initiating and expending 

attorney hours in this case given the complex legal issues involved and Defendants’ vigorous 

defense of Plaintiff’s and the Class’s claim. Despite Class Counsel’s effort in litigating this Action, 

Class Counsel remain completely uncompensated for the time invested in the Action, in addition 

to the expenses we advanced. 

42. The Settlement provides an extremely fair and reasonable recovery for the 

Settlement Class given the combined litigation risks, including the challenging and unpredictable 

path of litigation, Defendants’ financial condition, and the changing TCPA law landscape. 

I declare under penalty of perjury of the laws of the United States that the foregoing is true 

and correct. 

Dated: September 18, 2020   /s/ Avi R. Kaufman     
Avi R. Kaufman 
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UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 
AARRON DONDE, 
individually and on behalf of all 
others similarly situated, 
 
 Plaintiff, 
 
vs. 
 
FREEDOM FRANCHISE SYSTEMS, LLC, 
a Florida company, and FREEDOM  
ADVENTURES, LLC, a Florida company, 
 
 Defendants. 
_________________________________/ 
 

 
Case No.: 0:19-cv-60785-RS 

 
 
CLASS ACTION 
 

 

DEFENDANT FREEDOM ADVENTURES, LLC’S AMENDED RESPONSES  
AND OBJECTIONS TO PLAINTIFF’S FIRST SET OF INTERROGATORIES 

 
Defendant, Freedom Adventures, LLC (“Freedom Adventures”), by and through 

undersigned counsel and pursuant to Rule 33 of the Federal Rules of Civil Procedure, serves its 

amended responses and objections to Plaintiff’s First Set of Interrogatories (the “Interrogatories”) 

and states: 

PRELIMINARY STATEMENT 

Freedom Adventures has not completed its investigation of the facts relating to this case, 

has not completed discovery, and has not completed its preparation for trial.  Therefore, these 

responses are based only on the information and documents presently available to and specifically 

known to Freedom Adventures.  Further discovery, independent investigation, legal research and 

analysis may lead to the discovery of additional non-privileged responsive information which may 

lead to additions to, changes in, and variations from the information, responses and/or objections 

set forth below. 
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These responses are given without prejudice to Freedom Adventures’ right to produce 

evidence of any subsequently discovered facts, including the right to supplement these responses 

if it obtains further evidence.  Freedom Adventures reserves the right to produce at trial and make 

reference to any evidence, facts, documents or information not discovered at this time, omitted 

through good faith error, mistake or oversight, or the relevance of which has not presently been 

identified by Freedom Adventures and to further modify these responses as a result of subsequently 

discovered information.  

DEFINITIONAL OBJECTION 

Freedom Adventures objects to the definition of the term “text messages” as it used in 

Interrogatory Nos. 1-8, 10, and 11 on the grounds that it is vague, overbroad, unduly burdensome, 

and not reasonably calculated to lead to discoverable information to the extent it includes every 

text message sent by any franchisee of Freedom Franchise Systems, LLC (“Freedom Franchise 

Systems”) sent for any reason.  Franchise Adventures will, therefore, interpret the term “text 

messages” and use the term “subject text messages” to mean those text messages referenced in the 

Amended Complaint from short code 77453. 

SPECIFIC RESPONSES AND OBJECTIONS 
 

Interrogatory No. 1: 
 
Describe in detail how the telephone numbers to which text messages were sent were obtained and 
selected to be sent text messages. 
 
Response to Interrogatory No. 1: 
 

All telephone numbers were voluntarily provided by the subject individuals.  Telephone 
numbers are provided by individuals generally in two basic ways: (1) the prospective member 
searches the web, finds Freedom Boat Club’s ad/information and completes an online information 
request that includes their phone number; (2) the prospective member attends a boat show, home 
show, open house or other public event where Freedom Boat Club is represented or shows up at 
the dock and fills out a form which includes the prospective member’s name, telephone number 
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and address.  The telephone numbers selected to receive the subject text messages were manually 
selected based on various criteria, including individuals that who had recently received and opened 
one or more Freedom Boat Club emails and their location of interest.  These individuals had been 
provided opportunities to “opt out” of Freedom Adventures’ system and had not done so. 

 
Interrogatory No. 2: 
 
When did you become aware of the restrictions imposed by the Telephone Consumer Protection 
Act? 
 
Response to Interrogatory No. 2: 

 
Freedom Adventures objects to this Interrogatory on the grounds that the undefined term 

“restrictions” is vague, ambiguous and calls for a legal conclusion.  Subject to and without waiving 
those objections, Freedom Adventures states that it became aware of certain specific restrictions 
imposed by the Telephone Consumer Protection Act at or near the time it received notice of this 
lawsuit. 

 
Interrogatory No. 3: 
 
Identify the total number of text messages that have been sent.  For each text message, identify the 
date, content, short code from which the text message was sent, telephone number to which the 
text message was sent, and the hardware, software, or equipment used to send the text message or 
store the telephone number to which the text message was sent. 
 
Response to Interrogatory No. 3: 
 
 Freedom Adventures does not know this information.  The subject text messages were sent 
through a third-party vendor, The Edge Group LLC d/b/a Sales Optima.  Sales Optima would have 
this information. 
 
Interrogatory No. 4: 
 
Describe in detail how text messages were sent. 
 
Response to Interrogatory No. 4: 
 
 Dustin Tidwell of Freedom Adventures manually selected the individual phone numbers 
to receive the subject text messages based on, among other criteria, individuals who had recently 
opened emails from Freedom Boat Club and their location of interest.  These individuals had 
already voluntarily provided their contact information.  Mr. Tidwell then drafted the subject text 
messages, selected the date and time to send the messages, and then manually sent the messages 
using a third-party vendor, Sales Optima. 
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Interrogatory No. 5: 
 
Identify who sent text messages. 
 
Response to Interrogatory No. 5: 
 
 See Response to Interrogatory No. 4. 
 
Interrogatory No. 6: 
 
Identify all formal or informal complaints regarding text messages.  For each complaint identify 
the complaint, the date of the complaint, the complainant. 
 
Response to Interrogatory No. 6: 
 
 Up until the filing of this lawsuit, Freedom Adventures had not received any complaints 
regarding the subject text messages. 
 
Interrogatory No. 7: 
 
Describe what type of consent or permission, if any, was obtained from Plaintiff to send him text 
messages prior to sending him text messages. 
 
Response to Interrogatory No. 7: 
 

Plaintiff voluntarily provided Freedom Adventures with his contact information on or 
about February 12, 2014.  Plaintiff visited the marina and sat down with a Membership Executive 
in Freedom Adventures’ office,  a 47-foot houseboat, and asked for information about the club.  
During that meeting Plaintiff voluntarily provided his telephone number and email address.  The 
Membership Executive’s notes indicate that Plaintiff was very upset that the previous franchise – 
the club he joined – was no longer affiliated with Freedom Boat Club.  Subsequently, Freedom 
Adventures contacted Plaintiff on numerous occasions via email.  Plaintiff opened four of those 
email messages on or about August 30, 2017, April 15, 2018, December 13, 2018 and January 26, 
2019.  In addition, Plaintiff received a text message on October 10, 2018 that included an “opt out” 
option.  Plaintiff did not opt out then.  Plaintiff also has not opted of Freedom Adventures’ email 
correspondence as of June 22, 2019.  Pursuant to Fed. R. Civ. P. 33(d), Freedom Adventures 
further refers Plaintiff to the documents bates numbered FA000073 through FA000080. 
 
Interrogatory No. 8: 
 
Describe what type of consent or permission, if any, was obtained from recipients of text messages 
other than Plaintiff prior to sending him text messages. 
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Response to Interrogatory No. 8: 
 

All contact information was provided voluntarily by the recipients of the subject text 
messages.  Telephone numbers are provided by individuals generally in two basic ways: (1) the 
prospective member searches the web, finds Freedom Boat Club’s ad/information and completes 
an online information request that includes their phone number; (2) the prospective member 
attends a boat show, home show, open house or other public event where Freedom Boat Club is 
represented or shows up at the dock and fills out a form which includes the prospective member’s 
name, telephone number and address.  The telephone numbers selected to receive the subject text 
messages were manually selected based on various criteria, including individuals that who had 
recently received and opened one or more Freedom Boat Club emails and their location of interest.  
These individuals had been provided opportunities to “opt out” of Freedom Adventures’ system 
and had not done so. 

 
Interrogatory No. 9: 
 
Identify all facts concerning Defendants’ Second Affirmative Defense. 
 
Response to Interrogatory No. 9: 
 
 See Response to Interrogatory No. 7.  Freedom Adventures’ investigation of these claims 
and its defenses thereto is ongoing, and this response may be amended, supplemented, or clarified 
as a result. 
 
Interrogatory No. 10: 
 
Identify all facts concerning Freedom Franchise Systems’ Seventh Affirmative Defense. 
 
Response to Interrogatory No. 10: 
 
 Freedom Adventures is not aware of any facts concerning this defense asserted only by 
Freedom Franchise Systems. 
 
Interrogatory No. 11: 
 
To the extent you assert the text messages sent to Plaintiff were sent in error, identify all facts 
concerning this assertion. 
 
Response to Interrogatory No. 11: 
 

Freedom Adventures does not assert that Plaintiff was sent the subject text messages in 
error. 
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Dated: September 13, 2019     
ALHALEL LAW 
Counsel for Defendant Freedom Adventures, LLC 

      1 SE 3rd Avenue, Suite 1920 
      Miami, Florida 33131 
      Telephone: (305) 563-9060 
      Email: Josh@Alhalel-Law.com   

 
By:  /s/ Joshua R. Alhalel    
 Joshua R. Alhalel, Esq.   
 Florida Bar No. 0016320 

  
CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that on the 13th day of September, 2019, a true and correct copy of 

the foregoing was served via E-mail on all counsel of record identified on the below Service List. 

      /s/ Joshua R. Alhalel     
       Joshua R. Alhalel 

 
SERVICE LIST 

 
Avi R. Kaufman, Esq. 
Kaufman P.A. 
400 NW 26th Street 
Miami, FL 33127 
Kaufman@kaufmanpa.com 
rachel@kaufmanpa.com  
Counsel for Plaintiff Aaron Donde 
 
Adam Foslid, Esq. 
Ian Ross, Esq. 
Stumphauzer Foslid Sloman Ross & Kolaya, PLC 
1 SE 3rd Avenue, Suite 1820 
Miami, FL 33131 
afoslid@sfslaw.com 
iross@sfslaw.com 
Counsel for Defendant Freedom Franchise Systems, LLC 
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