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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN RICHARDSON, et al., individually
and on behalf of all others similarly situated,

No.: 5:15-cv-06325-WB

Plaintiffs,
v.
VERDE ENERGY USA, INC.,
Defendant.

DECLARATION OF LANE L. VINES IN SUPPORT OF PLAINTIFFS’ MOTION FOR
ATTORNEYS’ FEES, EXPENSES, AND SERVICE AWARD FOR PLAINTIFFS; AND
PLAINTIFFS’ MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT
I, Lane L. Vines, hereby declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that
the following is true and correct:
1.

I am a member in good standing of the bar of the Commonwealth of Pennsylvania,

and I am admitted to this Court.
2.

I respectfully submit this Declaration in support of Plaintiffs’ Motion for Approval

of Attorneys’ Fees, Expenses, and Service Award for Plaintiffs; and Plaintiffs’ Motion for Final
Approval of Class Action Settlement. The following is based on my personal knowledge, and if
called upon to do so, I would competently testify thereto.
3.

I am a Senior Counsel of Berger Montague PC (“Berger Montague”). Berger

Montague, along with our co-counsel in this matter, Hughes Ellzey LLP (“Hughes Ellzey”), Bursor
& Fisher, P.A. (“Bursor & Fisher”), and Marcus & Zelman, LLC (“Marcus & Zelman”) (together,
“Plaintiffs’ Counsel” 1), are counsel for Plaintiffs and the Settlement Class in this Action.

1

Capitalized terms not otherwise defined have the meaning set forth in the Parties’ Amended
Stipulation and Agreement of Settlement dated December 19, 2019 (the “Settlement Agreement”
or “Settlement”) filed previously with the Court. See Dkt. 134-1.
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4.

Berger Montague represents plaintiffs in class action litigation in federal and state

courts and is one of the preeminent class action law firms in the United States. I have attached as
Exhibit 1 hereto a copy of Berger Montague’s resume, along with biographies of certain attorneys
involved in this Action. Berger Montague currently consists of over 65 attorneys who represent
plaintiffs in class action and other complex litigation around the country. Our firm’s Consumer
Protection Department has extensive experience representing aggrieved consumers in class action
litigation, including TCPA cases. Berger Montague has played lead roles in major class action
cases for over 50 years, resulting in collective recoveries totaling many billions of dollars for our
firm’s clients and the classes they have represented.
5.

Attached as Exhibits 2-4, respectively, are true and correct copies of Declarations

that have been executed by Jarrett Ellzey of Hughes Ellzey (“Ellzey Declaration”), Joshua D.
Arisohn of Bursor & Fisher (“Arisohn Declaration”), and Ari Marcus of Marcus & Zelman
(“Marcus Declaration”). Each of those Declarations includes a copy of those firms’ respective
resumes, along with data for their firm’s lodestar and the expenses that were incurred in the
prosecution of this Action.
6.

I have an extensive background in class action litigation. I am currently serving as

lead or co-lead counsel in several class actions in federal courts across the country, including
consumer actions similar to this case. My experience enabled my firm to undertake this matter and
to efficiently and successfully prosecute the claims alleged on behalf of the Settlement Class.
7.

Practice in the area of TCPA class action litigation requires skill, knowledge, and

experience in two distinct subsets of the law. Experience in class action procedure does not translate
into experience in TCPA regulations, and vice versa. Counsel in cases such as this one must have
knowledge of both. The issues presented here also required more than just a general appreciation
of TCPA law and class action procedure, as these areas of practice are rapidly developing.
2
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PROCEDURAL HISTORY
8.

On November 25, 2015, Plaintiffs Brian Richardson and Michelle Hunt filed a Class

Action Complaint (Dkt. 1) against Verde in this Action on behalf of a nationwide class for violation
of the TCPA. Jacqueline Bowser was added as a named plaintiff in this Action via an Amended
Class Action Complaint filed on February 26, 2016 (Dkt. 15); and Kris Villiger and Donna Schley
were added as named plaintiffs via a Consolidated Amended Class Action Complaint filed on
November 1, 2017 (Dkt. 61).
9.

The TCPA prohibits the use of “an artificial or prerecorded voice” in calling cellular

telephones for non-emergency purposes without “prior express consent” from the recipient of the
calls. 47 U.S.C. § 227(b)(1). The statute provides a private right of action; for each violation, a
consumer may recover $500 in damages and up to $1,500 if a “court finds that the defendant
willfully or knowingly violated” the TCPA. 47 U.S.C. § 227(b)(3). Plaintiffs allege that Defendant
violated the TCPA by calling the cellular telephones of Plaintiffs and the other Settlement Class
Members using an artificial or prerecorded voice for purposes of telemarketing without obtaining
the requisite prior express consent of the persons called.
10.

On January 29, 2016, Defendant filed a motion to dismiss plaintiffs’ initial

complaint (Dkt. 7) and a motion to stay the litigation (Dkt. 7). On February 26, 2016, plaintiffs
opposed the motion to stay (Dkt. 14). In light of plaintiffs’ amended complaint, the Court denied
as moot Defendant’s motion to dismiss. On March 3, Defendant filed a motion to dismiss plaintiffs’
amended complaint (Dkt. 17). On April 8, 2016, plaintiffs filed their opposition (Dkt. 19) to
Defendant’s motion to dismiss. By Order entered on April 25, 2016 (Dkt. 22), the Court denied
Defendant’s motion to stay. On December 2, 2016, the Court held a telephone status conference
with counsel for the Parties (Dkt. 24). By Order entered on December 19, 2016 (Dkt. 26), the Court
denied Defendant’s motion to dismiss, with the exception of plaintiffs’ claim for statutory fees
3
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under the TCPA. On January 13, 2017, Defendant filed its Answer (Dkt. 28) to the amended
complaint.
11.

Beginning in January 2017, following motion practice on the pleadings, plaintiff

began formal discovery by propounding requests for production and interrogatories on Defendant.
The Parties then held a Rule 16 conference and exchanged Initial Disclosures pursuant to FED. R.
CIV. P. 26(a)(1), and the Court held an interim pretrial conference on February 24, 2017 (Dkt. 33).
12.

On March 10, 2017, the Parties filed a stipulation and proposed order to stay the

litigation pending mediation (Dkt. 34), which the Court entered on March 17, 2017 (Dkt. 35). In
agreeing to mediate, the Parties retained the Honorable Diane M. Welsh, U.S. Magistrate Judge for
the Eastern District of Pennsylvania (Retired) to serve as the mediator. The Parties drafted a
confidentiality stipulation that the Court entered as a Protective Order (Dkt. 36), and Defendant
produced documents, interrogatory responses and other information relevant to plaintiffs’ claims.
In advance of mediation, plaintiffs prepared a detailed mediation statement and reply mediation
statement, which set forth the legal and factual basis of their claims. On May 4, 2017, Judge Welsh
conducted a full day mediation session between counsel for the Parties and held open the mediation
for additional discussions. On May 11, 2017, the Parties submitted a Joint Report (Dkt. 37) to the
Court to advise as to the status of the mediation, and by Order entered May 18, 2017 (Dkt. 38), the
Court extended the stay of litigation until July 20, 2017. Plaintiffs received additional discovery
from Defendant and prepared a supplemental mediation statement. On July 13, 2017, Judge Welsh
conducted a second full day mediation session with the Parties, but unfortunately, these sessions
did not result in a settlement.
13.

In the summer and fall of 2017, the Parties then engaged in additional discovery.

Plaintiffs received additional document discovery and conducted the depositions of Defendant and
several of its telemarketing vendors. Plaintiffs also successfully opposed a protective order filed
4
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by Defendant to resist certain of that discovery (Dkt. 64). During that time, plaintiffs also retained
an expert who prepared a report with regard to certain technical issues concerning the TCPA claims
asserted. Also, in response to Plaintiffs’ Consolidated Amended Class Action Complaint,
Defendant filed on November 15, 2017 its Answer (Dkt. 70), denying any and all liability with
respect to the claims alleged, among other things.
14.

On December 4, 2017, Defendant filed a motion for partial summary judgment

(Dkt. 73) and a motion to strike class allegations (Dkt. 74). On December 22, 2017, Plaintiffs filed
opposition to both Defendant’s motion for partial summary judgment (Dkt. 81) and a motion to
strike class allegations (Dkt. 82), and thereafter, Defendant filed reply papers. In the months that
followed, Plaintiffs and Defendant filed supplemental authority in support of their respective
positions (Dkts. 96-103). 2 On December 19, 2018, the Court entered an Order (Dkt. 108) granting
in part and denying in part Defendant’s motion for partial summary judgment. That ruling
dismissed Plaintiffs’ claims as to Defendant’s alleged use of an automatic telephone dialing system
(“ATDS”).
15.

On February 26, 2019, the Court held a pretrial conference to address case

management issues (Dkt. 116). On March 29, 2019, Plaintiffs filed a Second Amended Class
Action Complaint (Dkt. 122) to conform the allegations to the Court’s ruling on summary
judgment, and on April 12, 2019, Defendant filed its Answer thereto (Dkt. 123).
16.

In the spring of 2019, the Parties again agreed to mediate and retained the Honorable

Lawrence F. Stengel, the former Chief U.S. District Judge for the Eastern District of Pennsylvania
(Ret.) to serve as the mediator (the “Mediator”). On April 15, 2019, Judge Stengel conducted a full

2

During the pendency of these motions, Chief Judge Lawrence Stengel, who had presided over
this case since its inception retired, and the case was transferred to District Judge Wendy
Beetlestone (Dkt. 105).
5
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day mediation session, and at the conclusion of that session, the Parties accepted his “Mediator’s
Compromise” settlement proposal subject to the negotiation of a definitive settlement agreement
and the approval of the Settlement by the Court in accordance with FED. R. CIV. P. 23. That
agreement provided for a $3 million non-reversionary settlement fund, and on August 16, 2019,
Plaintiffs filed a motion to preliminarily approve that proposed class action settlement (Dkt. 125).
17.

During the hearing on September 23, 2019, the Court considered the Parties’ then-

proposed class action settlement and ruled that the settlement was not sufficient in terms of the
adequacy of relief, although the Court found that all other criteria for settlement approval were
met. Dkt. 132, Tr. at 10:6-22; see also Tr. 8:25 to 9:2; 26:14 to 27:12. The Parties heard and
appreciated the Court’s concerns and returned to the negotiating table to address them.
18.

After significant additional negotiations, the Parties agreed upon an Amended

Settlement Agreement, which increased the monies available to the Settlement Class Members by
up to $2 million from the original settlement agreement, such that it is anticipated that each
Authorized Claimant will receive $100 under the Settlement. The Amended Settlement Agreement
will benefit a Settlement Class defined as:
all individuals in the United States who received a call made by or on behalf of
Verde Energy USA, Inc. to the individual’s cellular or landline telephone, through
the use of a pre-recorded or artificial voice, from October 16, 2013 to February 14,
2019.
Settlement ¶ 1.25. 3 The Amended Settlement Agreement provides that the Settlement funds will
be used to make Settlement payments to Authorized Claimants who submit timely and valid Claim
Forms on a pro rata basis (the “Calculated Payment”); provided, however, that if an Authorized

3

Excluded from the Settlement Class are: (i) Verde; (ii) any affiliates of Verde; and (iii) any
employee of Verde or members of their Immediate Family. Id. If approved, the Settlement will
resolve all claims asserted by the Parties. Settlement ¶¶ 1.21, 1.22, 5.4, 5.6, 7.2, 7.6.
6
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Claimant’s Calculated Payment totals less than One Hundred Dollars ($100), the Calculated
Payment will be deemed to be $100, and Defendant will provide additional funds to the Settlement
Administrator equal to the lesser of (i) the amount necessary to ensure that each Authorized
Claimant receives a Calculated Payment of $100, or (ii) Two Million Dollars ($2,000,000) (such
lesser amount, the “Supplemental Fund”). 4 Settlement ¶ 2.2.
19.

On December 19, 2019, Plaintiffs filed a motion to preliminarily approve the

Amended Settlement Agreement (Dkt. 134). Following a hearing on January 9, 2020, the Court
entered an Order on January 17, 2020 (Dkt. 136) (the “Preliminary Approval Order”), which
preliminarily: certified the Settlement Class, approved the Settlement, and appointed Plaintiffs as
the Class Representatives, Plaintiffs’ Counsel as Class Counsel, and Angeion Group, LLC as the
Settlement Administrator (“Angion”). Dkt. 136 at ¶¶ 2, 3, 4, 7. The Preliminary Approval Order
also, among other things, approved the proposed form of Notice and Claim Form and directed that
Angeion provide Notice of the Settlement to the Class. Id. at ¶ 6.
20.

Angeion has advised that Notice was mailed to 357,387 Settlement Class Members

on February 13, 2020. See Exhibit 5, Declaration of Andy Morrison (“Morrison Decl.”), at ¶¶ 5-7.
According to the Court’s Preliminary Approval Order and the Notice, Settlement Class Members
had 60 days from that mailing, or until April 13, 2020, to: file a Claim Form to participate in the
Settlement; request exclusion from the Settlement; or object to the Settlement. Dkt. 136 at ⁋ 14;
Morrison Decl., at ¶¶ 16-17, 19-20.

4

The Parties agreed that Defendant’s liability under the Settlement shall not exceed the “Maximum
Settlement Amount” of $5,000,000. Settlement ¶ 2.2. In the event that the aggregate total dollar
value of all Calculated Payments submitted by the Authorized Claimants exceeds the Net
Settlement Fund plus the Supplemental Fund, each Authorized Claimant’s Calculated Payment
shall be reduced and the Authorized Claimant shall receive, as his/her/its Calculated Payment, a
pro rata share of the Net Settlement Fund plus the Supplemental Fund. Settlement ¶ 2.3.
7
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21.

Angeion has advised that during the period from February 13, 2020, through April

13, 2020, 168 Notices were returned to Angeion by the USPS with a forwarding address.
Following receipt of these returned mailings, Notices were mailed to the forwarding addresses.
Morrison Decl., at ¶ 9. In addition, 55,015 Notices were returned to Angeion by the USPS without
forwarding addresses. Angeion conducted skip traces to locate new addresses for these returned
Notices. Morrison Decl., at ¶ 10. Of the Settlement Class Members whose returned mail Notice
was skip traced, a new address was obtained for 27,581 of them. The Settlement Class List was
updated with the new addresses and a Notice was re-mailed to the 27,581 Settlement Class
Members. Morrison Decl., at ¶ 11. Of the 27,581 Notices that were re-mailed either due to the
receipt of a forwarding address from the USPS or where an updated address was located via skip
trace, 6,422 Notices were returned by the USPS as undeliverable a second time. Morrison Decl., at
¶ 12.
22.

Accordingly, given the USPS return of only 6,422 of the Notices re-mailed to

updated addresses, and the 27,434 Notices that were skip traced, but no updated address was
located as a result of the search, the Notice is deemed to have reached approximately 90.53% of
the Settlement Class. Morrison Decl., at ¶ 13. In addition, on March 30, 2020, Angeion sent a
reminder email notification to 231,456 class members who had not filed a claim as of that date,
and for whom Angeion was provided an email contact. Morrison Decl., at ¶ 14.
23.

Angeion has advised that as of May 2, 2020, it has received 19,011 Claim Forms.

Morrison Decl., at ¶ 16. Angeion has further advised that it reviewed all Claim Forms received and
determined that 18,587 of those Claim Forms were valid and eligible for payment, which represents
claims filed by approximately 5.2% of the total Settlement Class of 357,387 persons. The
remaining Claim Forms were received after the Claim Form deadline, or are lacking a signature,
or are filed by a person who is not a Settlement Class Member. Morrison Decl., at ¶ 17.
8
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24.

Angeion reports that a total of 26 Settlement Class Members filed requests for

exclusion, and zero (0) Settlement Class Members filed an objection. Id. at ¶¶ 19-20. Plaintiff’s
Counsel is unaware of having received any additional requests for exclusion and has not received
any objection to the Settlement or the proposed attorneys’ fees, expenses or service awards.
25.

If the Settlement is approved, all eligible Settlement Class Members who submit

valid and timely Claim Forms are expected to receive an equal distribution from the Net Settlement
Fund, augmented by an additional amount of some $283,700 from the Supplemental Fund, such that
each Authorized Claimant will receive $100. Ex. 5, Morrison Decl. at ¶ 21.
26.

I believe that the Settlement is not only fair and reasonable and in the best interests

of the Class, it is excellent. The Settlement presents an extremely good recovery, as it confers a
substantial benefit on members of the Settlement Class who submit Claim Forms. The Settlement
offers significant advantages over the continued prosecution of this case: the Settlement Class will
receive significant and immediate financial compensation and will avoid the risks inherent in the
continued prosecution of this case in which Verde would assert various defenses to its liability and
as to the propriety of a certified class in the circumstances of this case. Among other defenses,
Verde would argue that it had the requisite consent, in accord with the TCPA, prior to making calls
to Settlement Class Members; and Verde did not use a TCPA-actionable artificial or prerecorded
voice, as well as various defenses to challenge the appropriateness of class certification.
27.

Furthermore, it is a reasonable Settlement given that Verde contests its liability in

this Action and has stated that it is prepared to vigorously defend the case if the claims in this
Action cannot be settled. Although Plaintiffs and their counsel believe the claims asserted have a
great deal of merit, parties in litigation inherently face significant risk of an adverse result or a
partially adverse result. Continued litigation would require (a) additional pretrial motion practice;
(b) extensive preparation for trial; (c) the conduct of a jury trial with the presentation of testimony,
9
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documentary and expert evidence; and (d) potentially litigating the appeal of an order or judgment
of this Court (including possibly an order certifying a litigation class).
28.

The Settlement with Verde for the consideration and on the terms set forth in the

Settlement Agreement is fair, reasonable, and adequate. It is, I believe, in the best interests of the
Settlement Class as it will yield a prompt, certain and substantial recovery for Authorized
Claimants who submit Claim Forms. Such a result will benefit both the Parties and the federal court
system.
29.

Plaintiffs’ Counsel has continued to work with Verde and the Settlement

Administrator in this case, Angeion Group, LLP, to prepare and send Notice of the Settlement to
Settlement Class Members, respond to inquiries from Settlement Class Members and supervise the
claims administration process.
30.

In addition, counsel for Defendant has certified compliance with the Class Action

Fairness Act of 2005, 28 U.S.C. § 1715 (“CAFA”), by providing appropriate federal and state
officials with the Amended Notice of Class Action Settlement and all other information and
materials required by the CAFA. Attached as Exhibit 6 is a true and correct copy of a Declaration
executed by Defendant’s Counsel.
PLAINTIFFS’ COUNSEL’S LODESTAR
31.

Plaintiffs’ Counsel spent significant time and resources reaching this Settlement.

32.

I have reviewed the billing records maintained in this case by Berger Montague and

believe the amount of time billed to specific tasks, and the amount spent on the case overall, is
reasonable and not excessive in light of the complexity of the case and the results achieved. I have
removed hours spent by attorneys and staff members who spent five hours or less on this case. As
of May 5, 2020, the total number of recorded hours recorded on this litigation by Berger Montague
is 1,220.70 hours, and the lodestar amount for attorney and professional support staff time, based
10
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on the firm’s current rates, is $798,973.50. A breakdown of Berger Montague’s lodestar is reflected
below, using the hourly rates that are usual and customarily charged in all of our cases:
Name
Shanon J. Carson
Lane L. Vines
Arthur Stock
Tom Bibby
Elizabeth York
Arun Rajendran
TOTAL
33.

Position

Hours

Managing Shareholder
Senior Counsel
Shareholder
Staff attorney
Paralegal
IT staff

162.40
568.40
441.60
22.40
17.90
8.00
1,220.70

Rate
$830.00
$615.00
$685.00
$250.00
$345.00
$43.00

Lodestar
$134,792.00
$349,566.00
$302,496.00
$5,600.00
$6,175.50
$344.00
$798,973.50

The “blended rate” for Berger Montague professionals in this case is approximately

$654.52/hour. The above hours do not include time expended in preparing this Declaration or
Plaintiffs’ Motion for Fees.
34.

Due to the amount of privileged information contained in Berger Montague’s actual

hourly billing records, those detailed records are not attached here, but can easily be provided for
this Court’s in camera review should the Court wish to review them.
35.

The hourly rates for the partners, attorneys and professional staff are the same as

would be charged in non-contingent matters and/or which have been submitted by Berger Montague
in other recent class actions to federal courts in Pennsylvania that have approved Berger Montague’s
applications for attorneys’ fees and expenses. See Dunkel v. Warrior Energy Servs., Inc., No. 2:13cv-695-MRH (W.D. Pa. Apr. 15, 2016) (Hornak, J.); Black v. WISE Intervention Servs., Inc., No.
2:15-cv-00453-MPK (W.D. Pa. Mar. 16, 2016) (Kelly, M.J.); Niver v. Specialty Oilfield Sols., Ltd.,
et al., No. 14-1599-JFC (W.D. Pa. Oct. 7, 2015) (Conti, J.); Thompson v. Peak Energy Servs. USA,
Inc., No. 13-cv-266 (W.D. Pa. Nov. 19, 2014) (Eddy, M.J.); Hively v. Archer Well Co., Inc., et al.,
No. 13-cv-106 (W.D. Pa. Aug. 12, 2014) (Fischer, J.) (Transcript of Final Approval Hearing at 23:724:9) (approving current fee rates for Berger Montague); Stivers v. Office Depot, Inc., No. 12-cv11

Case 5:15-cv-06325-WB Document 137-2 Filed 05/06/20 Page 12 of 149

1534 (W.D. Pa. Sept. 19, 2013) (Eddy, J.); Bearden v. Precision Air Drilling Servs., Inc., No. 2:11cv-01511-NBF (W.D. Pa. Sept. 26, 2012) (Fischer, J.); Thomas v. Allis-Chalmers Energy, Inc., et
al., No. 2:10-cv-01591-RCM (W.D. Pa. Sept. 11, 2012) (Mitchell, J.); Caudell v. RDL Energy
Servs., LP, No. 2:11-cv-01523-JFC (W.D. Pa. Jul. 30, 2012) (Conti, J.).
36.

Courts in this Circuit and around the country have also routinely approved Berger

Montague’s rates in class cases. See, e.g., Ciamillo v. Baker Hughes Inc., No. 3:14-cv-00081-RRB
(D. Alaska June 22, 2015); Crawford v. Zenta Mortg. Servs. LLC, No. 3:11-cv-129 (W.D.N.C. Jan.
16, 2013); Justison v. McDonald’s Corp., No. 08-448-LPS (D. Del. Nov. 9, 2010); Choul v. Neb.
Beef, Ltd., No. 8:10-cv-308 (D. Neb. May 17, 2012); Banuelos, et al. v. XL Four Star Beef Holdings,
No. 07-cv-00422-EJL (D. Idaho Feb. 2, 2010); Espinosa, et al. v. Nat’l Beef Cal., L.P., et al., No.
ECU04657 (Cal. Super. Ct., Imperial County, Jun. 17, 2010); and Salcido, et al. v. Cargill Meat
Sols. Corp., et al., Nos. 1:07-cv-01347-LJO-GSA and 1:08-cv-00605-LJO-GSA (E.D. Cal. May 29,
2009).
37.

As detailed in the attached Ellzey Declaration (Ex. 2 at ¶ 9), Hughes Ellzey’s current

lodestar is $149,250.00, based on 287.00 hours. As detailed in the attached Arisohn Declaration
(Ex. 3 at ¶ 9), Bursor & Fisher’s current lodestar is $242,667.50, based on 355.80 hours. As detailed
in the attached Marcus Declaration (Ex. 4 at ¶ 9), Marcus & Zelman’s current lodestar is
$91,441.50, based on 185.60 hours. Accordingly, the total current lodestars of Plaintiffs’ Counsel
in the prosecution of this case (as of May 4, 2020) are as follows:
Firm
Berger Montague
Hughes Ellzey
Bursor & Fisher
Marcus & Zelman
TOTAL

Total Hours
Total Lodestar
1,220.70
$798,973.50
287.00
$149,250.00
355.80
$242,667.50
185.60
$91,441.50
2,049.10
$1,282,332.50

12
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As combined, the total number of hours expended by Plaintiffs’ Counsel is 2,049.10 hours, and the
total lodestar is $1,282,332.50, for an overall blended rate of $625.80 per hour.
38.

As settlement administration is ongoing, and additional submissions concerning the

Settlement approval process are anticipated, based on my experience in previous class action cases,
I estimate the actual lodestar of Plaintiffs’ Counsel will likely increase by more than $20,000 by
the time of Settlement distribution. Such additional work may be expected to include overseeing
the work of the Settlement Administrator, addressing any unresolved objections, communicating
with Settlement Class Members, drafting supplemental filings for the Court, and attending the Final
Approval Hearing scheduled for May 27, 2020. The proposed attorneys’ fee award of $1,000,000,
represents a multiplier of only approximately 0.78% of Plaintiffs’ Counsel’s actual, current
lodestar, and that will only decrease when taking into account the future work that Plaintiffs’
Counsel must perform to bring this case to a successful resolution, including supervising the
Settlement Administrator in claims administration and overseeing the distribution of the Net
Settlement Fund to Authorized Claimants, among other things.
SUMMARY OF WORK PERFORMED
39.

I, along with my colleague, Shanon Carson of Berger Montague, and Plaintiffs’

Counsel generally, oversaw and reviewed the work performed throughout this litigation, and
directed the ADR process, the mediation sessions and negotiations that resulted in the Settlement
that is now before the Court for final approval.
40.

Below, I provide a summary description of the work performed by each of the

Berger Montague attorneys and professional staff members who billed over five hours on this
matter.
41.

Shanon Carson, Co-Chair of the Consumer Protection Department and a Managing

Shareholder at Berger Montague, initially developed the case at this firm, prepared for the ADR
13
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process and participated substantively at the mediation sessions, managed all aspects of the
litigation, was at all times was responsible for leading the litigation, mediation and settlement
negotiations, and also participated in the administration of the Settlement as approved by the Court.
42.

Lane Vines, a Senior Counsel at Berger Montague, participated throughout this

litigation, including drafting motions, briefs, mediation statements and discovery; conducting legal
and factual research, conducting and defending depositions, attending Court conferences and
mediations, arguing motions before the Court, negotiating the detailed terms of the Settlement,
serving as the principal liaison with counsel for Defendants and the Settlement Administrator,
communicating with the named Plaintiffs, and coordinating with co-counsel.
43.

Arthur Stock, a former Shareholder at Berger Montague, participated extensively in

drafting motions and briefs, conducting legal research both in connection with drafting the
Complaint and in motion practice, and in the discovery of this case, among other things.
44.

Tom Bibby, a former Staff Attorney, performed legal research in connection with

motion practice and assisted with the preparation for mediation.
45.

Elizabeth York, a Paralegal, assisted in editing, proofing and cite-checking briefs

filed in this case. Also, Arun Rajendran, an information technology specialist, assisted in the
preparation and maintenance of electronic discovery files.
46.

All of the work described above was reasonable and necessary to the prosecution

and settlement of this case. Through their comprehensive evaluation of the facts and law, as set
forth above, and through their persistence, perseverance and unyielding determination over the past
four-plus years, Plaintiffs’ Counsel was able to settle this case for a substantial sum.
47.

Plaintiffs’ Counsel assumed a very real risk in taking on this contingent fee class

action. Plaintiffs’ Counsel took the case on a contingency basis and has more than demonstrated
that they were prepared to invest time, effort, and money over a period of years with absolutely no
14
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guarantee of any recovery. Contingent litigation on an individual basis is often based on 35% to
40% contingent fee. In either event, it is a regular part of a contingent fee practice that plaintiffs’
counsel sometimes recovers far less than its actual current fees in other class actions. See, e.g.,
McGeary v. N. Am. Pipeline Inspection, LLC, et al., No. 2:14-cv-992-JFC (W.D. Pa. Dec. 22, 2015)
(Dkt. 97) (approving a fee award that equaled a recovery of only approximately 8% of plaintiff’s
counsel’s actual fees and costs in a wage and hour case, based on the defendant’s inability to pay).
In any event, if this Action had proceeded through trial, and possibly an appeal, and Plaintiffs were
ultimately found to be unsuccessful in their claims, Plaintiffs’ Counsel would not be entitled to
recover any attorneys’ fees or costs.
PLAINTIFFS’ COUNSEL’S EXPENSES
48.

This litigation required Berger Montague and other of Plaintiffs’ Counsel to

advance costs. Because the risk of advancing costs in this type of litigation is significant, doing so
is often cost prohibitive to many attorneys and law firms.
49.

As of May 5, 2020, Berger Montague expended costs in the amount of $42,376.77

to prosecute this action, as follows:
Expense
Telephone
Travel
Reproduction Costs
Filing Fees
Service Fees
Computer Research
Database Hosting
Transcripts
Delivery Fees and Postage
DVD/CD Burns
Expert Fees
Mediation Fees
TOTAL

Amount of Expense
$31.18
$3,026.54
$1,063.44
$548.52
$187.00
$3,129.98
$6,101.62
$2,114.90
$148.59
$80.00
$17,510.00
$8,435.00
$42,376.77
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50.

The expenses incurred pertaining to this case are reflected in the books and records

of this firm. These books and records are prepared from expense vouchers and check records and
are an accurate record of the expenses incurred. All of the expenses incurred were reasonable and
necessary to the prosecution of this case.
51.

As detailed in the attached Ellzey Declaration (Ex. 2 at ¶ 17), Hughes Ellzey

incurred expenses totaling $15,013.87 in the prosecution of this case. As detailed in the attached
Arisohn Declaration (Ex. 3 at ¶ 17), Bursor & Fisher incurred expenses totaling $15,319.98 in the
prosecution of this case. As detailed in the attached Marcus Declaration (Ex. 4 at ¶ 17), Marcus &
Zelman incurred expenses totaling $11,858.85 in the prosecution of this case. Accordingly, the
total costs incurred by Plaintiffs’ Counsel are as follows:
Firm
Berger Montague
Hughes Ellzey
Bursor & Fisher
Marcus & Zelman
TOTAL

52.

Total Expenses
$42,376.77
$15,013.87
$15,319.98
$11,858.85
$84,569.47

Collectively, Plaintiffs’ Counsel expended to date a total of $84,569.47 in the

prosecution of this case. This amount is less than the maximum ceiling of $100,000 set forth in the
Notice to the Settlement Class. Plaintiffs’ Counsel anticipates that the firms may incur some
additional expenses in preparing for and attending the Final Approval Hearing and in administering
and distributing the Settlement, and asks that the Court permit reimbursement of these reasonable
expenses as well, but not to exceed the $100,000 set forth in the Notice to the Class.
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PLAINTIFFS’ SERVICE AWARDS
53.

During this litigation, Plaintiffs’ Counsel worked closely with the individual named

Plaintiffs in each phase of litigation. Plaintiffs have assisted counsel in the preparation of pleadings,
motions and other papers. Plaintiffs have provided copies of their relevant documents, provided
substantive responses to interrogatories and requests for admission, and sat for full-day depositions,
among other things. Plaintiffs’ counsel provided Plaintiffs with case status updates and consulted
with Plaintiffs regarding the strategy and discovery of this litigation, as well as in connection with
the mediation sessions that lead to the proposed settlement that is now before the Court for final
approval. Attached as Exhibits 7-11 are true and correct copies of Declarations in support of the
Motion for Fees and Plaintiffs’ Motion for Final Approval of Class Action Settlement, which have
been executed by Plaintiffs Brian Richardson, Michelle Hunt, Jacqueline Bowser, Kris Villiger,
and Donna Schley, respectively.

Dated: May 6, 2020
Lane L. Vines
BERGER MONTAGUE PC
Counsel for Plaintiffs and the
Settlement Class
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EXHIBIT 1
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1818 Market Street | Suite 3600 | Philadelphia, PA 19103
info@bm.net
bergermontague.com
800-424-6690

About Berger Montague
Berger Montague is a full-spectrum class action and complex civil litigation firm, with nationally
known attorneys highly sought after for their legal skills. The firm has been recognized by courts
throughout the country for its ability and experience in handling major complex litigation,
particularly in the fields of antitrust, securities, mass torts, civil and human rights, whistleblower
cases, employment, and consumer litigation. In numerous precedent-setting cases, the firm has
played a principal or lead role.
The National Law Journal, which recognizes a select group of law firms each year that have done
“exemplary, cutting-edge work on the plaintiffs’ side,” has selected Berger Montague in 12 out of
14 years (2003-2005, 2007-2013, 2015-2016) for its “Hot List” of top plaintiffs’ oriented litigation
firms in the United States. From 2018-2020, the National Law Journal recognized Berger
Montague as “Elite Trial Lawyers” after reviewing more than 300 submissions for this award. The
firm has also achieved the highest possible rating by its peers and opponents as reported in
Martindale-Hubbell and was ranked as a 2020 “Best Law Firm” by U.S. News - Best Lawyers.
Currently, the firm consists of 66 lawyers; 26 paralegals; and an experienced support staff. Few
firms in the United States have our breadth of practice and match our successful track record in
such a broad array of complex litigation.
History of the Firm
Berger Montague was founded in 1970 by the late David Berger to concentrate on the
representation of plaintiffs in a series of antitrust class actions. David Berger helped pioneer the
use of class actions in antitrust litigation and was instrumental in extending the use of the class
action procedure to other litigation areas, including securities, employment discrimination, civil
and human rights, and mass torts. The firm’s complement of nationally recognized lawyers has
represented both plaintiffs and defendants in these and other areas and has recovered billions of
dollars for its clients. In complex litigation, particularly in areas of class action litigation, Berger
Montague has established new law and forged the path for recovery.
The firm has been involved in a series of notable cases, some of them among the most important
in the last 50 years of civil litigation. For example, the firm was one of the principal counsel for
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plaintiffs in the Drexel Burnham Lambert/Michael Milken securities and bankruptcy litigation.
Claimants in these cases recovered approximately $2 billion in the aftermath of the collapse of
the junk bond market and the bankruptcy of Drexel in the late 1980’s. The firm was also among
the principal trial counsel in the Exxon Valdez Oil Spill litigation in Anchorage, Alaska, a trial
resulting in a record jury award of $5 billion against Exxon, later reduced by the U.S. Supreme
Court to $507.5 million. Berger Montague was lead counsel in the School Asbestos Litigation, in
which a national class of secondary and elementary schools recovered in excess of $200 million
to defray the costs of asbestos abatement. The case was the first mass tort property damage
class action certified on a national basis. Berger Montague was also lead/liaison counsel in the
Three Mile Island Litigation arising out of a serious nuclear incident.
Additionally, in the human rights area, the firm, through its membership on the executive
committee in the Holocaust Victim Assets Litigation, helped to achieve a $1.25 billion settlement
with the largest Swiss banks on behalf of victims of Nazi aggression whose deposits were not
returned after the Second World War. The firm also played an instrumental role in bringing about
a $4.37 billion settlement with German industry and government for the use of slave and forced
labor during the Holocaust.
Practice Areas and Case Profiles
Antitrust
In antitrust litigation, the firm has served as lead, co-lead or co-trial counsel on many of the most
significant civil antitrust cases over the last 50 years, including In re Corrugated Container
Antitrust Litigation (recovery in excess of $366 million), the Infant Formula case (recovery of
$125 million), the Brand Name Prescription Drug price-fixing case (settlement of more than
$700 million), the State of Connecticut Tobacco Litigation (settlement of $3.6 billion), the
Graphite Electrodes Antitrust Litigation (settlement of more than $134 million), and the HighFructose Corn Syrup Litigation ($531 million).
Once again, Berger Montague has been selected by Chambers and Partners
for its 2019 Chambers USA Guide as one of Pennsylvania’s top antitrust firms.
Chambers USA 2019 states that Berger Montague’s antitrust practice group
is “a preeminent force in the Pennsylvania antitrust market, offering expert
counsel to clients from a broad range of industries.”
The Legal 500, a guide to worldwide legal services providers, ranked Berger
Montague as a Top-Tier Law Firm for Antitrust: Civil Litigation/Class Actions:
Plaintiff in the United States in its 2019 guide and states that Berger
Montague’s antitrust department “has acted as lead counsel or co-lead
counsel in antitrust cases of the utmost complexity and significance since its
inception in 1970.”

2

Case 5:15-cv-06325-WB Document 137-2 Filed 05/06/20 Page 21 of 149

•

In re Payment Card Interchange Fee and Merchant Discount Antitrust Litigation:
Berger Montague served as co-lead counsel for a national class including millions of
merchants in the Payment Card Interchange Fee and Merchant Discount Antitrust
Litigation against Visa, MasterCard, and several of the largest banks in the U.S. (e.g.,
Chase, Bank of America, and Citi). The lawsuit alleged that merchants paid excessive
fees to accept Visa and MasterCard cards because the payment cards, individually and
together with their respective member banks, violated the antitrust laws. The challenged
conduct included, inter alia, the collective fixing of interchange fees and adoption of rules
that hindered any competitive pressure by merchants to reduce those fees. The lawsuit
further alleged that defendants maintained their conspiracy even after both Visa and
MasterCard changed their corporate forms from joint ventures owned by member banks
to publicly-owned corporations following commencement of this litigation. On September
18, 2018, after thirteen years of hard-fought litigation, Visa and MasterCard agreed to pay
as much as approximately $6.26 billion, but no less than approximately $5.56 billion, to
settle the case. This result is the largest-ever class action settlement of an antitrust case.
The settlement received preliminary approval on January 24, 2019. The settlement
received final approval on December 16, 2019, for approximately $5.6 billion.

•

In re Dental Supplies Antitrust Litigation: Berger Montague served as co-lead counsel
for a class of dental practices and dental laboratories in In re Dental Supplies Antitrust
Litigation, a suit brought against Henry Schein, Inc., Patterson Companies, Inc., and
Benco Dental Supply Company, the three largest distributors of dental supplies in the
United States. On September 7, 2018, co-lead counsel announced that they agreed with
defendants to settle on a classwide basis for $80 million. The settlement received final
approval on June 24, 2019. The suit alleged that the defendants, who collectively control
close to 90 percent of the dental supplies and equipment distribution market, conspired to
restrain trade and fix prices at anticompetitive levels, in violation of the Sherman Act. In
furtherance of the alleged conspiracy, plaintiffs claimed that the defendants colluded to
boycott and pressure dental manufacturers, dental distributors, and state dental
associations that did business with or considered doing business with the defendants’
lower-priced rivals. The suit claimed that, because of the defendants’ anticompetitive
conduct, members of the class were overcharged on dental supplies and equipment. In
the 2019 Fairness Hearing, Judge Brian M. Cogan of the U.S. District Court for the Eastern
District of New York said: “This is a substantial recovery that has the deterrent effect that
class actions are supposed to have, and I think it was done because we had really good
Plaintiffs’ lawyers in this case who were running it.”

•

In re Domestic Drywall Antitrust Litigation: Berger Montague served as co-lead
counsel on behalf of a class of direct purchasers of drywall, in a case alleging that the
dominant manufacturers of drywall engaged in a conspiracy to fix drywall prices in the
U.S. and to abolish the industry’s long-standing practice of limiting price increases for the
duration of a construction project through “job quotes.” Berger Montague represented a
class of direct purchasers of drywall from defendants for the period from January 1, 2012
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to January 31, 2013. USG Corporation and United States Gypsum Company (collectively,
“USG”), New NGC, Inc., Lafarge North America Inc., Eagle Materials, Inc., American
Gypsum Company LLC, TIN Inc. d/b/a Temple-Inland Inc., and PABCO Building Products,
LLC were named as defendants in this action. On August 20, 2015, the district court
granted final approval of two settlements—one with USG and the other with TIN Inc.—
totaling $44.5 million. On December 8, 2016, the district court granted final approval of a
$21.2 million settlement with Lafarge North America, Inc. On February 18, 2016, the
district court denied the motions for summary judgment filed by American Gypsum
Company, New NGC, Inc., Lafarge North America, Inc., and PABCO Building Products.
On August 23, 2017, the district court granted direct purchaser plaintiffs’ motion for class
certification. On January 29, 2018, the district court granted preliminary approval of a joint
settlement with the remaining defendants, New NGC, Inc., Eagle Materials, Inc., American
Gypsum Company LLC, and PABCO Building Products, LLC, for $125 million. The
settlement received final approval on July 17, 2018, bringing the total amount of
settlements for the class to $190.7 million.
▪

In re Currency Conversion Fee Antitrust Litigation: Berger Montague, as one of two
co-lead counsel, spearheaded a class action lawsuit alleging that the major credit cards
had conspired to fix prices for foreign currency conversion fees imposed on credit card
transactions. After eight years of litigation, a settlement of $336 million was approved in
October 2009, with a Final Judgment entered in November 2009. Following the resolution
of eleven appeals, the District Court, on October 5, 2011, directed distribution of the
settlement funds to more than 10 million timely filed claimants, among the largest class of
claimants in an antitrust consumer class action. A subsequent settlement with American
Express increased the settlement amount to $386 million. (MDL No. 1409 (S.D.N.Y)).

▪

In re Marchbanks Truck Service Inc., et al. v. Comdata Network, Inc.: Berger
Montague was co-lead counsel in this antitrust class action brought on behalf of a class
of thousands of Independent Truck Stops. The lawsuit alleged that defendant Comdata
Network, Inc. had monopolized the market for specialized Fleet Cards used by long-haul
truckers. Comdata imposed anticompetitive provisions in its agreements with Independent
Truck Stops that artificially inflated the fees Independents paid when accepting the
Comdata’s Fleet Card for payment. These contractual provisions, commonly referred to
as anti-steering provisions or merchant restraints, barred Independents from taking
various competitive steps that could have been used to steer fleets to rival payment cards.
The settlement for $130 million and valuable prospective relief was preliminary approved
on March 17, 2014, and finally approved on July 14, 2014. In its July 14, 2014 order
approving Class Counsel’s fee request, entered contemporaneously with its order finally
approving the settlement, the Court described this outcome as “substantial, both in
absolute terms, and when assessed in light of the risks of establishing liability and
damages in this case.”

▪

Ross, et al. v. Bank of America (USA) N.A., et al.: Berger Montague, as lead counsel
for the cardholder classes, obtained final approval of settlements reached with Chase,
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Bank of America, Capital One and HSBC, on claims that the defendant banks unlawfully
acted in concert to require cardholders to arbitrate disputes, including debt collections,
and to preclude cardholders from participating in any class actions. The case was brought
for injunctive relief only. The settlements remove arbitration clauses nationwide for 3.5
years from the so-called “cardholder agreements” for over 100 million credit card holders.
This victory for consumers and small businesses came after nearly five years of hardfought litigation, including obtaining a decision by the Court of Appeals reversing the order
dismissing the case, and will aid consumers and small businesses in their ability to resist
unfair and abusive credit card practices. In June 2009, the National Arbitration Forum (or
“NAF”) was added as a defendant. Berger Montague also reached a settlement with NAF.
Under that agreement, NAF ceased administering arbitration proceedings involving
business cards for a period of three and one-half (3.5) years, which relief is in addition to
the requirements of a Consent Judgment with the State of Minnesota, entered into by the
NAF on July 24, 2009.
▪

In re High Fructose Corn Syrup Antitrust Litigation: Berger Montague was one of
three co-lead counsel in this nationwide class action alleging a conspiracy to allocate
volumes and customers and to price-fix among five producers of high fructose corn syrup.
After nine years of litigation, including four appeals, the case was settled on the eve of trial
for $531 million. (MDL. No. 1087, Master File No. 95-1477 (C.D. Ill.)).

▪

In re Linerboard Antitrust Litigation: Berger Montague was one of a small group of
court-appointed executive committee members who led this nationwide class action
against producers of linerboard. The complaint alleged that the defendants conspired to
reduce production of linerboard in order to increase the price of linerboard and corrugated
boxes made therefrom. At the close of discovery, the case was settled for more than $200
million. (98 Civ. 5055 and 99-1341 (E.D. Pa.)).

▪

Johnson, et al. v AzHHA, et al.: Berger Montague was co-lead counsel in this litigation
on behalf of a class of temporary nursing personnel, against the Arizona Hospital and
Healthcare Association, and its member hospitals, for agreeing and conspiring to fix the
rates and wages for temporary nursing personnel, causing class members to be
underpaid. The court approved $24 million in settlements on behalf of this class of nurses.
(Case No. 07-1292 (D. Ariz.)).

▪

In re Graphite Electrodes Antitrust Litigation: Berger Montague was one of the four
co-lead counsel in a nationwide class action price-fixing case. The case settled for in
excess of $134 million and over 100% of claimed damages. (02 Civ. 99-482 (E.D. Pa.)).

▪

In re Catfish Antitrust Litig. Action: The firm was co-trial counsel in this action which
settled with the last defendant a week before trial, for total settlements approximating $27
million. (No. 2:92CV073-D-O, MDL No. 928 (N.D. Miss.)).
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▪

In re Carbon Dioxide Antitrust Litigation: The firm was co-trial counsel in this antitrust
class action which settled with the last defendant days prior to trial, for total settlements
approximating $53 million, plus injunctive relief. (MDL No. 940 (M.D. Fla.)).

▪

In re Infant Formula Antitrust Litigation: The firm served as co-lead counsel in an
antitrust class action where settlement was achieved two days prior to trial, bringing the
total settlement proceeds to $125 million. (MDL No. 878 (N.D. Fla.)).

▪

Red Eagle Resources Corp., Inc., v. Baker Hughes, Inc.: The firm was a member of
the plaintiffs’ executive committee in this antitrust class action which yielded a settlement
of $52.5 million. (C.A. No. H-91-627 (S.D. Tex.)).

▪

In re Corrugated Container Antitrust Litigation: The firm, led by H. Laddie Montague,
was co-trial counsel in an antitrust class action which yielded a settlement of $366 million,
plus interest, following trial. (MDL No. 310 (S.D. Tex.)).

▪

Bogosian v. Gulf Oil Corp.: With Berger Montague as sole lead counsel, this landmark
action on behalf of a national class of more than 100,000 gasoline dealers against 13
major oil companies led to settlements of over $35 million plus equitable relief on the eve
of trial. (No. 71-1137 (E.D. Pa.)).

▪

In re Master Key Antitrust Litigation: The firm served as co-lead counsel in an antitrust
class action that yielded a settlement of $21 million during trial. (MDL No. 45 (D. Conn.)).

The firm has also played a leading role in cases in the pharmaceutical arena, especially in cases
involving the delayed entry of generic competition, having achieved over $1 billion in settlements
in such cases over the past decade, including:
▪

King Drug Co. v. Cephalon, Inc.: Berger Montague played a major role (serving on the
executive committee) in this antitrust class action on behalf of direct purchasers of generic
versions of the prescription drug Provigil (modafinil). After nine years of hard-fought
litigation, the court approved a $512 million partial settlement, the largest settlement ever
for a case alleging delayed generic competition. (Case No. 2:06-cv-01797 (E.D. Pa.)).
The case is continuing against one defendant.

▪

In re Asacol Antitrust Litigation: The firm served as class counsel for direct purchasers
of Asacol HS and Delzicol that alleged that defendants participated in a scheme to block
generic competition for the ulcerative colitis drug Asacol. The case settled for $15 million.
(Case No. 15-cv-12730-DJC (D. Mass.)).

▪

In re Celebrex (Celecoxib) Antitrust Litigation: The firm represented a class of direct
purchasers of brand and generic Celebrex (celecoxib) in an action alleging that Pfizer, in
violation of the Sherman Act, improperly obtained a patent for Celebrex from the U.S.
Patent and Trademark Office in a scheme to unlawfully extend patent protection and delay
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market entry of generic versions of Celebrex. The case settled for $94 million. (Case No.
14-cv-00361 (E.D. VA.)).
▪

In re K-Dur Antitrust Litigation: Berger Montague served as co-lead counsel for the
class in this long-running antitrust litigation. Berger Montague litigated the case before
the Court of Appeals and won a precedent-setting victory, and continued the fight before
the Supreme Court. On remand, the case settled for $60.2 million. (Case No. 01-1652
(D.N.J.)).

▪

In re Aggrenox Antitrust Litigation: Berger Montague represented a class of direct
purchasers of Aggrenox in in an action alleging that defendants delayed the availability of
less expensive generic Aggrenox through, inter alia, unlawful reverse payment
agreements. The case settled for $146 million. (Case No. 14-02516 (D. Conn.)).

▪

In re Solodyn Antitrust Litigation: Berger Montague serves as co-lead counsel
representing a class of direct purchasers of brand and generic Solodyn (extended-release
minocycline hydrochloride tablets) alleging that defendants entered into agreements not
to compete in the market for extended-release minocycline hydrochloride tablets in
violation of the Sherman Act. The case settled for a total of more than $76 million. (Case
No. 14-MD-2503-DJC (D. Mass.)).

▪

In re Prandin Direct Purchaser Antitrust Litigation: Berger Montague served as colead counsel and recovered $19 million on behalf of direct purchasers of the diabetes
medication Prandin. (Case No. 2:10-cv-12141 (E.D. Mich.)).

▪

Mylan Pharmaceuticals, Inc. v. Warner Chilcott Public Ltd. Co.: Berger Montague
was appointed as co-lead counsel in a case challenging Warner Chilcott’s alleged
anticompetitive practices with respect to the branded drug Doryx. The case settled for
$15 million. (Case No. 2:12-cv-03824 (E.D. Pa.)).

▪

In re Neurontin Antitrust Litigation: Berger Montague served as part of a small group
of firms challenging the maintenance of a monopoly relating to the pain medication
Neurontin. The case settled for $190 million. (Case No. 02-1830 (D.N.J.)).

▪

In re Skelaxin Antitrust Litigation: Berger Montague was among a small group of firms
litigating on behalf of direct purchasers of the drug Skelaxin. The case settled for $73
million. (Case No. 2:12-cv-83 / 1:12-md-02343) (E.D. Tenn.)).

▪

In re Wellbutrin XL Antitrust Litigation: Berger Montague served as co-lead counsel
for a class of direct purchasers of the antidepressant Wellbutrin XL. A settlement of $37.5
million was reached with Valeant Pharmaceuticals (formerly Biovail), one of two
defendants in the case. (Case No. 08-cv-2431 (E.D. Pa.)).
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▪

Rochester Drug Co-Operative, Inc. v. Braintree Labs., Inc.: Berger Montague,
appointed as co-lead counsel, prosecuted this case on behalf of direct purchasers alleging
sham litigation led to the delay of generic forms of the brand drug Miralax. The case
settled for $17.25 million. (Case No. 07-142 (D. Del.)).

▪

In re Oxycontin Antitrust Litigation: Berger Montague served as co-lead counsel on
behalf of direct purchasers of the prescription drug Oxycontin. The case settled in 2011
for $16 million. (Case No. 1:04-md-01603 (S.D.N.Y)).

▪

Meijer, Inc., et al. v. Abbott Laboratories: Berger Montague served as co-lead counsel
in a class action on behalf of pharmaceutical wholesalers and pharmacies charging Abbott
Laboratories with illegally maintaining monopoly power and overcharging purchasers in
violation of the federal antitrust laws. Plaintiffs alleged that Abbott had used its monopoly
with respect to its anti-HIV medicine Norvir (ritonavir) to protect its monopoly power for
another highly profitable Abbott HIV drug, Kaletra. This antitrust class action settled for
$52 million after four days of a jury trial in federal court in Oakland, California. (Case No.
07-5985 (N.D. Cal.)).

▪

In re Nifedipine Antitrust Litigation: Berger Montague played a major role (serving on
the executive committee) in this antitrust class action on behalf of direct purchasers of
generic versions of the anti-hypertension drug Adalat (nifedipine). After eight years of
hard-fought litigation, the court approved a total of $35 million in settlements. (Case No.
1:03-223 (D.D.C.)).

▪

In re DDAVP Direct Purchaser Antitrust Litigation: Berger Montague served as colead counsel in a case that charged defendants with using sham litigation and a
fraudulently obtained patent to delay the entry of generic versions of the prescription drug
DDAVP. Berger Montague achieved a $20.25 million settlement only after winning a
precedent-setting victory before the United States Court of Appeals for the Second Circuit
that ruled that direct purchasers had standing to recover overcharges arising from a
patent-holder’s misuse of an allegedly fraudulently obtained patent. (Case No. 05-2237
(S.D.N.Y.)).

▪

In re Terazosin Antitrust Litigation: Berger Montague was one of a small group of
counsel in a case alleging that Abbott Laboratories was paying its competitors to refrain
from introducing less expensive generic versions of Hytrin. The case settled for $74.5
million. (Case No. 99-MDL-1317 (S.D. Fla.)).

▪

In re Remeron Antitrust Litigation: Berger Montague was one of a small group of
counsel in a case alleging that the manufacturer of this drug was paying its competitors to
refrain from introducing less expensive generic versions of Remeron. The case settled
for $75 million. (2:02-CV-02007-FSH (D. N.J.)).

▪

In re Tricor Antitrust Litigation: Berger Montague was one of a small group of counsel
in a case alleging that the manufacturer of this drug was paying its competitors to refrain
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from introducing less expensive generic versions of Tricor. The case settled for $250
million. (No. 05-340 (D. Del.)).
▪

In re Relafen Antitrust Litigation: Berger Montague was one of a small group of firms
who prepared for the trial of this nationwide class action against GlaxoSmithKline, which
was alleged to have used fraudulently-procured patents to block competitors from
marketing less-expensive generic versions of its popular nonsteroidal anti-inflammatory
drug, Relafen (nabumetone). Just before trial, the case was settled for $175 million. (No.
01-12239-WGY (D. Mass.)).

▪

In re Cardizem CD Antitrust Litigation: Berger Montague served on the executive
committee of firms appointed to represent the class of direct purchasers of Cardizem CD.
The suit charged that Aventis (the brand-name drug manufacturer of Cardizem CD)
entered into an illegal agreement to pay Andrx (the maker of a generic substitute to
Cardizem CD) millions of dollars to delay the entry of the less expensive generic product.
On November 26, 2002, the district court approved a final settlement against both
defendants for $110 million. (No. 99-MD-1278, MDL No. 1278 (E.D. Mich.)).

▪

In re Buspirone Antitrust Litigation: The firm served on the court-appointed steering
committee in this class action, representing a class of primarily pharmaceutical
wholesalers and resellers. The Buspirone class action alleged that pharmaceutical
manufacturer BMS engaged in a pattern of illegal conduct surrounding its popular antianxiety medication, Buspar, by paying a competitor to refrain from marketing a generic
version of Buspar, improperly listing a patent with the FDA, and wrongfully prosecuting
patent infringement actions against generic competitors to Buspar. On April 11, 2003, the
Court approved a $220 million settlement. (MDL No. 1410 (S.D.N.Y.)).

▪

North Shore Hematology-Oncology Assoc., Inc. v. Bristol-Myers Squibb Co.: The
firm was one of several prosecuting an action complaining of Bristol Myers’s use of invalid
patents to block competitors from marketing more affordable generic versions of its lifesaving cancer drug, Platinol (cisplatin). The case settled for $50 million. (No. 1:04CV248
(EGS) (D.D.C.)).

Commercial Litigation
Berger Montague helps business clients achieve extraordinary successes in a wide variety of
complex commercial litigation matters. Our attorneys appear regularly on behalf of clients in high
stakes federal and state court commercial litigation across the United States. We work with our
clients to develop a comprehensive and detailed litigation plan, and then organize, allocate and
deploy whatever resources are necessary to successfully prosecute or defend the case.
▪

Erie Power Technologies, Inc. v. Aalborg Industries A/S, et al.: Berger Montague
represented a trustee in bankruptcy against officers and directors and the former corporate
parent and obtained a very favorable confidential settlement. (No. 04-282E (W.D. Pa.)).
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▪

Moglia v. Harris et al.: Berger Montague represented a liquidating trustee against the
officers of U.S. Aggregates, Inc. and obtained a settlement of $4 million. (No. C 04 2663
(CW) (N.D. Cal.)).

▪

Gray v. Gessow et al.: The firm represented a litigation trust and brought two actions,
one against the officers and directors of Sunterra Inc. an insolvent company, and the
second against Sunterra’s accountants, Arthur Andersen and obtained an aggregate
settlement of $4.5 million. (Case No. MJG 02-CV-1853 (D. Md.) and No. 6:02-CV-633ORL-28JGG (M.D. Fla.)).

▪

Fitz, Inc. v. Ralph Wilson Plastics Co.: The firm served as sole lead counsel and
obtained, after 7 years of litigation, in 2000 a settlement whereby fabricator class members
could obtain full recoveries for their losses resulting from defendants’ defective contact
adhesives. (No. 1-94-CV-06017 (D.N.J.)).

▪

Provident American Corp. and Provident Indemnity Life Insurance Company v. The
Loewen Group Inc. and Loewen Group International Inc.: Berger Montague settled
this individual claim, alleging a 10-year oral contract (despite six subsequent writings
attempting to reduce terms to writing, each with materially different terms added, all of
which were not signed), for a combined payment in cash and stock of the defendant, of
$30 Million. (No. 92-1964 (E.D. Pa.)).

▪

Marilou Whitney (Estate of Cornelius Vanderbilt Whitney) v. Turner/Time Warner:
Berger Montague settled this individual claim for a confidential amount, seeking
interpretation of the distribution agreement for the movie, Gone with the Wind and
undistributed profits for the years 1993-1997, with forward changes in accounting and
distribution.

▪

American Hotel Holdings Co., et. al v. Ocean Hospitalities, Inc., et. al.: Berger
Montague defended against a claim for approximately $16 million and imposition of a
constructive trust, arising out of the purchase of the Latham Hotel in Philadelphia. Berger
Montague settled the case for less than the cost of the trial that was avoided. (June Term,
1997, No. 2144 (Pa. Ct. Com. Pl., Phila. Cty.))

▪

Creative Dimensions and Management, Inc. v. Thomas Group, Inc.: Berger Montague
defended this case against a claim for $30 million for breach of contract. The jury rendered
a verdict in favor of Berger Montague’s client on the claim (i.e., $0), and a verdict for the
full amount of Berger Montague’s client on the counterclaim against the plaintiff. (No. 966318 (E.D. Pa.)).

▪

Robert S. Spencer, et al. v. The Arden Group, Inc., et al.: Berger Montague
represented an owner of limited partnership interests in several commercial real estate
partnerships in a lawsuit against the partnerships’ general partner. The terms of the
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settlement are subject to a confidentiality agreement. (Aug. Term, 2007, No. 02066 (Pa.
Ct. Com. Pl., Phila. Cty. - Commerce Program)).
▪

Forbes v. GMH: Berger Montague represented a private real estate developer/investor
who sold a valuable apartment complex to GMH for cash and publicly-held securities. The
case which claimed securities fraud in connection with the transaction settled for a
confidential sum which represented a significant portion of the losses experienced. (No.
07-cv-00979 (E.D. Pa.)).

Commodities & Financial Instruments
Berger Montague ranks among the country’s preeminent firms for managing and trying complex
Commodities & Financial Instruments related cases on behalf of individuals and as class actions.
The Firm’s commodities clients include individual hedge and speculation traders, hedge funds,
energy firms, investment funds, and precious metals clients.
•

In re Peregrine Financial Group Customer Litigation: Berger Montague served as colead counsel in a class action which helped deliver settlements worth more than $75
million on behalf of former customers of Peregrine Financial Group, Inc., in litigation
against U.S. Bank, N.A., and JPMorgan Chase Bank, N.A., arising from Peregrine’s
collapse in July 2012. The lawsuit alleges that both banks breached legal duties by
allowing Peregrine’s owner to withdraw and put millions of dollars in customer funds to
non-customer use. (No. 1:12-cv-5546)

▪

In re MF Global Holdings Ltd. Investment Litigation: Berger Montague is one of two
co-lead counsel that represented thousands of commodities account holders who fell
victim to the alleged massive theft and misappropriation of client funds at the former major
global commodities brokerage firm MF Global. Berger Montague reached a variety of
settlements, including with JPMorgan Chase Bank, the MF Global SIPA Trustee, and the
CME Group, that collectively helped to return approximately $1.6 billion to the
class. Ultimately, class members received more than 100% of the funds allegedly
misappropriated by MF Global even after all fees and expenses. (No. 11-cv-07866
(S.D.N.Y.).

▪

In re Commodity Exchange, Inc., Gold Futures and Options Trading Litigation:
Berger Montague is one of two co-lead counsel representing traders of traders of goldbased derivative contracts, physical gold, and gold-based securities against The Bank of
Nova Scotia, Barclays Bank plc, Deutsche Bank AG, HSBC Bank plc, Société Générale
and the London Gold Market Fixing Limited. Plaintiffs allege that the defendants,
members of the London Gold Market Fixing Limited, which sets an important benchmark
price for gold, conspired to manipulate this benchmark for their collective benefit. (1:14md-02548 (S.D.N.Y.)).

▪

In re Libor-Based Financial Instruments Antitrust Litigation: Berger Montague
represents investors who transacted in Eurodollar futures contracts and options on futures
contracts on the Chicago Mercantile Exchange (“CME”) between August 2007 and May
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2010. The lawsuit alleges that the defendant banks knowingly and intentionally
understated their true borrowing costs. By doing so, the defendant banks caused Libor to
be calculated or suppressed at artificially low rates. The defendants’ alleged manipulation
of Libor allowed their banks to pay artificially low interest rates to purchasers of Liborbased financial instruments thereby harming investors in futures, swaps, and other Liborbased derivative products. On February 28, 2018, the Court denied Plaintiff’s motion for
class certification. That decision is on appeal which is pending. (No. 1:11-md-02262NRB (S.D.N.Y.)).
▪

Brown, et al. v. Kinross Gold, U.S.A., et al.: Berger Montague was one of two co-lead
counsel in this action alleging that a leading gold mining company illegally forced out
preferred shareholders. The action resulted in a settlement of $29.25 million in cash and
$6.5 million in other consideration (approximately 100% of damages and accrued
dividends after fees and costs). (No. 02-cv-00605 (D.N.V.)).

Consumer Protection
Berger Montague’s Consumer Protection Group protects consumers when they are injured by
false or misleading advertising, defective products, data privacy breaches, and various other
unfair trade practices. Consumers too often suffer the brunt of corporate wrongdoing, particularly
in the area of false or misleading advertising, defective products, and data or privacy breaches.
•

In re Public Records Fair Credit Reporting Act Litigation: Berger Montague is class
counsel in three class action settlements involving how the big three credit bureaus,
Experian, TransUnion, and Equifax, report public records, including tax liens and civil
judgments. The settlements provide groundbreaking injunctive relief valued at over $100
billion and provide streamlined a streamlined process for consumers to receive uncapped
monetary payments for claims related to inaccurate reporting of public records.

▪

In re: CertainTeed Fiber Cement Siding Litigation, MDL No. 2270 (E.D. Pa.). The firm,
as one of two Co-Lead Counsel firms obtained a settlement of more than $103 million in
this multidistrict products liability litigation concerning CertainTeed Corporation’s fiber
cement siding, on behalf of a nationwide class.

▪

Countrywide Predatory Lending Enforcement Action: Berger Montague advised the
Ohio Attorney General (and several other state attorneys general) regarding predatory
lending in a landmark law enforcement proceeding against Countrywide (and its parent,
Bank of America) culminating in 2008 in mortgage-related modifications and other relief
for borrowers across the country valued at some $8.6 billion.

•

In re Experian Data Breach Litigation: Berger Montague served on the Executive
Committee of this class action lawsuit that arose from a 2015 data breach at Experian in
which computer hackers stole personal information including Social Security numbers and
other sensitive personal information for approximately 15 million consumers. The
settlement is valued at over $170 million. It consisted of $22 million for a non-reversionary
cash Settlement Fund; $11.7 million for Experian’s remedial measures implemented in
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connection with the lawsuit; and two years of free credit monitoring and identity theft
insurance. The aggregate value of credit monitoring claimed by class members during the
claims submission process exceeded $138 million, based on a $19.99 per month retail
value of the service.
▪

In re Pet Foods Product Liability Litigation: The firm served as one of plaintiffs’ colead counsel in this multidistrict class action suit seeking to redress the harm resulting
from the manufacture and sale of contaminated dog and cat food. The case settled for
$24 million. Many terms of the settlement are unique and highly beneficial to the class,
including allowing class members to recover up to 100% of their economic damages
without any limitation on the types of economic damages they may recover. (1:07-cv02867 (D.N.J.), MDL Docket No. 1850 (D.N.J.)).

▪

In re TJX Companies Retail Security Breach Litigation: The firm served as co-lead
counsel in this multidistrict litigation brought on behalf of individuals whose personal and
financial data was compromised in the then-largest theft of personal data in history. The
breach involved more than 45 million credit and debit card numbers and 450,000
customers’ driver’s license numbers. The case was settled for benefits valued at over
$200 million. Class members whose driver’s license numbers were at risk were entitled to
3 years of credit monitoring and identity theft insurance (a value of $390 per person based
on the retail cost for this service), reimbursement of actual identity theft losses, and
reimbursement of driver’s license replacement costs. Class members whose credit and
debit card numbers were at risk were entitled to cash of $15-$30 or store vouchers of $30$60. (No. 1:07-cv-10162-WGY, (D. Mass.)).

▪

In Re: Heartland Payment Systems, Inc. Customer Data Security Breach Litigation:
The firm served on the Executive Committee of this multidistrict litigation and obtained a
settlement of cash and injunctive relief for a class of 130 million credit card holders whose
credit card information was stolen by computer hackers. The breach was the largest
known theft of credit card information in history. (No. 4:09-MD-2046 (S.D. Tex. 2009)).

▪

In re: Countrywide Financial Corp. Customer Data Security Breach Litigation: The
firm served on the Executive Committee of this multidistrict litigation and obtained a
settlement for a class of 17 million individuals whose personal information was at risk when
a rogue employee sold their information to unauthorized third parties. Settlement benefits
included: (i) reimbursement of several categories of out-of-pocket costs; (ii) credit
monitoring and identity theft insurance for 2 years for consumers who did not accept
Countrywide’s prior offer of credit monitoring; and (iii) injunctive relief. The settlement was
approved by the court in 2010. (3:08-md-01998-TBR (W.D. Ky. 2008)).

▪

In re Educational Testing Service Praxis Principles of Learning and Teaching:
Grades 7-12 Litigation: The firm served on the plaintiffs’ steering committee and
obtained an $11.1 million settlement in 2006 on behalf of persons who were incorrectly
scored on a teacher’s licensing exam. (MDL No. 1643 (E.D. La.)).
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▪

Vadino, et al. v. American Home Products Corporation, et al.: The firm filed a class
complaint different from that filed by any other of the filing firms in the New Jersey State
Court “Fen Phen” class action, and the class sought in the firm’s complaint was ultimately
certified. It was the only case anywhere in the country to include a claim for medical
monitoring. In the midst of trial, the New Jersey case was folded into a national settlement
which occurred as the trial was ongoing, and which was structured to include a medical
monitoring component worth in excess of $1 billion. (Case Code No. 240 (N.J. Super.
Ct.)).

▪

Parker v. American Isuzu Motors, Inc.: The firm served as sole lead counsel and
obtained a settlement whereby class members recovered up to $500 each for economic
damages resulting from accidents caused by faulty brakes. (Sept. Term 2003, No. 3476
(Pa. Ct. Com. Pl., Phila. Cty.)).

▪

Salvucci v. Volkswagen of America, Inc. d/b/a Audi of America, Inc.: The firm served
as co-lead counsel in litigation brought on behalf of a nationwide class alleging that
defendants failed to disclose that its vehicles contained defectively designed timing belt
tensioners and associated parts and that defendants misrepresented the appropriate
service interval for replacement of the timing belt tensioner system. After extensive
discovery, a settlement was reached. (Docket No. ATL-1461-03 (N.J. Sup. Ct. 2007)).

▪

Burgo v. Volkswagen of America, Inc. d/b/a Audi of America, Inc.: The firm served
as co-lead counsel in litigation brought on behalf of a nationwide class against premised
on defendants’ defective tires that were prone to bubbles and bulges. Counsel completed
extensive discovery and class certification briefing. A settlement was reached while the
decision on class certification was pending. The settlement consisted of remedies
including total or partial reimbursement for snow tires, free inspection/replacement of tires
for those who experienced sidewall bubbles, blisters, or bulges, and remedies for those
class members who incurred other costs related to the tires’ defects. (Docket No. HUDL-2392-01 (N.J. Sup. Ct. 2001)).

▪

Crawford v. Philadelphia Hotel Operating Co.: The firm served as co-lead counsel and
obtained a settlement whereby persons who contracted food poisoning at a business
convention recovered $1,500 each. (March Term, 2004, No. 000070 (Pa. Ct. Com. Pl.,
Phila. Cty.)).

▪

Block v. McDonald’s Corporation: The firm served as co-lead counsel and obtained a
settlement of $12.5 million with McDonald’s stemming from its failure to disclose the use
of beef fat in its french fries. (No. 01-CH-9137 (Ill. Cir. Ct., Cook Cty.)).

Corporate Governance and Shareholder Rights
Berger Montague protects the interests of individual and institutional investors in shareholder
derivative actions in state and federal courts across the United States. Our attorneys help
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individual and institutional investors reform poor corporate governance, as well as represent them
in litigation against directors of a company for violating their fiduciary duty or provide guidance on
shareholder rights.
●

Emil Rossdeutscher and Dennis Kelly v. Viacom: The firm, as lead counsel, obtained
a settlement resulting in a fund of $14.25 million for the class. (C.A. No. 98C-03-091 (JEB)
(Del. Super. Ct.)).

●

Fox v. Riverview Realty Partners, f/k/a Prime Group Realty Trust, et al.: The firm, as
lead counsel, obtained a settlement resulting in a fund of $8.25 million for the class.

Employee Benefits & ERISA
Berger Montague represents employees who have claims under the federal Employee Retirement
Income Security Act. We litigate cases on behalf of employees whose 401(k) and pension
investments have suffered losses as a result of the breach of fiduciary duties by plan
administrators and the companies they represent. Berger Montague has recovered hundreds of
millions of dollars in lost retirement benefits for American workers and retirees, and also gained
favorable changes to their retirement plans.
▪

In re Unisys Corp. Retiree Medical Benefits: The firm, as co-lead counsel, handled the
presentation of over 70 witnesses, 30 depositions, and over 700 trial exhibits in this action
that has resulted in partial settlements in 1990 of over $110 million for retirees whose
health benefits were terminated. (MDL No. 969 (E.D. Pa.)).

▪

Local 56 U.F.C.W. v. Campbell Soup Co.: The firm represented a class of retired
Campbell Soup employees in an ERISA class action to preserve and restore retiree
medical benefits. A settlement yielded benefits to the class valued at $114.5 million. (No.
93-MC-276 (SSB) (D.N.J.)).

▪

Rose v. Cooney: No. 5:92-CV-208 (D. Conn.) The firm, acting as lead counsel, obtained
more than $29 million in cash and payment guarantees from Xerox Corporation to resolve
claims of breach of fiduciary duty for plan investments in interest contracts issued by
Executive Life Insurance Company.

▪

In re Masters, Mates & Pilots Pension Plan and IRAP Litig.: No. 85 Civ. 9545 (VLB)
(S.D.N.Y) The firm, as co-lead counsel, participated in lengthy litigation with the U.S.
Department of Labor to recover losses to retirement plans resulting from imprudent and
prohibited investments; settlements in excess of $20 million, which fully recovered lost
principal, were obtained to resolve claims of fiduciary breaches in selecting and monitoring
investment managers and investments.

▪

In re Lucent Technologies, Inc. ERISA Litigation: No. 01-CV-3491 (D.N.J.) The firm
served as co-lead counsel in this class action on behalf of participants and beneficiaries
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of the Lucent defined contribution plans who invested in Lucent stock, and secured a
settlement providing injunctive relief and for the payment of $69 million.
▪

Diebold v. Northern Trust Investments, N.A.: 1:09-cv-01934 (N.D. Ill.) As co-lead
counsel in this ERISA breach of fiduciary duty case, the firm secured a $36 million
settlement on behalf of participants in retirement plans who participated in Northern Trust’s
securities lending program. Plaintiffs alleged that defendants breached their ERISA
fiduciary duties by failing to manage properly two collateral pools that held cash collateral
received from the securities lending program. The settlement represented a recovery of
more than 25% of alleged class member losses.

▪

In re SPX Corporation ERISA Litigation: No. 3:04-cv-192 (W.D.N.C.) The firm
recovered 90% of the estimated losses 401(k) plan participants who invested in the SPX
stock fund claimed they suffered as a result of defendants’ breaches of their ERISA
fiduciary duties caused them.

▪

In re Nortel Networks ERISA Litigation: Civil Action No. 01-cv-1855 (MD Tenn.) The
firm represented a class of former workers of the bankrupt telecommunications company
of mismanaging their employee stock fund in violation of their fiduciary duties. The case
settled for $21.5 million.

▪

Glass Dimensions, Inc. v. State Street Bank & Trust Co.: 1:10-cv-10588-DPW (D.
Mass). The firm served as co-lead counsel in this ERISA case that alleged that defendants
breached their fiduciary duties to the retirement plans it managed by taking unreasonable
compensation for managing the securities lending program in which the plans participated.
After the court certified a class of the plans that participated in the securities lending
program at issue, the case settled for $10 million on behalf of 1,500 retirement plans that
invested in defendants’ collective investment funds.

▪

In re Eastman Kodak ERISA Litigation: Master File No. 6:12-cv-06051-DGL (W.D.N.Y.)
The firm served as class counsel in this ERISA breach of fiduciary duty class action which
alleged that defendants breached their fiduciary duties to Kodak retirement plan
participants by allowing plan investments in Kodak common stock. The case settled for
$9.7 million.

▪

Lequita Dennard v. Transamerica Corp. et al.: Civil Action No. 1:15-cv-00030-EJM
(N.D. Iowa). The firm served as counsel to plan participants who alleged that they suffered
losses when plan fiduciaries failed to act solely in participants’ interests, as ERISA
requires, when they selected, removed and monitored plan investment options. The case
settled for structural changes to the plan and $3.8 million monetary payment to the class.

Employment & Unpaid Wages
The Berger Montague Employment & Unpaid Wages Department works tirelessly to safeguard
the rights of employees, and devotes all of their energies to helping the firm’s clients achieve their
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goals. Our attorneys’ understanding of federal and state wage and hour laws, federal and state
civil rights and discrimination laws, ERISA, the WARN Act, laws protecting whistleblowers, such
as federal and state False Claims Acts, and other employment laws, allows us to develop creative
strategies to vindicate our clients’ rights and help them secure the compensation to which they
are entitled.
Berger Montague is at the forefront of class action litigation, seeking remedies for employees
under the Fair Labor Standards Act, state wage and hour law, breach of contract, unjust
enrichment, and other state common law causes of action.
Berger Montague’s Employment & Unpaid Wages Group, which is co-chaired by Managing
Shareholder Shanon Carson and Shareholder Sarah Schalman-Bergen, is repeatedly recognized
for outstanding success in effectively representing its clients. In 2015, The National Law Journal
selected Berger Montague as the top plaintiffs’ law firm in the Employment Law category at the
Elite Trial Lawyers awards ceremony. Portfolio Media, which publishes Law360, also recognized
Berger Montague as one of the eight Top Employment Plaintiffs’ Firms in 2009.
Representative cases include the following:
▪

Fenley v. Wood Group Mustang, Inc: The firm served as lead counsel and obtained a
settlement of $6.25 million on behalf of a class of oil and gas inspectors who allegedly did
not receive overtime compensation for hours worked in excess of 40 per week. (Civil
Action No. 2:15-cv-326 (S.D. Ohio)).

▪

Sanders v. The CJS Solutions Group, LLC: The firm served as co-lead counsel and
obtained a settlement of $3.24 million on behalf of a class of IT healthcare consultants
who allegedly did not receive overtime premiums for hours worked in excess of 40 per
week. (Civil Action No. 17-3809 (S.D.N.Y.)).

▪

Gundrum v. Cleveland Integrity Services, Inc..: The firm served as lead counsel and
obtained a settlement of $4.5 million on behalf of a class of oil and gas inspectors who
allegedly did not receive overtime compensation for hours worked in excess of 40 per
week. (Civil Action No. 4:17-cv-55 (N.D. Okl.)).

▪

Fenley v. Applied Consultants, Inc.: The firm served as lead counsel and obtained a
settlement of $9.25 million on behalf of a class of oil and gas inspectors who allegedly did
not receive overtime compensation for hours worked in excess of 40 per week. (Civil
Action No. 2:15-cv-259 (W.D. Pa.)).

▪

Acevedo v. Brightview Landscapes, LLC: The firm served as co-lead counsel and
obtained a settlement of $6.95 million on behalf of a class of landscaping crew members
who allegedly did not receive proper overtime premiums for hours worked in excess of 40
per week. (Civil Action No. 3:13-cv-02529 (M.D. Pa.)).
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▪

Jantz v. Social Security Administration: The firm served as co-lead counsel and
obtained a settlement on behalf of employees with targeted disabilities (“TDEs”) alleged
that SSA discriminated against TDEs by denying them promotional and other career
advancement opportunities. The settlement was reached after more than ten years of
litigation, and the Class withstood challenges to class certification on four separate
occasions. The settlement includes a monetary fund of $9.98 million and an
unprecedented package of extensive programmatic changes valued at approximately $20
million. EEOC No. 531-2006-00276X (2015).

▪

Ciamillo v. Baker Hughes, Incorporated: The firm served as lead counsel and obtained
a settlement of $5 million on behalf of a class of oil and gas workers who allegedly did not
receive any overtime compensation for working hours in excess of 40 per week. (Civil
Action No. 14-cv-81 (D. Alaska)).

▪

Employees Committed for Justice v. Eastman Kodak Company: The firm served as
co-lead counsel and obtained a settlement of $21.4 million on behalf of a nationwide class
of African American employees of Kodak alleging a pattern and practice of racial
discrimination (pending final approval). A significant opinion issued in the case is
Employees Committed For Justice v. Eastman Kodak Co., 407 F. Supp. 2d 423 (W.D.N.Y.
2005) (denying Kodak’s motion to dismiss). No. 6:04-cv-06098 (W.D.N.Y.)).

▪

Salcido v. Cargill Meat Solutions Corp.: The firm served as co-lead counsel and
obtained a settlement of $7.5 million on behalf of a class of thousands of employees of
Cargill Meat Solutions Corp. alleging that they were forced to work off-the-clock and during
their breaks. This is one of the largest settlements of this type of case involving a single
plant in U.S. history. (Civil Action Nos. 1:07-cv-01347-LJO-GSA and 1:08-cv-00605-LJOGSA (E.D. Cal.)).

▪

Miller v. Hygrade Food Products, Inc.: The firm served as lead counsel and obtained
a settlement of $3.5 million on behalf of a group of African American employees of Sara
Lee Foods Corp. to resolve charges of racial discrimination and retaliation at its Ball Park
Franks plant. (No. 99-1087 (E.D. Pa.)).

▪

Chabrier v. Wilmington Finance, Inc.: The firm served as co-lead counsel and obtained
a settlement of $2,925,000 on behalf of loan officers who worked in four offices to resolve
claims for unpaid overtime wages. A significant opinion issued in the case is Chabrier v.
Wilmington Finance, Inc., 2008 WL 938872 (E.D. Pa. April 04, 2008) (denying the
defendant’s motion to decertify the class).
(No. 06-4176 (E.D. Pa.)).

▪

Bonnette v. Rochester Gas & Electric Co.: The firm served as co-lead counsel and
obtained a settlement of $2 million on behalf of a class of African American employees of
Rochester Gas & Electric Co. to resolve charges of racial discrimination in hiring, job
assignments, compensation, promotions, discipline, terminations, retaliation, and a hostile
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work environment. (No. 07-6635 (W.D.N.Y.)).
▪

Confidential. The firm served as lead counsel and obtained a settlement of $6 million on
behalf of a group of African American employees of a Fortune 100 company to resolve
claims of racial discrimination, as well as injunctive relief which included significant
changes to the Company’s employment practices (settled out of court while charges of
discrimination were pending with the U.S. Equal Employment Opportunity Commission).

Environment & Public Health
Berger Montague lawyers are trailblazers in the fields of environmental class action litigation and
mass torts. Our attorneys have earned their reputation in the fields of environmental litigation and
mass torts by successfully prosecuting some of the largest, most well-known cases of our time.
Our Environment & Public Health Group also prosecutes significant claims for personal injury,
commercial losses, property damage, and environmental response costs. In 2016 Berger
Montague was named an Elite Trial Lawyer Finalist in special litigation (environmental) by The
National Law Journal.
▪

Cook v. Rockwell International Corporation: In February 2006, the firm won a $554
million jury verdict on behalf of thousands of property owners whose homes were exposed
to plutonium or other toxins from the former Rocky Flats nuclear weapons site northwest
of Denver, Colorado. Judgment in the case was entered by the court in June 2008 which,
with interest, totaled $926 million. Recognizing this tremendous achievement, the Public
Justice Foundation bestowed its prestigious Trial Lawyer of the Year Award for 2009 on
Merrill G. Davidoff, David F. Sorensen, and the entire trial team for their “long and hardfought” victory against “formidable corporate and government defendants.” (No. 90-cv00181-JLK (D. Colo.)). The jury verdict in that case was vacated on appeal in 2010, but
on a second trip to the Tenth Circuit, Plaintiffs secured a victory in 2015, with the case
then being sent back to the district court. A $375 million settlement was reached in May
2016, and final approval by the district court was obtained in April 2017.

▪

In re Exxon Valdez Oil Spill Litigation: On September 16, 1994, a jury trial of several
months duration resulted in a record punitive damages award of $5 billion against the
Exxon defendants as a consequence of one of the largest oil spills in U.S. history. The
award was reduced to $507.5 million pursuant to a Supreme Court decision. David Berger
was co-chair of the plaintiffs’ discovery committee (appointed by both the federal and state
courts). Harold Berger served as a member of the organizing case management
committee. H. Laddie Montague was specifically appointed by the federal court as one of
the four designated trial counsel. Both Mr. Montague and Peter Kahana shared (with the
entire trial team) the 1995 “Trial Lawyer of the Year Award” given by the Trial Lawyers for
Public Justice. (No. A89-0095-CVCHRH (D. Alaska)).

▪

In re Ashland Oil Spill Litigation: The firm led by Harold Berger served as co-lead
counsel and obtained a $30 million settlement for damages resulting from a very large oil
spill. (Master File No. M-14670 (W.D. Pa.)).
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▪

State of Connecticut Tobacco Litigation: Berger Montague was one of three firms to
represent the State of Connecticut in a separate action in state court against the tobacco
companies. The case was litigated separate from the coordinated nationwide actions.
Although eventually Connecticut joined the national settlement, its counsel’s contributions
were recognized by being awarded the fifth largest award among the states from the fifty
states’ Strategic Contribution Fund.

▪

In re School Asbestos Litigation: As co-lead counsel, the firm successfully litigated a
case in which a nationwide class of elementary and secondary schools and school districts
suffering property damage as a result of asbestos in their buildings were provided relief.
Pursuant to an approved settlement, the class received in excess of $70 million in cash
and $145 million in discounts toward replacement building materials. (No. 83-0268 (E.D.
Pa.)).

▪

Drayton v. Pilgrim’s Pride Corp.: The firm served as counsel in a consolidation of
wrongful death and other catastrophic injury cases brought against two manufacturers of
turkey products, arising out of a 2002 outbreak of Listeria Monocytogenes in the
Northeastern United States, which resulted in the recall of over 32 million pounds of turkey
– the second largest meat recall in U.S. history at that time. A significant opinion issued
in the case is Drayton v. Pilgrim’s Pride Corp., 472 F. Supp. 2d 638 (E.D. Pa. 2006)
(denying the defendants’ motions for summary judgment and applying the alternative
liability doctrine). All of the cases settled on confidential terms in 2006. (No. 03-2334
(E.D. Pa.)).

▪

In re SEPTA 30th Street Subway/Elevated Crash Class Action: Berger Montague
represented a class of 220 persons asserting injury in a subway crash. Despite a statutory
cap of $1 million on damages recovery from the public carrier, and despite a finding of
sole fault of the public carrier in the investigation by the National Highway Transit Safety
Administration, Berger Montague was able to recover an aggregate of $3.03 million for the
class. (1990 Master File No. 0001 (Pa. Ct. Com. Pls., Phila. Cty.)).

▪

In re Three Mile Island Litigation: As lead/liaison counsel, the firm successfully litigated
the case and reached a settlement in 1981 of $25 million in favor of individuals,
corporations and other entities suffering property damage as a result of the nuclear
incident involved. (C.A. No. 79-0432 (M.D. Pa.)).

▪

In Re Louisville Explosions Litigation: This case was one of the earliest examples of
a class action trial of an environmental class action. It redressed damage to private
property owners and employees resulting from a February 13, 1981 sewer explosion
which was one of the largest explosion mishaps in U.S. history. In February, 1984 the
matter went to trial, and after the plaintiffs’ case and the denial of motions for direct verdict
the litigation settled for net payments to the class members of 100% to 300% or more of
direct monetary damages, depending on their zone’s distance from the streets that
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exploded. Claimants lined up near the claims office for blocks to file claims. Mr. Davidoff
was lead counsel and lead trial counsel. (No. CV 81-0080, W.D. Ky.).
Insurance Fraud
When insurance companies and affiliated financial services entities engage in fraudulent,
deceptive or unfair practices, Berger Montague helps injured parties recover their losses. We
focus on fraudulent, deceptive and unfair business practices across all lines of insurance and
financial products and services sold by insurers and their affiliates, which include annuities,
securities and other investment vehicles.
▪

Spencer v. Hartford Financial Services Group, Inc.: The firm, together with co-counsel,
prosecuted this national class action against The Hartford Financial Services Group, Inc.
and its affiliates in the United States District Court for the District of Connecticut (Spencer
v. Hartford Financial Services Group, Inc., Case No. 05-cv-1681) on behalf of
approximately 22,000 claimants, each of whom entered into structured settlements with
Hartford property and casualty insurers to settle personal injury and workers’
compensation claims. To fund these structured settlements, the Hartford property and
casualty insurers purchased annuities from their affiliate, Hartford Life. By purchasing the
annuity from Hartford Life, The Hartford companies allegedly were able to retain up to
15% of the structured amount of the settlement in the form of undisclosed costs,
commissions and profit - all of which was concealed from the settling claimants. On March
10, 2009, the U.S. District Court certified for trial claims on behalf of two national
subclasses for civil RICO and fraud (256 F.R.D. 284 (D. Conn. 2009)). On October 14,
2009, the Second Circuit Court of Appeals denied The Hartford’s petition for interlocutory
appeal under Federal Rule of Civil Procedure 23(f).On September 21, 2010, the U.S.
District Court entered judgment granting final approval of a $72.5 million cash settlement.

▪

Nationwide Mutual Insurance Company v. O’Dell: The firm, together with co-counsel,
prosecuted this class action against Nationwide Mutual Insurance Company in West
Virginia Circuit Court, Roane County (Nationwide Mutual Insurance Company v. O’Dell,
Case No. 00-C-37), on behalf of current and former West Virginia automobile insurance
policyholders, which arose out of Nationwide’s failure, dating back to 1993, to offer
policyholders the ability to purchase statutorily-required optional levels of underinsured
(“UIM”) and uninsured (“UM”) motorist coverage in accordance with West Virginia Code
33-6-31. The court certified a trial class seeking monetary damages, alleging that the
failure to offer these optional levels of coverage, and the failure to provide increased first
party benefits to personal injury claimants, breached Nationwide’s insurance policies and
its duty of good faith and fair dealing, and violated the West Virginia Unfair Trade Practices
Act. On June 25, 2009, the court issued final approval of a settlement that provided a
minimum estimated value of $75 million to Nationwide auto policyholders and their
passengers who were injured in an accident or who suffered property damage.
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Predatory Lending and Borrowers’ Rights
Berger Montague’s attorneys fight vigorously to protect the rights of borrowers when they are
injured by the practices of banks and other financial institutions that lend money or service
borrowers’ loans. Berger Montague has successfully obtained multi-million dollar class action
settlements for nationwide classes of borrowers against banks and financial institutions and works
tirelessly to protect the rights of borrowers suffering from these and other deceptive and unfair
lending practices.
▪

Coonan v. Citibank, N.A.: The firm, as Co-Lead Counsel, prosecuted this national class
action against Citibank and its affiliates in the United States District Court for the Northern
District of New York concerning alleged kickbacks Citibank received in connection with its
force-placed insurance programs. The firm obtained a settlement of $122 million on behalf
of a class of hundreds of thousands of borrowers.

▪

Arnett v. Bank of America, N.A.: The firm, as Co-Lead Counsel, prosecuted this national
class action against Bank of America and its affiliates in the United States District Court
for the District of Oregon concerning alleged kickbacks received in connection with its
force-placed flood insurance program. The firm obtained a settlement of $31 million on
behalf of a class of hundreds of thousands of borrowers.

▪

Clements v. JPMorgan Chase Bank, N.A.: The firm, as Co-Lead Counsel, prosecuted
this national class action against JPMorgan Chase and its affiliates in the United States
District Court for the Northern District of California concerning alleged kickbacks received
in connection with its force-placed flood insurance program. The firm obtained a
settlement of $22,125,000 on behalf of a class of thousands of borrowers.

▪

Holmes v. Bank of America, N.A.: The firm, as Co-Lead Counsel, prosecuted this
national class action against Bank of America and its affiliates in the United States District
Court for the Western District of North Carolina concerning alleged kickbacks received in
connection with its force-placed wind insurance program. The firm obtained a settlement
of $5.05 million on behalf of a class of thousands of borrowers.

Securities & Investor Protection
In the area of securities litigation, the firm has represented public institutional investors – such as
the retirement funds for the States of Pennsylvania, Connecticut, New Hampshire, New Jersey,
Louisiana and Ohio, as well as the City of Philadelphia and numerous individual investors and
private institutional investors. The firm was co-lead counsel in the Melridge Securities Litigation
in the Federal District Court in Oregon, in which jury verdicts of $88.2 million and a RICO judgment
of $239 million were obtained. Berger Montague has served as lead or co-lead counsel in
numerous other major securities class action cases where substantial settlements were achieved
on behalf of investors.
▪

In re Merrill Lynch Securities Litigation: Berger Montague, as co-lead counsel,
obtained a recovery of $475 million for the benefit of the class in one of the largest
recoveries among the recent financial crisis cases. (No. 07-cv-09633 (S.D.N.Y.)).
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▪

In re Sotheby’s Holding, Inc. Securities Litigation: The firm, as lead counsel, obtained
a $70 million settlement, of which $30 million was contributed, personally, by an individual
defendant. (No. 00-cv-1041 (DLC) (S.D.N.Y.)).

▪

In re: Oppenheimer Rochester Funds Group Securities Litigation: The firm, as colead counsel, obtained a $89.5 million settlement on behalf of investors in six tax-exempt
bond mutual funds managed by OppenheimerFunds, Inc. (No. 09-md-02063-JLK (D.
Col.)).

▪

In re KLA Tencor Securities Litigation: The firm, as a member of Plaintiffs’ Counsel’s
Executive Committee, obtained a cash settlement of $65 million in an action on behalf of
investors against KLA-Tencor and certain of its officers and directors. (No. 06-cv-04065
(N.D. Cal.)).

▪

Ginsburg v. Philadelphia Stock Exchange, Inc., et al.: The firm represented certain
shareholders of the Philadelphia Stock Exchange in the Delaware Court of Chancery and
obtained a settlement valued in excess of $99 million settlement. (C.A. No. 2202-CC (Del.
Ch.)).

▪

In re Sepracor Inc. Securities Litigation: The firm, as co-lead counsel, obtained a
settlement of $52.5 million for the benefit of bond and stock purchaser classes. (No. 02cv-12235-MEL (D. Mass.)).

▪

In re CIGNA Corp. Securities Litigation: The firm, as co-lead counsel, obtained a
settlement of $93 million for the benefit of the class. (Master File No. 2:02-cv-8088 (E.D.
Pa.)).

▪

In re Fleming Companies, Inc. Securities Litigation: The firm, as lead counsel,
obtained a class settlement of $94 million for the benefit of the class. (No. 5-03-MD-1530
(TJW) (E.D. Tex.)).

▪

In re Xcel Energy Inc. Securities, Derivative & “ERISA” Litigation: The firm, as colead counsel in the securities actions, obtained a cash settlement of $80 million on behalf
of investors against Xcel Energy and certain of its officers and directors. (No. 02-cv-2677
(DSD/FLN) (D. Minn.)).

▪

In re NetBank, Inc. Securities Litigation: The firm served as lead counsel in this certified
class action on behalf of the former common shareholders of NetBank, Inc. The $12.5
million settlement, which occurred after class certification proceedings and substantial
discovery, is particularly noteworthy because it is one of the few successful securities
fraud class actions litigated against a subprime lender and bank in the wake of the financial
crisis. (No. 07-cv-2298-TCB (N.D. Ga.)).
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▪

Brown v. Kinross Gold U.S.A. Inc.: The firm represented lead plaintiffs as co-lead
counsel and obtained $29.25 million cash settlement and an additional $6,528,371 in
dividends for a gross settlement value of $35,778,371. (No. 02-cv-0605 (D. Nev.)) All
class members recovered 100% of their damages after fees and expenses.

▪

In re Campbell Soup Co. Securities Litigation: The firm, as co-lead counsel, obtained
a settlement of $35 million for the benefit of the class. (No. 00-cv-152 (JEI) (D.N.J.)).

▪

In re Premiere Technologies, Inc. Securities Litigation: The firm, as co-lead counsel,
obtained a class settlement of over $20 million in combination of cash and common stock.
(No.1:98-cv-1804-JOF (N.D. Ga.)).

▪

In re PSINet, Inc., Securities Litigation: The firm, as co-lead counsel, obtained a
settlement of $17.83 million on behalf of investors. (No. 00-cv-1850-A (E.D. Va.)).

▪

In re Safety-Kleen Corp. Securities Litigation: The firm, as co-lead counsel, obtained
a class settlement in the amount of $45 million against Safety-Kleen’s outside accounting
firm and certain of the Company’s officers and directors. The final settlement was obtained
2 business days before the trial was to commence. (No. 3:00-cv-736-17 (D.S.C.)).

▪

The City Of Hialeah Employees’ Retirement System v. Toll Brothers, Inc.: The firm,
as co-lead counsel, obtained a class settlement of $25 million against Home Builder Toll
Brothers, Inc. (No. 07-cv-1513 (E.D. Pa.)).

▪

In re Rite Aid Corp. Securities Litigation: The firm, as co-lead counsel, obtained
settlements totaling $334 million against Rite Aid’s outside accounting firm and certain of
the company’s former officers. (No. 99-cv-1349 (E.D. Pa.)).

▪

In re Sunbeam Inc. Securities Litigation: As co-lead counsel and designated lead trial
counsel (by Mr. Davidoff), the firm obtained a settlement on behalf of investors of $142
million in the action against Sunbeam’s outside accounting firm and Sunbeam’s officers.
(No. 98-cv-8258 (S.D. Fla.)).

▪

In re Waste Management, Inc. Securities Litigation: In 1999, the firm, as co-lead
counsel, obtained a class settlement for investors of $220 million cash which included a
settlement against Waste Management’s outside accountants. (No. 97-cv-7709 (N.D.
Ill.)).

▪

In re IKON Office Solutions Inc. Securities Litigation: The firm, serving as both colead and liaison counsel, obtained a cash settlement of $111 million in an action on behalf
of investors against IKON and certain of its officers. (MDL Dkt. No. 1318 (E.D. Pa.)).

▪

In re Melridge Securities Litigation: The firm served as lead counsel and co-lead trial
counsel for a class of purchasers of Melridge common stock and convertible debentures.
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A four-month jury trial yielded a verdict in plaintiffs’ favor for $88.2 million, and judgment
was entered on RICO claims against certain defendants for $239 million. The court
approved settlements totaling $57.5 million. (No. 87-cv-1426 FR (D. Ore.)).
▪

Aldridge v. A.T. Cross Corp.: The firm represented a class of investors in a securities
fraud class action against A.T. Cross, and won a significant victory in the U.S. Court of
Appeals for the First Circuit when that Court reversed the dismissal of the complaint and
lessened the pleading standard for such cases in the First Circuit, holding that it would not
require plaintiffs in a shareholder suit to submit proof of financial restatement in order to
prove revenue inflation. See Aldridge v. A.T. Cross Corp., 284 F.3d 72 (1st Cir.
2002). The case ultimately settled for $1.5 million. (C.A. No. 00-203 ML (D.R.I.)).

▪

Silver v. UICI: The firm, as co-lead counsel, obtained a settlement resulting in a fund of
$16 million for the class. (No. 3:99-cv-2860-L (N.D. Tex.)).

▪

In re Alcatel Alsthom Securities Litigation: The firm, as co-lead counsel, obtained a
class settlement for investors of $75 million cash. (MDL Docket No. 1263 (PNB) (E.D.
Tex.)).

▪

Walco Investments, Inc. et al. v. Kenneth Thenen, et al. (Premium Sales): The firm,
as a member of the plaintiffs’ steering committee, obtained settlements of $141 million for
investors victimized by a Ponzi scheme. Reported at: 881 F. Supp. 1576 (S.D. Fla. 1995);
168 F.R.D. 315 (S.D. Fla. 1996); 947 F. Supp. 491 (S.D. Fla. 1996)).

▪

In re The Drexel Burnham Lambert Group, Inc.: The firm was appointed co-counsel
for a mandatory non-opt-out class consisting of all claimants who had filed billions of
dollars in securities litigation-related proofs of claim against The Drexel Burnham Lambert
Group, Inc. and/or its subsidiaries. Settlements in excess of $2.0 billion were approved in
August 1991 and became effective upon consummation of Drexel’s Plan of
Reorganization on April 30, 1992. (No. 90-cv-6954 (MP), Chapter 11, Case No. 90 B
10421 (FGC), Jointly Administered, reported at, inter alia, 960 F.2d 285 (2d Cir. 1992),
cert. dismissed, 506 U.S. 1088 (1993) (“Drexel I”) and 995 F.2d 1138 (2d Cir. 1993)
(“Drexel II”)).

▪

In re Michael Milken and Associates Securities Litigation: As court-appointed liaison
counsel, the firm was one of four lead counsel who structured the $1.3 billion “global”
settlement of all claims pending against Michael R. Milken, over 200 present and former
officers and directors of Drexel Burnham Lambert, and more than 350 Drexel/Milkenrelated entities. (MDL Dkt. No. 924, M21-62-MP (S.D.N.Y.)).

▪

RJR Nabisco Securities Litigation: The firm represented individuals who sold RJR
Nabisco securities prior to the announcement of a corporate change of control. This
securities case settled for $72 million. (No. 88-cv-7905 MBM (S.D.N.Y.)).

25

Case 5:15-cv-06325-WB Document 137-2 Filed 05/06/20 Page 44 of 149

▪

Qwest Securities Action: The firm represented New Jersey in an opt-out case against
Qwest and certain officers, which was settled for $45 million. (C.A. No. L-3838-02
(Superior Court New Jersey, Law Division)).

Whistleblower, Qui Tam, and False Claims Act
Berger Montague has represented whistleblowers in matters involving healthcare fraud, defense
contracting fraud, IRS fraud, securities fraud, and commodities fraud, helping to return more than
$1.1 billion to federal and state governments. In return, whistleblower clients retaining Berger
Montague to represent them in state and federal courts have received more than $100 million in
rewards. Berger Montague’s time-tested approach in Whistleblower/Qui Tam representation
involves cultivating close, productive attorney-client relationships with the maximum degree of
confidentiality for our clients.
Judicial Praise for Berger Montague Attorneys
Berger Montague’s record of successful prosecution of class actions and other complex litigation
has been recognized and commended by judges and arbitrators across the country. Some
remarks on the skill, efficiency, and expertise of the firm’s attorneys are excerpted below.
Antitrust
From Judge Margo K. Brodie, of the U.S. District Court for the Eastern District of New York:
“Class counsel has without question done a tremendous job in litigating this case. They
represent some of the best plaintiff-side antitrust groups in the country, and the size and
skill of the defense they litigated against cannot be overstated. They have also
demonstrated the utmost professionalism despite the demands of the extreme
perseverance that this case has required…”
In re Payment Card Interchange Fee and Merchant Discount Antitrust Litigation, No. 1:05-md01720 (E.D.N.Y. 2019) (Mem. & Order).

From Judge Brian M. Cogan, of the U.S. District Court of the Eastern District of New York:
“This is a substantial recovery that has the deterrent effect that class actions are supposed
to have, and I think it was done because we had really good Plaintiffs’ lawyers in this case
who were running it.”
Transcript of June 24, 2019 Fairness Hearing, In re Dental Supplies Antitrust Litigation, No. 16cv-696 (E.D.N.Y.).
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From Judge Michael M. Baylson, of the U.S. District Court of the Eastern District of
Pennsylvania:
“[C]ounsel…for direct action plaintiffs have done an outstanding job here with representing
the class, and I thought your briefing was always very on point. I thought the presentation
of the very contentious issues on the class action motion was very well done, it was very
well briefed, it was well argued.”
Transcript of the June 28, 2018 Hearing in In re Domestic Drywall Antitrust Litigation, No. MD13-2437 at 11:6-11.

From Judge Madeline Cox Arleo, of the U.S. District Court for the District of New Jersey praising
the efforts of all counsel:
“I just want to thank you for an outstanding presentation. I don’t say that lightly . . . it’s not
lost on me at all when lawyers come very, very prepared. And really, your clients should
be very proud to have such fine lawyering. I don’t see lawyering like this every day in the
federal courts, and I am very grateful. And I appreciate the time and the effort you put in,
not only to the merits, but the respect you’ve shown for each other, the respect you’ve
shown for the Court, the staff, and the time constraints. And as I tell my law clerks all the
time, good lawyers don’t fight, good lawyers advocate. And I really appreciate that more
than I can express.”
Transcript of the September 9 to 11, 2015 Daubert Hearing in Castro v. Sanofi Pasteur, No. 11cv-07178 (D.N.J.) at 658:14-659:4.

From Judge William H. Pauley, III, of the U.S. District Court of the Southern District of New York:
“Class Counsel did their work on their own with enormous attention to detail and unflagging
devotion to the cause. Many of the issues in this litigation . . . were unique and issues of
first impression.”
* * *
“Class Counsel provided extraordinarily high-quality representation. This case raised a
number of unique and complex legal issues …. The law firms of Berger Montague and
Coughlin Stoia were indefatigable. They represented the Class with a high degree of
professionalism, and vigorously litigated every issue against some of the ablest lawyers
in the antitrust defense bar.”
In re Currency Conversion Fee Antitrust Litigation, 263 F.R.D. 110, 129 (2009).
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From Judge Faith S. Hochberg, of the United States District court for the District of New Jersey:
“[W]e sitting here don’t always get to see such fine lawyering, and it’s really wonderful for
me both to have tough issues and smart lawyers … I want to congratulate all of you for
the really hard work you put into this, the way you presented the issues, … On behalf of
the entire federal judiciary I want to thank you for the kind of lawyering we wish everybody
would do.”
In re Remeron Antitrust Litig., Civ. No. 02-2007 (Nov. 2, 2005).

From U.S. District Judge Jan DuBois, of the U.S. District Court of the Eastern District of
Pennsylvania:
“[T]he size of the settlements in absolute terms and expressed as a percentage of total
damages evidence a high level of skill by petitioners … The Court has repeatedly stated
that the lawyering in the case at every stage was superb, and does so again.”
In Re Linerboard Antitrust Litig., 2004 WL 1221350, at *5-*6 (E.D. Pa. 2004).

From Judge Nancy G. Edmunds, of the U.S. District Court of the Eastern District of Michigan:
“[T]his represents an excellent settlement for the Class and reflects the outstanding effort
on the part of highly experienced, skilled, and hard working Class Counsel….[T]heir efforts
were not only successful, but were highly organized and efficient in addressing numerous
complex issues raised in this litigation[.]”
In re Cardizem CD Antitrust Litig., MDL No. 1278 (E.D. Mich., Nov. 26, 2002).

From Judge Charles P. Kocoras, of the U.S. District Court for the Northern District of Illinois:
“The stakes were high here, with the result that most matters of consequence were
contested. There were numerous trips to the courthouse, and the path to the trial court
and the Court of Appeals frequently traveled. The efforts of counsel for the class has [sic]
produced a substantial recovery, and it is represented that the cash settlement alone is
the second largest in the history of class action litigation. . . . There is no question that the
results achieved by class counsel were extraordinary [.]”
Regarding the work of Berger Montague in achieving more than $700 million in settlements with
some of the defendants in In Re Brand Name Prescription Drugs Antitrust Litigation, 2000
U.S. Dist. LEXIS 1734, at *3-*6 (N.D. Ill. Feb. 9, 2000).
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From Judge Peter J. Messitte, of the U.S. District Court for the District of Maryland:
“The experience and ability of the attorneys I have mentioned earlier, in my view in
reviewing the documents, which I have no reason to doubt, the plaintiffs’ counsel are at
the top of the profession in this regard and certainly have used their expertise to craft an
extremely favorable settlement for their clients, and to that extent they deserve to be
rewarded.”
Settlement Approval Hearing, Oct. 28, 1994, in Spawd, Inc. and General Generics v. Bolar
Pharmaceutical Co., Inc., CA No. PJM-92-3624 (D. Md.).

From Judge Donald W. Van Artsdalen, of the U.S. District Court for the Eastern District of
Pennsylvania:
“As to the quality of the work performed, although that would normally be reflected in the
not immodest hourly rates of all attorneys, for which one would expect to obtain excellent
quality work at all times, the results of the settlements speak for themselves. Despite the
extreme uncertainties of trial, plaintiffs’ counsel were able to negotiate a cash settlement
of a not insubstantial sum, and in addition, by way of equitable relief, substantial
concessions by the defendants which, subject to various condition, will afford the right, at
least, to lessee-dealers to obtain gasoline supply product from major oil companies and
suppliers other than from their respective lessors. The additional benefits obtained for the
classes by way of equitable relief would, in and of itself, justify some upward adjustment
of the lodestar figure.”
Bogosian v. Gulf Oil Corp., 621 F. Supp. 27, 31 (E.D. Pa. 1985).

From Judge Krupansky, who had been elevated to the Sixth Circuit Court of Appeals:
Finally, the court unhesitatingly concludes that the quality of the representation
rendered by counsel was uniformly high. The attorneys involved in this litigation
are extremely experienced and skilled in their prosecution of antitrust litigation
and other complex actions. Their services have been rendered in an efficient
and expeditious manner, but have nevertheless been productive of highly
favorable result.
In re Art Materials Antitrust Litigation, 1984 CCH Trade Cases ¶65,815 (N.D. Ohio 1983).

From Judge Joseph Blumenfeld, of the U.S. District Court for the District of Connecticut:
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“The work of the Berger firm showed a high degree of efficiency and imagination,
particularly in the maintenance and management of the national class actions.”
In re Master Key Antitrust Litigation, 1977 U.S. Dist. LEXIS 12948, at *35 (Nov. 4, 1977).

Securities & Investor Protection
From Judge Jed Rakoff of the U.S. District Court for the Southern District of New York:
Court stated that lead counsel had made “very full and well-crafted” and “excellent
submissions”; that there was a “very fine job done by plaintiffs’ counsel in this case”; and
that this was “surely a very good result under all the facts and circumstances.”
In re Merrill Lynch & Co., Inc. Securities, Derivative & ERISA Litigation, Master File No. 07cv-9633(JSR)(DFE) (S.D.N.Y., July 27, 2009).

From Judge Michael M. Baylson of the U.S. District Court for the Eastern District of
Pennsylvania:
“The Court is aware of and attests to the skill and efficiency of class counsel: they have
been diligent in every respect, and their briefs and arguments before the Court were of
the highest quality. The firm of Berger Montague took the lead in the Court proceedings;
its attorneys were well prepared, articulate and persuasive.”
In re CIGNA Corp. Sec. Litig., 2007 U.S. Dist. LEXIS 51089, at *17-*18 (E.D. Pa. July 13, 2007).

From Judge Stewart Dalzell of the U.S. District Court for the Eastern District of Pennsylvania:
“The quality of lawyering on both sides, but I am going to stress now on the plaintiffs’ side,
simply has not been exceeded in any case, and we have had some marvelous counsel
appear before us and make superb arguments, but they really don’t come any better than
Mrs. Savett… [A]nd the arguments we had on the motion to dismiss [Mrs. Savett argued
the motion], both sides were fabulous, but plaintiffs’ counsel were as good as they come.”
In re U.S. Bioscience Secs. Litig., No. 92-0678 (E.D. Pa. April 4, 1994).

From Judge Wayne Andersen of the U.S. District Court for the Northern District of Illinois:
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“[Y]ou have acted the way lawyers at their best ought to act. And I have had a lot of
cases…in 15 years now as a judge and I cannot recall a significant case where I felt people
were better represented than they are here…I would say this has been the best
representation that I have seen.”
In re: Waste Management, Inc. Secs. Litig., No. 97-C 7709 (N.D. Ill. 1999).

From Chancellor William Chandler, III of the Delaware Chancery Court:
“All I can tell you, from someone who has only been doing this for roughly 22 years, is that
I have yet to see a more fiercely and intensely litigated case than this case. Never in 22
years have I seen counsel going at it, hammer and tong, like they have gone at it in this
case. And I think that’s a testimony – Mr. Valihura correctly says that’s what they are
supposed to do. I recognize that; that is their job, and they were doing it professionally.”
Ginsburg v. Philadelphia Stock Exchange, Inc., No. 2202 (Del. Ch., Oct. 22, 2007).

From Judge Stewart Dalzell of the U.S. District Court for the Eastern District of Pennsylvania:
“Thanks to the nimble class counsel, this sum, which once included securities worth
$149.5 million is now all cash. Seizing on an opportunity Rite Aid presented, class counsel
first renegotiated what had been stock consideration into Rite Aid Notes and then this year
monetized those Notes. Thus, on February 11, 2003, Rite Aid redeemed those Notes
from the class, which then received $145,754,922.00. The class also received
$14,435,104 in interest on the Notes.”
“Co-lead counsel ... here were extraordinarily deft and efficient in handling this most
complex matter... they were at least eighteen months ahead of the United States
Department of Justice in ferreting out the conduct that ultimately resulted in the write down
of over $1.6 billion in previously reported Rite Aid earnings. In short, it would be hard to
equal the skill class counsel demonstrated here.”
In re Rite Aid Corp. Securities Litigation, 269 F. Supp. 2d 603, 605, n.1, 611 (E.D. Pa. 2003).

From Judge Helen J. Frye, United States District Judge for the U.S. District Court for the District
of Oregon:
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“In order to bring about this result [partial settlements then totaling $54.25 million], Class
Counsel were required to devote an unusual amount of time and effort over more than
eight years of intense legal litigation which included a four-month long jury trial and full
briefing and argument of an appeal before the Ninth Circuit Court of Appeals, and which
produced one of the most voluminous case files in the history of this District.”
* * *
“Throughout the course of their representation, the attorneys at Berger Montague and
Stoll, Stoll, Berne, Lokting & Shlachter who have worked on this case have exhibited an
unusual degree of skill and diligence, and have had to contend with opposing counsel who
also displayed unusual skill and diligence.”
In Re Melridge, Inc. Securities Litigation, No. CV 87-1426-FR (D. Ore. April 15, 1996).

From Judge Marvin Katz of the U.S. District Court for the Eastern District of Pennsylvania:
“[T]he co-lead attorneys have extensive experience in large class actions, experience that
has enabled this case to proceed efficiently and professionally even under short deadlines
and the pressure of handling thousands of documents in a large multi-district action...
These counsel have also acted vigorously in their clients’ interests....”
* * *
“The management of the case was also of extremely high quality.... [C]lass counsel is of
high caliber and has extensive experience in similar class action litigation.... The
submissions were of consistently high quality, and class counsel has been notably diligent
in preparing filings in a timely manner even when under tight deadlines.”
Commenting on class counsel, where the firm served as both co-lead and liaison counsel in In re
Ikon Office Solutions, Inc. Securities Litigation, 194 F.R.D. 166, 177, 195 (E.D. Pa. 2000).

From Judge William K. Thomas, Senior District Judge for the United States District Court for the
Northern District of Ohio:
“In the proceedings it has presided over, this court has become directly familiar with the
specialized, highly competent, and effective quality of the legal services performed by
Merrill G. Davidoff, Esq. and Martin I. Twersky, Esq. of Berger Montague....”
* * *
“Examination of the experience-studded biographies of the attorneys primarily involved in
this litigation and review of their pioneering prosecution of many class actions in antitrust,
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securities, toxic tort matters and some defense representation in antitrust and other
litigation, this court has no difficulty in approving and adopting the hourly rates fixed by
Judge Aldrich.”
Commenting in In re Revco Securities Litigation, Case No. 1:89CV0593, Order (N.D. Oh.
September 14, 1993).
Civil/Human Rights Cases
From Deputy Treasury Secretary Stuart E. Eizenstat:
“We must be frank. It was the American lawyers, through the lawsuits they brought in U.S.
courts, who placed the long-forgotten wrongs by German companies during the Nazi era
on the international agenda. It was their research and their work which highlighted these
old injustices and forced us to confront them. Without question, we would not be here
without them.... For this dedication and commitment to the victims, we should always be
grateful to these lawyers.”
In his remarks at the July 17, 2000, signing ceremony for the international agreements which
established the German Foundation to act as a funding vehicle for the payment of claims to
Holocaust survivors.
Insurance Litigation
From Judge Janet C. Hall, of the U.S. District Court of the District of Connecticut:
Noting the “very significant risk in pursuing this action” given its uniqueness in that “there
was no prior investigation to rely on in establishing the facts or a legal basis for the
case….[and] no other prior or even now similar case involving parties like these plaintiffs
and a party like these defendants.” Further, “the quality of the representation provided to
the plaintiffs ... in this case has been consistently excellent…. [T]he defendant[s] ...
mounted throughout the course of the five years the case pended, an extremely vigorous
defense…. [B]ut for counsel’s outstanding work in this case and substantial effort over
five years, no member of the class would have recovered a penny…. [I]t was an extremely
complex and substantial class ... case ... [with an] outstanding result.”
Regarding the work of Berger Montague attorneys Peter R. Kahana and Steven L. Bloch, among
other co-class counsel, in Spencer, et al. v. The Hartford Financial Services Group, Inc., et al., in
the Order approving the $72.5 million final settlement of this action, dated September 21, 2010
(No. 3:05-cv-1681, D. Conn.).
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Customer/Broker Arbitrations
From Robert E. Conner, Public Arbitrator with the National Association of Securities Dealers,
Inc.:
“[H]aving participated over the last 17 years in 400 arbitrations and trials in various
settings, ... the professionalism and the detail and generally the civility of everyone
involved has been not just a cause for commentary at the end of these proceedings but
between ourselves [the arbitration panel] during the course of them, and ... the detail and
the intellectual rigor that went into the documents was fully reflective of the effort that was
made in general. I wanted to make that known to everyone and to express my particular
respect and admiration.”
About the efforts of Berger Montague shareholders Merrill G. Davidoff and Eric L. Cramer, who
achieved a $1.1 million award for their client, in Steinman v. LMP Hedge Fund, et al., NASD
Case No. 98-04152, at Closing Argument, June 13, 2000.
Employment & Unpaid Wages
From Judge Timothy R. Rice, United States Magistrate Judge for the U.S. District Court for the
Eastern District of Pennsylvania:
Describing Berger Montague as “some of the finest legal representation in the
nation,” who are “ethical, talented, and motivated to help hard working men and
women.”
Regarding the work of Berger Montague attorneys Sarah R. Schalman-Bergen and Camille F.
Rodriguez in Gonzalez v. Veritas Consultant Group, LLC, d/b/a Moravia Health Network, No.
2:17-cv-1319-TR (E.D. Pa. March 13, 2019).

From Judge Malachy E. Mannion, United States District Judge for the U.S. District Court for the
Middle District of Pennsylvania:
“At the final approval hearing, class counsel reiterated in detail the arguments set
forth in the named plaintiffs’ briefing. … The court lauded the parties for their
extensive work in reaching a settlement the court deemed fair and reasonable.
* * *
“The court is confident that [class counsel] are highly skilled in FLSA collective and
hybrid actions, as seen by their dealings with the court and the results achieved in
both negotiating and handling the settlement to date.”
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Acevedo v. Brightview Landscapes, LLC, No. 3:13-cv-2529, 2017 WL 4354809 (M.D. Pa. Oct.
2, 2017).

From Judge Joseph F. Bataillon, United States District Judge for the U.S. District Court for the
District of Nebraska:
[P]laintiffs’ counsel succeeded in vindicating important rights. … The court is
familiar with “donning and doffing” cases and based on the court’s experience,
defendant meat packing companies’ litigation conduct generally reflects “what can
only be described as a deeply-entrenched resistance to changing their
compensation practices to comply with the requirements of FLSA.” (citation
omitted). Plaintiffs’ counsel perform a recognized public service in prosecuting
these actions as a ‘private Attorney General’ to protect the rights of
underrepresented workers.
The plaintiffs have demonstrated that counsel’s services have benefitted the class.
… The fundamental policies of the FLSA were vindicated and the rights of the
workers were protected.
Regarding the work of Berger Montague among other co-counsel in Morales v. Farmland Foods,
Inc., No. 8:08-cv-504, 2013 WL 1704722 (D. Neb. Apr. 18, 2013).

From Judge Jonathan W. Feldman, United States Magistrate Judge for the U.S. District Court
for the Western District of New York:
“The nature of the instant application obliges the Court to make this point clear: In
my fifteen years on the bench, no case has been litigated with more skill, tenacity
and legal professionalism than this case. The clients, corporate and individual,
should be proud of the manner in which their legal interests were brought before
and presented to the Court by their lawyers and law firms.”
and
“…the Court would be remiss if it did not commend class counsel and all those
who worked for firms representing the thousands of current and former employees
of Kodak for the outstanding job they did in representing the interests of their
clients. For the last several years, lead counsel responsibilities were shared by
Shanon Carson …. Their legal work in an extraordinarily complex case was
exemplary, their tireless commitment to seeking justice for their clients was
unparalleled and their conduct as officers of the court was beyond reproach.”
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Employees Committed For Justice v. Eastman Kodak, (W.D.N.Y. 2010) ($21.4 million
settlement).
Other
From Stephen M. Feiler, Ph.D., Director of Judicial Education, Supreme Court of Pennsylvania,
Administrative Office of Pennsylvania Courts, Mechanicsburg, PA on behalf of the Common Pleas
Court Judges (trial judges) of Pennsylvania:
“On behalf of the Supreme Court of Pennsylvania and AOPC’s Judicial Education
Department, thank you for your extraordinary commitment to the Dealing with
Complexities in Civil Litigation symposia. We appreciate the considerable time you spent
preparing and delivering this important course across the state. It is no surprise to me
that the judges rated this among the best programs they have attended in recent years.”
About the efforts of Berger Montague attorneys Merrill G. Davidoff, Peter Nordberg and David F.
Sorensen in planning and presenting a CLE Program to trial judges in the Commonwealth of
Pennsylvania.
Founding Partner
David Berger - 1912-2007
David Berger was the founder and the Chairman of Berger Montague. He received his A.B. cum
laude in 1932 and his LL.B. cum laude in 1936, both from the University of Pennsylvania. He was
a member of The Order of the Coif and was an editor of the University of Pennsylvania Law
Review. He had a distinguished scholastic career including being Assistant to Professor Francis
H. Bohlen and Dr. William Draper Lewis, Director of the American Law Institute, participating in
the drafting of the first Restatement of Torts. He also served as a Special Assistant Dean of the
University of Pennsylvania Law School. He was a member of the Board of Overseers of the Law
School and Associate Trustee of the University of Pennsylvania. In honor of his many
contributions, the Law School established the David Berger Chair of Law for the Improvement of
the Administration of Justice.
David Berger was a law clerk for the Pennsylvania Supreme Court. He served as a deputy
assistant to Director of Enemy Alien Identification Program of the United States Justice
Department during World War II.
Thereafter he was appointed Lt.j.g. in the U.S. Naval Reserve and he served in the South Pacific
aboard three aircraft carriers during World War II. He was a survivor of the sinking of the U.S.S.
Hornet in the Battle of Santa Cruz, October 26, 1942. After the sinking of the Hornet, Admiral
Halsey appointed him a member of his personal staff when the Admiral became Commander of
the South Pacific. Mr. Berger was ultimately promoted to Commander. He was awarded the Silver
Star and Presidential Unit Citation.
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After World War II, he was a law clerk in the United States Court of Appeals. The United States
Supreme Court appointed David Berger a member of the committee to draft the Federal Rules of
Evidence, the basic evidentiary rules employed in federal courts throughout the United States.
David Berger was a fellow of the American College of Trial Lawyers, the International Society of
Barristers, and the International Academy of Trial Lawyers, of which he was a former Dean. He
was a Life Member of the Judicial Conference of the Third Circuit and the American Law Institute.
A former Chancellor (President) of the Philadelphia Bar Association, he served on numerous
committees of the American Bar Association and was a lecturer and author on various legal
subjects, particularly in the areas of antitrust, securities litigation, and evidence.
David Berger served as a member of President John F. Kennedy’s committee which designed
high speed rail lines between Washington and Boston. He drafted and activated legislation in the
Congress of the United States which resulted in the use of federal funds to assure the continuance
of freight and passenger lines throughout the United States. When the merger of the
Pennsylvania Railroad and the New York Central Railroad, which created the Penn Central
Transportation Company, crashed into Chapter 11, David Berger was counsel for Penn Central
and a proponent of its reorganization. Through this work, Mr. Berger ensured the survival of the
major railroads in the Northeastern section of the United States including Penn Central, New
Jersey Central, and others.
Mr. Berger’s private practice included clients in London, Paris, Dusseldorf, as well as in
Philadelphia, Washington, New York City, Florida, and other parts of the United States. David
Berger instituted the first class action in the antitrust field, and for over 30 years he and the Berger
firm were lead counsel and/or co-lead counsel in countless class actions brought to successful
conclusions, including antitrust, securities, toxic tort and other cases. He served as one of the
chief counsel in the litigation surrounding the demise of Drexel Burnham Lambert, in which over
$2.6 billion was recovered for various violations of the securities laws during the 1980s. The
recoveries benefitted such federal entities as the FDIC and RTC, as well as thousands of
victimized investors.
In addition, Mr. Berger was principal counsel in a case regarding the Three Mile Island accident
near Harrisburg, Pennsylvania, achieving the first legal recovery of millions of dollars for economic
harm caused by the nation’s most serious nuclear accident. As part of the award in the case,
David Berger established a committee of internationally renowned scientists to determine the
effects on human beings of emissions of low level radiation.
In addition, as lead counsel in In re Asbestos School Litigation, he brought about settlement of
this long and vigorously fought action spanning over 13 years for an amount in excess of $200
million.
David Berger was active in Democratic politics. President Clinton appointed David Berger a
member of the United States Holocaust Memorial Council, in which capacity he served from 19942004. In addition to his having served for seven years as the chief legal officer of Philadelphia,
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he was a candidate for District Attorney of Philadelphia, and was a Carter delegate in the
Convention which nominated President Carter.
Over his lengthy career David Berger was prominent in a great many philanthropic and charitable
enterprises some of which are as follows: He was the Chairman of the David Berger Foundation
and a long time honorary member of the National Commission of the Anti-Defamation League.
He was on the Board of the Jewish Federation of Philadelphia and, at his last place of residence,
Palm Beach, as Honorary Chairman of the American Heart Association, Trustee of the American
Cancer Society, a member of the Board of Directors of the American Red Cross, and active in the
Jewish Federation of Palm Beach County.
David Berger’s principal hobby was tennis, a sport in which he competed for over 60 years. He
was a member of the Board of Directors of the International Tennis Hall of Fame and other related
organizations for assisting young people in tennis on a world-wide basis.
Firm Chair
Eric L. Cramer – Chairman
Mr. Cramer is Firm Chairman and Co-Chair of the Firm's antitrust department. He has a national
practice in the field of complex litigation, primarily in the area of antitrust class actions. He is
currently co-lead counsel in multiple significant antitrust class actions across the country in a
variety of industries and is responsible for winning numerous significant settlements for his clients
totaling well over $3 billion. Most recently, he has focused on representing workers claiming that
anticompetitive practices have suppressed their pay, including cases on behalf of mixed-martialarts fighters and chicken growers.
In 2019, The National Law Journal awarded Mr. Cramer the 2019 Keith Givens Visionary Award,
which was developed to honor an outstanding trial lawyer who has moved the industry forward
through his or her work within the legal industry ecosystem, demonstrating excellence in all
aspects of work from client advocacy to peer education and mentoring. In 2018, he was named
Philadelphia antitrust “Lawyer of the Year” by Best Lawyers, and in 2017, he won the American
Antitrust Institute’s Antitrust Enforcement Award for Outstanding Antitrust Litigation Achievement
in Private Law Practice for his work in Castro v. Sanofi Pasteur Inc., No. 11-cv-07178 (D.N.J.). In
that case, Mr. Cramer represented a national class of physicians challenging Sanofi Pasteur with
anticompetitive conduct in the market for meningitis vaccines, resulting in a settlement of more
than $60 million for the class. He has also been identified as a top tier antitrust lawyer by
Chambers & Partners in Pennsylvania and nationally. Chambers observed that Mr. Cramer is
“really a tremendous advocate in the courtroom, with a very good mind and presence.” He has
been highlighted annually since 2011 by The Legal 500 as one of the country’s top lawyers in the
field of complex antitrust litigation, and repeatedly deemed one of the “Best Lawyers in America,”
including in 2020. In 2014 and 2018, Mr. Cramer was selected by Philadelphia Magazine as one
of the top 100 lawyers in Philadelphia.
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Mr. Cramer is also a frequent speaker at antitrust and litigation related conferences. He was the
only Plaintiffs’ lawyer selected to serve on the American Bar Association’s Antitrust Section
Transition Report Task Force delivered to the incoming Obama Administration in 2012. He is a
Senior Fellow and Vice President of the Board of Directors of the American Antitrust Institute; a
past President of COSAL (Committee to Support the Antitrust Laws), a leading industry group; a
member of the Advisory Board of the Institute of Consumer Antitrust Studies of the Loyola
University Chicago School of Law; and a member of the Board of Directors of Public Justice, a
national public interest law firm.
He has written widely in the fields of class certification and antitrust law. Among other writings,
Mr. Cramer has co-authored Antitrust, Class Certification, and the Politics of Procedure, 17
George Mason Law Review 4 (2010), which was cited by both the First Circuit in In re Nexium
Antitrust Litig., 777 F.3d 9, 27 (1st Cir. 2015), quoting Davis & Cramer, 17 Geo. Mason L. Rev.
969, 984-85 (2010), and the Third Circuit in Behrend v. Comcast Corp., 655 F.3d 182, 200, n.10
(3d Cir. 2011), rev’d on other grounds, 133 S. Ct. 1426 (2013). He has also co-written a number
of other pieces, including: Of Vulnerable Monopolists?: Questionable Innovation in the Standard
for Class Certification in Antitrust Cases, 41 Rutgers Law Journal 355 (2009-2010); A
Questionable New Standard for Class Certification in Antitrust Cases, published in the ABA’s
Antitrust Magazine, Vol. 26, No. 1 (Fall 2011); a Chapter of American Antitrust Institute’s Private
International Enforcement Handbook (2010), entitled “Who May Pursue a Private Claim?”; and, a
chapter of the American Bar Association’s Pharmaceutical Industry Handbook (July 2009),
entitled “Assessing Market Power in the Prescription Pharmaceutical Industry.”
Mr. Cramer is a summa cum laude graduate of Princeton University (1989), where he was elected
to Phi Beta Kappa. He graduated cum laude from Harvard Law School with a J.D. in 1993.
Selected Attorney Biographies
Shanon J. Carson – Managing Shareholder
Shanon J. Carson is a Managing Shareholder of the Firm. He Co-Chairs the Employment &
Unpaid Wages, Consumer Protection, Defective Products, and Defective Drugs and Medical
Devices Departments and is a member of the Firm's Commercial Litigation, Employee Benefits &
ERISA, Environment & Public Health, Insurance Fraud, Predatory Lending and Borrowers' Rights,
and Technology, Privacy & Data Breach Departments.
Mr. Carson has achieved the highest peer-review rating, "AV," in Martindale-Hubbell, and has
received honors and awards from numerous publications. In 2009, Mr. Carson was selected as
one of 30 "Lawyers on the Fast Track" in Pennsylvania under the age of 40. In both 2015 and
2016, Mr. Carson was selected as one of the top 100 lawyers in Pennsylvania, as reported by
Thomson Reuters. In 2018, Mr. Carson was named to the Philadelphia Business Journal's "2018
Best of the Bar: Philadelphia's Top Lawyers."
Mr. Carson is often retained to represent plaintiffs in employment cases, wage and hour cases
for minimum wage violations and unpaid overtime, ERISA cases, consumer cases, insurance
cases, construction cases, automobile defect cases, defective drug and medical device cases,

39

Case 5:15-cv-06325-WB Document 137-2 Filed 05/06/20 Page 58 of 149

product liability cases, breach of contract cases, invasion of privacy cases, false advertising
cases, excessive fee cases, and cases involving the violation of state and federal statutes. Mr.
Carson represents plaintiffs in all types of litigation including class actions, collective actions,
multiple plaintiff litigations, and single plaintiff litigation. Mr. Carson is regularly appointed by
federal courts to serve as lead counsel and on executive committees in class actions and mass
torts.
Mr. Carson is frequently asked to speak at continuing legal education seminars and other
engagements and is active in nonprofit and professional organizations. Mr. Carson currently
serves on the Board of Directors of the Philadelphia Trial Lawyers Association (PTLA) and as a
Co-Chair of the PTLA Class Action/Mass Tort Committee. Mr. Carson is also a member of the
American Association for Justice, the American Bar Foundation, Litigation Counsel of America,
the National Trial Lawyers - Top 100, and the Pennsylvania Association for Justice.
While attending the Dickinson School of Law of the Pennsylvania State University, Mr. Carson
was senior editor of the Dickinson Law Review and clerked for a U.S. District Court Judge. Mr.
Carson currently serves on the Board of Trustees of the Dickinson School of Law of the
Pennsylvania State University.
Lane L. Vines – Senior Counsel
Lane L. Vines is a Senior Counsel in the Securities, Commercial and Qui Tam
(Whistleblower) Litigation practice groups at Berger Montague. For the past 20 years, he
has prosecuted both class action and individual opt-out securities fraud cases for state
government entities, public pension funds, and other large investors. He has also
represented consumers in class actions involving unlawful and deceptive practices, as
well as relators in qui tam/whistleblower litigations. Mr. Vines is admitted to practice law in
Pennsylvania, New Jersey and numerous federal courts.
Mr. Vines also has experience in the defense of securities, commercial and criminal cases. For
example, he was one of the Firm's principal attorneys defending a public company which obtained
a pre-trial dismissal in full of a proposed securities fraud class action against a gold mining
company based in South Africa. See In re DRDGold Ltd. Securities Litigation, 05-cv-5542 (VM),
2007 U.S. Dist. LEXIS 7180 (S.D.N.Y. Jan. 31, 2007).
During law school, Mr. Vines was a member of the Villanova Law Review and served as a
Managing Editor of Outside Works. In that role, he selected outside academic articles for
publication and oversaw the editorial process through publication. Prior to law school, Mr. Vines
worked as an auditor for a Big 4 public accounting firm, a property controller for a commercial real
estate development firm, and served as the Legislative Assistant to the Minority Leader of the
Philadelphia City Council.
Mr. Vines has achieved the highest peer rating, "AV Preeminent" in Martindale-Hubbell for legal
abilities and ethical standards. Mr. Vines is admitted to practice law in Pennsylvania, New Jersey
and several federal courts.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN RICHARDSON, et al., individually
and on behalf of all others similarly situated,

CIVIL ACTION NO.: 5:15-cv-06325-WB

Plaintiffs,
v.
VERDE ENERGY USA, INC.,
Defendant.
DECLARATION OF JARRETT L. ELLZEY
I, Jarrett L. Ellzey, hereby declare under penalty of perjury pursuant to 28 U.S.C. § 1746
that the following is true and correct to the best of my knowledge and belief.
1)

I am over eighteen (18) years of age and am competent to make this Declaration

and testify to the matters stated herein.
2)

I am a Partner in the law firm of Hughes Ellzey, LLP (“Hughes Ellzey”). Hughes

Ellzey serves as co-counsel for Plaintiffs Brian Richardson, Michelle Hunt, Jacqueline Bowser,
Kris Villiger, and Donna Schley (“Plaintiffs”) and the Settlement Class 1 that was preliminarily
certified by Order of the Court dated January 17, 2020. Dkt. 136, at ⁋⁋ 2, 3.
3)

I submit this Declaration in support of: a) Plaintiffs’ Motion for Final Approval of

Class Action Settlement; and (b) Plaintiffs’ Counsel’s Motion for an Award of Attorney’s Fees,
Expenses, and Service Award for Plaintiffs.

1

Unless otherwise stated, all capitalized terms used in this Declaration are as defined in the Parties’
Amended Stipulation and Agreement of Settlement dated December 19, 2019 (“Settlement
Agreement” or “Settlement”).
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4)

My firm and I have an extensive background in class action litigation. My

experience enabled my firm to undertake this matter and to efficiently and successfully prosecute
these claims on behalf of the Class. Attached hereto as Exhibit A is a copy of Hughes Ellzey’s
firm biography. Practice in the area of TCPA class action litigation requires skill, knowledge and
experience in two distinct subsets of the law. Specifically, experience in class action procedure
does not translate into experience in TCPA regulations, and vice versa. Counsel in cases such as
this one must have knowledge in both. The issues presented in this case also required more than
just a general appreciation of TCPA law and class action procedure, as these areas of practice are
rapidly developing.
5)

I believe that the proposed non-reversionary cash Settlement Amount of $3 million,

along with the additional Supplemental Fund of up to $2 million, is fair, reasonable and adequate
and a commendable result for the Settlement Class in the circumstances. The accompanying
Declaration of Lane L. Vines (the “Vines Declaration”) includes a comprehensive summary of the
work undertaken for the benefit of the Settlement Class and the substantial contingent risks taken
by Hughes Ellzey and our co-counsel, including Berger Montague PC, Bursor & Fisher, P.A., and
Marcus & Zelman, LLC (collectively, “Plaintiffs’ Counsel”), in this Action.
6)

I am familiar with the legal and factual arguments asserted by Defendant in this

Action, some of which posed substantial obstacles were the litigation to continue. I believe that
Plaintiffs’ Counsel’s request for an award of attorneys’ fees of one-third of the $3 million nonreversionary Settlement Amount, or $1,000,000, plus reimbursement of costs and expenses of up
to $100,000, is fair and reasonable in the circumstances.
7)

I also support the request for a modest service award of $5,000 to be paid to each

of the fived named Plaintiffs in recognition of the services they have provided and benefits that

2
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have been obtained on behalf of the Settlement Class, and believe the requested service award is
fair and reasonable.
HUGHES ELLZEY’S LODESTAR
8)

Hughes Ellzey expended a total of 287 hours in this Action for a total lodestar of

$149,250, for which we have not been paid previously, and incurred $15,013.87 in unreimbursed
costs and expenses.
9)

As detailed in the Vines Declaration, Plaintiffs’ Counsel spent significant time and

resources reaching this Settlement. I have reviewed my firm’s billing records and am satisfied that
the amount of time billed to specific tasks, and the amount spent on this case overall, is reasonable
and not excessive in light of the complexity of the case and the results achieved. The hourly rates
shown below are the usual and customary rates charged for each individual in our cases. A
breakdown of my firm’s lodestar is reflected below:
Name

Position

Hours

Rate (/hr.)

Lodestar

Jarrett L. Ellzey

Partner

201

$550

$110,550

Deola Ali

Associate

44

$450

$19,800

Erica Easter

Associate

42

$450

$18,900

TOTALS
10)

287

$149,250

Due to the amount of privileged information contained in Hughes Ellzey’s actual

billing records, those detailed records are not attached here, but can easily be provided for this
Court’s in camera review should the Court wish to review them. The above hourly rates are the
same as would be charged in non-contingent matters and/or that have been accepted and approved
in other recent class actions by other courts.
11)

As settlement administration is ongoing, and additional submissions concerning the

Settlement approval process are anticipated, I estimate the actual lodestar of Hughes Ellzey will
3
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increase by the time of Settlement distribution. Such additional work may be expected to include
overseeing the work with the Settlement Administrator, addressing any unresolved objections,
communicating with Settlement Class Members, drafting supplemental filings for the Court and
attending the Final Approval Hearing scheduled for May 27, 2020.
SUMMARY OF WORK PERFORMED BY HUGHES ELLZEY
12)

In this case, I oversaw and reviewed the work performed by my firm throughout

this litigation, and helped direct the ADR process, mediation, and negotiations that resulted in the
Settlement now before the Court.
13)

A summary and description of the work my firm performed includes, but is not

limited to: (a) initially developing the case and drafting the Complaint; (b) developing litigation
and drafting discovery requests; (c) participating in the mediation sessions and settlement
negotiations; (d) reviewing and revising mediations statements, including conducting legal
research related thereto; (e) analyzing documents and data produced by Defendant; (f) drafting and
revising Plaintiffs’ briefs in support of preliminary and final settlement approval; (g) drafting the
instant Declaration; and (h) multiple travel excursions from Houston to Philadelphia and
Washington D.C. for depositions, hearings and multiple mediations.
14)

All of the work described above was reasonable and necessary to the prosecution

and settlement of this Action. Plaintiffs’ Counsel conducted an extensive factual investigation and
engaged in significant motion practice during the prosecution of this Action.
15)

Plaintiffs’ Counsel assumed a very real risk in taking on this contingent fee case,

and, as demonstrated, was wholly prepared to invest time, effort, and money over a period of years
with absolutely no guarantee of any recovery.

4
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HUGHES ELLZEY’S EXPENSES
16)

This Action required Hughes Ellzey to advance costs. Because the risk of advancing

costs in this type of litigation is significant, doing so is often cost prohibitive to many attorneys
and law firms.
17)

As of March 20, 2020, Hughes Ellzey expended costs in the amount of $15,013.87

to prosecute this action, as follows:
Expense Amount for Travel (incl. flights, hotel) $10,719.23
Filing Costs $198.54
Computer Research $558.65
Discovery $3,537.45
TOTAL $15,013.87
18)

The above expenses incurred are reflected in the books and records of this firm.

These books and records are prepared from expense vouchers and check records and are an
accurate record of the expenses incurred. All of the expenses incurred were reasonable and
necessary to the prosecution of this Action.
I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct to the best of my knowledge and belief.

Executed on May 4, 2020

/s/ Jarrett L. Ellzey
Jarrett L. Ellzey

5
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EXPERIENCE OF HUGHES ELLZEY, LLP
Hughes Ellzey is a boutique litigation firm in Houston, Texas that specializes in
consumer class actions, as well as individual commercial, consumer, personal injury, and
employment matters. My firm has been appointed class counsel in a number of class actions
under the Telephone Consumer Protection Act (“TCPA”) and consumer protection statutes.
See, e.g., Buchanan v. Sirius XM Radio, Inc., Case No. 1:17-cv-00728-D (N.D. Tex. May 6,
2019) (Preliminarily approving TCPA $25 million class settlement with non-monetary relief
worth millions); Justin Mark Boise v. ACE American Ins. Co.; Case No. 1:15-cv-21264 (S.D.
Fla. Oct. 18, 2017) (TCPA); Matthew Scott Robinson v. Paramount Equity Mortgage, LLC;
Case No. 2:14-cv-02359-TLN-CKD (E.D. Cal. July 13, 2017) (TCPA); Teofilo Vasco, et al.
v. Power Home Remodeling Group LLC; Case No. 2:15-cv-04623 (E.D. Pa. Oct. 12, 2016)
(TCPA); John Colin Suttles, et al. v. Specialty Graphics, Inc.; Case No. 1:14-cv-00505 (W.D.
Tex. April 25, 2016) (TCPA); Ludette Crisler, et al. v. Audi AG, Volkswagen AG, et al., Case No.
2:11-cv-01719 (C.D. Cal. Oct. 30, 2013) (products); Gretchen Patch, et al. v. Millennium
Products, Inc., Case No. BC448347 (Superior Court of California, Los Angeles County, April 3,
2012) (products).
Multiple district courts have commented on my firm’s useful knowledge and
experience in connection with class action litigation. For example, in Justin Mark Boise v.
ACE American Ins. Co., Judge Marcia Cooke, U.S. District Judge for the Southern District
of Florida, stated, “Class Counsel, Hughes Ellzey, LLP, has substantial experience in TCPA
class action litigation and has often served as class counsel in similar cases.” See Case No.
1:15-cv-21264 (S.D. Fla. Oct. 18, 2017) (Doc. 101, p. 8).
Similarly, in Matthew Scott Robinson v. Paramount Equity Mortgage, LLC;

HUGHES ELLZEY, LLP SUMMARY
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Judge Troy L. Nunley, U.S. District Court Judge for the Eastern District of California,
recently acknowledged that “Plaintiff’s counsel [Hughes Ellzey] has extensive experience in
TCPA class action litigation and has often served as class counsel in such cases.” See Case
No. 2:14-cv-02359 (E.D. Cal. July 13, 2017) (Doc. 27, p. 9).
Similarly, in Teofilo Vasco, et al. v. Power Home Remodeling Group LLC, Judge Mark
A. Kearney, U.S. District Court Judge for the Eastern District of Pennsylvania, found that
“Vasco’s counsel, W. Craft Hughes, is experienced in class action litigation under the [TCPA]
Act” upon granting final approval to the TCPA class settlement at issue. See Case No. 2:15cv-04623 (E.D. Pa. October 12, 2016) (Dkt. No. 43, pp. 7-8).
Also, in John Colin Suttles, et al. v. Specialty Graphics, Inc., U.S. District Judge
Robert L. Pitman of the Western District of Texas found Hughes Ellzey to be “experienced
counsel…that meets the requirements of Fed. R. Civ. P. 23” when certifying a nationwide TCPA
class and appointing Hughes Ellzey class counsel. See Case No. 1:14-cv-00505 (W.D. Tex.
April 25, 2016) (Dkt. No. 73, pp. 2-3).
In appointing Hughes Ellzey as class counsel in the case of Lebar, et al. v. Volkswagen
Group of America, Inc., Hon. Kevin McNulty, U.S. District Court Judge for the District of
New Jersey, found Hughes Ellzey “experienced in matters of this nature.” See Case No. 2:10cv-05126 (D. N.J. Oct. 30, 2013) (Doc. 100).
And in Gretchen Patch, et al. v. Millennium Products, Inc., Hon. John Shepard Wiley of
the Superior Court of California, Los Angeles County, named Hughes Ellzey as class counsel and
recognized that Hughes Ellzey “has been appointed class counsel in other similar consumer class
actions.” See Case No. BC448347 (Superior Court of California, Los Angeles County April 3,
2012).
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Additional information about my firm is available at www.hughesellzey.com.
EXPERIENCE OF JARRETT L. ELLZEY
I graduated from Texas Tech University in 2000 and from South Texas College of
Law in 2003. I have been licensed to practice law in the State of Texas since November
2003, and I am admitted to practice in the United States Supreme Court, The Fifth Circuit
Court of Appeals, The United States District Court for the Northern District of Texas, The
United States District Court for the Southern District of Texas, The United States District
Court for the Eastern District of Texas, The United States District Court for the Western
District of Texas, and The United States District Court for the District of Colorado.
I have extensive experience litigating consumer protection class actions, including
those under the TCPA. I was lead counsel in several TCPA class actions during the years
2016 through 2019 that resulted in combined settlements exceeding $50 million dollars. I
have litigated numerous class actions involving complex issues, many of which resulted in
mediated settlements.
I also have significant trial experience, having tried over fifteen cases to verdict since
2012. Since that time, I have been successful in obtaining approximately $25 million in
verdicts. After a month-long trial in December of 2012, I obtained a unanimous jury verdict
of $16.5 million against several defendants (jointly and severally) on behalf of a commercial
client in a breach of fiduciary duty and commercial real estate fraud lawsuit. 1 In recognition

1

SSC Opportunity Partners, LLC v. L.S. “Trey” Halberdier, III, Robert D. Banzhaf, Bandier
Realty Partners, LLC, et al.; Cause No. 2011-43194; In the 215th Judicial District Court of Harris
County, Texas.
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of obtaining the second largest fraud verdict in Texas for 2012, I was selected as an Honoree
to the Texas Verdicts Hall of Fame.
In September of 2015, I obtained a unanimous jury verdict of $285,000 for plaintiffs
in a consumer mortgage dispute. See Danielle Geoffrion and Darren Kasmir v. Nationstar
Mortgage, LLC; Case no. 4:14-cv-00350 (E.D. Tex. Sept. 14, 2015) (Hon. Amos Mazzant).
The case was filed under the Real Estate Settlement Procedures Act, a trial under which is rare,
and victory rarer for plaintiffs. For this achievement, I was named “Litigator of the Week” by
Texas Lawyer magazine, a state-wide publication.
I have been named a Super Lawyer every year since 2014 and was selected as a Rising Star
in 2013. In 2016, the Texas Bar Foundation elected me as a fellow. Only 1/3 of 1 percent of
members of the State Bar of Texas hold this title.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on March 25, 2020.

/s/ Jarrett L. Ellzey
Jarrett L. Ellzey
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN RICHARDSON, et al., individually
and on behalf of all others similarly situated,

CIVIL ACTION NO.: 5:15-cv-06325-WB

Plaintiffs,
v.
VERDE ENERGY USA, INC.,
Defendant.
DECLARATION OF JOSHUA D. ARISOHN
I, Joshua Arisohn, hereby declare under penalty of perjury pursuant to 28 U.S.C. § 1746
that the following is true and correct to the best of my knowledge and belief.
1)

I am over eighteen (18) years of age and am competent to make this Declaration

and testify to the matters stated herein.
2)

I am a Partner in the law firm of Bursor & Fisher, P.A. (“Bursor & Fisher”). Bursor

& Fisher serves as co-counsel for Plaintiffs Brian Richardson, Michelle Hunt, Jacqueline Bowser,
Kris Villiger, and Donna Schley (“Plaintiffs”) and the Settlement Class 1 that was preliminarily
certified by Order of the Court dated January 17, 2020. Dkt. 136, at ⁋⁋ 2, 3.
3)

I submit this Declaration in support of: a) Plaintiffs’ Motion for Final Approval of

Class Action Settlement; and (b) Plaintiffs’ Counsel’s Motion for an Award of Attorney’s Fees,
Expenses, and Service Award for Plaintiffs.

1

Unless otherwise stated, all capitalized terms used in this Declaration are as defined in the Parties’
Amended Stipulation and Agreement of Settlement dated December 19, 2019 (“Settlement
Agreement” or “Settlement”).
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4)

My firm and I have an extensive background in class action litigation. My

experience enabled my firm to undertake this matter and to efficiently and successfully prosecute
these claims on behalf of the Class. Attached hereto as Exhibit A is a copy of Bursor & Fisher’s
firm resume. Practice in the area of TCPA class action litigation requires skill, knowledge and
experience in two distinct subsets of the law. Specifically, experience in class action procedure
does not translate into experience in TCPA regulations, and vice versa. Counsel in cases such as
this one must have knowledge in both. The issues presented in this case also required more than
just a general appreciation of TCPA law and class action procedure, as these areas of practice are
rapidly developing.
5)

I believe that the proposed non-reversionary cash Settlement Amount of $3 million,

along with the additional Supplemental Fund of up to $2 million, is fair, reasonable and adequate
and a commendable result for the Settlement Class in the circumstances. The accompanying
Declaration of Lane L. Vines (the “Vines Declaration”) includes a comprehensive summary of the
work undertaken for the benefit of the Settlement Class and the substantial contingent risks taken
by Bursor & Fisher and our co-counsel, including Berger Montague PC, Hughes Ellzey, LLP, and
Marcus & Zelman, LLC (collectively, “Plaintiffs’ Counsel”), in this Action.
6)

I am familiar with the legal and factual arguments asserted by Defendant in this

Action, some of which posed substantial obstacles were the litigation to continue. I believe that
Plaintiffs’ Counsel’s request for an award of attorneys’ fees of one-third of the $3 million nonreversionary Settlement Amount, or $1,000,000, plus reimbursement of costs and expenses of up
to $100,000, is fair and reasonable in the circumstances.
7)

Bursor & Fisher expended a total of 355.8 hours in this Action for a total lodestar

of $242,667.50, for which we have not been paid previously, and incurred $15,319.98 in
unreimbursed costs and expenses, as set forth below.
2
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8)

I also support the request for a modest service award of $5,000 to be paid to each

of the fived named Plaintiffs in recognition of the services they have provided and benefits that
have been obtained on behalf of the Settlement Class, and believe the requested service award is
fair and reasonable.
BURSOR & FISHER’S LODESTAR
9)

As detailed in the Vines Declaration, Plaintiffs’ Counsel spent significant time and

resources reaching this Settlement. I have reviewed my firm’s billing records and am satisfied that
the amount of time billed to specific tasks, and the amount spent on this case overall, is reasonable
and not excessive in light of the complexity of the case and the results achieved. As of March 20,
2020, the total number of recorded hours spent on this litigation by Bursor & Fisher is 355.8 hours,
and the lodestar amount for attorney time, based on the firm’s current rates, is $242,667.50. The
hourly rates shown below are the usual and customary rates charged for each individual in our
cases. A breakdown of my firm’s lodestar is reflected below:
Name

Position

Hours

Rate (/hr.)

Lodestar

Scott Bursor

Partner

0.3

$1,000.00

$300.00

Joseph I. Marchese

Partner

0.6

$850.00

$510.00

Joshua Arisohn

Partner

257.2

$750.00

$192,900.00

Frederick J. Klorczyk III

Partner

0.2

$550.00

$110.00

Philip L. Fraietta

Partner

87.1

$525.00

$45,727.50

Debbie L. Schroeder

Legal Assistant

0.6

$300.00

$180.00

Rebecca Richter

Legal Assistant

7.1

$300.00

$2,130.00

Erin Wald

Legal Assistant

2.7

$300.00

$810.00

TOTALS

355.8

3

$242,667.50
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10)

The “blended rate” for Bursor & Fisher professionals in this case is $682.03/hour.

Due to the amount of privileged information contained in Bursor & Fisher’s actual billing records,
those detailed records are not attached here, but can easily be provided for this Court’s in camera
review should the Court wish to review them. The above hourly rates are the same as would be
charged in non-contingent matters and/or that have been accepted and approved in other recent
class actions by other courts.
11)

As settlement administration is ongoing, and additional submissions concerning the

Settlement approval process are anticipated, I estimate the actual lodestar of Bursor & Fisher will
increase by the time of Settlement distribution. Such additional work may be expected to include
overseeing the work with the Settlement Administrator, addressing any unresolved objections,
communicating with Settlement Class Members, drafting supplemental filings for the Court and
attending the Final Approval Hearing scheduled for May 27, 2020.
SUMMARY OF WORK PERFORMED BY BURSOR & FISHER
12)

In this case, I oversaw and reviewed the work performed by my firm throughout

this litigation, and helped direct the ADR process, mediation, and negotiations that resulted in the
Settlement now before the Court.
13)

A summary and description of the work my firm performed includes, but is not

limited to: (a) initially developing the case and drafting the Complaint; (b) developing litigation
and drafting discovery requests; (c) participating in the mediation sessions and settlement
negotiations; (d) reviewing and revising mediations statements, including conducting legal
research related thereto; (e) analyzing documents and data produced by Defendant; (f) drafting and
revising Plaintiffs’ briefs in support of preliminary and final settlement approval; and (g) drafting
the instant Declaration.

4
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14)

All of the work described above was reasonable and necessary to the prosecution

and settlement of this Action. Plaintiffs’ Counsel conducted an extensive factual investigation and
engaged in significant motion practice during the prosecution of this Action.
15)

Plaintiffs’ Counsel assumed a very real risk in taking on this contingent fee case,

and, as demonstrated, was wholly prepared to invest time, effort, and money over a period of years
with absolutely no guarantee of any recovery.
BURSOR & FISHER’S EXPENSES
16)

This Action required Bursor & Fisher to advance costs. Because the risk of

advancing costs in this type of litigation is significant, doing so is often cost prohibitive to many
attorneys and law firms.
17)

As of March 20, 2020, Bursor & Fisher expended costs in the amount of $15,319.98

to prosecute this action, as follows:

18)

Court Fees

$648.56

Deposition & Transcript Fees

$4,048.87

Service of Process Fees

$1,436.10

Catering & Meal Fees

$179.62

Travel & Lodging Fees

$1,661.83

Reimbursement to Co-Counsel

$7,345.00

TOTAL

$15,319.98

The above expenses incurred are reflected in the books and records of this firm.

These books and records are prepared from expense vouchers and check records and are an
accurate record of the expenses incurred. All of the expenses incurred were reasonable and
necessary to the prosecution of this Action.
I declare under penalty of perjury under the laws of the United States of America
5
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that the foregoing is true and correct to the best of my knowledge and belief.

Executed on May 4, 2020

_____________________
Joshua Arisohn

6
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www.bursor.com
2665 SOUTH BAYSHORE DRIVE
MIAMI, FL 33133

888 SEVENTH AVENUE
NEW YORK, NY 10019

1990 NORTH CALIFORNIA BLVD.
WALNUT CREEK, CA 94596

FIRM RESUME
With offices in Florida, New York, and California, BURSOR & FISHER lawyers have
represented both plaintiffs and defendants in state and federal courts throughout the country.
The lawyers at our firm have an active civil trial practice, having won multi-million
dollar verdicts or recoveries in six of six class action jury trials since 2008. Our most recent
class action trial victory came in May 2019 in Perez v. Rash Curtis & Associates, in which Mr.
Bursor served as lead trial counsel and won a $267 million jury verdict against a debt collector
found to have violated the Telephone Consumer Protection Act.
In August 2013 in Ayyad v. Sprint Spectrum L.P., in which Mr. Bursor served as lead trial
counsel, we won a jury verdict defeating Sprint’s $1.06 billion counterclaim and securing the
class’s recovery of more than $275 million in cash and debt relief.
In Thomas v. Global Vision Products, Inc. (II), we obtained a $50 million jury verdict in
favor of a certified class of 150,000 purchasers of the Avacor Hair Regrowth System. The legal
trade publication VerdictSearch reported that this was the second largest jury verdict in
California in 2009, and the largest in any class action.
The lawyers at our firm have an active class action practice and have won numerous
appointments as class counsel to represent millions of class members, including customers of
Honda, Verizon Wireless, AT&T Wireless, Sprint, Haier America, and Michaels Stores as well
as purchasers of Avacor™, Hydroxycut, and Sensa™ products. Since 2014, our lawyers have
certified ten consumer classes pursuant to contested class certification motions (see Ebin,
Forcellati, In re EZ Seed Litig., Dei Rossi, Melgar, Hart, Dzielak, Martinelli, West, McMillion,
infra). Since December 2010, Bursor & Fisher lawyers have been court-appointed Class
Counsel or Interim Class Counsel in:
i.
ii.

iii.

O’Brien v. LG Electronics USA, Inc. (D.N.J. Dec. 16, 2010) to represent a
certified nationwide class of purchasers of LG French-door refrigerators,
Ramundo v. Michaels Stores, Inc. (N.D. Ill. June 8, 2011) to represent a
certified nationwide class of consumers who made in-store purchases at
Michaels Stores using a debit or credit card and had their private financial
information stolen as a result,
In re Haier Freezer Consumer Litig. (N.D. Cal. Aug. 17, 2011) to
represent a certified class of purchasers of mislabeled freezers from Haier
America Trading, LLC,
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iv.

v.

vi.

vii.

viii.
ix.

x.
xi.

xii.

xiii.
xiv.

xv.
xvi.

xvii.
xviii.
xix.

xx.

Rodriguez v. CitiMortgage, Inc. (S.D.N.Y. Nov. 14, 2011) to represent a
certified nationwide class of military personnel against CitiMortgage for
illegal foreclosures,
Avram v. Samsung Electronics America, Inc., et al. (D.N.J. Jan. 3, 2012)
to represent a proposed nationwide class of purchasers of mislabeled
refrigerators from Samsung Electronics America, Inc. and Lowe’s
Companies, Inc.,
Rossi v. The Procter & Gamble Co. (D.N.J. Jan. 31, 2012) to represent a
certified nationwide class of purchasers of Crest Sensitivity Treatment &
Protection toothpaste,
Dzielak v. Whirlpool Corp. et al. (D.N.J. Feb. 21, 2012) to represent a
proposed nationwide class of purchasers of mislabeled Maytag Centennial
washing machines from Whirlpool Corp., Sears, and other retailers,
In re Sensa Weight Loss Litig. (N.D. Cal. Mar. 2, 2012) to represent a
certified nationwide class of purchasers of Sensa weight loss products,
In re Sinus Buster Products Consumer Litig. (E.D.N.Y. Dec. 17, 2012) to
represent a certified nationwide class of purchasers of Sinus Buster
products,
Ebin v. Kangadis Food Inc. (S.D.N.Y. Feb. 25, 2014) to represent a
certified nationwide class of purchasers of Capatriti 100% Pure Olive Oil,
Forcellati v. Hyland’s, Inc. (C.D. Cal. Apr. 9, 2014) to represent a
certified nationwide class of purchasers of children’s homeopathic cold
and flu remedies,
Ebin v. Kangadis Family Management LLC, et al. (S.D.N.Y. Sept. 18,
2014) to represent a certified nationwide class of purchasers of Capatriti
100% Pure Olive Oil,
In re Scotts EZ Seed Litig. (S.D.N.Y. Jan. 26, 2015) to represent a certified
class of purchasers of Scotts Turf Builder EZ Seed,
Dei Rossi v. Whirlpool Corp., et al. (E.D. Cal. Apr. 28, 2015) to represent
a certified class of purchasers of mislabeled KitchenAid refrigerators from
Whirlpool Corp., Best Buy, and other retailers,
Hendricks v. StarKist Co. (N.D. Cal. July 23, 2015) to represent a certified
nationwide class of purchasers of StarKist tuna products,
In re NVIDIA GTX 970 Graphics Card Litig. (N.D. Cal. May 8, 2015) to
represent a proposed nationwide class of purchasers of NVIDIA GTX 970
graphics cards,
Melgar v. Zicam LLC, et al. (E.D. Cal. March 30, 2016) to represent a
certified ten-jurisdiction class of purchasers of Zicam Pre-Cold products,
In re Trader Joe’s Tuna Litigation (C.D. Cal. December 21, 2016) to
represent purchaser of allegedly underfilled Trader Joe’s canned tuna.
In re Welspun Litigation (S.D.N.Y. January 26, 2017) to represent a
proposed nationwide class of purchasers of Welspun Egyptian cotton
bedding products,
Retta v. Millennium Products, Inc. (C.D. Cal. January 31, 2017) to
represent a certified nationwide class of Millennium kombucha beverages,
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xxi.

xxii.
xxiii.

xxiv.

xxv.

xxvi.
xxvii.

xxviii.

xxix.

xxx.
xxxi.

xxxii.
xxxiii.

xxxiv.

xxxv.

xxxvi.

xxxvii.

Moeller v. American Media, Inc., (E.D. Mich. June 8, 2017) to represent a
class of magazine subscribers under the Michigan Preservation of Personal
Privacy Act,
Hart v. BHH, LLC (S.D.N.Y. July 7, 2017) to represent a nationwide class
of purchasers of Bell & Howell ultrasonic pest repellers,
McMillion v. Rash Curtis & Associates (N.D. Cal. September 6, 2017) to
represent a certified nationwide class of individuals who received calls
from Rash Curtis & Associates,
Lucero v. Solarcity Corp. (N.D. Cal. September 15, 2017) to represent a
certified nationwide class of individuals who received telemarketing calls
from Solarcity Corp.,
Taylor v. Trusted Media Brands, Inc. (S.D.N.Y. Oct. 17, 2017) to
represent a class of magazine subscribers under the Michigan Preservation
of Personal Privacy Act,
Gasser v. Kiss My Face, LLC (N.D. Cal. Oct. 23, 2017) to represent a
proposed nationwide class of purchasers of cosmetic products,
Gastelum v. Frontier California Inc. (S.F. Superior Court February 21,
2018) to represent a certified California class of Frontier landline
telephone customers who were charged late fees,
Williams v. Facebook, Inc. (N.D. Cal. June 26, 2018) to represent a
proposed nationwide class of Facebook users for alleged privacy
violations,
Ruppel v. Consumers Union of United States, Inc. (S.D.N.Y. July 27,
2018) to represent a class of magazine subscribers under the Michigan
Preservation of Personal Privacy Act,
Bayol v. Health-Ade (N.D. Cal. August 23, 2018) to represent a proposed
nationwide class of Health-Ade kombucha beverage purchasers,
West v. California Service Bureau (N.D. Cal. September 12, 2018) to
represent a certified nationwide class of individuals who received calls
from California Service Bureau,
Gregorio v. Premier Nutrition Corporation (S.D.N.Y. Sept. 14, 2018) to
represent a nationwide class of purchasers of protein shake products,
Moeller v. Advance Magazine Publishers, Inc. d/b/a Condé Nast
(S.D.N.Y. Oct. 24, 2018) to represent a class of magazine subscribers
under the Michigan Preservation of Personal Privacy Act,
Bakov v. Consolidated World Travel Inc. d/b/a Holiday Cruise Line (N.D.
Ill. Mar. 21, 2019) to represent a certified class of individuals who
received calls from Holiday Cruise Line,
Martinelli v. Johnson & Johnson (E.D. Cal. March 29, 2019) to represent
a certified class of purchasers of Benecol spreads labeled with the
representation “No Trans Fat,”
Edwards v. Hearst Communications, Inc. (S.D.N.Y. April 24, 2019) to
represent a class of magazine subscribers under the Michigan Preservation
of Personal Privacy Act,
Galvan v. Smashburger (C.D. Cal. June 25, 2019) to represent a proposed
class of purchasers of Smashburger’s “Triple Double” burger.
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SCOTT A. BURSOR
Mr. Bursor has an active civil trial practice, having won multi-million verdicts or
recoveries in six of six civil jury trials since 2008. Mr. Bursor’s most recent victory came in
May 2019 in Perez v. Rash Curtis & Associates, in which Mr. Bursor served as lead trial counsel
and won a jury verdict finding that the Defendant violated the Telephone Consumer Protection
Act 534,712 times, entitling class members to a minimum of $267 million in statutory damages.
In Ayyad v. Sprint Spectrum L.P. (2013), where Mr. Bursor served as lead trial counsel,
the jury returned a verdict defeating Sprint’s $1.06 billion counterclaim and securing the class’s
recovery of more than $275 million in cash and debt relief.
In Thomas v. Global Vision Products, Inc. (2009), the jury returned a $50 million verdict
in favor of the plaintiff and class represented by Mr. Bursor. The legal trade publication
VerdictSearch reported that this was the second largest jury verdict in California in 2009.
Class actions are rarely tried to verdict. Other than Mr. Bursor and his partner Mr.
Fisher, we know of no lawyer that has tried more than one class action to a jury. Mr. Bursor’s
perfect record of six wins in six class action jury trials, with recoveries ranging from $21 million
to $299 million, is unmatched by any other lawyer. Each of these victories was hard-fought
against top trial lawyers from the biggest law firms in the United States.
Mr. Bursor graduated from the University of Texas Law School in 1996. He served as
Articles Editor of the Texas Law Review, and was a member of the Board of Advocates and
Order of the Coif. Prior to starting his own practice, Mr. Bursor was a litigation associate with
Cravath, Swaine & Moore (1996-2000) and Chadbourne & Parke LLP (2001), where he
represented large telecommunications, pharmaceutical, and technology companies in commercial
litigation.
Mr. Bursor is a member of the state bars of New York, Florida, and California, as well as
the bars of the United States Court of Appeals for the Second, Third, Fourth, Sixth, Ninth and
Eleventh Circuits, and the bars of the United States District Courts for the Southern and Eastern
Districts of New York, the Northern, Central, Southern and Eastern Districts of California, the
Southern and Middle Districts of Florida, and the Eastern District of Michigan.
Representative Cases
Mr. Bursor was appointed lead or co-lead class counsel to the largest, 2nd largest, and 3rd
largest classes ever certified. Mr. Bursor has represented classes including more than 160
million class members, roughly 1 of every 2 Americans. Listed below are recent cases that are
representative of Mr. Bursor’s practice:
Mr. Bursor negotiated and obtained court-approval for two landmark settlements in
Nguyen v. Verizon Wireless and Zill v. Sprint Spectrum (the largest and 2nd largest classes ever
certified). These settlements required Verizon and Sprint to open their wireless networks to
third-party devices and applications. These settlements are believed to be the most significant
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legal development affecting the telecommunications industry since 1968, when the FCC’s
Carterfone decision similarly opened up AT&T’s wireline telephone network.
Mr. Bursor was the lead trial lawyer in Ayyad v. Sprint Spectrum, L.P. representing a
class of approximately 2 million California consumers who were charged an early termination
fee under a Sprint cellphone contract, asserting claims that such fees were unlawful liquidated
damages under the California Civil Code, as well as other statutory and common law claims.
After a five-week combined bench-and-jury trial, the jury returned a verdict in June 2008 and the
Court issued a Statement of Decision in December 2008 awarding the plaintiffs $299 million in
cash and debt cancellation. Mr. Bursor served as lead trial counsel for this class again in 2013
during a month-long jury trial in which Sprint asserted a $1.06 billion counterclaim against the
class. Mr. Bursor secured a verdict awarding Sprint only $18.4 million, the exact amount
calculated by the class’s damages expert. This award was less than 2% of the damages Sprint
sought, less than 6% of the amount of the illegal termination fees Sprint charged to class
members. In December 2016, after more than 13 years of litigation, the case was settled for
$304 million, including $79 million in cash payments plus $225 million in debt cancellation.
Mr. Bursor was the lead trial lawyer in White v. Cellco Partnership d/b/a Verizon
Wireless representing a class of approximately 1.4 million California consumers who were
charged an early termination fee under a Verizon cellphone contract, asserting claims that such
fees were unlawful liquidated damages under the California Civil Code, as well as other statutory
and common law claims. In July 2008, after Mr. Bursor presented plaintiffs’ case-in-chief,
rested, then cross-examined Verizon’s principal trial witness, Verizon agreed to settle the case
for a $21 million cash payment and an injunction restricting Verizon’s ability to impose early
termination fees in future subscriber agreements.
Mr. Bursor was the lead trial lawyer in Thomas v. Global Visions Products Inc. Mr.
Bursor represented a class of approximately 150,000 California consumers who had purchased
the Avacor® hair regrowth system. In January 2008, after a four-week combined bench-and-jury
trial. Mr. Bursor obtained a $37 million verdict for the class, which the Court later increased to
$40 million.
Mr. Bursor was appointed class counsel and was elected chair of the Official Creditors’
Committee in In re Nutraquest Inc., a Chapter 11 bankruptcy case before Chief Judge Garrett E.
Brown, Jr. (D.N.J.) involving 390 ephedra-related personal injury and/or wrongful death claims,
two consumer class actions, four enforcement actions by governmental agencies, and multiple
adversary proceedings related to the Chapter 11 case. Working closely with counsel for all
parties and with two mediators, Judge Nicholas Politan (Ret.) and Judge Marina Corodemus
(Ret.), the committee chaired by Mr. Bursor was able to settle or otherwise resolve every claim
and reach a fully consensual Chapter 11 plan of reorganization, which Chief Judge Brown
approved in late 2006. This settlement included a $12.8 million recovery to a nationwide class
of consumers who alleged they were defrauded in connection with the purchase of Xenadrine®
dietary supplement products.
Mr. Bursor was the lead trial lawyer in In re: Pacific Bell Late Fee Litigation. After
filing the first class action challenging Pac Bell's late fees in April 2010, winning a contested
motion to certify a statewide California class in January 2012, and defeating Pac Bell's motion
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for summary judgment in February 2013, Mr. Bursor obtained final approval of the $38 million
class settlement. The settlement, which Mr. Bursor negotiated the night before opening
statements were scheduled to commence, included a $20 million cash payment to provide
refunds to California customers who paid late fees on their Pac Bell wireline telephone accounts,
and an injunction that reduced other late fee charges by $18.6 million.
L. TIMOTHY FISHER
L. Timothy Fisher has an active practice in consumer class actions and complex business
litigation and has also successfully handled a large number of civil appeals.
Mr. Fisher has been actively involved in numerous cases that resulted in multi-million
dollar recoveries for consumers and investors. Mr. Fisher has handled cases involving a wide
range of issues including nutritional labeling, health care, telecommunications, corporate
governance, unfair business practices and consumer fraud. With his partner Scott A. Bursor, Mr.
Fisher has tried five class action jury trials, all of which produced successful results. In Thomas
v. Global Vision Products, Mr. Fisher obtained a jury award of $50,024,611 — the largest class
action award in California in 2009 and the second-largest jury award of any kind.
Mr. Fisher was admitted to the State Bar of California in 1997. He is also a member of
the bars of the United States Court of Appeals for the Ninth Circuit and the United States District
Courts for the Northern, Central, Southern and Eastern Districts of California. Mr. Fisher taught
appellate advocacy at John F. Kennedy University School of Law in 2003 and 2004. In 2010, he
contributed jury instructions, a verdict form and comments to the consumer protection chapter of
Justice Elizabeth A. Baron’s California Civil Jury Instruction Companion Handbook (West
2010). In January 2014, Chief Judge Claudia Wilken of the United States District Court for the
Northern District of California appointed Mr. Fisher to a four-year term as a member of the
Court’s Standing Committee on Professional Conduct.
Mr. Fisher received his Juris Doctor from Boalt Hall at the University of California at
Berkeley in 1997. While in law school, he was an active member of the Moot Court Board and
participated in moot court competitions throughout the United States. In 1994, Mr. Fisher
received an award for Best Oral Argument in the first-year moot court competition.
In 1992, Mr. Fisher graduated with highest honors from the University of California at
Berkeley and received a degree in political science. Prior to graduation, he authored an honors
thesis for Professor Bruce Cain entitled “The Role of Minorities on the Los Angeles City
Council.” He is also a member of Phi Beta Kappa.
Representative Cases
Thomas v. Global Vision Products, Inc. (Alameda County Superior Court). Mr. Fisher litigated
claims against Global Vision Products, Inc. and other individuals in connection with the sale and
marketing of a purported hair loss remedy known as Avacor. The case lasted more than seven
years and involved two trials. The first trial resulted in a verdict for plaintiff and the class in the
amount of $40,000,000. The second trial resulted in a jury verdict of $50,024,611, which led to
a $30 million settlement for the class.
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In re Cellphone Termination Fee Cases - Handset Locking Actions (Alameda County Superior
Court). Mr. Fisher actively worked on five coordinated cases challenging the secret locking of
cell phone handsets by major wireless carriers to prevent consumers from activating them on
competitive carriers’ systems. Settlements have been approved in all five cases on terms that
require the cell phone carriers to disclose their handset locks to consumers and to provide
unlocking codes nationwide on reasonable terms and conditions. The settlements fundamentally
changed the landscape for cell phone consumers regarding the locking and unlocking of cell
phone handsets.
In re Cellphone Termination Fee Cases - Early Termination Fee Cases (Alameda County
Superior Court and Federal Communications Commission). In separate cases that are a part of
the same coordinated litigation as the Handset Locking Actions, Mr. Fisher actively worked on
claims challenging the validity under California law of early termination fees imposed by
national cell phone carriers. In one of those cases, against Verizon Wireless, a nationwide
settlement was reached after three weeks of trial in the amount of $21 million. In a second case,
which was tried to verdict, the Court held after trial that the $73 million of flat early termination
fees that Sprint had collected from California consumers over an eight-year period were void and
unenforceable.
Selected Published Decisions
Melgar v. Zicam LLC, 2016 WL 1267870 (E.D. Cal. Mar. 30, 2016) (certifying 10-jurisdiction
class of purchasers of cold remedies, denying motion for summary judgment, and denying
motions to exclude plaintiff’s expert witnesses).
Salazar v. Honest Tea, Inc., 2015 WL 7017050 (E.D. Cal. Nov. 12. 2015) (denying motion for
summary judgment).
Dei Rossi v. Whirlpool Corp., 2015 WL 1932484 (E.D. Cal. Apr. 27, 2015) (certifying California
class of purchasers of refrigerators that were mislabeled as Energy Star qualified).
Bayol v. Zipcar, Inc., 78 F.Supp.3d 1252 (N.D. Cal. 2015) (denying motion to dismiss claims
alleging unlawful late fees under California Civil Code § 1671).
Forcellati v. Hyland’s, Inc., 2015 WL 9685557 (C.D. Cal. Jan. 12, 2015) (denying motion for
summary judgment in case alleging false advertising of homeopathic cold and flu remedies for
children).
Bayol v. Zipcar, Inc., 2014 WL 4793935 (N.D. Cal. Sept. 25, 2014) (denying motion to transfer
venue pursuant to a forum selection clause).
Forcellati v. Hyland’s Inc., 2014 WL 1410264 (C.D. Cal. Apr. 9, 2014) (certifying nationwide
class of purchasers of homeopathic cold and flu remedies for children).
Hendricks v. StarKist Co., 30 F.Supp.3d 917 (N.D. Cal. 2014) (denying motion to dismiss in
case alleging underfilling of 5-ounce cans of tuna).
Dei Rossi v. Whirlpool Corp., 2013 WL 5781673 (E.D. Cal. October 25, 2013) (denying motion
to dismiss in case alleging that certain KitchenAid refrigerators were misrepresented as Energy
Star qualified).
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Forcellati v. Hyland’s Inc., 876 F.Supp.2d 1155 (C.D. Cal. 2012) (denying motion to dismiss
complaint alleging false advertising regarding homeopathic cold and flu remedies for children).
Clerkin v. MyLife.com, 2011 WL 3809912 (N.D. Cal. August 29, 2011) (denying defendants’
motion to dismiss in case alleging false and misleading advertising by a social networking
company).
In re Cellphone Termination Fee Cases, 186 Cal.App.4th 1380 (2010) (affirming order
approving $21 million class action settlement).
Gatton v. T-Mobile USA, Inc., 152 Cal.App.4th 571 (2007) (affirming order denying motion to
compel arbitration).
Selected Class Settlements
Melgar v. Zicam (Eastern District of California) - $16 million class settlement of claims alleging
cold medicine was ineffective.
Gastelum v. Frontier California Inc. (San Francisco Superior Court) - $10.9 million class action
settlement of claims alleging that a residential landline service provider charged unlawful late
fees.
West v. California Service Bureau, Inc. (Northern District of California) - $4.1 million class
settlement of claims under the Telephone Consumer Protection Act.
Gregorio v. Premier Nutrition Corp. (Southern District of New York) - $9 million class
settlement of false advertising claims against protein shake manufacturer.
Morris v. SolarCity Corp. (Northern District of California) - $15 million class settlement of
claims under the Telephone Consumer Protection Act.
Retta v. Millennium Products, Inc. (Central District of California) - $8.25 million settlement to
resolve claims of bottled tea purchasers for alleged false advertising.
Forcellati v. Hyland’s (Central District of California) – nationwide class action settlement
providing full refunds to purchasers of homeopathic cold and flu remedies for children.
Dei Rossi v. Whirlpool (Eastern District of California) – class action settlement providing $55
cash payments to purchasers of certain KitchenAid refrigerators that allegedly mislabeled as
Energy Star qualified.
In Re NVIDIA GTX 970 Graphics Chip Litigation (Northern District of California) - $4.5 million
class action settlement of claims alleging that a computer graphics card was sold with false and
misleading representations concerning its specifications and performance.
Hendricks v. StarKist Co. (Northern District of California) – $12 million class action settlement
of claims alleging that 5-ounce cans of tuna were underfilled.
In re Zakskorn v. American Honda Motor Co. Honda (Eastern District of California) –
nationwide settlement providing for brake pad replacement and reimbursement of out-of-pocket
expenses in case alleging defective brake pads on Honda Civic vehicles manufactured between
2006 and 2011.
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Correa v. Sensa Products, LLC (Los Angeles Superior Court) - $9 million settlement on behalf
of purchasers of the Sensa weight loss product.
In re Pacific Bell Late Fee Litigation (Contra Costa County Superior Court) - $38.6 million
settlement on behalf of Pac Bell customers who paid an allegedly unlawful late payment charge.
In re Haier Freezer Consumer Litigation (Northern District of California) - $4 million
settlement, which provided for cash payments of between $50 and $325.80 to class members
who purchased the Haier HNCM070E chest freezer.
Thomas v. Global Vision Products, Inc. (Alameda County Superior Court) - $30 million
settlement on behalf of a class of purchasers of a hair loss remedy.
Guyette v. Viacom, Inc. (Alameda County Superior Court) - $13 million settlement for a class of
cable television subscribers who alleged that the defendant had improperly failed to share certain
tax refunds with its subscribers.
JOSEPH I. MARCHESE
Joseph I. Marchese is a Partner with Bursor & Fisher, P.A. Joe focuses his practice on
consumer class actions, employment law disputes, and commercial litigation. He has
represented corporate and individual clients in a wide array of civil litigation, and has substantial
trial and appellate experience.
Joe has diverse experience in litigating and resolving consumer class actions involving
claims of mislabeling, false or misleading advertising, privacy violations, data breach claims, and
violations of the Servicemembers Civil Relief Act.
Joe also has significant experience in multidistrict litigation proceedings. Recently, he
served on the Plaintiffs’ Executive Committee in In Re: Blue Buffalo Company, Ltd. Marketing
And Sales Practices Litigation, MDL No. 2562, which resulted in a $32 million consumer class
settlement. Currently, he serves on the Plaintiffs’ Steering Committee for Economic
Reimbursement in In Re: Valsartan Products Liability Litigation, MDL. No. 2875.
Joe is admitted to the State Bar of New York and is a member of the bars of the United
States District Courts for the Southern District of New York, the Eastern District of New York,
and the Eastern District of Michigan, as well as the United States Court of Appeals for the
Second Circuit.
Joe graduated from Boston University School of Law in 2002 where he was a member of
The Public Interest Law Journal. In 1998, Joe graduated with honors from Bucknell University.
Selected Published Decisions:
Boelter v. Hearst Communications, Inc., 269 F. Supp. 3d 172 (S.D.N.Y. Sept. 7, 2017), granting
plaintiff’s motion for partial summary judgment on state privacy law violations in putative class
action.
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Boelter v. Hearst Communications, Inc., 192 F. Supp. 3d 427 (S.D.N.Y. June 17, 2016), denying
publisher’s motion to dismiss its subscriber’s allegations of state privacy law violations in
putative class action.
In re Scotts EZ Seed Litigation, 304 F.R.D. 397 (S.D.N.Y. 2015), granting class certification of
false advertising and other claims brought by New York and California purchasers of grass seed
product.
Ebin v. Kangadis Food Inc., 297 F.R.D. 561 (S.D.N.Y. 2014), granting nationwide class
certification of false advertising and other claims brought by purchasers of purported “100%
Pure Olive Oil” product.
In re Michaels Stores Pin Pad Litigation, 830 F. Supp. 2d 518 (N.D. Ill. 2011), denying retailer’s
motion to dismiss its customers’ state law consumer protection and privacy claims in data breach
putative class action.
Selected Class Settlements:
Edwards v. Hearst Communications, Inc., Case No. 15-cv-09279-AT (S.D.N.Y. 2019) – final
approval granted for $50 million class settlement to resolve claims of magazine subscribers for
alleged statutory privacy violations.
Moeller v. Advance Magazine Publishers, Inc. d/b/a Condé Nast, Case No. 15-cv-05671-NRB
(S.D.N.Y. 2019) – final approval granted for $13.75 million class settlement to resolve claims of
magazine subscribers for alleged statutory privacy violations.
In re Scotts EZ Seed Litigation, Case No. 12-cv-4727-VB (S.D.N.Y. 2018) – final approval
granted for $47 million class settlement to resolve false advertising claims of purchasers of
combination grass seed product.
In Re: Blue Buffalo Marketing And Sales Practices Litigation, Case No. 14-MD-2562-RWS
(E.D. Mo. 2016) – final approval granted for $32 million class settlement to resolve claims of pet
owners for alleged false advertising of pet foods.
Rodriguez v. Citimortgage, Inc., Case No. 11-cv-4718-PGG (S.D.N.Y. 2015) – final approval
granted for $38 million class settlement to resolve claims of military servicemembers for alleged
foreclosure violations of the Servicemembers Civil Relief Act, where each class member was
entitled to $116,785 plus lost equity in the foreclosed property and interest thereon.
O’Brien v. LG Electronics USA, Inc., et al., Case No. 10-cv-3733-DMC (D.N.J. 2011) – final
approval granted for $23 million class settlement to resolve claims of Energy Star refrigerator
purchasers for alleged false advertising of the appliances’ Energy Star qualification.
JOSHUA D. ARISOHN
Joshua D. Arisohn is a Partner with Bursor & Fisher, P.A. Josh has litigated precedentsetting cases in the areas of consumer class actions and terrorism. He participated in the first ever
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trial to take place under the Anti-Terrorism Act, a statute that affords U.S. citizens the right to
assert federal claims for injuries arising out of acts of international terrorism. Josh’s practice
continues to focus on terrorism-related matters as well as class actions.
Josh is admitted to the State Bar of New York and is a member of the bars of the United
States District Courts for the Southern District of New York and the Eastern District of New
York.
Josh previously practiced at Dewey & LeBoeuf LLP and DLA Piper LLP. He graduated
from Columbia University School of Law in 2006, where he was a Harlan Fiske Stone Scholar,
and received his B.A. from Cornell University in 2002. Josh has been honored as a 2015 and
2016 Super Lawyer Rising Star.
Selected Published Decisions:
Morris v. SolarCity Corp., 2016 WL 1359378 (N.D. Cal. Apr. 4, 2016), denying defendant’s
motion to dismiss claims that solar company illegally called consumers using an artificial or
prerecorded voice and an automatic telephone dialing system.
Boelter v. Hearst Commc'ns, Inc., 192 F. Supp. 3d 427 (S.D.N.Y. 2016), denying defendant’s
motion to dismiss and finding that the Michigan Video Rental Privacy Act does not violate the
First Amendment.
Edwards v. Oportun, Inc., 193 F. Supp. 3d 1096 (N.D. Cal. 2016), denying defendant’s motion
dismiss and rejecting its argument that providing a class representative with a cashier’s check for
his individual damages mooted his individual and class claims.
Selected Class Settlements:
Morris v. SolarCity Corp., Case No. 3:15-cv-05107-RS (N.D. Cal.) - final approval granted for
$15 million class settlement to resolve claims under the Telephone Consumer Protection Act
(“TCPA”), 47 U.S.C. § 227 et seq.
JOEL D. SMITH
Joel D. Smith is a Partner with Bursor & Fisher, P.A. Joel’s practice focuses on
consumer class actions and complex litigation. He has substantial experience in trial and
appellate courts across the nation.
Prior to joining Bursor & Fisher, Joel was a litigator at Crowell & Moring, where he
represented Fortune 500 companies, privately-held businesses, and public entities in commercial
litigation and nationwide class actions. While at Crowell & Moring, Joel litigated some of the
firm’s most high-profile matters, including several class actions alleging deceptive sales
practices with respect to Apple iPhones and iPads, and a class action seeking to hold U.S. energy
companies accountable for global warming. Joel also represented major U.S. retailers in a
lawsuit over a devastating fire in Roseville, California that caused approximately $55 million in
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damages. He also was part of the trial team in a widely publicized trial over the death of a
contestant who died after participating in a Sacramento radio station’s water drinking contest.
Joel received both his undergraduate and law degrees from the University of California at
Berkeley. While at Berkeley School of Law, he was a member of the California Law Review,
received several academic honors, externed for the California Attorney General’s office and
published an article on climate change policy and litigation.
Joel is admitted to the State Bar of California, as well as the United States Courts of
Appeals for the Second, Third and Ninth Circuits; the Northern, Central, Southern and Eastern
Districts of California; and is a member of the General Bar of the Northern District of Illinois.
Selected Published Decisions:
Revitch v. DIRECTV, LLC, 2018 WL 4030550 (N.D. Cal. Aug. 23, 2018), denying motion to
compel arbitration in putative class action alleging unlawful calls under the Telephone Consumer
Protection Act.
Selected Class Settlements:
Morris v. SolarCity Corp., Case No. 3:15-cv-05107-RS (N.D. Cal.) - final approval granted for
$15 million class settlement to resolve claims under the Telephone Consumer Protection Act
(“TCPA”), 47 U.S.C. § 227 et seq.
NEAL J. DECKANT
Neal J. Deckant is a Partner with Bursor & Fisher, P.A. Neal focuses his practice on
complex business litigation, consumer class actions, and employment law disputes. Prior to
joining Bursor & Fisher, Neal counseled low-income homeowners facing foreclosure in East
Boston.
In 2015, Neal was defense trial counsel for a law firm and several of its partners in a
sexual harassment case brought by a former associate of that firm. The plaintiff’s complaint
sought $22 million in compensatory and punitive damages. After a 3-week trial in federal court
in New York, the jury returned a verdict of not liable for the federal and state law claims.
During the trial, the judge also granted defendants’ motion for judgment as a matter of law on the
plaintiff’s claims for retaliation and defamation. The jury found liability solely under New York
City’s human rights law, awarding only $140,000 in damages.
Neal is admitted to the State Bars of California and New York, and is a member of the
bars of the United States District Court for the Northern District of California, the United States
District Court for the Eastern District of California, the United States District Court for the
Central District of California, the United States District Court for the Southern District of
California, the United States District Court for the Southern District of New York, the United
States District Court for the Eastern District of New York, and the bars of the United States
Courts of Appeals for the Second and Ninth Circuits.
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Neal received his Juris Doctor from Boston University School of Law in 2011,
graduating cum laude with two Dean’s Awards. During law school, Neal served as a Senior
Articles Editor for the Review of Banking and Financial Law, where he authored two published
articles about securitization reforms, both of which were cited by the New York Court of
Appeals, the highest court in the state. Neal was also awarded Best Oral Argument in his moot
court section, and he served as a Research Assistant for his Securities Regulation professor.
Neal has also been honored as a 2014, 2015, 2016, and 2017 Super Lawyers Rising Star. In
2007, Neal graduated with Honors from Brown University with a dual major in East Asian
Studies and Philosophy.
Selected Published Decisions:
Martinelli v. Johnson & Johnson, 2019 WL 1429653 (N.D. Cal. Mar. 29, 2019), granting class
certification of false advertising and other claims brought by purchasers of Benecol spreads
labeled with the representation “No Trans Fats.”
Dzielak v. Whirlpool Corp., 2017 WL 6513347 (D.N.J. Dec. 20, 2017), granting class
certification of consumer protection claims brought by purchasers of Maytag Centennial washing
machines marked with the “Energy Star” logo.
Duran v. Obesity Research Institute, LLC, 204 Cal. Rptr. 3d 896 (Cal. Ct. App. 2016), reversing
and remanding final approval of a class action settlement on appeal, regarding allegedly
mislabeled dietary supplements, in connection with a meritorious objection.
Marchuk v. Faruqi & Faruqi, LLP, et al., 100 F. Supp. 3d 302 (S.D.N.Y. 2015), granting
individual and law firm defendants’ motion for judgment as a matter of law on plaintiff’s claims
for retaliation and defamation, as well as for all claims against law firm partners, Nadeem and
Lubna Faruqi.
Ebin v. Kangadis Food Inc., 297 F.R.D. 561 (S.D.N.Y. 2014), granting nationwide class
certification of false advertising and other claims brought by purchasers of purported “100%
Pure Olive Oil” product.
Ebin v. Kangadis Food Inc., 2014 WL 737878 (S.D.N.Y. Feb. 25, 2014), denying distributor’s
motion for summary judgment against nationwide class of purchasers of purported “100% Pure
Olive Oil” product.
Selected Class Settlements:
In Re NVIDIA GTX 970 Graphics Chip Litigation, Case No. 15-cv-00760-PJH (N.D. Cal. Dec. 7,
2016) – final approval granted for $4.5 million class action settlement to resolve claims that a
computer graphics card was allegedly sold with false and misleading representations concerning
its specifications and performance.
Hendricks v. StarKist Co., 2016 WL 5462423 (N.D. Cal. Sept. 29, 2016) – final approval granted
for $12 million class action settlement to resolve claims that 5-ounce cans of tuna were allegedly
underfilled.
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In re: Kangadis Food Inc., Case No. 8-14-72649 (Bankr. E.D.N.Y. Dec. 17, 2014) – class action
claims resolved for $2 million as part of a Chapter 11 plan of reorganization, after a corporate
defendant filed for bankruptcy, following claims that its olive oil was allegedly sold with false
and misleading representations.
Selected Publications:
Neal Deckant, X. Reforms of Collateralized Debt Obligations: Enforcement, Accounting and
Regulatory Proposals, 29 Rev. Banking & Fin. L. 79 (2009) (cited in Quadrant Structured
Products Co., Ltd. v. Vertin, 16 N.E.3d 1165, 1169 n.8 (N.Y. 2014)).
Neal Deckant, Criticisms of Collateralized Debt Obligations in the Wake of the Goldman Sachs
Scandal, 30 Rev. Banking & Fin. L. 407 (2010) (cited in Quadrant Structured Products Co., Ltd.
v. Vertin, 16 N.E.3d 1165, 1169 n.8 (N.Y. 2014); Lyon Village Venetia, LLC v. CSE Mortgage
LLC, 2016 WL 476694, at *1 n.1 (Md. Ct. Spec. App. Feb. 4, 2016); Ivan Ascher, Portfolio
Society: On the Capitalist Mode of Prediction, at 141, 153, 175 (Zone Books / The MIT Press
2016); Devon J. Steinmeyer, Does State National Bank of Big Spring v. Geithner Stand a
Fighting Chance?, 89 Chi.-Kent. L. Rev. 471, 473 n.13 (2014)).
YITZCHAK KOPEL
Yitzchak Kopel is a Partner with Bursor & Fisher, P.A. Yitz focuses his practice on
consumer class actions, employment law disputes, and complex business litigation. He has
represented corporate and individual clients before federal and state courts, as well as in
arbitration proceedings.
In 2017, Yitz obtained certification of nationwide classes on behalf of his clients in two
cases. On July 7, 2017, Judge William H. Pauley III of the United States District Court for the
Southern District of New York granted a motion to certify a nationwide class of purchasers of
Bell + Howell Ultrasonic Pest Repellers. And on December 11, 2017, Judge Yvonne Gonzalez
Rogers of the United States District Court for the Northern District of California granted a
motion to certify a nationwide class of persons who received “wrong-number” robocalls from
California Service Bureau, a debt collector. Bursor & Fisher was appointed as class counsel to
represent the certified classes in both cases.
Yitz is admitted to the State Bars of New York and New Jersey, the bar of the United
States Court of Appeals for the Eleventh Circuit, and the bars of the United States District Courts
for the Southern District of New York, Eastern District of New York, Eastern District of
Missouri, and District of New Jersey.
Yitz received his Juris Doctor from Brooklyn Law School in 2012, graduating cum
laude with two Dean’s Awards. During law school, Yitz served as an Articles Editor for the
Brooklyn Law Review and worked as a Law Clerk at Shearman & Sterling. In 2009, Yitz
graduated cum laude from Queens College with a B.A. in Accounting.
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Selected Published Decisions:
Hart v. BHH, LLC, 323 F. Supp. 3d 560 (S.D.N.Y. 2018), denying defendants’ motion for
summary judgment in certified class action involving the sale of ultrasonic pest repellers.
Hart v. BHH, LLC, 2018 WL 3471813 (S.D.N.Y. July 19, 2018), denying defendants’ motion to
exclude plaintiffs’ expert in certified class action involving the sale of ultrasonic pest repellers.
Penrose v. Buffalo Trace Distillery, Inc., 2018 WL 2334983 (E.D. Mo. Feb. 5, 2018), denying
bourbon producers’ motion to dismiss fraud and consumer protection claims in putative class
action.
West v. California Service Bureau, Inc., 323 F.R.D. 295 (N.D. Cal. 2017), certifying a
nationwide class of “wrong-number” robocall recipients.
Hart v. BHH, LLC, 2017 WL 2912519 (S.D.N.Y. July 7, 2017), certifying nationwide class of
purchasers of ultrasonic pest repellers.
Browning v. Unilever United States, Inc., 2017 WL 7660643 (C.D. Cal. Apr. 26, 2017), denying
motion to dismiss fraud and warranty claims in putative class action concerning facial scrub
product.
Brenner v. Procter & Gamble Co., 2016 WL 8192946 (C.D. Cal. Oct. 20, 2016), denying motion
to dismiss warranty and consumer protection claims in putative class action concerning baby
wipes.
Hewlett v. Consolidated World Travel, Inc., 2016 WL 4466536 (E.D. Cal. Aug. 23, 2016),
denying telemarketer’s motion to dismiss TCPA claims in putative class action.
Bailey v. KIND, LLC, 2016 WL 3456981 (C.D. Cal. June 16, 2016), denying motion to dismiss
fraud and warranty claims in putative class action concerning snack bars.
Hart v. BHH, LLC, 2016 WL 2642228 (S.D.N.Y. May 5, 2016) denying motion to dismiss
warranty and consumer protection claims in putative class action concerning ultrasonic pest
repellers.
Marchuk v. Faruqi & Faruqi, LLP, et al., 100 F. Supp. 3d 302 (S.D.N.Y. 2015), granting clients’
motion for judgment as a matter of law on claims for retaliation and defamation in employment
action.
In re Scotts EZ Seed Litigation, 304 F.R.D. 397 (S.D.N.Y. 2015), granting class certification of
false advertising and other claims brought by New York and California purchasers of grass seed
product.
Brady v. Basic Research, L.L.C., 101 F. Supp. 3d 217 (E.D.N.Y. 2015), denying diet pill
manufacturers’ motion to dismiss its purchasers’ allegations for breach of express warranty in
putative class action.
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Ward v. TheLadders.com, Inc., 3 F. Supp. 3d 151 (S.D.N.Y. 2014), denying online job board’s
motion to dismiss its subscribers’ allegations of consumer protection law violations in putative
class action.
Ebin v. Kangadis Food Inc., 297 F.R.D. 561 (S.D.N.Y. 2014), granting nationwide class
certification of false advertising and other claims brought by purchasers of purported “100%
Pure Olive Oil” product.
Ebin v. Kangadis Food Inc., 2014 WL 737878 (S.D.N.Y. Feb. 25, 2014), denying distributor’s
motion for summary judgment against nationwide class of purchasers of purported “100% Pure
Olive Oil” product.
Selected Class Settlements:
In re: Kangadis Food Inc., Case No. 8-14-72649 (Bankr. E.D.N.Y. Dec. 17, 2014), resolving
class action claims for $2 million as part of a Chapter 11 plan of reorganization, after a corporate
defendant filed for bankruptcy following the certification of nationwide claims alleging that its
olive oil was sold with false and misleading representations.
FREDERICK J. KLORCZYK III
Frederick J. Klorczyk III is a Partner with Bursor & Fisher, P.A. Fred focuses his
practice on complex business litigation and consumer class actions.
Fred has substantial experience in successfully litigating and resolving consumer class
actions involving claims of mislabeling, false or misleading advertising, and privacy violations.
In 2019, Fred certified both a California and a 10-state express warranty class on behalf of
purchasers of a butter substitute. In 2014, Fred served on the litigation team in Ebin v. Kangadis
Food Inc. At class certification, Judge Rakoff adopted Fred’s choice of law fraud analysis and
research directly into his published decision certifying a nationwide fraud class.
Fred is admitted to the State Bars of California, New York, and New Jersey, and is a
member of the bars of the United States District Courts for the Northern, Central, Eastern, and
Southern Districts of California, the Southern, Eastern, and Northern Districts of New York, the
District of New Jersey, and the Northern District of Illinois, as well as the bars of the United
States Court of Appeals for the Second and Ninth Circuits.
Fred received his Juris Doctor from Brooklyn Law School in 2013, graduating magna
cum laude with two CALI Awards for the highest grade in his classes on conflict of laws and
criminal law. During law school, Fred served as an Associate Managing Editor for the Brooklyn
Journal of Corporate, Financial and Commercial Law and as an intern to the Honorable Alison J.
Nathan of the United States District Court for the Southern District of New York and the
Honorable Janet Bond Arterton of the United States District Court for the District of
Connecticut. In 2010, Fred graduated from the University of Connecticut with a B.S. in Finance.
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Selected Published Decisions:
Revitch v. New Moosejaw, LLC, 2019 WL 5485330 (N.D. Cal. Oct. 23, 2019), denying
defendants’ motions to dismiss consumer’s allegations of state privacy law violations in putative
class action.
In re Welspun Litigation, 2019 WL 2174089 (S.D.N.Y. May 20, 2019), denying retailers’ and
textile manufacturer’s motion to dismiss consumers’ allegations of false advertising relating to
purported “100% Egyptian Cotton” linen products.
Martinelli v. Johnson & Johnson, 2019 WL 1429653 (E.D. Cal. Mar. 29, 2019), granting class
certification of California false advertising claims and multi-state express warranty claims
brought by purchasers of a butter substitute.
Porter v. NBTY, Inc., 2016 WL 6948379 (N.D. Ill. Nov. 28, 2016), denying supplement
manufacturer’s motion to dismiss consumers’ allegations of false advertising relating to whey
protein content.
Weisblum v. Prophase Labs, Inc., 88 F. Supp. 3d. 282 (S.D.N.Y. 2015), denying supplement
manufacturer’s motion to dismiss consumers’ allegations of false advertising relating to a
homeopathic cold product.
In re Scotts EZ Seed Litigation, 304 F.R.D. 397 (S.D.N.Y. 2015), granting class certification of
false advertising and other claims brought by New York and California purchasers of grass seed
product.
Marchuk v. Faruqi & Faruqi, LLP, et al., 100 F. Supp. 3d 302 (S.D.N.Y. 2015), granting
individual and law firm defendants’ motion for judgment as a matter of law on plaintiff’s claims
for retaliation and defamation, as well as for all claims against law firm partners, Nadeem and
Lubna Faruqi.
Ebin v. Kangadis Food Inc., Case No. 13-4775 (2d Cir. Apr. 15, 2015), denying olive oil
manufacturer’s Rule 23(f) appeal following grant of nationwide class certification.
Ebin v. Kangadis Food Inc., 297 F.R.D. 561 (S.D.N.Y. 2014), granting nationwide class
certification of false advertising and other claims brought by purchasers of purported “100%
Pure Olive Oil” product.
Ebin v. Kangadis Food Inc., 2014 WL 737878 (S.D.N.Y. Feb. 25, 2014), denying distributor’s
motion for summary judgment against nationwide class of purchasers of purported “100% Pure
Olive Oil” product.
Selected Class Settlements:
Gregorio v. Premier Nutrition Corp., Case No. 17-cv-05987-AT (S.D.N.Y. 2019) – final
approval granted for $9 million class settlement to resolve claims of protein shake purchasers for
alleged false advertising.
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Ruppel v. Consumers Union of United States, Inc., Case No. 16-cv-02444-KMK (S.D.N.Y.
2018) – final approval granted for $16.375 million class settlement to resolve claims of magazine
subscribers for alleged statutory privacy violations.
In Re: Blue Buffalo Marketing And Sales Practices Litigation, Case No. 14-MD-2562-RWS
(E.D. Mo. 2016) –final approval granted for $32 million class settlement to resolve claims of pet
owners for alleged false advertising of pet foods.
In re: Kangadis Food Inc., Case No. 8-14-72649 (Bankr. E.D.N.Y. Dec. 17, 2014) – resolved
class action claims for $2 million as part of a Chapter 11 plan of reorganization, after a corporate
defendant filed for bankruptcy following the certification of nationwide claims alleging that its
olive oil was sold with false and misleading representations.
YEREMEY O. KRIVOSHEY
Yeremey O. Krivoshey is a Partner with Bursor & Fisher, P.A. Mr. Krivoshey focuses
his practice on class actions involving false advertising, fraud, illegal fees in consumer contracts,
invasion of privacy, and unlawful debt collection practices. He has represented clients in a wide
array of civil litigation, including appeals before the Ninth Circuit.
Mr. Krivoshey served as trial counsel with Mr. Bursor in Perez. v. Rash Curtis &
Associates, where, in May 2019, the jury returned a verdict for a minimum of $267 million in
statutory damages under the Telephone Consumer Protection Act.
Mr. Krivoshey is admitted to the State Bar of California. He is also a member of the bars
of the United States Court of Appeals for the Ninth Circuit and the United States District Courts
for the Northern, Central, Southern, and Eastern Districts of California.
Mr. Krivoshey graduated from New York University School of Law in 2013, where he
was a Samuel A. Herzog Scholar. Prior to Bursor & Fisher, P.A., Mr. Krivoshey worked as a
Law Clerk at Vladeck, Waldman, Elias & Engelhard, P.C, focusing on employment
discrimination and wage and hour disputes. In law school, he has also interned at the American
Civil Liberties Union and the United States Department of Justice. In 2010, Mr. Krivoshey
graduated cum laude from Vanderbilt University.
Representative Cases:
Perez v. Rash Curtis & Associates, Case No. 16-cv-03396-YGR (N.D. Cal. May 13, 2019). Mr.
Krivoshey litigated claims against a national health-care debt collection agency on behalf of
people that received autodialed calls on their cellular telephones without their prior express
consent. Mr. Krivoshey successfully obtained nationwide class certification, defeated the
defendant’s motion for summary judgment, won summary judgment as to the issue of prior
express consent and the use of automatic telephone dialing systems, and navigated the case
towards trial. With his partner, Scott Bursor, Mr. Krivoshey obtained a jury verdict finding that
the defendant violated the Telephone Consumer Protection Act (“TCPA”) 534,712 times. Under
the TCPA, class members are entitled to a minimum of $500 per each call made in violation of
the TCPA – in this case, a minimum of $267 million for 534,712 unlawful calls.

Case 5:15-cv-06325-WB Document 137-2 Filed 05/06/20 Page 96 of 149
PAGE 19

Selected Published Decisions:
Bayol v. Zipcar, Inc., 2014 WL 4793935 (N.D. Cal. Sept. 25, 2014), denying enforcement of
forum selection clause based on public policy grounds.
Bayol v. Zipcar, Inc., 78 F. Supp. 3d 1252 (N.D. Cal. Jan. 29, 2015), denying car-rental
company’s motion to dismiss its subscriber’s allegations of unlawful late fees.
Brown v. Comcast Corp., 2016 WL 9109112 (C.D. Cal. Aug. 12, 2016), denying internet service
provider’s motion to compel arbitration of claims alleged under the Telephone Consumer
Protection Act.
Choi v. Kimberly-Clark Worldwide, Inc., 2019 WL 4894120 (C.D. Cal. Aug. 28, 2019), denying
tampon manufacturer’s motion to dismiss its customer’s design defect claims.
Horanzy v. Vemma Nutrition Co., Case No. 15-cv-298-PHX-JJT (D. Ariz. Apr. 16, 2016),
denying multi-level marketer’s and its chief scientific officer’s motion to dismiss their
customer’s fraud claims.
McMillion, et al. v. Rash Curtis & Associates, 2017 WL 3895764 (N.D. Cal. Sept. 6, 2017),
granting nationwide class certification of Telephone Consumer Protection Act claims by persons
receiving autodialed and prerecorded calls without consent.
McMillion, et al. v. Rash Curtis & Associates, 2018 WL 692105 (N.D. Cal. Feb. 2, 2018),
granting plaintiffs’ motion for partial summary judgment on Telephone Consumer Protection Act
violations in certified class action.
Salazar v. Honest Tea, Inc., 2015 WL 7017050 (E.D. Cal. Nov. 12. 2015), denying
manufacturer’s motion for summary judgment as to customer’s false advertising claims.
Selected Class Settlements:
Retta v. Millennium Prods., Inc., (Central District of California) - $8.25 million settlement to
resolve claims of bottled tea purchasers for alleged false advertising.
Bayol et al. v. Health-Ade LLC, et al. (Northern District of California) - $3,997,500 settlement to
resolve claims of kombucha purchasers for alleged false advertising.
PHILIP L. FRAIETTA
Philip L. Fraietta is a Partner with Bursor & Fisher, P.A. Phil focuses his practice on data
privacy, complex business litigation, consumer class actions, and employment law disputes.
Phil has significant experience in litigating consumer class actions, particularly those
involving data privacy claims. Since 2016, Phil has settled five state privacy law actions on a
class-wide basis for a total of over $95 million in settlement value for class members. In
addition to data privacy claims, Phil has significant experience in litigating and settling class
action claims involving dietary supplements.
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Phil is admitted to the State Bars of New York and New Jersey, the bars of the United
States District Courts for the Southern District of New York, the Eastern District of New York,
the Western District of New York, the Northern District of New York, the District of New
Jersey, the Eastern District of Michigan and the United States Court of Appeals for the Second
Circuit. Phil was a Summer Associate with Bursor & Fisher prior to joining the firm.
Phil received his Juris Doctor from Fordham University School of Law in 2014,
graduating cum laude. During law school, Phil served as an Articles & Notes Editor for the
Fordham Law Review, and published two articles. In addition, Phil received the Addison M.
Metcalf Labor Law Prize for the highest grade in his graduating class in the Labor Law course,
and received the highest grade in his Anti-Discrimination Law & Policy course. In 2011, Phil
graduated cum laude from Fordham University with a B.A. in Economics.
Selected Published Decisions:
Boelter v. Hearst Communications, Inc., 269 F. Supp. 3d 172 (S.D.N.Y. 2017), granting
plaintiff’s motion for partial summary judgment on state privacy law violations in putative class
action.
Boelter v. Hearst Communications, Inc., 192 F. Supp. 3d 427 (S.D.N.Y. 2016), denying
publisher’s motion to dismiss its subscriber’s allegations of state privacy law violations in
putative class action.
Boelter v. Advance Magazine Publishers Inc., 210 F. Supp. 3d 579 (S.D.N.Y. 2016), denying
publisher’s motion to dismiss its subscriber’s allegations of state privacy law violations in
putative class action.
Porter v. NBTY, Inc., 2016 WL 6948379 (N.D. Ill. Nov. 28, 2016), denying supplement
manufacturer’s motion to dismiss consumers’ allegations of false advertising relating to whey
protein content.
Selected Class Settlements:
Edwards v. Hearst Communications, Inc., Case No. 15-cv-09279-AT (S.D.N.Y. 2019) – final
approval granted for $50 million class settlement to resolve claims of magazine subscribers for
alleged statutory privacy violations.
Moeller v. Advance Magazine Publishers, Inc. d/b/a Condé Nast, Case No. 15-cv-05671-NRB
(S.D.N.Y. 2019) – final approval granted for $13.75 million class settlement to resolve claims of
magazine subscribers for alleged statutory privacy violations.
Gregorio v. Premier Nutrition Corp., Case No. 17-cv-05987-AT (S.D.N.Y. 2019) – final
approval granted for $9 million class settlement to resolve claims of protein shake purchasers for
alleged false advertising.
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Ruppel v. Consumers Union of United States, Inc., Case No. 16-cv-02444-KMK (S.D.N.Y.
2018) – final approval granted for $16.375 million class settlement to resolve claims of magazine
subscribers for alleged statutory privacy violations.
Taylor v. Trusted Media Brands, Inc., Case No. 16-cv-01812-KMK (S.D.N.Y. 2018) – final
approval granted for $8.225 million class settlement to resolve claims of magazine subscribers
for alleged statutory privacy violations.
Moeller v. American Media, Inc., Case No. 16-cv-11367-JEL (E.D. Mich. 2017) – final approval
granted for $7.6 million class settlement to resolve claims of magazine subscribers for alleged
statutory privacy violations.
SARAH N. WESTCOT
Sarah N. Westcot is a Partner with Bursor & Fisher, P.A. Ms. Westcot focuses her
practice on complex business litigation and consumer class actions. Prior to joining Bursor &
Fisher, Ms. Westcot litigated civil actions as an attorney with Bay Area Legal Aid in San Jose,
CA.
Ms. Westcot served as trial counsel with Mr. Bursor in Ayyad v. Sprint Spectrum L.P.,
and helped to win a jury verdict defeating Sprint’s $1.06 billion counterclaim and securing the
class’s recovery of more than $275 million in cash and debt relief.
Ms. Westcot is admitted to the State Bars of California and Florida, and is a member of
the bars of the United States District Courts for the Northern, Central, Southern, and Eastern
Districts of California.
Ms. Westcot received her Juris Doctor from the University of Notre Dame Law School in
2009. During her third year of law school, Ms. Westcot worked as a law clerk with the local
public defender’s office representing juvenile clients in criminal hearings. She graduated with
honors from the University of Florida in 2005.
ALEC M. LESLIE
Alec Leslie is an Associate with Bursor & Fisher, P.A. He focuses his practice on
consumer class actions, employment law disputes, and complex business litigation.
Alec is admitted to the State Bar of New York and is a member of the bar of the United
States District Courts for the Southern and Eastern Districts of New York. Alec was a Summer
Associate with Bursor & Fisher prior to joining the firm.
Alec received his Juris Doctor from Brooklyn Law School in 2016, graduating cum
laude. During law school, Alec served as an Articles Editor for Brooklyn Law Review. In
addition, Alec served as an intern to the Honorable James C. Francis for the Southern District of
New York and the Honorable Vincent Del Giudice, Supreme Court, Kings County. Alec
graduated from the University of Colorado with a B.A. in Philosophy in 2012.
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BLAIR E. REED
Blair Reed is an Associate with Bursor & Fisher, P.A. She focuses her practice on
complex business litigation and consumer class actions.
Blair served on the trial team for Perez v. Rash Curtis & Associates, where Bursor &
Fisher won a jury verdict of over $265 million for violations of the Telephone Consumer
Protection Act.
Blair is admitted to the State Bar of California and is a member of the bars of the United
States District Courts for the Northern, Central, Southern, and Eastern Districts of California.
Blair received her Juris Doctor from the University of San Francisco School of Law in
2017, where she was a Dean’s Scholar and served as a staff member for USF Law Review.
During law school, Blair worked as a Law Clerk at a Bay Area law firm with a focus on wage
and hour class actions. In addition, she worked as a Law Clerk at the Santa Cruz County District
Attorney’s Office. In 2013, Blair graduated from the University of San Francisco where she
played on the Women’s Tennis Team and studied Communications.
ANDREW OBERGFELL
Andrew Obergfell is an Associate with Bursor & Fisher, P.A. Andrew focuses his
practice on complex civil litigation and class actions.
Andrew graduated from Drew University with summa cum laude distinction. While at
Drew University, Andrew was captain of the varsity baseball team. Andrew was inducted into
the Phi Beta Kappa honor society and was President of the college’s chapter of the Pi Sigma
Alpha political science honor society.
Andrew attended Seton Hall University School of Law, where he obtained his law degree
with magna cum laude distinction, and was inducted into the prestigious Order of the Coif honor
society. While in law school, Andrew was an editor and published author for the Seton Hall Law
Review, participated in the Impact Litigation Clinic, and was a member of the Interscholastic
Moot Court Board. As part of the Interscholastic Moot Court Board, Andrew received the
national best-brief award in the 2015 ABA National Appellate Advocacy Competition, as well as
the 2015 best student-written brief of the year award as recognized by Scribes, the American
Society of Legal Writers.
Prior to joining the firm, Andrew practiced at an AmLaw 100 law firm. He also clerked
for The Honorable Douglas M. Fasciale in the New Jersey Superior Court, Appellate Division, in
Newark, New Jersey.
ALLYSON SHEA
Allyson Shea is a Law Clerk with Bursor & Fisher, P.A.
Allyson was a Summer Associate with Bursor & Fisher prior to joining the firm.
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Allyson received her Juris Doctor from Columbia Law School in 2018, where she was a
Harlan Fiske Stone Scholar and Executive Articles Editor of the Columbia Journal of Law & the
Arts. In 2012, she graduated cum laude from Columbia University.
BRITTANY SCOTT
Brittany Scott is an Associate with Bursor & Fisher, P.A. She is admitted to the State Bar
of California and is a member of the bars of the United States District Courts for the Northern,
Central, Southern, and Eastern Districts of California.
Brittany received her Juris Doctor from the University of California, Hastings College of
the Law in 2019, graduating cum laude. During law school, Brittany was a member of the
Constitutional Law Quarterly, for which she was the Executive Notes Editor. Brittany published
a note in the Constitutional Law Quarterly entitled “Waiving Goodbye to First Amendment
Protections: First Amendment Waiver by Contract.” Brittany also served as a judicial extern to
the Honorable Andrew Y.S. Cheng for the San Francisco Superior Court. In 2016, Brittany
graduated from the University of California Berkeley with a B.A. in Political Science.
MAX ROBERTS
Max Roberts is a Law Clerk with Bursor & Fisher, P.A.
Max was a Summer Associate with Bursor & Fisher prior to joining the firm.
Max received his Juris Doctor from Fordham University School of Law in 2019,
graduating cum laude. During law school, Max was a member of Fordham’s Moot Court Board,
the Brennan Moore Trial Advocates, and the Fordham Urban Law Journal, for which he
published an article. In addition, Max served as an intern to the Honorable Vincent L. Briccetti
for the Southern District of New York and the Fordham Criminal Defense Clinic. Max
graduated from Johns Hopkins University in 2015 with a B.A. in Political Science.
Outside of the law, Max is an avid triathlete.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN RICHARDSON, et al., individually
and on behalf of all others similarly situated,

CIVIL ACTION NO.: 5:15-cv-06325-WB

Plaintiffs,
v.
VERDE ENERGY USA, INC.,
Defendant.
DECLARATION OF ARI MARCUS
I, Ari Marcus, hereby declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that
the following is true and correct to the best of my knowledge and belief.
1)

I am over eighteen (18) years of age and am competent to make this Declaration

and testify to the matters stated herein.
2)

I am a Partner in the law firm of Marcus & Zelman, LLC (“Marcus & Zelman”).

Marcus & Zelman serves as co-counsel for Plaintiffs Brian Richardson, Michelle Hunt, Jacqueline
Bowser, Kris Villiger, and Donna Schley (“Plaintiffs”) and the Settlement Class 1 that was
preliminarily certified by Order of the Court dated January 17, 2020. Dkt. 136, at ⁋⁋ 2, 3.
3)

I submit this Declaration in support of: a) Plaintiffs’ Motion for Final Approval of

Class Action Settlement; and (b) Plaintiffs’ Counsel’s Motion for an Award of Attorney’s Fees,
Expenses, and Service Award for Plaintiffs.

1

Unless otherwise stated, all capitalized terms used in this Declaration are as defined in the Parties’
Amended Stipulation and Agreement of Settlement dated December 19, 2019 (“Settlement
Agreement” or “Settlement”).
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4)

My firm and I have an extensive background in class action litigation. My

experience enabled my Firm to undertake this matter and to efficiently and successfully prosecute
these claims on behalf of the Class. Attached hereto as Exhibit A is a copy of Marcus & Zelman’s
firm biography. Practice in the area of TCPA class action litigation requires skill, knowledge and
experience in two distinct subsets of the law. Specifically, experience in class action procedure
does not translate into experience in TCPA regulations, and vice versa. Counsel in cases such as
this one must have knowledge in both. The issues presented in this case also required more than
just a general appreciation of TCPA law and class action procedure, as these areas of practice are
rapidly developing.
5)

I believe that the proposed non-reversionary cash Settlement Amount of $3 million,

along with the additional Supplemental Fund of up to $2 million, is fair, reasonable and adequate
and a commendable result for the Settlement Class in the circumstances. The accompanying
Declaration of Lane L. Vines (the “Vines Declaration”) includes a comprehensive summary of the
work undertaken for the benefit of the Settlement Class and the substantial contingent risks taken
by Marcus & Zelman and our co-counsel, including Berger Montague PC, Hughes Ellzey, LLP,
and Bursor & Fisher, P.A. (collectively, “Plaintiffs’ Counsel”), in this Action.
6)

I am familiar with the legal and factual arguments asserted by Defendant in this

Action, some of which posed substantial obstacles were the litigation to continue. I believe that
Plaintiffs’ Counsel’s request for an award of attorneys’ fees of one-third of the $3 million nonreversionary Settlement Amount, or $1,000,000, plus reimbursement of costs and expenses of up
to $100,000, is fair and reasonable in the circumstances.
7)

Marcus & Zelman expended a total of 185.6 hours in this Action for a total lodestar

of $91,441.50, for which we have not been paid previously, and incurred $11,858.85 in
unreimbursed costs and expenses, as set forth below.
2
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8)

I also support the request for a modest service award of $5,000 to be paid to each

of the fived named Plaintiffs in recognition of the services they have provided and benefits that
have been obtained on behalf of the Settlement Class, and believe the requested service award is
fair and reasonable.
MARCUS &ZELMAN’S LODESTAR
9)

As detailed in the Vines Declaration, Plaintiffs’ Counsel spent significant time and

resources reaching this Settlement. I have reviewed my firm’s billing records and am satisfied that
the amount of time billed to specific tasks, and the amount spent on this case overall, is reasonable
and not excessive in light of the complexity of the case and the results achieved. As of March 20,
2020, the total number of recorded hours spent on this litigation by Marcus & Zelman is 185.6
hours, and the lodestar amount for attorney time, based on the firm’s current rates, is $91,441.50.
The hourly rates shown below are the usual and customary rates charged for each individual in our
cases. A breakdown of my firm’s lodestar is reflected below:
Name

Position

Hours

Rate (/hr.)

Lodestar

Ari Marcus

Partner

175

$500.00

$87,500.00

Yitzchak Zelman

Partner

8.3

$425.00

$3,527.50

Lori Hague

Paralegal

2.3

$180

$414.00

TOTALS
10)

185.6

$91,441.50

The “blended rate” for Marcus & Zelman professionals in this case is $492.68/hour.

Due to the amount of privileged information contained in Marcus & Zelman’s actual billing
records, those detailed records are not attached here, but can easily be provided for this Court’s in
camera review should the Court wish to review them. The above hourly rates are the same as would
be charged in non-contingent matters and/or that have been accepted and approved in other recent
class actions by other courts in this Circuit, most recently on February 20, 2020 by the Honorable
3
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Judge Peter Sheridan in the matter of Manopla v. Home Depot USA, Inc. Docket No. 3:15-cv01120-PGS-TJB (D.N.J.).
11)

As settlement administration is ongoing, and additional submissions concerning the

Settlement approval process are anticipated, I estimate the actual lodestar of Marcus & Zelman
will increase by the time of Settlement distribution. Such additional work may be expected to
include overseeing the work with the Settlement Administrator, addressing any unresolved
objections, communicating with Settlement Class Members, drafting supplemental filings for the
Court and attending the Final Approval Hearing scheduled for May 27, 2020.
SUMMARY OF WORK PERFORMED BY MARCUS &ZELMAN
12)

In this case, I oversaw and reviewed the work performed by my firm throughout

this litigation, and helped direct the ADR process, mediation, and negotiations that resulted in the
Settlement now before the Court.
13)

A summary and description of the work my firm performed includes, but is not

limited to: (a) initially developing the case and drafting the Complaint; (b) developing litigation
and drafting discovery requests; (c) participating in the mediation sessions and settlement
negotiations; (d) reviewing and revising mediations statements, including conducting legal
research related thereto; (e) analyzing documents and data produced by Defendant; (f) drafting and
revising Plaintiffs’ briefs in support of preliminary and final settlement approval; and (g) drafting
the instant Declaration.
14)

All of the work described above was reasonable and necessary to the prosecution

and settlement of this Action. Plaintiffs’ Counsel conducted an extensive factual investigation and
engaged in significant motion practice during the prosecution of this Action.

4
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15)

Plaintiffs’ Counsel assumed a very real risk in taking on this contingent fee case,

and, as demonstrated, was wholly prepared to invest time, effort, and money over a period of years
with absolutely no guarantee of any recovery.
MARCUS &ZELMAN’S EXPENSES
16)

This Action required Marcus & Zelman to advance costs. Because the risk of

advancing costs in this type of litigation is significant, doing so is often cost prohibitive to many
attorneys and law firms.
17)

As of March 20, 2020, Marcus & Zelman expended costs in the amount of

$11,858.85 to prosecute this action, as follows:
Filing Fees $400.00
Process Servers $117.00
Deposition Transcript Fees $762.20
Mediation Fees $10,579.65
TOTAL $11,858.85
18)

The above expenses incurred are reflected in the books and records of this firm.

These books and records are prepared from expense vouchers and check records and are an
accurate record of the expenses incurred. All of the expenses incurred were reasonable and
necessary to the prosecution of this Action.

5
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I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct to the best of my knowledge and belief.

Executed on May 4, 2020

By:

/s/ Ari Marcus____________________
Ari Marcus, Esq.
701 Cookman Avenue, Suite 300
Asbury Park, NJ 07712
(732) 695-3282 Telephone
(732) 298-6256 Facsimile
Attorney for Plaintiffs and the
Proposed Settlement Class

6
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MARCUS & ZELMAN BIOGRAPHY
1)

Marcus & Zelman, LLC has regularly engaged in major complex consumer

litigation since its inception in 2010 (previously Marcus Law, LLC). A large percentage of the
firm’s work involves litigating under the Telephone Consumer Protection Act (“TCPA”), 47
U.S.C. § 227.
2)

Marcus & Zelman, LLC consists of two attorneys who focus exclusively on

consumer protection cases for both individuals and on behalf of class actions.
3)

Its founding member, Ari H. Marcus, Esq. is licensed to practice in New Jersey,

New York, and Pennsylvania state courts, along with district courts around the country and in the
Third Circuit Court of Appeals.
4)

Mr. Marcus graduated in 2010 from Brooklyn Law School, cum laude. He currently

is a member of the National Association of Consumer Advocates.
5)

Marcus & Zelman, LLC has successfully argued before the Third Circuit five times

over the last several years on consumer issues related to debt collection and under the TCPA. See,
e.g., Susinno v. Work Out World, Tatis v. Allied Interstate, Laniado v. Certified Collection Bureau
(I and II), and Dinaples v. MRS BPO.
6)

Our firm has been appointed class counsel in many consumer class actions pending

in courts within the Third Circuit and around the country, including, but not limited to: Steve-Anne
Muir v. Early Warning Services, LLC, No. 2:16-cv-00521-SRC-CLW (D.N.J. 2018); Rodriguez v.
Alliance One, No. 2:15-cv-01224-RAJ (W.D. Wash. 2018); Shawnda Tiernan v. G&R Collections,
No. 3:16-cv-2602 (M.D. Tenn. 2017); Jackson v. RMB, Inc., No. 2-14-cv-02205-MF (D.N.J.
2015); Krady v. A-1 Collection Agency, LLC, No. 3:14-cv-7062-TJB (D.N.J. 2016); Willemsen v.
Professional Recovery Services, Inc., No. 1:14-cv-06421 JHR-AMD (D.N.J. 2016); Truglio v.
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CBE Group, No. 3:15-cv-03813 TJB-PGS (D.N.J. 2017); Erickson v. Elliot Bay Adjustment
Company, Inc., No. 2:16-cv-00391-JLR (W.D. Wash. Mar. 29, 2017);; Beneli v. BCA Financial
Services, Inc., No. 3:16-02737-FLW-LHG (D.N.J. 2017); Hartman v. Medicredit, Inc., No. 2:15cv-01596-MPK (W.D. Pa. 2017); Hartman v. Monarch Inc, No. 3:15-cv-1364-CB (W.D. Pa.
2017); O’Brien v. Waldman & Kaplan, P.A., No. 3:15-cv-07429-BRM-LHG (D.N.J. 2017).
7)

In addition to the above, the firm has been appointed as class counsel in several

large TCPA class actions including: Ashkenazi v. Bloomingdales, Inc. No. 3:15-cv-02705-PGSDEA (D.N.J. 2018); Town & Country Jewelers, LLC v. Meadowbrook Insurance Group, Inc. No.
3:15-cv-02519-PGS-LHG (D.N.J. 2017); Willis and Shvarts v. Iheartmedia, Inc., No. 16ch02455
(Circuit Court of Cook County, Illinois); Manopla v. Home Depot USA, Inc. No. 3:15-cv-01120PGS-TJB (D.N.J. 2020), and Sussino v. Work out Wolrd, No. 3:15-cv-05881 (D.N.J. 2019).
8)

The individual class members’ recovery in some of these settlements were

substantial. For example, in Town and Country each class member received around $500.00 and
in Home Depot, each class member will receiving close to $1,000 each.
9)

In addition, I have been invited to speak several times on issues related to consumer

litigation and on TCPA including at:
(a) The American Bar Association’s Consumer Financial Services Panel on “The
Evolution of Standing in Debt Collection: It’s Impact on Litigation and
Compliance Practices,” Sept. 10, 2016;
(b) The New Jersey State Bar Association on “Telephone Consumer Protection Act
– Consumer Relief in Automatic Dialing, Spam Texting, and Junk Fax Cases”
Nov. 6, 2017; and
(c) The 2018 Annual Consumer Financial Services Conference on “Federal and
State Collection Developments” June 1, 2018.
2
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10)

In 2013, Yitzchak Zelman joined this firm as a Partner. Mr. Zelman has zealously

represented consumers on issues related to debt collection harassment, inaccurate credit reporting,
and under the TCPA. Mr. Zelman has represented over 500 consumers since joining Marcus &
Zelman, LLC.
11)

Mr. Zelman is licensed to practice in New York, New Jersey, and Connecticut. He

is admitted to district courts around the country, and is licensed before the Second, Third and Ninth
Circuits.
12)

Mr. Zelman is one of the few attorneys who has successfully argued a TCPA action

through a jury trial. See N.L. v. Credit One Bank, N.A. et al., No. 19-cv-15399 (E.D. Cal. 2019).
Executed on March 24, 2020
By:

/s/ Ari Marcus____________________
Ari Marcus, Esq.
701 Cookman Avenue, Suite 300
Asbury Park, NJ 07712
(732) 695-3282 Telephone
(732) 298-6256 Facsimile
Attorney for Plaintiffs and the
Proposed Settlement Class

3
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN RICHARDSON, et al., individually
and on behalf of all others similarly situated,

CIVIL ACTION NO.: 5:15-cv-06325-WB

Plaintiffs,
v.
VERDE ENERGY USA, INC.,
Defendant.

DECLARATION OF ANDY MORRISON
I, Andy Morrison, hereby declare under penalty of perjury pursuant to 28 U.S.C. § 1746
that the following is true and correct:
1.

I am a Project Manager at the class action notice and settlement administration firm,

Angeion Group, LLC (“Angeion”). I have personal knowledge of the facts set forth herein, and if
called as a witness, could testify competently thereto.
2.

Angeion is not a party to this action and is not related to or affiliated with Plaintiffs,

Plaintiffs’ Counsel, Defendant or Defendant’s Counsel.
3.

Angeion was selected by the Parties to serve as the Settlement Administrator for

the proposed Settlement and, by Order of the Court entered on January 17, 2020 (Dkt. 136), was
appointed to serve in that capacity.1

Capitalized terms not otherwise defined have the meaning set forth in the parties’ Amended
Stipulation and Agreement of Settlement dated as of December 19, 2019 (the “Settlement
Agreement” or “Settlement”) filed previously with the Court. See Dkt. 134-1.
1
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4.

As the Settlement Administrator, Angeion was asked to, among other things, mail

the Notice of Settlement and Claim Form to Settlement Class Members; establish and maintain the
Settlement Website and email address; respond to Settlement Class Member inquiries; receive and
process Claim Forms, requests for exclusion and objections, if any; calculate Authorized
Claimants’ individual recoveries; and perform other duties specified in the Settlement Agreement
and by the directives of the Court, including but not limited to the Court’s Order entered on January
17, 2020 preliminarily approving the Settlement.
CLASS LIST
5.

On January 22, 2020, Angeion received from Defendant an Excel spreadsheet

containing names and addresses of the Settlement Class Members (the “Class List”). The Class
List contained 357,387 records with names and mailing address contact information associated
with certain telephone numbers called by Verde between October 16, 2013 and February 14, 2019.
6.

On February 10, 2020, Angeion caused the Class List to be updated utilizing the

National Change of Address Database (“NCOA”), which provides updated addresses for all
individuals who have moved during the previous four years and filed a change of address with the
United States Postal Service (“USPS”).
7.

On February 13, 2020, Angeion caused the Notice and Claim Form (“Notice”) to

be mailed via United States Postal Service (“USPS”) first-class mail to 357,387 Settlement Class
Members. A true and correct copy of the Notice and Claim Form is attached hereto as Exhibit A.
SETTLEMENT WEBSITE
8.

On February 12, 2020, Angeion established the Settlement Website:

http://www.edpatcpasettlement.com. The Settlement Website contains general information about
the Settlement, including important dates and deadlines pertinent to this matter, as well as copies
of the Notice of Settlement, the Claim Form, Preliminary Approval Order, and Settlement
2
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Agreement. A copy of the Long-Form Class Notice providing detailed information about the
Settlement is attached hereto as Exhibit B. The Settlement Website also includes a “Contact Us”
page where Settlement Class Members may contact Angeion by mail or telephone if they have
additional questions regarding the Settlement or to update their mailing address. As of May 2,
2020, there have been 23,013 Settlement Website visitor sessions, with 48,478 page views.
UNDELIVERBLE MAIL AND FOLLOW-UP EMAIL
9.

During the sixty (60) day period from February 13, 2020 through April 13, 2020,

168 Notices were returned to Angeion by the USPS with a forwarding address. Following receipt
of these returned mailings, Notices were mailed to the forwarding addresses.
10.

During that same period, 55,015 Notices were returned to Angeion by the USPS

without forwarding addresses. Angeion conducted skip traces to locate new addresses for these
returned Notices.
11.

Of the Settlement Class Members whose returned mail Notice was skip-traced, a

new address was obtained for 27,581 of them. The Settlement Class List was updated with the new
addresses and a Notice was re-mailed to the 27,581 Settlement Class Members.
12.

Of the 27,581 Notices that were re-mailed either due to the receipt of a forwarding

address from the USPS or where an updated address was located via skip trace, 6,422 Notices were
returned by the USPS as undeliverable a second time.
13.

Accordingly, given the USPS return of only 6,422 of the Notices re-mailed to

updated addresses, and the 27,434 Notices that were skip-traced, but no updated address was
located as a result of the search, the Notice is deemed to have reached approximately 90.53% of
the Settlement Class.
14.

On March 30, 2020, Angeion sent a reminder email notification to 231,456

Settlement Class Members who had not filed a claim as of that date and for whom email addresses
3
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were provided an email contact by Defendant. A copy of the email reminder text approved by the
Parties is attached hereto as Exhibit C.
TOLL-FREE HOTLINE
15.

On February 12, 2020, Angeion established the following toll-free hotline devoted

to this Settlement: 1-844-940-1884. This telephone hotline utilizes an interactive voice response
(“IVR”) system to provide Settlement Class Members with responses to frequently asked questions
and inform them of important dates and deadlines pertaining to the Settlement. The toll-free hotline
is accessible 24 hours a day, 7 days a week. As of May 2, 2020, the toll-free hotline has handled
497 calls representing 2,297 minutes of use.
CLAIM FORM SUBMISSIONS
16.

The deadline for Settlement Class Members to submit a completed Claim Form in

this Settlement was April 13, 2020. As of May 2, 2020, Angeion has received 19,011 Claim Forms.
The Claim Forms received to date represent approximately 5.3% of the total Settlement Class of
357,387.
17.

Angeion has reviewed all Claim Forms received and determined so far that claims

from approximately 18,587 Settlement Class Members are valid and eligible for payment,
representing approximately 5.2% of the total Settlement Class of 357,387. The remaining Claim
Forms were received after the Claim Form deadline, or lack a signature, or were filed by a person
who is not a Settlement Class Member. Angeion is in the process of attempting to follow up with
Settlement Class Members whose Claim Forms lack a signature.
18.

Angeion will continue to report Claim submission information to the Parties.
REQUESTS FOR EXCLUSION AND OBJECTIONS

19.

The deadline for Settlement Class Members to request exclusion from the

Settlement was April 13, 2020. Angeion received 26 requests for exclusion. A true and correct
4
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list of the Settlement Class Members who submitted a request for exclusion is attached hereto as
Exhibit D.
20.

The deadline for Settlement Class Members to object to the Settlement was also

April 13, 2020. Angeion has received zero (0) objections to the Settlement.
ANTICIPATED PAYOUT TO AUTHORIZED CLAIMANTS
21.

If the settlement is approved, and the Court awards requested attorneys’ fees of

$1,000,000, requested litigation expenses of $100,000, service awards totaling $25,000, and
capped administration costs of $300,000, the Net Settlement Fund with respect to the original $3
million non-reversionary settlement amount would be $1,575,000. Assuming 18,587 claims are
approved for payment, each Authorized Claimant’s payment from the Net Settlement Fund would
be $84.73. Angeion currently estimates that additional funds totaling approximately $283,700 will
be needed from the $2 million Supplemental Fund to ensure that each Authorized Claimant
receives a Calculated Payment of $100. If additional claims are approved for payment, additional
funding from the Supplemental Fund will be needed to ensure that each Authorized Claimant
receives a Calculated Payment of $100 as envisioned by the Settlement Agreement.
22.

Angeion’s anticipated total administration costs to completion, including a

distribution of the Settlement funds to 18,587 Authorized Claimants, total $339,198.43. In accord
with the Court’s Preliminary Approval Order, however, Angeion agreed to cap its administration
costs at $300,000.
Dated: May 6, 2020.
_______________________
Andy Morrison

5
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EXHIBIT A
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VERDE SETTLEMENT
1650 Arch St., Ste. 2210
Philadelphia, PA 19103

PRESORTED
FIRST CLASS MAIL
US POSTAGE PAID

NOTICE OF CLASS ACTION SETTLEMENT

MAG

Richardson, et al. v. Verde Energy USA, Inc.
No. 5:15-cv-06325-WB (E.D. Pa.) and
Schley v. Verde Energy USA, Inc.
No. 2:17-cv-00887-WB (E.D. Pa.)

Electronic Service
Requested

BARCODE
NUMERIC EQUIVALENT

If you received a telephone call made by
or on behalf of Verde Energy USA, Inc.
(“VERDE”) on your cellular or landline
telephone using a pre-recorded or
artificial voice message during the
period from October 16, 2013 to
February 14, 2019, then you are
entitled to participate in the Settlement
and receive a monetary payment.

Postal Service: Please Do Not Mark Barcode

Notice ID: ‹‹Notice ID››
Confirmation Code: ‹‹Confirmation Code››
‹‹First Name›› ‹‹Last Name››
‹‹Address1››
‹‹Address2››
‹‹City››, ‹‹St›› ‹‹Zip››
‹‹Country››

A U.S. Federal Court authorized this Notice.
This is not a solicitation from a lawyer. Your
legal rights will be affected whether you act
or not. Please read this Notice carefully and
visit www.Edpatcpasettlement.com

BLIND PERF DOES NOT PRINT

CLAIM FORM -- Richardson, et al. v. Verde Energy USA, Inc.
No. 15-cv-06325-WB, United States District Court for the Eastern District of Pennsylvania
«Class Member Name»
«Class Member Address»
Claim Number: «Claim Number»

Name/Address Changes (if any):
Name:
Address:

BARCODE
NUMERIC EQUIVALENT

You are a Settlement Class Member if you received a telephone call made by or on behalf of Verde Energy USA, Inc.
(“VERDE”) on your cellular or landline telephone using a pre-recorded or artificial voice message during the period
from October 16, 2013 to February 14, 2019. If you are a Settlement Class Member, you are entitled to participate in the
Settlement and receive a monetary payment.
To obtain a payment, you must timely sign and return this Claim Form attesting that you are a Settlement Class Member.
Claim Forms may be submitted: (1) online through the Settlement Website www.Edpatcpasettlement.com; (2) by U.S. mail
by sending this Claim Form to VERDE Settlement, 1650 Arch Street, Suite 2210, Philadelphia, PA 19103; (3) by email to
info@Edpatcpasettlement.com (by submitting this Claim Form as an attachment); or (4) by fax addressed to Verde Settlement
Administrator at 215-501-5959. You must submit your Claim Form to the Settlement Administrator, Angeion Group, LLC, by
no later than April 13, 2020. If mailed, the submission must be postmarked by no later than April 13, 2020.
By submitting this Claim Form, I verify under penalty of perjury that I am a Settlement Class Member.
By:

Date:
Signature of Claimant

Phone No.: (

)

-

Email:

MAG — Angeion — Title: Verde Energy Double Postcard — 3-12-20 — Proof #5
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What Is The Case About? This class action lawsuit alleges that VERDE violated the Telephone Consumer Protection Act, 47 U.S.C.
§ 227, et seq., by calling individuals’ cellular and landline telephones without proper consent using a pre-recorded or artificial voice
message during the period from October 16, 2013 to February 14, 2019 (the “Settlement Class”). VERDE denies the allegations. Under
the proposed settlement that has been preliminarily approved by the Court, VERDE will pay a non-reversionary amount of $3,000,000
(the “Settlement Amount”), and, as needed pursuant to the terms of the settlement, additional funds up to the Maximum Settlement
Amount of $5,000,000, in order to resolve the alleged claims. A complete copy of the Settlement Agreement and a longer form of this
Notice is available at the Settlement Website, www.Edpatcpasettlement.com.
Why Am I Receiving This Notice: The Court ordered that this Notice be sent to all Settlement Class Members to advise them of the
terms of the Settlement Agreement and their right to be heard at a Final Approval Hearing to be held before the United States District
Court for the Eastern District of Pennsylvania at the U.S. Courthouse, 601 Market Street, Philadelphia, PA 19106 on May 27, 2020 at
2:00 p.m., regarding the fairness, reasonableness, and adequacy of the Settlement and the application for attorneys’ fees and expenses to
Class Counsel, and related matters. The time, date, and place of the Final Approval Hearing may be changed by the Court without notice
but will be posted on the Settlement Website above.
How Do I Get A Settlement Payment? In order to receive a cash settlement payment, you must submit a valid and timely Claim
Form to the Settlement Administrator, Angeion Group, LLC. A Claim Form is enclosed with this Notice and is also available online at
www.Edpatcpasettlement.com. Claim Forms may be submitted: (1) online at www.Edpatcpasettlement.com; (2) by U.S. mail by sending
the Claim Form to VERDE Settlement, 1650 Arch Street, Suite 2210, Philadelphia, PA 19103; (3) by email to info@Edpatcpasettlement.
com (by submitting the Claim Form as an attachment); or (4) by fax to the Settlement Administrator at 215-501-5959. You must submit
your Claim Form to the Settlement Administrator by April 13, 2020. If mailed, the submission must be postmarked by no later than
April 13, 2020.
Do I Have A Lawyer? Plaintiffs and the Settlement Class are represented by Berger Montague PC, Hughes Ellzey, LLP, Bursor &
Fisher, P.A., and Marcus & Zelman, LLC who have been appointed by the Court as Class Counsel. You will not be charged personally for
these lawyers. You may hire an attorney at your own expense to represent you and speak on your behalf at the Final Approval Hearing.
Class Counsel will ask the Court at the Final Approval Hearing for approval for the following items to be paid out of the Settlement
Amount: (a) attorneys’ fees of $1,000,000; reimbursement of litigation expenses up to $100,000; service awards of $5,000 to each of the
five named plaintiffs; and notice and administration costs of up to $300,000.
How Do I Exclude Myself From The Settlement Or Object? Each Settlement Class Member will be bound by the Court’s determinations
and judgments, including concerning the Settlement, unless he/she opts out by mailing a request for exclusion from the Settlement, by
first-class mail addressed to: VERDE Settlement, Attn.: Exclusions, 1650 Arch St., Suite 2210, Philadelphia, PA 19103, which is received
or postmarked by April 13, 2020. Any Settlement Class Member who does not request exclusion may submit a written objection to the
Settlement and may appear at the Final Approval Hearing if they wish to show good cause why the Settlement should not be approved
as fair, reasonable, and adequate. The deadline to submit a written objection is April 13, 2020. Please visit the Settlment Website at
www.Edpatcpasettlement.com for complete instructions on how to opt out or object should you wish to do so.
BLIND PERF DOES NOT PRINT

POSTAGE REQUIRED.
US POSTAL SERVICE
WILL NOT DELIVER
WITHOUT POSTAGE

VERDE SETTLEMENT
1650 ARCH ST., STE 2210
PHILADELPHIA, PA 19103
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN RICHARDSON, et al., individually
and on behalf of all others similarly situated,
Plaintiffs,
v.
VERDE ENERGY USA, INC.,
Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)

No. 15-cv-06325-WB

NOTICE OF CLASS ACTION SETTLEMENT
A United States Federal Court authorized this Notice. This is not a solicitation from a lawyer.
Your legal rights will be affected whether or not you act. Please read this Notice carefully.
Your rights may be affected by the proposed settlement (“Settlement”) of the abovecaptioned class action lawsuit, and Schley v. Verde Energy USA, Inc., No. 2:17-cv-00887WB (E.P. Pa.) (collectively, the “Action”), if you received a call made by or on behalf of
Verde Energy USA, Inc. (“VERDE”) on your cellular or landline telephone where the call
was made using a pre-recorded or artificial voice messages during the period from October
16, 2013 to February 14, 2019 (the “Settlement Class”).
If you are covered by the above description of the Settlement Class, you are a Settlement
Class Member and you are entitled to a monetary payment if you submit a Claim Form. If
you received this Notice, you are probably a Settlement Class Member. The amount of the
actual payment that you may receive depends on the number of valid Claim Forms received.
What are My Options? As a Settlement Class Member, you have the following options:
YOUR LEGAL RIGHTS AND OPTIONS IN THE SETTLEMENT:
DO NOTHING.

Get no payment. Remain a Settlement Class Member. Give up
certain rights.

QUESTIONS? Call (844) 940-1884 TOLL FREE, OR VISIT
www.Edpatcpasettlement.com - DO NOT CALL THE COURT
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YOUR LEGAL RIGHTS AND OPTIONS IN THE SETTLEMENT:
SUBMIT A CLAIM FORM ONLINE
AT THE SETTLEMENT WEBSITE,
BY EMAIL, BY FAX, OR BY MAIL
POSTMARKED BY APRIL 13, 2020.

If you wish to obtain a cash payment as a Settlement Class
Member, you must timely fill out and return a Claim Form (“Claim
Form”) which is included with this Notice and also available online
at www.Edpatcpasettlement.com. Claim Forms must be
completed, signed and submitted to the Settlement Administrator
online, by email, or by fax no later than APRIL 13, 2020, or by
mail if postmarked no later than APRIL 13, 2020.

EXCLUDE YOURSELF FROM THE
SETTLEMENT CLASS (OPT OUT)
BY SUBMITTING A WRITTEN
REQUEST FOR EXCLUSION SO
THAT IT IS POSTMARKED NO
LATER THAN APRIL 13, 2020.

If you exclude yourself from the Settlement, you will receive no
payment pursuant to this Settlement. This is the only option that
allows you to ever potentially be part of any other lawsuit or other
legal proceeding against VERDE concerning the claims asserted in
this Action.

OBJECT TO THE SETTLEMENT SO
THAT
THE
OBJECTION
IS
RECEIVED NO LATER THAN APRIL
13, 2020

You may write to the Court about why you do not like the
Settlement. You can do this only if you do not exclude yourself
from the Settlement.

What Is the Case About? This class action lawsuit claims that VERDE violated a law called the Telephone Consumer
Protection Act, 47 U.S.C. § 227, et seq. (“TCPA”), by calling cellular and landline phones without proper consent
using a pre-recorded or artificial voice messages during the period from October 16, 2013 to February 14, 2019.
VERDE denies that it violated the law or did anything wrong and has asserted many defenses, including that VERDE
obtained the requisite consents prior to making calls to the Settlement Class Members, among other things. VERDE
does not admit any wrongdoing. Under the proposed Settlement, which must be approved by the Court, VERDE will
pay a non-reversionary amount of Three Million Dollars ($3,000,000) (the “Settlement Amount”) and, as needed
pursuant to the terms of the Agreement, additional funds up to the Maximum Settlement Amount of Five Million
Dollars. Note that capitalized terms used in this Notice not otherwise defined have the meanings ascribed to them in
the Parties’ Settlement Agreement dated December 19, 2019 (the “Agreement”). A copy of the Agreement, this Notice,
the Claim Form, and other relevant documents related to this Action may be accessed online at the Settlement Website,
www.Edpatcpasettlement.com.
Why am I receiving this Notice: The Court overseeing this lawsuit has ordered that notice of the Settlement be sent
to all Settlement Class Members as defined above, to advise them of (a) the terms of the proposed Settlement, (b) their
rights concerning the Settlement, and (c) their rights in connection with a final approval hearing to be held before the
United States District Court for the Eastern District of Pennsylvania (the “Court”), at the U.S. Courthouse, 601 Market
Street, Philadelphia, PA 19106 on May 27, 2020 at 2:00 p.m. to consider the fairness, reasonableness, and adequacy
of the Settlement and the application for attorneys’ fees and reimbursement of litigation expenses to Class Counsel,
and related matters (the “Final Approval Hearing”). The time and date of the Final Approval Hearing may be changed
by the Court without further notice to the Settlement Class but will be posted on the Settlement Website. This Notice
also describes the steps to be taken by those who wish to be excluded from the Settlement Class and, for those who
-2QUESTIONS? Call (844) 940-1884 TOLL FREE, OR VISIT
www.Edpatcpasettlement.com - DO NOT CALL THE COURT
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remain in the Settlement Class, the steps necessary to obtain his/her share of the distribution of the Net Settlement
Fund in the event that the Settlement is approved by the Court. Current and former affiliates and employees of VERDE,
and their legal representatives, heirs, successors and assigns, may not participate in this Settlement or receive a
payment.
Can I get money from the Settlement? Yes, if you are a Settlement Class Member and submit a valid and timely
Claim Form, you will be an Authorized Claimant and entitled to a portion of the Settlement. The total amount available
to make the various payments set forth in the Agreement is up to $5,000,000 (i.e., the Maximum Settlement Amount).
How much each Authorized Claimant receives will depend on how many Settlement Class Members submit valid and
timely Claim Forms, and the amount remaining after deducting Court-approved attorneys’ fees and costs,
administration costs, and service awards.
What Do I Give Up by Participating in the Settlement? Each Settlement Class Member who does not file a valid
and timely request to be excluded from the Settlement Class, regardless of whether they file a Claim Form, will be
deemed to have forever released and discharged the Released Parties from the Released Claims, including any and all
claims, liens, demands, actions, causes of action, obligations, damages, liabilities and/or costs, including attorneys’
fees, of any nature whatsoever that arose during the time period from October 16, 2013 through January 17, 2020,
whether legal or equitable or otherwise, that actually were, or could have been, asserted against the Released Parties
in the Action based upon the facts alleged in the Action that arise from any violation of any provision of the TCPA
(Telephone Consumer Protection Act) or any similar state statute, and any claim arising directly or indirectly out of,
or in any way relating to, the claims that actually were, or could have been, asserted in the Action. The term Released
Parties means VERDE and all of its past and present parents, subsidiaries, divisions, affiliates and persons and entities
directly or indirectly under their control in the past or in the present; its assignors, predecessors, successors and assigns;
and the past or present partners, members, directors, officers, managers, employees, stockholders, agents, licensees,
agencies, attorneys, insurers, accountants, representatives, heirs and estates of any and all of the foregoing.
How do I make a Settlement claim? A Claim Form was sent to Settlement Class Members and is also available
online through the Settlement Website at www.Edpatcpasettlement.com. You must submit your claim by completing
and signing a Claim Form and submitting it to the Settlement Administrator (Angeion Group, LLC), in one of the
following ways:
(1) by submitting your Claim Form online through the Settlement Website
www.Edpatcpasettlement.com; (2) by mail to: VERDE Settlement, 1650 Arch Street, Suite 2210, Philadelphia, PA
19103; (3) by email to info@Edpatcpasettlement.com (by submitting this Claim Form as an attachment); or (4) by fax
to the Settlement Administrator at (215)-501-5959. You must submit a Claim Form to the Settlement Administrator
by no later than April 13, 2020. If mailed, the submission must be postmarked by no later than April 13, 2020.
Do I have a lawyer? Plaintiffs and the Settlement Class are represented by the law firms of Berger Montague PC,
Hughes Ellzey, LLP, Bursor & Fisher, P.A., and Marcus & Zelman, LLC who have been appointed by the Court as
Class Counsel. You will not be charged personally for these lawyers. You may, however, hire an attorney at your own
expense to represent you and speak on your behalf at the Final Approval Hearing.
What costs are to be deducted from the Settlement? Plaintiffs’ Counsel will ask the Court for an award of attorneys’
fees of$1,000,000; reimbursement of Litigation Expenses of up to $100,000; and a Service Award up to $5,000 payable
to each of the five named Plaintiffs for their service in representing the Settlement Class in this Action. Notice and
administration costs of up to $300,000 will also be paid out of the Settlement Amount.
How do I exclude myself from the Settlement? Each Settlement Class Member will be bound by the Court’s
determinations and judgments, including concerning the Settlement, unless such person mails a request for exclusion

-3QUESTIONS? Call (844) 940-1884 TOLL FREE, OR VISIT
www.Edpatcpasettlement.com - DO NOT CALL THE COURT
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from the Settlement, by first-class mail addressed to: VERDE Settlement, Attn.: Exclusions, 1650 Arch Street, Suite
2210, Philadelphia, PA 19103. The exclusion request must be received or postmarked by no later than April 13, 2020.
Each request for exclusion must clearly indicate the name, address and telephone number of the person seeking
exclusion; that the sender requests to be excluded from the Settlement Class in the Action; and must be signed
personally by the Settlement Class Member seeking exclusion, even if they are represented by counsel. Requests for
exclusion must be submitted individually, and cannot be made collectively. Any request for exclusion shall not be
effective unless it provides the required information and is made within the time stated above. If you exclude yourself
from the Settlement Class, you will not be able to participate in the Settlement and you will receive no payment.
How can I object to the Settlement? Any Settlement Class Member who does not request exclusion may submit a
written objection to the Settlement and may appear at the Final Approval Hearing if they wish to show good cause
why the Settlement Agreement should not be approved as fair, reasonable, and adequate, provided that they must first
have delivered by hand or served by U.S. first class mail to Berger Montague PC, Attn.: Shanon J. Carson, Lane L.
Vines, 1818 Market Street, Suite 3600, Philadelphia, PA 19103; and Eckert, Seamans, Cherin & Mellott, LLC,
Attn.: Kevin P. Allen, Joel L. Lennen, Louis A. DePaul, 600 Grant Street, 44th Floor, Pittsburgh, PA 15219,
written objections that specifically state with specificity the grounds for any objection, such that they are received or
postmarked by April 13, 2020. All written objections must include: (a) the case caption and the full name, address
and telephone number of the objecting Settlement Class Member; (b) a written statement of all grounds for the
objection accompanied by any legal support for the objection; (c) copies of any papers, briefs, exhibits, or other
documents upon which the objection is based; (d) a list of all persons who will appear at the Final Approval Hearing
in support of the objection; (e) a statement of whether the objector intends to appear at the Final Approval Hearing;
and (f) the objector’s signature, even if represented by counsel. Any Settlement Class Member who does not timely
make his or her objection in the manner provided herein shall be deemed to have waived such objection and shall be
foreclosed from making any objection to any aspect of the Agreement.
What if I have a question about the Settlement? You can get more information about the Settlement by visiting the
Settlement Website at www.Edpatcpasettlement.com. You can also contact the Settlement Administrator, toll free at
(844) 940-1884 or by email at info@Edpatcpasettlement.com.

Please Do Not Contact The Court

-4QUESTIONS? Call (844) 940-1884 TOLL FREE, OR VISIT
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From: Richardson, et al. v. Verde Energy USA, Inc. Settlement Administrator
Subject Line: Richardson, et al. v. Verde Energy USA, Inc., Settlement Claims Filing Deadline
is April 13, 2020

Richardson, et al. v. Verde Energy USA, Inc.
No. 15-cv-06325-WB, United States District Court for the Eastern District of
Pennsylvania
E-MAIL NOTICE: You are a Settlement Class Member if you received a telephone call made
by or on behalf of Verde Energy USA, Inc. on your cellular or landline telephone using a
pre-recorded or artificial voice message during the period from October 16, 2013 to
February 14, 2019. If you are a Settlement Class Member, you are entitled to participate in
the Settlement and receive a monetary payment.
To obtain a payment, you must timely sign and return a Claim Form attesting that you are a
Settlement Class Member. The Claim Form was mailed to you previously. A Claim Form is
also available online at www.Edpatcpasettlement.com.
Claim Forms may be submitted:
(1) online through the Settlement Website www.Edpatcpasettlement.com using your Notice ID:
<<NoticeId>> and Confirmation Code: <<ConfirmationCode>>;
(2) by U.S. mail by sending the Claim Form to VERDE Settlement, 1650 Arch Street, Suite 2210,
Philadelphia, PA 19103;
(3) by email to info@Edpatcpasettlement.com (by submitting this Claim Form as an attachment);
or
(4) by fax addressed to Verde Settlement Administrator at (215) 501-5959.
You must submit your Claim Form to the Settlement Administrator, Angeion Group, LLC, by no
later than April 13, 2020. If mailed, the submission must be postmarked by no later than April
13, 2020.
If you already submitted your Claim Form, you don’t need to take any further action.
You can get more information about the Settlement by visiting the Settlement Website at
www.Edpatcpasettlement.com. You can also contact the Settlement Administrator, toll free at
(844) 940-1884 or by email at info@Edpatcpasettlement.com.
Date:
Email:
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EXCLUSION REQUESTS
NUMBER
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

SIGNATURE
CAROL WEBB
ROBERT REED
DEJA JONES
RICHARD AVILES
CEYHUN KARBEYAZ
ROBERT ARLEO
MICHAEL MILLER
BRIDGET RIVERS
MARY HERBERT
KARA BLAYLOCK
PHILLIP MILLER
RACHEL FORSTHOEFEL
ANNETTE BAXTER
BRIAN EGENDORF
JUSTINA CARPINELLI
TIMOTHY MCFALLS
TED HENLINE
TRISTAN PHILLIPS
SUSAN ECKMAN
MELISSA COOPER
JEAN EVERSON
JOYCE JOINER
PAULLET PACENZA
QUANTEL ALEXANDER
ROBIN CASSIDY
ALEXANDER BRAURMAN
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EXHIBIT 6
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN RICHARDSON, et al., individually
and on behalf of all others similarly situated,
Plaintiffs,

No.: 5:15-cv-06325-WB

v.
VERDE ENERGY USA, INC.,
Defendant.

CERTIFICATE OF COMPLIANCE WITH CLASS ACTION FAIRNESS ACT
Defendant, Verde Energy USA, Inc. (“Verde”) submits this Certificate of Compliance
regarding its compliance with the applicable provisions of the Class Action Fairness Act of 2005,
28 U.S.C. § 1715 (“CAFA”).
1.

On August 22, 2019, Verde’s counsel sent, via USPS Priority Mail, the appropriate

federal and state officials Notice of Class Action Settlement that included all of the information
and materials required by 28 U.S.C. § 1715.
2.

On December 27, 2019, Verde’s counsel sent, via USPS Priority Mail, the

appropriate federal and state officials Amended Notice of Class Action Settlement that included
all of the information and materials required by 28 U.S.C. § 1715.
3.

The undersigned counsel submits that the statements set forth in this Certificate are

true and correct, to the best of the best of the undersigned’s knowledge, information, and belief.
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Dated: March 27, 2020

Respectfully submitted,
/s/ Louis A. DePaul
Kevin P. Allen
Pa. I.D. No. 76426
kpallen@eckertseamans.com
Joel L. Lennen
Pa. I.D. No. 44615
jlennen@eckertseamans.com
Louis A. DePaul
Pa. I.D. No. 93823
ldepaul@eckertseamans.com
ECKERT SEAMANS CHERIN & MELLOTT, LLC
600 Grant Street, 44th Floor
Pittsburgh, PA 15219
P: (412) 566-6600
Attorneys for Defendant,
Verde Energy USA, Inc.

-2-
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CERTIFICATE OF SERVICE
I certify that on this 27th day of March, 2020, I caused to be served a true and correct copy
of the foregoing Certificate of Compliance with Class Action Fairness Act via email to:
Shanon J. Carson, Esq.
Lane L. Vines, Esq.
BERGER MONTAGUE PC
1818 Market Street, Suite 3600
Philadelphia, PA 19103
scarson@bm.net
lvines@bm.net
W. Craft Hughes, Esq.
Jarrett L. Ellzey, Esq.
HUGHES ELLZEY, LLP
2700 Post Oak Boulevard, Suite 1120
Galleria Tower 1
Houston, TX 77056
craft@hughesellzey.com
jarrett@hughesellzey.com

Scott A. Bursor, Esq.
Joseph I. Marchese, Esq.
Joshua D. Arisohn, Esq.
Philip L. Fraietta, Esq.
BURSOR & FISHER, P.A.
888 Seventh Avenue
New York, NY 10019
scott@bursor.com
jmarchese@bursor.com
jarisohn@bursor.com
pfraietta@bursor.com
Ari H. Marcus, Esq.
MARCUS & ZELMAN, LLC
1500 Allaire Avenue, Suite 101
Ocean, NJ 07712
ari@marcuszelman.com

Attorneys for Plaintiffs and the Proposed Class

_/s/ Louis A. DePaul_______________
Louis A. DePaul
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN RICHARDSON, et al., individually
and on behalf of all others similarly situated,

CIVIL ACTION NO.: 5:15-cv-06325-WB

Plaintiffs,
v.
VERDE ENERGY USA, INC.,
Defendant.

DECLARATION OF BRIAN RICHARDSON
I, Brian Richardson, hereby declare under penalty of perjury pursuant to 28 U.S.C. § 1746
that the following is true and correct to the best of my knowledge and belief.
1)

I am over eighteen (18) years of age and am competent to make this Declaration

and testify to the matters stated herein.
2)

I serve as a named plaintiff in the above-captioned litigation, and by Order of the

Court entered on January 17, 2020 (Dkt. 136) also serve as a Class Representative.
3)

I submit this Declaration in support of: a) Plaintiffs’ Motion for Final Approval of

Class Action Settlement; and b) Plaintiffs’ Counsel’s Motion for an Award of Attorney’s Fees and
Expenses and Service Award for Plaintiffs.
4)

Throughout the course of this litigation, I have maintained a close and continuing

relationship with counsel in this litigation, including Berger Montague PC, Hughes Ellzey, L.L.P.,
Bursor & Fisher, P.A., and Marcus & Zelman, LLC (collectively, “Plaintiffs’ Counsel”), by
directly participating in each phase of this litigation and overseeing the prosecution of this action,
including assisting counsel in the preparation of pleadings, motions and other papers. I also
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provided copies of my relevant documents, provided substantive responses for written discovery
and sat for a full-day deposition, among other things. During this litigation, I received case status
updates and consulted regarding the strategy and discovery of this litigation. I also consulted with
counsel in connection with the mediation sessions that lead to the proposed settlement that is now
before the Court for final approval.
5)

I approved and authorized the proposed settlement set forth in the parties’ Amended

Stipulation and Agreement of Settlement, dated December 19, 2019 (the “Settlement”). I support
the terms of the Settlement and request that the Court grant final approval to the Settlement. I
believe that the Settlement is in the best interests of the Class, in that it will provide a certain and
significant recovery, which is abundantly fair, reasonable and adequate in the circumstances.
6)

I also support Plaintiffs’ Counsel’s request for attorneys’ fees and reimbursement

of costs and expenses. I have first-hand knowledge of counsel’s representation throughout this
litigation, and am familiar with the legal, factual and logistical obstacles that they have
encountered, and successfully addressed. I believe that counsel’s fee and reimbursement requests
are fair and reasonable, and are warranted by the circumstances of this litigation.
7)

In connection with the approval of this Settlement, I have authorized Plaintiffs’

Counsel to request a $5,000 service award for me and the other four named plaintiffs in this
litigation, in connection with our representation of the class in this action.
I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct to the best of my knowledge and belief.
Executed on March ____, 2020, at Scranton, PA.
_______________________
Brian Richardson
2
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN RICHARDSON, et al., individually
and on behalf of all others similarly situated,

CIVIL ACTION NO.: 5:15-cv-06325-WB

Plaintiffs,
v.
VERDE ENERGY USA, INC.,
Defendant.

DECLARATION OF MICHELLE HUNT
I, Michelle Hunt, hereby declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that
the following is true and correct to the best of my knowledge and belief.
1)

I am over eighteen (18) years of age and am competent to make this Declaration

and testify to the matters stated herein.
2)

I serve as a named plaintiff in the above-captioned litigation, and by Order of the

Court entered on January 17, 2020 (Dkt. 136) also serve as a Class Representative.
3)

I submit this Declaration in support of: a) Plaintiffs’ Motion for Final Approval of

Class Action Settlement; and b) Plaintiffs’ Counsel’s Motion for an Award of Attorney’s Fees and
Expenses and Service Award for Plaintiffs.
4)

Throughout the course of this litigation, I have maintained a close and continuing

relationship with counsel in this litigation, including Berger Montague PC, Hughes Ellzey, L.L.P.,
Bursor & Fisher, P.A., and Marcus & Zelman, LLC (collectively, “Plaintiffs’ Counsel”), by
directly participating in each phase of this litigation and overseeing the prosecution of this action,
including assisting counsel in the preparation of pleadings, motions and other papers. I also
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provided copies of my relevant documents, provided substantive responses for written discovery
and sat for a full-day deposition, among other things. During this litigation, I received case status
updates and consulted regarding the strategy and discovery of this litigation. I also consulted with
counsel in connection with the mediation sessions that lead to the proposed settlement that is now
before the Court for final approval.
5)

I approved and authorized the proposed settlement set forth in the parties’ Amended

Stipulation and Agreement of Settlement, dated December 19, 2019 (the “Settlement”). I support
the terms of the Settlement and request that the Court grant final approval to the Settlement. I
believe that the Settlement is in the best interests of the Class, in that it will provide a certain and
significant recovery, which is abundantly fair, reasonable and adequate in the circumstances.
6)

I also support Plaintiffs’ Counsel’s request for attorneys’ fees and reimbursement

of costs and expenses. I have first-hand knowledge of counsel’s representation throughout this
litigation, and am familiar with the legal, factual and logistical obstacles that they have
encountered, and successfully addressed. I believe that counsel’s fee and reimbursement requests
are fair and reasonable, and are warranted by the circumstances of this litigation.
7)

In connection with the approval of this Settlement, I have authorized Plaintiffs’

Counsel to request a $5,000 service award for me and the other four named plaintiffs in this
litigation, in connection with our representation of the class in this action.
I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct to the best of my knowledge and belief.
Executed on March ____, 2020, at Madison, IL.
_______________________
Michelle Hunt
2
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN RICHARDSON, et al., individually
and on behalf of all others similarly situated,

CIVIL ACTION NO.: 5:15-cv-06325-WB

Plaintiffs,
v.
VERDE ENERGY USA, INC.,
Defendant.

DECLARATION OF JACQUELINE BOWSER
I, Jacqueline Bowser, hereby declare under penalty of perjury pursuant to 28 U.S.C. § 1746
that the following is true and correct to the best of my knowledge and belief.
1)

I am over eighteen (18) years of age and am competent to make this Declaration

and testify to the matters stated herein.
2)

I serve as a named plaintiff in the above-captioned litigation, and by Order of the

Court entered on January 17, 2020 (Dkt. 136) also serve as a Class Representative.
3)

I submit this Declaration in support of: a) Plaintiffs’ Motion for Final Approval of

Class Action Settlement; and b) Plaintiffs’ Counsel’s Motion for an Award of Attorney’s Fees and
Expenses and Service Award for Plaintiffs.
4)

Throughout the course of this litigation, I have maintained a close and continuing

relationship with counsel in this litigation, including Berger Montague PC, Hughes Ellzey, L.L.P.,
Bursor & Fisher, P.A., and Marcus & Zelman, LLC (collectively, “Plaintiffs’ Counsel”), by
directly participating in each phase of this litigation and overseeing the prosecution of this action,
including assisting counsel in the preparation of pleadings, motions and other papers. I also
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provided copies of my relevant documents, provided substantive responses for written discovery
and sat for a full-day deposition, among other things. During this litigation, I received case status
updates and consulted regarding the strategy and discovery of this litigation. I also consulted with
counsel in connection with the mediation sessions that lead to the proposed settlement that is now
before the Court for final approval.
5)

I approved and authorized the proposed settlement set forth in the parties’ Amended

Stipulation and Agreement of Settlement, dated December 19, 2019 (the “Settlement”). I support
the terms of the Settlement and request that the Court grant final approval to the Settlement. I
believe that the Settlement is in the best interests of the Class, in that it will provide a certain and
significant recovery, which is abundantly fair, reasonable and adequate in the circumstances.
6)

I also support Plaintiffs’ Counsel’s request for attorneys’ fees and reimbursement

of costs and expenses. I have first-hand knowledge of counsel’s representation throughout this
litigation, and am familiar with the legal, factual and logistical obstacles that they have
encountered, and successfully addressed. I believe that counsel’s fee and reimbursement requests
are fair and reasonable, and are warranted by the circumstances of this litigation.
7)

In connection with the approval of this Settlement, I have authorized Plaintiffs’

Counsel to request a $5,000 service award for me and the other four named plaintiffs in this
litigation, in connection with our representation of the class in this action.
I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct to the best of my knowledge and belief.
Executed on March ____, 2020, at White Plains, NY.
_______________________
Jacqueline Bowser
2
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN RICHARDSON, et al., individually
and on behalf of all others similarly situated,

CIVIL ACTION NO.: 5:15-cv-06325-WB

Plaintiffs,
v.
VERDE ENERGY USA, INC.,
Defendant.

DECLARATION OF KRIS VILLIGER
I, Kris Villiger, hereby declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that
the following is true and correct to the best of my knowledge and belief.
1)

I am over eighteen (18) years of age and am competent to make this Declaration

and testify to the matters stated herein.
2)

I serve as a named plaintiff in the above-captioned litigation, and by Order of the

Court entered on January 17, 2020 (Dkt. 136) also serve as a Class Representative.
3)

I submit this Declaration in support of: a) Plaintiffs’ Motion for Final Approval of

Class Action Settlement; and b) Plaintiffs’ Counsel’s Motion for an Award of Attorney’s Fees and
Expenses and Service Award for Plaintiffs.
4)

Throughout the course of this litigation, I have maintained a close and continuing

relationship with counsel in this litigation, including Berger Montague PC, Hughes Ellzey, L.L.P.,
Bursor & Fisher, P.A., and Marcus & Zelman, LLC (collectively, “Plaintiffs’ Counsel”), by
directly participating in each phase of this litigation and overseeing the prosecution of this action,
including assisting counsel in the preparation of pleadings, motions and other papers. I also
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provided copies of my relevant documents, provided substantive responses for written discovery
and sat for a full-day deposition, among other things. During this litigation, I received case status
updates and consulted regarding the strategy and discovery of this litigation. I also consulted with
counsel in connection with the mediation sessions that lead to the proposed settlement that is now
before the Court for final approval.
5)

I approved and authorized the proposed settlement set forth in the parties’ Amended

Stipulation and Agreement of Settlement, dated December 19, 2019 (the “Settlement”). I support
the terms of the Settlement and request that the Court grant final approval to the Settlement. I
believe that the Settlement is in the best interests of the Class, in that it will provide a certain and
significant recovery, which is abundantly fair, reasonable and adequate in the circumstances.
6)

I also support Plaintiffs’ Counsel’s request for attorneys’ fees and reimbursement

of costs and expenses. I have first-hand knowledge of counsel’s representation throughout this
litigation, and am familiar with the legal, factual and logistical obstacles that they have
encountered, and successfully addressed. I believe that counsel’s fee and reimbursement requests
are fair and reasonable, and are warranted by the circumstances of this litigation.
7)

In connection with the approval of this Settlement, I have authorized Plaintiffs’

Counsel to request a $5,000 service award for me and the other four named plaintiffs in this
litigation, in connection with our representation of the class in this action.
I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct to the best of my knowledge and belief.
Executed on March ____, 2020, at Peoria County, Illinois.
_______________________
Kris Villiger
2
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN RICHARDSON, et al., individually
and on behalf of all others similarly situated,

CIVIL ACTION NO.: 5:15-cv-06325-WB

Plaintiffs,
v.
VERDE ENERGY USA, INC.,
Defendant.

DECLARATION OF DONNA SCHLEY
I, Donna Schley, hereby declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that
the following is true and correct to the best of my knowledge and belief.
1)

I am over eighteen (18) years of age and am competent to make this Declaration

and testify to the matters stated herein.
2)

I serve as a named plaintiff in the above-captioned litigation, and by Order of the

Court entered on January 17, 2020 (Dkt. 136) also serve as a Class Representative.
3)

I submit this Declaration in support of: a) Plaintiffs’ Motion for Final Approval of

Class Action Settlement; and b) Plaintiffs’ Counsel’s Motion for an Award of Attorney’s Fees and
Expenses and Service Award for Plaintiffs.
4)

Throughout the course of this litigation, I have maintained a close and continuing

relationship with counsel in this litigation, including Berger Montague PC, Hughes Ellzey, L.L.P.,
Bursor & Fisher, P.A., and Marcus & Zelman, LLC (collectively, “Plaintiffs’ Counsel”), by
directly participating in each phase of this litigation and overseeing the prosecution of this action,
including assisting counsel in the preparation of pleadings, motions and other papers. I also
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provided copies of my relevant documents, provided substantive responses for written discovery
and sat for a full-day deposition, among other things. During this litigation, I received case status
updates and consulted regarding the strategy and discovery of this litigation. I also consulted with
counsel in connection with the mediation sessions that lead to the proposed settlement that is now
before the Court for final approval.
5)

I approved and authorized the proposed settlement set forth in the parties’ Amended

Stipulation and Agreement of Settlement, dated December 19, 2019 (the “Settlement”). I support
the terms of the Settlement and request that the Court grant final approval to the Settlement. I
believe that the Settlement is in the best interests of the Class, in that it will provide a certain and
significant recovery, which is abundantly fair, reasonable and adequate in the circumstances.
6)

I also support Plaintiffs’ Counsel’s request for attorneys’ fees and reimbursement

of costs and expenses. I have first-hand knowledge of counsel’s representation throughout this
litigation, and am familiar with the legal, factual and logistical obstacles that they have
encountered, and successfully addressed. I believe that counsel’s fee and reimbursement requests
are fair and reasonable, and are warranted by the circumstances of this litigation.
7)

In connection with the approval of this Settlement, I have authorized Plaintiffs’

Counsel to request a $5,000 service award for me and the other four named plaintiffs in this
litigation, in connection with our representation of the class in this action.
I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct to the best of my knowledge and belief.
Executed on March ____, 2020, at Mount Holly, NJ.
_______________________
Donna Schley
2
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CERTIFICATE OF SERVICE
I hereby certify that on May 6, 2020, I caused the foregoing to be electronically filed with
the Clerk of Court using the CM/ECF system, which will send a notification of such filing to all
counsel of record.

/s/ Lane L. Vines
Lane L Vines

