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IN THE UNITED STATES DISTRICT COURT 
 FOR THE EASTERN DISTRICT OF KENTUCKY 

PIKEVILLE DIVISION 
 
 
 
 

APPALACHIAN LAND COMPANY,  
A Kentucky Corporation,  
750 Town Mountain Road  
Pikeville, KY 41501,   
on behalf of itself and all others similarly 
situated, 
 
                      Plaintiff, 
 

v. 
 
EQUITABLE  PRODUCTION 
COMPANY, 
225 North Shore Drive,  
Pittsburgh, Pennsylvania 15212,  
    
                    Defendant. 

 
 

  
CASE NO.:  ________________ 
 
CLASS ACTION COMPLAINT  
 
JURY TRIAL DEMANDED 

             
Plaintiff Appalachian Land Company (“Appalachian”), through its attorneys, for its class 

action complaint against Equitable Production Company (“Equitable”), alleges: 

NATURE OF ACTION 
 

1. Plaintiff brings this action against Equitable, on behalf of itself and the Class 

defined below, for breach of contract and to recover compensation for Equitable’s failure to pay 

the full royalty payments it is obligated to pay to Plaintiff and the Class under the oil and gas  

leases (“Oil and Gas Leases”) entered into or acquired by Equitable and which were entered into 

by the Plaintiff and Class or their predecessors in title.   

  
JURIDICTION AND VENUE 

 

2. This action is within the original jurisdiction of this Court by virtue of 28 U.S.C. § 
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1332(d)(2).  Plaintiff and Defendant are citizens of different states and the amount in controversy 

of this class action exceeds five million dollars ($5,000,000.00), exclusive of interest and costs. 

3. Venue for this cause is proper in the Eastern District of Kentucky, pursuant to and 

in accordance with 28 U.S.C. §1391.   

PARTIES 
 

4. Plaintiff Appalachian Land Company is incorporated in Kentucky and has its 

principal place of business at 750 Town Mountain Road, Pikeville, Pike County, Kentucky 

41501.  Appalachian is in the business of mining, removal, lease and sale of coal and other 

minerals, including without limitation, natural gas.  Appalachian is the current fee simple owner 

of  the oil and gas located in Pike County, Kentucky that is the subject of an oil and gas lease 

dated,  December 1, 1944, recorded in the office of the Pike County Court Clerk in Deed Book 

244, Page 528, entered into between Robert Williams, a widower, predecessor in title to 

Appalachian, and Kentucky West Virginia Gas Company, a predecessor in title to Equitable, 

covering approximately  1855 acres in Pike County, Kentucky (the “Lease”).  A copy of the 

Lease is attached hereto as Exhibit A.   Plaintiff Appalachian has received royalty payments from 

Equitable or its agents under the aforesaid Lease. 

5. Defendant Equitable Production Company is a corporation incorporated under the 

laws of the state of Pennsylvania with its principal place of business in Pittsburgh, Pennsylvania .  

Equitable is doing business in the Commonwealth of Kentucky, and has designated the CT 

Corporation System, Kentucky Home Life Building, Louisville, KY 40202 as its agent for 

service of process.  Equitable is the current lessee of the Lease for which Appalachian is the 

current lessor.  Equitable, or its agents, has paid Appalachian certain sums as royalties pursuant 

to that Lease.   
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CLASS ACTION ALLEGATIONS 
 

6. Plaintiff brings this action on behalf of itself and on behalf of a Class of similarly 

situated persons and entities (“the Class”) consisting of: 

All persons and entities who have entered into Oil and Gas Leases 
with Equitable, or its predecessors in title, covering lands in 
Kentucky, which obligate the lessee to pay royalties on gas 
produced from wells at a rate of one-eighth of the market price 
received at the wellhead and which leases do not authorize the 
deduction of severance taxes, or other costs, and/or expenses 
incurred to market such gas after it is severed from the wellhead. 
The defined Class excludes: (1) the United States of America; (2) 
any Judge or Magistrate presiding over this action and members of 
their families; and (3) Equitable, its affiliates, its predecessors-in-
interest, and its respective employees, officers and directors. 

 
 

7. Numerosity.  The members of the Class are so numerous that separate joinder of 

each member of the Class is impractical. There are at least 150 members of the defined Class, 

who reside in Kentucky and several states in the United States. Although Plaintiff does not 

presently know the exact number and identity of all Class members, Equitable can readily 

provide that information from its records. 

8. Commonality.  Common questions of law and fact exist as to Plaintiff and the 

Class, and predominate over any questions affecting only individual members of the Class. 

These common legal and factual questions arise from certain central issues which do not vary 

from Class member to Class member, and which may be determined without reference to the 

individual circumstances of any particular Class member. The common questions include, 

without limitation, the following: 

a.  Whether Equitable is obligated under its Oil and Gas Leases with Plaintiff 
and Class Members to pay royalty payments equal to one-eighth of the 
market price at the well. 
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b.  Whether the price at the well upon which Equitable has calculated the 

royalties due Plaintiff and Class Members, prior to any unpermitted 
deductions, is based upon the true and correct market value at the well.   

 
c.  Whether Equitable’s obligation under its Oil and Gas Leases with 

Plaintiff and Class Members to pay royalty payments equal to one-eighth 
of the market price at the well, means that Equitable is not permitted to 
deduct from such royalty payments severance taxes and costs incurred to 
market such gas after it is severed from the wellhead; 

 
d.  Whether Equitable breached its obligations to Plaintiff and the members 

of the Class by failing to pay royalties to the Class members based upon 
the market price at the well , which underpayment was facilitated by the 
deduction of severance taxes and various costs incurred to place the Gas 
into a condition acceptable to the commercial market, or to deliver the 
Gas to the location of the commercial market, or by other conduct 
intended to reduce the value of the royalties paid to Plaintiff and the Class 
by purporting to sell the Gas production before it was in a marketable 
condition; 

 
e. Whether Plaintiff and the Class are entitled to damages from Equitable 

because of Equitable’s breach of its obligations to pay royalties of one-
eighth of the market price at the well; and 

 
f.  Whether Equitable should be required to fully account, at its own cost and 

expense, to Plaintiff and each of the Class Members, by providing them 
with the information and calculations necessary to determine the 
additional royalties that would be due and owing to Plaintiff and the Class 
for gas production, from each well each month, if the royalties had been 
paid in the manner that is called for under the Oil and Gas Leases 

 
 

9. Typicality.  Plaintiff’s claims are typical of the claims of the members of the 

Class, as all such claims arise out of Equitable’s conduct in underpaying royalties due and owing 

to Plaintiff and Class Members. 

10. Adequacy.  The Plaintiff will fairly and adequately protect the interests of the 

members of the Class and has no interests antagonistic to those of the Class.  Plaintiff has 

retained counsel experienced in the prosecution of complex class actions and in the prosecution 

of cases involving Oil and Gas Leases and gas royalty payments. Plaintiffs and their attorneys 
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will vigorously prosecute this action for the benefit of the Class. 

11. Predominance and Superiority.  Pursuant to F.R.C.P. 23(b)(3), a class action 

provides a fair and efficient method for adjudicating this controversy. Common questions of law 

and fact exist as to all members of the Class. These common issues predominate over any 

questions affecting only individual members of the Class. These common legal and factual issues 

arise from a limited number of central issues, which do not vary from Class member to Class 

member, and those issues may be determined without reference to the individual circumstances 

of any Class member 

12. A class action is superior to all other available methods for the fair and efficient 

adjudication of this litigation because individual litigation of each Class member’s claim is 

impractical. It would be unduly burdensome to this Court to have individual litigation of 

numerous individual claims in separate lawsuits, every one of which would present the exact 

same issues that are presented in this lawsuit. Individual litigation increases the delay and 

expense to all parties, and to this Court, in resolving the legal and factual issues relating to the 

claims of Plaintiffs and the Class. In contrast to numerous individual lawsuits, a class action 

presents far fewer management difficulties, and provides the benefits of single adjudication, 

economies of scale, and comprehensive supervision by a single trial judge. 

13. The prosecution of separate actions by individual members of the Class would 

create a risk of inconsistent or varying adjudication with respect to individual members of the 

Class, which would establish incompatible standards for the party opposing the Class. 

14. The prosecution of separate actions by members of the Class would create a risk 

of adjudication with respect to individual members of the Class, which would as a practical 

matter be dispositive of the interests of the other Class members not parties to such adjudication, 
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or would substantially impair or impede such Class members’ ability to protect their interests. 

FACTUAL BACKGROUND SUPPORTING 
 THE CLAIMS OF PLAINTIFF AND THE CLASS 
 

 
15. Plaintiff and the Class own oil and gas estates in property located in the 

Commonwealth of Kentucky.   

16. Equitable is a lessee, either by succession or as an original party, under Oil and 

Gas Leases entered into between it (and/or its predecessor(s) in interest) and Plaintiff and Class 

Members (and/or their predecessor(s) in interest), and has working interests in the various wells 

at issue, which require Equitable to pay royalties to the Plaintiff and Class on natural gas 

produced from these wells. 

17. Pursuant to the Oil and Gas Leases the royalty payments that Equitable is to pay 

to Plaintiff and the Class on natural gas produced from these wells is equal to one-eighth of the 

market price at the well. 

18. The market price at the well includes all severance taxes which are to be charged 

pursuant to KRS 143A.020(1).   

19. Because royalties are calculated based upon the market price at the well, 

Equitable is not permitted to deduct from the price severance taxes or any costs to produce or 

market the gas. 

20. Nevertheless, in paying royalties to Plaintiff and the Class pursuant to the Oil and 

Gas Leases at issue, Equitable has utilized an artificially low price at the well which is not 

indicative of the actual market price at the well and has deducted severance taxes and costs of 

processing and marketing from the price of the gas before calculating and paying the appropriate 

royalties.    
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21. Accordingly, Equitable has failed to pay Plaintiff and the Class the full royalties 

to which to which they were entitled. 

FIRST CLAIM FOR RELIEF 
(Breach of Contract) 

 
22. Plaintiff incorporates by reference herein the preceding paragraphs of this Class 

Action Complaint as if fully set forth herein. 

23. Pursuant to Oil and Gas Leases to which Equitable is a party and a lessee, 

Equitable is obligated to pay royalties to Plaintiff and the Class royalty payments of one-eighth 

of the market price at the well of all gas produced on the properties and at the well which are the 

subject of the Oil and Gas Leases.   

24. The market price at the well includes severance taxes pursuant to KRS 

143A.020(1); however, no severance taxes or costs of marketing or production are permitted to 

be subtracted from the market price at the well before calculating royalties. 

25. Equitable has breached its obligations under the Oil and Gas Leases because in 

calculating and paying royalties to Plaintiff and the Class, it has deducted  from the market price 

at the well, severance taxes, and, moreover, it has subtracted from the market price at the well, 

costs of producing and marketing gas. 

26. As a direct and proximate result of Equitable’s breaches of its obligations, 

Plaintiff and the Class have suffered damage in that they have received less in the way of royalty 

payments than that to which they were entitled. 
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PRAYER FOR RELIEF 
 

WHEREFORE, Plaintiff prays that the Court grant the following relief: 
 

A. An Order certifying the proposed Class and appointing Plaintiff as Class 
Representative and Plaintiff’s Counsel as Counsel for the Class; 

 
B. A judgment in favor of the Plaintiff and the Class against Equitable for damages 

suffered as a result of Equitable’s breach of the Oil and Gas Leases; 
 
C. For statutory prejudgment interest; 

 
D. For reasonable attorneys' fees and the costs of this action; 

 
E. For legal and equitable relief under the causes of action stated herein; and 

 
F. For such other relief at this Court may deem just and proper. 

 
JURY DEMAND 

 
 Plaintiff demands a trial by jury on all issues so triable. 
 
Dated: July 8, 2008     Respectfully submitted, 
 
 
 /s/ John C. Whitfield 
 John C. Whitfield 
 WHITFIELD & COX, P.S.C. 
 29 E. Center Street 
 Madisonville, KY 42431 
 Telephone: 270-821-0656 
 Fax: 270-825-1163 
 Email: j_whitfield@att.net 
 
 George E. Stigger 
 236 Cardinal Circle West 
 St. Marys, GA 31558 
 Telephone: 912-882-5677 
 Fax: 912 -882-1994 
 Email: Geostigger@tds.net 
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 Alexander E. Barnett 
 144 W. 72nd Street 
 #3D 
 New York, NY 10023 
 Telephone: 212-362-6174 
 Fax: 917-591-5227 
 Email: abarnett20@hotmail.com 
 
 
 Gary E. Mason 
 Nicholas A. Migliaccio 
 THE MASON LAW FIRM, LLP 
 1225 19th Street, N.W. 
 Suite 500 
 Washington, D.C. 20036 
 Telephone: 202-429-2290 
 Fax: 202-429-2294 
 Email: gmason@masonlawdc.com  
  nmigliaccio@masonlawdc.com 
 
 Counsel for Plaintiff 
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O AO 440 (Rev. 04/08)  Civil Summons

UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)

Plaintiff
v. Civil Action No.

Defendant

Summons in a Civil Action

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within days after service of this summons on you (not counting the day you received it), you must serve
on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of Civil Procedure.  The
answer or motion must be served on the plaintiff’s attorney, whose name and address are:

If you fail to do so, judgment by default will be entered against you for the relief demanded in the complaint. You also
must file your answer or motion with the court. 

Name of clerk of court

Date:
Deputy clerk’s signature

 (Use 60 days if the defendant is the United States or a United States agency, or is an officer or employee of the United States allowed 60 days by
Rule 12(a)(3).)
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O AO 440 (Rev. 04/08)  Civil Summons (Page 2)

Proof of Service
 

I declare under penalty of perjury that I served the summons and complaint in this case on ,
by:

(1)personally delivering a copy of each to the individual at this place,
; or

(2) leaving a copy of each at the individual’s dwelling or usual place of abode with
who resides there and is of suitable age and discretion; or

(3)delivering a copy of each to an agent authorized by appointment or by law to receive it whose name is
; or

(4) returning the summons unexecuted to the court clerk on ; or

(5)other (specify)

.

My fees are $  for travel and $ for services, for a total of $                    .

                  

Date:
Server’s signature

Printed name and title

Server’s address
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