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NOTICE OF MOTION AND MOTION 

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that on August 18, 2022 at 2:00 p.m., in Courtroom 2 of the above-

captioned Court before the Honorable Haywood S Gilliam, Jr., Plaintiff John Chess (“Plaintiff”) will 

and hereby does move for an Order Granting Final Approval of the Class Action Settlement of this 

matter, pursuant to the Amended Settlement Agreement filed concurrently herewith. 

More specifically, Plaintiff moves for an Order:  

1) Granting final approval of the proposed Settlement, pursuant to the terms of the 

Settlement Agreement, as fair, reasonable, and adequate, and directing the Settlement’s implementation 

according to its terms;  

2) Finally certifying the Settlement Class for settlement purposes; 

3) Overruling the sole two objections (to also be addressed by Defendant’s submission to 

be filed on August 9, 2022 pursuant to the Amended Preliminary Approval Order (ECF 137); 

4) Appointing Plaintiff John Chess as Settlement Class Representative; 

5) Appointing Plaintiff’s counsel, Milberg Coleman Bryson Philips Grossman, PLLC, as 

Settlement Class Counsel; 

6) Appointing Angeion Group as Settlement Claims Administrator; and, 

7) Entering judgment dismissing with prejudice all individual and class claims asserted in 

the litigation and ruling that no costs or fees be assessed on either party other than as expressly provided 

in the Settlement;  

As discussed in the accompanying memorandum, approval of the Class Settlement herein is 

appropriate under applicable law and is well justified under the circumstances of this matter. This motion 

is based upon this Notice of Motion and Motion, the accompanying Memorandum of Points and 

Authorities, the concurrently filed Declaration of Class Counsel, the Amended Settlement Agreement 

previously filed with the Court (ECF 131-1), all papers filed in support thereof, and such evidence and 

argument as the Court may consider.  
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Dated: July 29, 2022   Respectfully Submitted, 

 

MILBERG COLEMAN BRYSON  

PHILLIPS GROSSMAN, PLLC 

  

     By:   /s/ Alex R. Straus    

Alex R. Straus (SBN 321366) 

MILBERG COLEMAN BRYSON  

PHILLIPS GROSSMAN, PLLC 

280 S. Beverly Drive 

Beverly Hills, CA 90212 

Los Angeles, CA 91436 

Tel: (917) 471-1894; Fax: (865) 522-0049 

 

Daniel K. Bryson*  
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Raleigh, NC 27603  

Tel: 919-600-5000; Fax: 919-600-5035  

dbryson@milberg.com 

 

Greg F. Coleman*  
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800 S. Gay Street, Suite 1100  
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Plaintiff respectfully seeks final approval of the preliminarily approved (ECF 135) class action 

Settlement of this putative class action against Defendant Volkswagen Group of America, Inc. d/b/a 

Audi of America, Inc. (“VWGoA” or “Defendant”).1 The claims in this action are highly disputed, and 

the Settlement provides excellent benefits to the Settlement Class which are fair, reasonable and 

adequate, and especially so in light of the risks and delays of continued litigation discussed herein.  

Plaintiff alleges that certain 2010-2012 Audi S4 and Audi S5 vehicles imported and distributed 

by Defendant in the United States and Puerto Rico are equipped with defective direct-shift gearbox 

(“DSG”) transmissions which, in certain instances, may potentially experience shaking and jerking 

(commonly referred to as “juddering” or “shuddering”) when drivers attempt to accelerate shift into 

certain gears and/or possibly on certain decelerations (the “Alleged Defect”).  Defendant denies 

Plaintiff’s allegations and claims and maintains that the subject vehicles and their DSG transmissions 

are not defective, were properly designed, manufactured, marketed and sold, that no express or implied 

warranties were breached, and that no applicable statutes or other legal obligations were violated.   

Pursuant to the preliminarily approved Amended Settlement Agreement (“SA”)2, the 

“Settlement Class” herein is defined as all persons and entities who purchased or leased a Settlement 

Class Vehicle in the United States or Puerto Rico. The “Settlement Class Vehicles” or “Class Vehicles” 

are model year 2010, 2011 and 2012 Audi S4 and Audi S5 vehicles that were imported and distributed 

by VWGoA for sale or lease in the United States or Puerto Rico. The vast majority of Settlement Class 

Members have not experienced and indeed, may never in the future experience, the alleged adverse 

issues with their DSG transmissions. Nonetheless, the Settlement provides the following significant and 

valuable benefits for Settlement Class Members:  

 

(a) reimbursement to Settlement Class Members for a percentage of eligible out-of-pocket 

expenses previously paid for one repair (parts, labor and taxes) of a diagnosed condition 

of shuddering, juddering, rough shifting or improperly entering “limp mode” of a 

Settlement Class Vehicle’s transmission, consisting of replacement of either the 

 
1 Unless otherwise defined, Capitalized terms herein have the meaning set forth in the Settlement Agreement (“SA” or 

“Settlement Agreement”), attached as Exhibit A to the concurrently filed Declaration of Alex R. Straus. 
2 Attached as Exhibit B to the concurrently filed Declaration of Alex R. Straus. 
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transmission or mechatronics unit (“Covered Repair”) that was paid prior to March 11, 

2022 (the “Notice Date”) and within nine (9) years or 90,000 miles (whichever occurred 

first) from the Settlement Class vehicle’s In-Service Date3; and  

 

(b) While this Settlement is essentially reimbursement for past repair expenses, it provides a 

secondary benefit in the event a particular Settlement Class Vehicle might still be, and 

require a Covered Repair, within that 9 year or 90,000 mile (whichever occurs first) 

period from its In-Service Date - - an extension of said Settlement Class Vehicles’ 

original four (4) year and 50,000 mile (whichever occurs first) New Vehicle Limited 

Warranties applicable to the subject transmissions to cover a percentage4 of the cost of 

one Covered Repair (as set forth above), by an authorized Audi dealer, within nine (9) 

years or 90,000 miles (whichever occurs first) of the vehicle’s In-Service Date.  

 

These benefits, discussed more fully below, address the issues involved in this action and are 

clearly fair, reasonable and adequate. Pursuant to the Settlement as preliminarily approved, to receive 

reimbursement for a percentage of past paid out-of-pocket expenses, Class Members need only 

complete, sign and submit a Claim Form via U.S. first-class mail, along with certain documentary proof 

of the Covered Repair and payment thereof (“Proof of Repair Expense”) and Proof of Adherence to the 

Vehicle’s Maintenance Schedule as it relates to the Class Vehicle’s transmission during the time that 

the Settlement Class Member owned or leased the vehicle (“Proof of Maintenance”). (SA ¶ 6.)  

The Amended Settlement Agreement is the product of hard-fought litigation and a fully informed 

decision by Plaintiff’s Counsel after engaging in motion practice, informational exchanges between the 

Parties, in-depth factual investigation, a comprehensive evaluation of factual and legal issues underlying 

Plaintiff’s claims, and a detailed litigation strategy aimed at obtaining significant relief for the 

Settlement Class while also taking into account the potential significant risks and delays of continued 

litigation.  (Declaration of Alex R. Straus (“Straus Decl.”) ¶ 5.)   

The Parties reached the proposed Settlement through extensive arms-length negotiations over 

the course of six months, including numerous exchanges of information and settlement proposals, and 

a full-day mediation session with Bradley Winters, an experienced third-party mediator with JAMS 

 
3 The “In-Service Date” is the date on which a Settlement Class Vehicle was first delivered to either the original purchaser 

or original lessee; or if the vehicle was first placed in service as a “demonstrator” or “company” car, on the date such vehicle 

was first placed in service (SA ¶ I.R.). 
4 The percentage of coverage for the reimbursement and extended warranty aspects of the Settlement are based upon the age 

and mileage of the vehicle at the time of the Covered Repair, as set forth in the Table of percentages contained in the Amended 

Settlement Agreement and discussed below.  
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Mediation, Arbitration, and ADR Services (“JAMS”), and continued extensive negotiations thereafter.   

The Court preliminarily approved the proposed Settlement and the Settlement’s proposed Notice 

Plan on November 30, 2021. (Order Granting Preliminary Approval of Class Action Settlement 

(“Prelim. App. Order”), ECF 135).  As recognized in the Preliminary Approval Order, the Settlement 

Administrator, Angeion Group (“Angeion”), devised a comprehensive Class Notice Plan that comports 

with due process, the procedural requisites of Rule 23, and constitutes the best Notice practicable under 

the circumstances.  In accordance with the approved Notice Plan, the Class Notice was mailed on March 

11, 2022 to 36,328 Settlement Class Members. 5,410 Notices were returned as undeliverable and 3,465 

of them were, pursuant to the Settlement, re-mailed to secondary addresses obtained by Angeion. 

(Declaration of Lacey Rose Re: Notice and Administration (“Rose Decl.”) ¶ 12.)  In addition, the 

settlement website (Amended Settlement Agreement Sec. IV.B.6; Preliminary Approval Order Sec. I.C) 

went live on the Notice Date.    

Settlement Class Members had an overwhelmingly positive reaction to the Settlement. The 

deadline to submit a request for exclusion from or file an objection to the Settlement was April 25, 2022. 

Yet, of the 36,328 Settlement Class Members, there were only a minuscule 7 unique exclusion 

requests and only 2 objections filed (collectively comprising only 0.025% of the Class.).5    

For the foregoing reasons and the others detailed below, Plaintiff respectfully submits that the 

Settlement is fair, reasonable, and adequate, meets the Rule 23 standards for final settlement approval, 

and should be granted final approval accordingly. 

II. BACKGROUND 

A. Factual and Procedural History 

On December 22, 2017, Plaintiffs Brian Gillard, Mike Madani, Shant Bakalian, Eric Walley, and 

Richard DeVico filed a Class Action Complaint against Volkswagen Group of America, Inc. 

(“VWGoA”), Volkswagen AG, and Audi AG alleging, among other things, breaches of express and 

implied warranties, and violations of various consumer protection laws based upon claims of an 

allegedly defective direct-shift gearbox (DSG) transmission in certain Audi vehicles including 2010–

 
5 Pursuant to the Preliminary Approval Order, Defendant will address the exclusion requests and objections in a further 

submission to be filed on August 9, 2022 (ECF 137). 
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2012 Audi S4 and S5 vehicles. ECF No. 1. Plaintiffs Brian Gillard and Shant Bakalian were voluntarily 

dismissed. ECF Nos. 12 and 49. On April 2, 2018 Defendant VWGoA filed a motion to dismiss the 

Complaint. ECF 45.  In response to that motion, on April 23, 2018, Plaintiffs filed a First Amended 

Complaint. ECF No. 50.   On May 24, 2018, Defendants filed a motion to dismiss the First Amended 

Complaint (ECF No. 56), which the Court granted in part and denied in part. ECF No. 69. 

On March 15, 2019, Plaintiffs filed a Second Amended Complaint, which, inter alia: (1) added 

John Chess, Michael Warchut and Romsin Oushana as Plaintiffs and (2) only named VWGoA as a 

Defendant. ECF No. 71.  On March 29, 2019, Defendant filed a motion to dismiss the Second Amended 

Complaint (ECF No. 72), which the Court also granted in part and denied in part. ECF No. 84.  The 

Court’s Order also dismissed all claims of Plaintiffs Eric Walley, Richard DeVico, and Michael Warchut 

with prejudice, leaving Plaintiffs Mike Madani, Romsin Oushana and John Chess to pursue the 

remaining claims. Id.  The Court granted Plaintiffs leave to amend two claims for the limited purpose 

of pleading reliance on Defendant’s alleged omissions. Id.   

On August 19, 2019, Plaintiffs filed a Third Amended Complaint. ECF No. 86.  On September 

23, 2019, Defendant filed a motion to partially dismiss, seeking dismissal of Plaintiffs’ breach of express 

warranty and Magnuson-Moss Warranty Act claims to the extent that those were premised upon 

Defendant’s marketing statements, and to dismiss Plaintiffs’ Song-Beverly Consumer Warranty Act 

claims as time-barred. ECF No. 91. The Court granted Defendant’s motion for partial dismissal of the 

Third Amended Complaint without leave to amend. ECF No. 99.  As a result of the Court’s decision, 

the then Plaintiffs’ surviving claims were for: (1) breach of express warranty (on behalf of Oushana and 

Chess only); (2) violation of the Magnuson-Moss Warranty Act (on behalf of Oushana and Chess only); 

(3) California Consumers Legal Remedies Act (on behalf of Oushana and Madani only); (4) violation 

of the California Unfair Competition Law (on behalf of Oushana and Madani only); (5) violation of the 

Declaratory Judgment Act; and (6) equitable injunctive and declaratory relief. 

On June 6, 2021, a Fourth Amended Complaint was filed dismissing Madani and Oushana as 

Plaintiffs, and asserting the following claims for Plaintiff Chess individually and on behalf of a putative 

class of all U.S. present and former owners and lessees of model year 2010, 2011 and 2012 Audi S4 and 
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Audi S5 vehicles imported and distributed by VWGoA for sale or lease in the United States and Puerto 

Rico (the “Class Vehicles”): (1) breach of express warranty; (2) violation of the Magnusson-Moss 

Warranty Act; (3) violation of the Declaratory Judgment Act; and (4) equitable, injunctive and 

declaratory relief.   ECF No. 119. As indicated above, Defendant denies Plaintiff’s allegations and 

claims, and maintains that the subject vehicles’ transmissions are not defective, were properly designed, 

manufactured, marketed and sold, that no warranties were breached, that no warranties, were breached 

and no statutes or laws were violated with respect to the subject vehicles and their transmissions.    

B. The Settlement Is the Result of Extensive Arms’-Length Negotiations 

The parties entered into settlement negotiations after the Court’s July 13, 2020 Order. 

(Declaration of Mitchell Breit (“Breit Decl.”) ¶ 5.) In or around January 2021, the Parties reached certain 

tentative agreements on material terms that began the mediation process. (Breit Decl. ¶ 5.) On February 

12, 2021, following extensive negotiations that did not culminate in a settlement, the Parties participated 

in a full-day mediation session with an experienced, third-party neutral mediator at JAMS, Bradley A. 

Winters, Esq. (Breit Decl. ¶ 5.) After that mediation session, in which significant additional progress 

was made, the Parties engaged in continued arms-length negotiations through many telephonic 

discussions and ultimately agreed on the material terms of the proposed Settlement Agreement. (Breit 

Decl. ¶ 5.)  The Parties engaged in additional and extensive months-long negotiations to finalize and 

memorialize all aspects of the Amended Settlement Agreement, including each of its exhibits. (Breit 

Decl. ¶ 5.)  Also, after a review of well-known national settlement administration companies, the Parties 

engaged Angeion Group to help devise and implement the Class Notice Plan (discussed herein), the 

settlement website and information call center for Settlement Class Members, and to review and 

administer Claims for Reimbursement under the Settlement. (Id. ¶ 5.) The Class Notice and Claim Form 

were also negotiated at arm’s length, with the goal of making them easy to read and understand, and 

fully informative (Id. ¶ 5), and their content was approved by this Court accordingly.  

Plaintiff’s counsel has fully analyzed their client’s individual facts and circumstances, the 

information provided by Defendant concerning the Settlement Class Vehicles’ DSG transmissions, other 

facts, and the applicable legal principles. After considering the strengths and weaknesses of the claims, 
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the substantial risks of continued litigation and the likelihood that this case, if not settled now, would be 

protracted and expensive while offering no guarantee of class certification and/or success on the merits 

for the proposed Class, Plaintiff and Settlement Class Counsel are satisfied that the Class Settlement 

herein is fair, reasonable and adequate, complies in all respects with Rule 23, and serves the best interests 

of the proposed Settlement Class. The terms of the Amended Settlement Agreement are set forth in 

further detail below in Part III. Plaintiff respectfully asks this Court to certify the proposed Settlement 

Class for the purposes of settlement, and to grant final approval of the Settlement accordingly. 

C. Preliminary Settlement Approval and Dissemination of the Class Notice 

On July 9, 2021, Plaintiffs filed their Motion for Preliminary Approval of Class Action 

Settlement (“Motion for Preliminary Approval”) (ECF 124), which included contemporaneously filed 

supporting documents, declarations, and exhibits. (ECF 121-23.) As discussed therein, in light of the 

risk and uncertainty of the litigation, including concerns about the merits of the claim and viability of 

class certification, the Settlement is an outstanding result for the Settlement Class. The Court held a 

preliminary approval hearing on September 30, 2021, and inter alia, directed the Parties to submit an 

Amended Settlement Agreement reflecting a modification of the Release terms which the Court wanted. 

The Amended Settlement Agreement was filed on October 6, 2021, and on November 30, 2021, the 

Court preliminarily approved the Amended Settlement Agreement and the Parties’ Notice Plan 

(including the form and content of the Class Notice and Claim Form) and ordered that the Class Notice 

be disseminated pursuant to the Notice Plan. (Prelim. App. Order, ECF 135.)  

In accordance with the approved Notice Plan, Angeion contracted with Polk/IHS Markit to 

obtain the names and addresses of the present and former owners and lessees of the Settlement Class 

Vehicles.  Polk/IHS Markit obtained from the Departments of Motor Vehicles of each state, utilizing 

the VINs of Settlement Class Vehicles, the names and addresses of the present and former owners and 

lessees of the Settlement Class Vehicles (the Settlement Class Members). The addresses were then 

verified by Angeion using the National Change of Address database.  In accordance with the Amended 

Settlement Agreement and the schedule set forth in the Court’s Scheduling Order (ECF 137), on March 

11, 2022, Angeion mailed the Class Notice and Claim Form via USPS first class mail, postage prepaid, 
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to the 36,328 Settlement Class Members. (Rose Decl. ¶ 9).  Also pursuant to the approved Notice Plan, 

Notice of this Settlement was provided by publishing the Class Notice, the Settlement Agreement and 

Settlement-related information on the Settlement Website (www.dsgtransmissionsettlement.com) 

maintained by the Settlement Administrator. The Settlement Website provides information about the 

Settlement, including the Class Notice, the Claim Form (which can also be downloaded from the 

website), the Amended Settlement Agreement, Preliminary Approval Order, Motions for Final Approval 

and for Counsel Fees and Expenses and Class Representative Service Awards, any Orders of the Court 

in connection with the proposed settlement, the applicable deadlines and procedures for opting out, 

objecting to the settlement, and/or filing a claim for reimbursement, and the time and location of the 

Final Fairness Hearing. The Settlement Website also provides answers to Frequently Asked Questions 

(FAQs) and how to contact the Claim Administrator, including the dedicated toll-free number, and Class 

Counsel, with any questions and/or requests for assistance.     

The Parties continued to work with the Settlement Administrator throughout the claims period 

to supervise dissemination of Notice to Settlement Class Members, monitoring for exclusion requests, 

objections and submitted claims for reimbursement, and ensuring prompt response to each and every 

Class Member inquiry (whether by phone or e-mail) regarding the Settlement. (Straus Decl. ¶ 4.) (Id.)  

III. THE SETTLEMENT 

The Settlement provides substantial benefits to Class Members in exchange for the Release 

(which reflects the Court’s requested modifications) and is summarized below. 

A. The Settlement Class 

The Settlement Class is defined as: 

All persons and entities who purchased or leased a Settlement Class Vehicle (a model year 2010, 

2011, or 2012 Audi S4 or S5 vehicle that was imported and distributed by Volkswagen Group 

of America, Inc. for sale or lease in the United States or Puerto Rico) in the United States or 

Puerto Rico.6  

 

Excluded from the Settlement Class are (a) all Judges who have presided over the Action and their 

spouses; (b) all current employees, officers, directors, agents, and representatives of Defendant, and their 

family members; (c) any affiliate, parent, or subsidiary of Defendant and any entity in which Defendant 

 
6 Defendant’s records indicate that there are approximately 11,722 Class Vehicles - MY 2010 (3,366 cars); MY 2011 (4,152 

cars); MY 2012 (4,204 cars). 
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has a controlling interest; (d) anyone acting as a used car dealer; (e) anyone who purchased a Settlement 

Class Vehicle for the purpose of commercial resale; (f) anyone who purchased a Settlement Class Vehicle 

with salvaged title and/or any insurance company who acquired a Settlement Class Vehicle as a result of 

a total loss; (g) any insurer of a Settlement Class Vehicle; (h) issuers of extended vehicle warranties and 

service contracts; (i) any Settlement Class Member who, prior to the date of this Agreement, settled with 

and released Defendant or any Released Parties from any Released Claims, and (j) any Settlement Class 

Member that files a timely and proper Request for Exclusion from the Settlement Class. 
 

(SA ¶ I.Y.)(Prelim. Approval Order, ECF 135, p. 3.) 

B. The Settlement Provides Significant Benefits to Class Members 

1. Reimbursement for Past Unreimbursed Out-of-Pocket Expenses Paid for 

Covered Repairs  

All Settlement Class Members (whether current or former owners/lessees of Settlement Class 

Vehicles) who incurred and paid any unreimbursed out-of-pocket expenses for a Covered Repair (a 

repair or replacement of the mechatronics unit or the transmission itself, as a result of a diagnosed 

condition of shuddering, juddering, rough shifting or improperly entering “limp mode” of a Settlement 

Class Vehicle’s transmission) prior to the Notice Date and within nine (9) years or ninety thousand 

(90,000) miles (whichever occurred first) of the Class Vehicle’s In-Service Date, and who timely submit 

a completed, signed, and dated Claim Form together with the required documentary proof, will be 

entitled to a percentage of reimbursement of said past paid and unreimbursed out-of-pocket expenses 

(parts, labor and taxes) for one (1) such Covered Repair, with the particular percentage of reimbursement 

coverage determined by Table 1 below which is based upon the age and mileage of the vehicle at the 

time of the Covered Repair: 

 

Table 1: Time/Mileage Parameters and Percentages of Coverage 

 

Time from 

In-Service 

Date 

Up to 50,000 

miles 

50,001 to 

60,000 miles 

60,001 to 

70,000 miles 

70,001 to 

80,000 miles 

80,001 to 

90,000 miles 

4 years 100% (under 

original 

warranty) 

85% 75% 65% 50% 

4-5 years 85% 80% 70% 60% 45% 

5-6 years 75% 70% 60% 50% 40% 

6-7 years 70% 65% 55% 45% 35% 

7-8 years 65% 55% 45% 40% 30% 

8-9 years 55% 45% 35% 30% 20% 
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Pursuant to the Settlement, if the Covered Repair was performed by an authorized Audi dealer, 

the Settlement Class Member shall be entitled to receive reimbursement of a percentage of past paid and 

unreimbursed out-of-pocket expenses (parts, labor and taxes) for one (1) Covered Repair, subject to the 

time/mileage parameters and percentage limits of coverage set forth in Table 1.  If the Covered Repair 

was not performed by an authorized Audi dealer, then the Settlement Class Member shall be entitled to 

receive reimbursement of that same percentage of coverage, except that the invoice amount of the paid 

Covered Repair cost, from which the percentage of reimbursement coverage in Table 1 shall be applied, 

shall not exceed (i) $5,000 if the Covered Repair was a replacement of the mechatronics unit, and (ii) 

$12,000 if the Covered Repair was a replacement of the entire transmission. (See SA ¶ II.A.) 

To receive reimbursement, Class Members need only complete and timely submit a Claim Form 

via U.S. mail, along with the required Proof of Repair Expense documentation and Proof of Adherence 

to the Vehicle’s Maintenance Schedule, within the Claim Period. (Id.)  These proof requirements, which 

were preliminarily approved by this Court, are basic to and have been approved by other courts in similar 

types of automotive class action settlements. An in particular, the Proof of Adherence to the Vehicle’s 

Maintenance Schedule merely requires submission of records showing that the Settlement Class 

Member followed the transmission oil maintenance requirements of the Settlement Class Vehicle’s 

maintenance schedule during the time he/she/it owned or leased the vehicle, up to the date/mileage of 

the Covered Repair.  However, as an added benefit to the Class Members, the Settlement provides a 

favorable “variance” or leeway of ten percent (10%) of each scheduled transmission oil time and/or 

mileage maintenance interval, and it also allows Settlement Class Members who cannot obtain such 

records after a good faith effort to submit a sworn Declaration detailing the efforts made and why the 

records are unavailable, and simply attesting to his/her/its adherence to the relevant aspects of the 

Settlement Class Vehicle’s maintenance schedule within the 10% variance discussed above. (See SA ¶ 

I.T.) For easy reference and use, a form declaration has been made available for downloading on the 

Settlement Website, plus additional copies of the Class Notice and Claim Form as well.  

 The reimbursement of past paid costs represents a very substantial benefit to the Settlement Class 

in that it covers a percentage of the paid cost of Covered Repairs for vehicles that were significantly 
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outside of the time and mileage limitations of the original warranties for those vehicles.  In fact, the 

very substantial 9 year or 90,000 mile (whichever occurred first) reimbursement period almost 

doubles the duration of the vehicles’ original 4 year or 50,000 mile New Vehicle Limited 

Warranties. This reimbursement program alone clearly satisfies, and indeed exceeds, the fair, 

reasonable and adequate standard of Rule 23 and justifies final approval of the Settlement. 

2. Warranty Extension for Current Owners and Lessees in the Event Any 

Class Vehicles Are Eligible  

While the reimbursement portion of the Settlement is the primary benefit, the Settlement 

provides an added benefit of a warranty extension for any Settlement Class Vehicles that were still, as 

of the Notice Date, within 9 years or 90,000 miles (whichever occurs first) of their In-Service Dates and 

require a Covered Repair within that period. For any such vehicles, they receive the added benefit of an 

extension of their original 4 year or 50,000 mile (whichever occurs first) New Vehicle Limited 

Warranties applicable to the subject transmissions, to cover a percentage of the cost of one (1) Covered 

Repair (as defined above), by an authorized Audi dealer, within 9 years or 90,000 miles (whichever 

occurs first) of the vehicle’s In-Service Date, with the particular percentage of coverage determined by 

the same time/mileage percentages of coverage set forth in Table 1 above, and provided that the 

Settlement Class Member submits, to the dealer, the aforesaid Proof of Maintenance (hereinafter, the 

"Extended Warranty" or “Warranty Extension”).7 This, as stated, virtually doubles the duration of these 

vehicles’ original warranties relating to their transmissions, and is available as a supplement to the 

reimbursement program for any Settlement Class Vehicles that may not yet have exceeded the very 

substantial extended 9 year/90,000 mile time/mileage limitations at the time that a future Covered Repair 

is needed after the Notice Date. This makes the settlement benefit reciprocal, meaning that for Settlement 

Class Members who, prior to the Notice Date and within 9 years or 90,000 miles from the vehicles’ In-

Service Date, paid out-of-pocket for a Covered Repair, they are eligible to submit a Claim for 

Reimbursement subject to the terms of the settlement, and for any Settlement Class Members whose 

vehicles, as of the Notice Date, might still have been within 9 years or 90,000 miles (whichever occurs 

 
7 The Extended Warranty is subject to the same terms and conditions as the original warranty, and is fully transferable to 

subsequent owners or lessees to the extent that the extended warranty period (time and/or mileage) has not expired.   
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first) from their In-Service Dates and have a Covered Repair performed after the Notice Date and within 

that period, they too could qualify for the percentage of coverage under the warranty extension.  In any 

event, all Settlement Class Members whose Settlement Class Vehicles had or have a Covered Repair 

performed within 9 years or 90,000 miles from their In-Service Dates, which was/is not covered for free, 

will, upon compliance with the Settlement requirements, be eligible for the Settlement benefits.     

Under either the reimbursement or the warranty extension, transmission shuddering, juddering, 

rough shifting, or improperly entering “limp mode” resulting from misuse, abuse, alteration or 

modification, a collision or crash, vandalism, lack of or improper maintenance, and/or damage from an 

environmental or outside source, is excluded and not covered.   

Finally, pursuant to the Settlement, all Settlement Administration Expenses, including 

dissemination of the Class Notice, and the Claim Administrator’s review of reimbursement claims, will 

be paid by Defendant and will not reduce any benefits available to the Settlement Class. 

C. Opt-Outs and Objections8 

Class Members were provided an opportunity to opt out of, or object to, the Settlement on or 

before April 25, 2022. (Prelim. App. Order, ECF 135.)  Angeion reports that, as of July 29, 2022, of the 

36,328 Settlement Class Members that received notice, only 7 Class Members submitted requests for 

exclusion (i.e., only 0.02% of the Class), and only 2 Class Members have filed objections to the 

Settlement (i.e., only 0.005% of the Class). (Lacey Decl. ¶ 16.)  As discussed infra, this minuscule 

number or opt-outs and objections shows overwhelming Class support for this Settlement.  

With respect to the two objections, in the first, Edward B. Havas (ECF 140) admits that he has 

not incurred any repair expenses related to his transmission, but claims, without any details or 

evidentiary support, that he has purportedly experienced “the performance issues that underpin the 

action.”  He also asserts, again without any details or evidence, that he has been told that there was little 

that could be done to repair his vehicle and that any attempted repair would not be likely to fix his 

undefined so-called “problem.” Nowhere does he indicate where he took his vehicle or who purportedly 

advised him that a repair would not be effective (despite the fact that many other Settlement Class 

 
8 See FN3 supra 

Case 4:17-cv-07287-HSG   Document 142   Filed 07/29/22   Page 20 of 35



 

- 12 -   Case No. 4:17-cv-07287-HSG 
PLAINTIFF’S NOTICE OF MOTION AND UNOPPOSED MOTION FOR FINAL APPROVAL OF CLASS ACTION 

SETTLEMENT; MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT THEREOF 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Vehicles were repaired quite successfully). He objects because his vehicle is purportedly beyond the 9 

year/90,000 mile extended warranty period, but does not indicate whether his vehicle’s transmission 

ever, in fact, experienced shuddering, juddering, rough shifting or entering limp mode. He, instead, 

asserts vague allegations of “performance issues” without even indicating whether he took his vehicle 

to dealer or non-dealer repair shop to have such issues diagnosed. Because the Settlement does not meet 

his purported individual (yet vague and unspecific) circumstances, he erroneously complains that the 

Settlement Class Vehicles “by definition” will be excluded from the Settlement benefits. His objection 

completely ignores the core and primary benefit of this Settlement - the reimbursement of past expenses 

program in which any Settlement Class Member that paid out-of-pocket for a Covered Repair prior to 

the Notice Date and within 9 years or 90,000 miles of the vehicle’s In-Service Date, can submit a claim 

for reimbursement as described supra.  Mr. Havas admits he did not have his vehicle repaired, and does 

not even show that his vehicle had the alleged issue in any event. And as shown above, the warranty 

extension exists simply as an added benefit to the robust reimbursement program in the event that after 

the Notice Date and at the time a Covered Repair is needed, some Settlement Class Vehicles were/are 

still within 9 years/90,000 miles from their In-service Dates. 

 The second objector, Zachary Sinemus (ECF 141), raises two objections: 1) that the time and 

mileage limitations for the Settlement are based on the date of actual repairs, not when an issue is first 

identified; and 2) that the extended warranty will cover “virtually no Settlement Class Members.” His 

second objection is incorrect and fails for the same reasons discussed above. His first objection, that the 

reimbursement and warranty periods should be based on “when” the issue is first “identified” rather than 

when a Covered Repair is performed, has no merit, contravenes the vehicles’ express warranties (which 

are gauged as of the time the vehicle is actually presented for repair), and is completely vague, 

subjective, and impossible to determine or administer as a class settlement.  Conversely, the Settlement 

herein is consistent with other automotive class settlements that have repeatedly been approved. 

These objections, which amount to only 0.025% of the Settlement Class, are based on the fact that 

the Settlement does not cover the objectors’ own alleged individual situations. However, the law does 

not require class action settlements to perfectly fit every class member’s individual circumstances or 
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desires. “As our precedents have made clear, the question whether a settlement is fundamentally fair 

within the meaning of Rule 23(e) is different from the question whether the settlement is perfect in the 

estimation of the reviewing court.”  Lane v. Facebook, Inc., 696 F.3d 811, 819 (9th Cir. 2012); see also 

Hanlon v. Chrysler Corp., 150 F.3d 1011, 1027 (9th Cir. 1998) (“[T]he question we address is not 

whether the final product could be prettier, smarter or snazzier, but whether it is fair, adequate and free 

from collusion.”); Kim v. Tinder, Inc., No. CV 18-3093-JFW(ASX), 2022 WL 1051851, at *11 (C.D. 

Cal. Mar. 4, 2022) (quoting same and Fraley v. Facebook, Inc., 966 F. Supp. 2d 939, 948 (N.D. Cal. 

2013), aff’d sub nom. Fraley v. Batman, 638 Fed. Appx. 594 (9th Cir. 2016)).  Clearly, the settlement 

taken as a whole is fair, reasonable and adequate, and the objections should be overruled. 

Moreover, these two objectors were afforded ample opportunity to opt-out of the Settlement and 

pursue their own claims, but they chose not to do so. (SA Section V.B).  

D. Payment of Settlement Administration Expenses, Service Payments, and Attorneys’ 

Fees and Expenses 

After the parties reached agreement on the material terms of the Settlement, they commenced 

arm’s length negotiations for Class Representative service awards and reasonable Class Counsel fees 

and expenses.  After said negotiations, the parties reached an agreement that Class Counsel would 

request, and Defendant would not oppose, attorneys’ fees and expenses up to, but not exceeding, a total 

combined amount of $1,050,000, and that Class Counsel would not accept an award of fees and expenses 

exceeding that amount.  Class Counsel filed an application for an award of reasonable attorneys’ fees 

and expenses on February 24, 2022 in that combined total amount. (Plaintiff’s Counsel’s Motion For 

Attorneys’ Fees and Expenses (“Fee & Service Payment Motion”), ECF 139.) While the ultimate award 

of class counsel fees/expenses is obviously within the Court’s purview, Defendant is not objecting to 

any such award up to and not exceeding that agreed combined total amount.   

The parties also agreed that Class Counsel would seek a Service Award of $5,000 for Plaintiff-

Settlement Class Representative John Chess, and Defendant agreed not to object to such a request. 

The awards of reasonable Class Counsel fees/expenses and the Class Representative Service award 

are, pursuant to the Settlement, paid by Defendant and will, likewise, not reduce any benefits available 

to the Settlement Class.   
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E. Release 

Upon entry of the final judgment, Class Members agree to provide a release of all “Released 

Claims” to the “Released Parties,” including Defendant and other related entities, for all claims “which 

in any way relate to the transmissions of Settlement Class Vehicles, including all matters that were or 

could have been asserted in” this action.  The release, which reflects the Court’s requested modification, 

has been preliminarily approved by this Court as properly reflecting the claims and issues addressed in 

this case.  (SA ¶ V.) 

IV. NOTICE WAS SUCESSFULLY DISSEMINATED PURSUANT TO THE COURT-

APPROVED NOTICE PLAN 

Rule 23 of the FRCP directs that the best notice practicable under the circumstances must include 

“individual notice to all members who can be identified through reasonable effort.” Fed. R. Civ. P. 23. 

The Court-approved Notice Plan as designed and implement satisfied this requirement.  

The Notice Plan approved by the Court includes: (1) individual direct mail (first class) notice 

mailed to the current or last known addresses of all Class Members identified by the Settlement 

Administrator from the applicable state motor vehicle agencies registration, and from the current U.S. 

Postal Service software and/or the National Change of Address database; and (2) publication of the Class 

Notice on a dedicated Settlement Website maintained by the Settlement Administrator.  The Settlement 

Website also provides information about the Settlement including Class Members’ rights, applicable 

deadlines and procedures including for filing reimbursement claims, requesting exclusion or for 

objecting, the date and time of the Final Fairness hearing, answers to FAQs, copies of the relevant 

Settlement-related documents and filings including the Settlement Agreement, motions and orders 

relating to the settlement including the Preliminary Approval Order, additional copies of the Class 

Notice, the Claim Form, and a form Proof of Maintenance Declaration, all of which can be downloaded,  

toll-free telephone number and email by which Class Members could contact the Claim Administrator 

with questions or requests for assistance, and contact information of Class Counsel. (SA ¶ IV.B.3.)  

Class Members were identified through records maintained by the various States’ Departments of 

Motor Vehicles utilizing a list of the 11,722 Vehicle Identification Numbers of all of the Settlement 

Class Vehicles.  Class notice was sent to 36,328 individuals (as is typical in automotive settlement, the 
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number of class members exceeds the number of vehicles because some vehicles have had multiple 

owners/lessees).  Addresses were then checked using the National Change of Address registry before 

notices were sent.  Notices that were returned by the USPS as undeliverable with a forwarding address 

were re-mailed to that forwarding address. Notices that were returned by the USPS without a forwarding 

address were subjected to an address verification search (“skip trace”) in an attempt to locate an updated 

address. As a result, of 5,410 Notice Packets returned as undeliverable by the USPS, 3,465 were re-

mailed to updated addresses. (Lacey Decl. ¶ 12.) 

V. RESPONSE FROM THE CLASS IS OVERWHELMINGLY POSITIVE 

As stated above, the deadlines to request exclusion from, or object to, the Settlement expired on 

April 25, 2022. Yet, of the 36,328 Settlement Class Members, only 7 submitted requests for exclusion 

and only 2 have filed objections. (Lacey Decl. ¶¶ 16-17.) Together, these individuals collectively 

represent a minuscule 0.025% of the Settlement Class.  

And in contrast to the incredibly low number of objections and requests for exclusion, so far, as 

of July 26, 2022, a total of 503 Class Members have submitted reimbursement claims with an average 

amount claimed of $5,355.23 (Lacey Decl. ¶¶ 15.)  This demonstrates that the Settlement Class Members 

overwhelmingly favor this Settlement. 

VI. THE COURT SHOULD GRANT FINAL APPROVAL  

A. The Class Action Settlement Approval Process  

  Federal Rule of Civil Procedure 23(e) provides that “[t]he claims, issues, or defenses of a 

certified class—or a class proposed to be certified for purposes of settlement—may be settled . . . only 

with the court’s approval.” Fed. R. Civ. P. 23(e). In evaluating a settlement, the court must assess 

whether the settlement is “fundamentally fair, adequate and reasonable.” In re Heritage Bond Litig., 546 

F.3d 667, 674-75 (9th Cir. 2008). “[T]here is an overriding public interest in settling and quieting 

litigation,” and this is “particularly true in class action suits.” Van Bronkhorst v. Safeco Corp., 529 F.2d 

943, 950 (9th Cir. 1976).  As such, the Ninth Circuit has a “strong judicial policy that favors settlements, 

particularly where complex class action litigation is concerned.” In re Hyundai and Kia Fuel Economy 
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Litig., 926 F.3d 539, 556 (9th Cir. 2019); Officers for Justice v. Civil Serv. Comm’n, 688 F.2d 615, 625 

(9th Cir. 1982).  

B. Final Approval of the Settlement Should be Granted  

  As indicated, public policy “strong[ly] . . . favors settlements, particularly where complex class 

action litigation is concerned.” In re Syncor ERISA Litig., 516 F.3d 1095, 1101 (9th Cir. 2008). In 

weighing final approval, the Court’s role is to determine whether the settlement, taken as a whole, is 

fair, reasonable, and adequate. Staton v. Boeing Co., 327 F.3d 938, 952 (9th Cir. 2003).  

District courts should balance a series of non-exclusive factors to evaluate the fairness of a class 

settlement, including:  (1) the strength of the plaintiff’s case; (2) the risk, expense, complexity, and likely 

duration of further litigation; (3) the risk of maintaining class action status throughout the trial; (4) the 

benefits offered in the settlement; (5) the extent of discovery completed and the stage of the proceedings; 

(6) the experience and views of counsel; (7) the presence of a governmental participant; and (8) the 

reaction of the class members to the proposed settlement. Churchill Village, 361 F.3d at 575; Hanlon v. 

Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir. 1998). Additionally, courts must ensure that “the 

settlement is not the product of collusion among the negotiating parties.” In re Bluetooth Headset Prods. 

Liab. Litig., 654 F.3d 935, 946-47 (9th Cir. 2011).  The proposed Settlement meets all requirements for 

final approval under the Ninth Circuit’s fairness factors, as well as those of Rule 23(e). 

1. Factors 1 and 2: The Strength of Plaintiff’s Case and the Risk, Expense, 

Complexity, and Likely Duration of Litigation Favor of Settlement  

Courts often address the first two Churchill factors together, as they require the court to assess 

the plaintiff’s “likelihood of success on the merits and the range of possible recovery” versus the risks 

of continued litigation and maintaining class action status through trial. See Garner v. State Farm Mut. 

Auto. Ins. Co., No. 08- cv-1365-CW, 2010 WL 1687832, at *9 (N.D. Cal. Apr. 22, 2010). However, the 

Court need not “reach any ultimate conclusions on the contested issues of fact and law which underlie 

the merits of the dispute, for it is the very uncertainty of outcome in litigation and avoidance of wasteful 

and expensive litigation that induce consensual settlements.” Officers for Justice, 688 F.2d at 625. These 

factors weigh in favor of approving settlement when, as here, the defendant has “plausible defenses that 
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could have ultimately left class members with a reduced or nonexistent recovery.” In re TracFone 

Unlimited Serv. Plan Litig., 112 F. Supp. 3d 993, 999 (N.D. Cal. 2015).   

The Settlement here appropriately balances the costs, risks, and likely delay of further litigation 

against the benefits provided, on the other hand. 4 NEWBERG ON CLASS ACTIONS (4th ed.) § 11:50 at 

155 (“In most situations, unless the settlement is clearly inadequate, its acceptance and approval are 

preferable to lengthy and expensive litigation with uncertain results.”). While Plaintiff is confident in 

the strength of his claims, he also recognizes that he would have to overcome significant obstacles to 

succeed which render the outcome of litigation uncertain, and absent a settlement, the final resolution 

of this litigation through the trial process may require further protracted, adversarial litigation and 

appeals, which will substantially delay any relief the Settlement Class would be entitled if they prevail. 

Indeed, the claims and issues in this action are vigorously disputed, and the Court has already 

dismissed many of the claims previously asserted. This action involves complex and highly technical 

issues relating to the design and manufacture of DSG transmissions in Settlement Class Vehicles. 

Defendant denies Plaintiff’s allegations and claims, and maintains, inter alia, that the subject DSG 

transmissions are not defective and are, in fact, state of the art, high performance transmissions that were 

properly designed, manufactured, marketed and sold, and were safe and functioned properly. Defendant 

further maintains that no warranties, express or implied, were breached, and no applicable statutes were 

violated nor was any wrongdoing committed with respect to these vehicles and their transmissions. In 

addition, most Class Members have never experienced, and indeed may never in the future experience, 

any alleged condition or malfunction regarding their Class Vehicle’s transmission, or any other such 

transmission issue that affects the use and enjoyment of their vehicles. Finally, perceptions involving 

the performance of a transmission (i.e., what a person might feel is rough shifting or shuddering) are 

often inherently subjective in nature, may not be indicative of any alleged malfunction or defect, and 

may significantly be affected by numerous individualized issues including the manner in which each 

vehicle is/has been driven, the types of driving, and each vehicle’s maintenance history.   

Defendant has also asserted numerous defenses, including those that were asserted in the various 

motions to dismiss, and there are, in addition, statute of limitations, standing, and other factual and legal 
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defenses applicable to various Settlement Class Members that could preclude all or many of the 

Settlement Class Members’ recovery under their applicable states’ laws if this action were not settled.  

There is, thus, an appreciable chance that if this action is litigated to conclusion, the Class Members may 

not get any recovery at all, or if there is some recovery, it may be substantially delayed and much less 

than the substantial benefits afforded by this Settlement. 

By reaching this Settlement, the Parties avoid further protracted and uncertain litigation and will 

establish a means for prompt, streamlined resolution of Class Members’ claims against Defendant. 

Given the alternative of long and complex litigation before this Court, the risks involved in such 

litigation, the potential evidentiary issues, and the possibility of further appellate review, the availability 

of prompt relief under the Settlement is highly beneficial to Class Members, and here, the relief is 

substantial.  Given the obstacles and inherent risks Plaintiff’s face with respect to their claims and even 

getting to trial — the substantial benefits the Settlement provides clearly favor its final approval.  

2. Factor 3: The Risk of Maintaining Class Action Status Through the Trial 

Class certification has not yet been granted in this Action. In the course of the litigation and the 

Parties’ settlement negotiations, Defendant raised a number of defenses to Plaintiff’s claims, including 

defenses to maintaining this action as a class action.  Given this Court’s orders on Defendant’s motions 

to dismiss, including its July 13, 2020 Order granting Defendant’s motion to dismiss several claims in 

Plaintiff’s Third Amended Complaint, attaining and maintaining class action status would be risky.  This 

is particularly true when considering the fact that this action involves the alleged performance of the 

vehicles’ transmissions, and any transmission’s performance may be impacted materially by the 

perceptions of each user, the manner in which each vehicle is driven and maintained, and also outside 

influences (accidents, roadway and environmental factors), all of which are inherently individualized in 

nature. In addition, there are many other potential factors that are uniquely individualized among 

Settlement Class Members including, but not limited to, each Settlement Class Member’s purchase 

circumstances and decisions; what if anything was seen, heard or relied upon prior to or during each 

Settlement Class Member’s purchase or lease; whether the vehicle was used and how it was driven and 

maintained by the prior owners; how each Settlement Class Member (and prior owner) operated and 
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maintained his/her/its vehicle; whether any alleged condition ever manifested in the particular vehicle 

and, if so, when, where and how; the facts, circumstances and root causes of any alleged incidents of a 

claimed mis-performance of the transmission; whether and to what extent any issues were ever presented 

by a Settlement Class Member to an Audi dealer for diagnosis and/or repair under the vehicle’s original 

New Vehicle Limited Warranty; whether and to what extent any Settlement Class Member sustained a 

legally cognizable injury and/or otherwise has legal standing; and whether and to what extent Settlement 

Class Member claims are otherwise barred by applicable state law including statute of limitations, 

privity requirements, and many other potential issues germane to the claims.  These differences, and the 

many differences in the laws among the 50 states, could create significant obstacles to any class 

certification let alone certification of a nationwide class. 

There is, thus, a very real risk that the Court would find this action not suitable for class 

certification, or not suitable for certification on a nationwide or multistate basis. A denial of class 

certification, like a loss on the merits, would effectively extinguish any hope of recovery by the Class.  

Even if Plaintiff were to prevail on a motion for class certification, there would remain a risk of losing 

on summary judgement or at a jury trial, and any judgment or order granting class certification could 

also be reversed on appeal.  The litigation and appellate process themselves could substantially delay 

any potential recovery to the Class for years.   

In contrast, these individualized issues do not arise in the context of a class settlement since the 

Court is not faced with the significant manageability problems of a trial. See Amchem Prods., Inc. v. 

Windsor, 521 U.S. 591, 620 (1997) and In re Hyundai & Kia Fuel Econ. Litig., 926 F.3d 539, 556-7 (9th 

Cir. 2019) (individual issues that may preclude class certification in litigation do not preclude class 

certification for settlement purposes, since manageability at trial is no longer a concern). 

3. Factor 4: The Settlement Benefits are Substantial 

As demonstrated in Section III, supra, this Settlement is fair, reasonable and adequate, providing 

significant, concrete and valuable benefits to the Settlement Class that directly address the issues alleged 

in the Action. As this Court held on Preliminary Approval, the Settlement provides “significant results 

for the prospective class members…” (PA Order, ECF 135 at 13). And this is even more so when 
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considering the very real risks, outlined above, of non-recovery to the Class, substantially delayed and/or 

reduced recovery, and denial of class certification or the ability to maintain class certification through 

trial and possible appeals.  Accordingly, this factor weighs heavily in favor of preliminary approval. 

4. Factor 5: The Discovery, Research, and Analysis Performed by Class 

Counsel is adequate to assess the Settlement and the Strengths and 

Weaknesses of Plaintiff’s Claims 

Class settlements are presumed fair when they are reached “following sufficient discovery and 

genuine arms-length negotiation.” National Rural Telecomm. Coop. v. DIRECTV, 221 F.R.D., 523, 528 

(C.D. Cal. 2004); 4 NEWBERG at § 11.24. However, “[i]n the context of class action settlements, as long 

as the parties have sufficient information to make an informed decision about settlement, ‘formal 

discovery is not a necessary ticket to the bargaining table.’” Wilson v. Tesla, Inc., No. 17-cv-03763-JSC, 

2019 U.S. Dist. LEXIS 112866, at *8 (N.D. Cal. July 8, 2019) (quoting Linney v. Cellular Alaska P’ship, 

151 F.3d 1234, 1239 (9th Cir. 1998)). 

This factor weighs heavily in favor of approving the Settlement here. As explained in Plaintiff’s 

Motion for Attorneys’ Fees and Expenses (ECF 139), Class Counsel conducted significant pre-filing 

investigations, which included detailed review and evaluation of the facts, including a thorough and 

exhaustive investigation of issues related to Defendant’s representations, advertising, marketing, 

business practices, engineering decisions, and comprehensive research and analysis of the applicable 

law. (Straus Decl. ¶ 5.) Class Counsel interviewed many other Class Members, with whom they 

communicated throughout the course of the litigation. (Id. ¶ 6.) In all phases of the litigation, Class 

Counsel worked to develop a full and complete understanding of the legal issues underlying Plaintiff’s 

claims and advocate forcefully on behalf of all Class Members. (Id.) 

This Action was vigorously litigated before the Settlement was reached. Ultimately, Defendant 

disclosed substantial information under the settlement and mediation privilege. (Straus Decl. ¶ 7.) This 

factor supports preliminary approval.  The breadth of information reviewed, extensive investigation 

efforts and analyses performed by Class Counsel have enabled counsel to weigh the likely success of 

Plaintiff’s claims, the risks and uncertainties described above, and estimate individual potential damages 

associated with Plaintiff’s claims. (Id. ¶ 7.) This necessary work also allowed Class Counsel to proceed 
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forward in a collaborative manner and formulate a litigation strategy aimed at obtaining meaningful 

relief for the Class as efficiently as possible. (Id. ¶ 7.) Accordingly, Plaintiff and Class Counsel had 

sufficient information to make an informed decision about the Settlement and to determine that it 

represented a favorable and fair result for the Class Members. 

5. Factor 6: Experienced Class Counsel Recommends Final Approval 

Where counsel is well-qualified to represent the class in a settlement based on their class action 

experience and familiarity with the strengths and weaknesses of the action, “[c]ounsel’s opinion is 

accorded considerable weight.” Carter v. Anderson Merchandisers, LP, No. EDCV 07-0025-VAP, 2010 

U.S. Dist. LEXIS 55629, at *8 (C.D. Cal. May 11, 2010).  

Plaintiff is represented by attorneys who have extensive experience litigating and serving as 

counsel in numerous consumer class actions, and other complex matters, including cases regarding 

automotive defect claims, warranty claims, unfair business practice claims and false advertising claims. 

(Straus Decl. ¶ 8.) Class Counsel identified and investigated the claims, vigorously prosecuted this 

action, and will continue to do so through final judgment and any appeal. Class Counsel’s skill, 

expertise, and experience were critical to achieving the Settlement here. They fully endorse the 

Settlement as fair, reasonable, and adequate and in the best interests of the Class. (Straus Decl. ¶ 8.) 

6. Factor 7: No Government Participant Is Present 

Notice has been issued pursuant to the Class Action Fairness Act, 28 U.S.C. § 1715. (Lacy Decl. 

¶ 3.) No governmental entity has intervened or voiced any objection to the Settlement. 

7. Factor 8: The Response from Class Members Favors Final Approval  

The existence of overwhelming support for a settlement agreement by the Settlement Class lends 

substantial weight to a finding that the settlement is fair, reasonable and adequate. DIRECTV, 221 F.R.D. 

at 529 (“the absence of a large number of objections to a proposed class action settlement raises a strong 

presumption that the terms [] are favorable to the class members.”) accord Barcia v. Contain-A-Way, 

Inc., No. 07cv938–IEG–JMA, 2009 WL 587844, at *4 (S.D. Cal. Mar. 6, 2009).9 

 
9 See, e.g., Churchill Village LLC v. Gen. Elec., 361 F.3d 566, 577 (9th Cir. 2004) (affirming approval of settlement where 

45 of approximately 90,000 class members, 0.05%, objected and 500 members (0.56%) opted out);  Keegan v. Am. Honda 

Motor Co., Inc., 2014 U.S. Dist. LEXIS 197404, *35-36 (C.D. Cal. Jan. 21, 2014) (“relatively low number or opt-outs 

[.0106% of the class] and objections [.0032% of the class] indicates that the class generally approves of the settlement.”); 

Browne v. Am. Honda Motor Co., 2010 U.S. Dist. LEXIS 145475, *49 (C.D. Cal. July 29, 2010) (480 opt-outs [0.065% of 
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As discussed supra, the de minimus opt-out and objection rate (i.e., combined, only 0.025% of 

the Settlement Class) shows the overwhelmingly positive response to the Settlement. See Rodriguez v. 

West Publishing Corp, 563 F.3d 948, 967 (9th Cir. 2009) (affirming approval of a class action settlement 

where there were 54 objections out of 376,301 notices sent). As of July 29, 2022, 503 Settlement Class 

Members filed claims for reimbursement, and there may be additional claims that were postmarked prior 

to or on the July 29, 2022 deadline that have not yet been received and/or logged in by the Claim 

Administrator.10 The reaction of the Class weighs in favor of the Settlement. 

8. Factor 9: Lack of Collusion Between the Parties  

“Where a settlement is the product of arms-length negotiations conducted by capable and 

experienced counsel, the court begins its analysis with a presumption that the settlement is fair and 

reasonable.” Garner v. State Farm Mut. Auto. Ins. Co., No. 08-cv-1365-CW, 2010 WL 1687832, at *13 

(N.D. Cal. Apr. 22, 2010). That presumption should clearly apply here, and evidence of a settlement 

negotiation process involving the assistance of a neutral mediator also weighs in favor of approval. In 

re Bluetooth Headset Prods. Liab. Litig., 654 F.3d 935, 948 (9th Cir. 2011) (“the presence of a neutral 

mediator [is] a factor weighing in favor of a finding of non-collusiveness.’”). 

The Settlement is the product of hard-fought, arms-length negotiations between the Parties and 

their well-qualified counsel, including a full-day mediation session and extensive arm’s length 

negotiations after that, with the assistance of a neutral mediator at JAMS. (Straus Decl. ¶ 9.)   There was 

no collusion nor even any indicia of collusion. Throughout these negotiations, the Parties were 

represented by counsel experienced in the prosecution, defense and settlement of complex class actions. 

Thus, the Settlement is as presumptively fair and reasonable as it is objectively fair and reasonable. 

VII. CLASS ACTION TREATMENT IS APPROPRIATE  

“Parties seeking class certification must satisfy each of the four requirements of Rule 23(a) — 

numerosity, commonality, typicality, and adequacy[.]” Briseno v. ConAgra Foods, Inc., 844 F.3d 1121, 

1124 (9th Cir. 2017). In its Preliminary Approval Order, the Court found that, for settlement purposes, 

 
eligible class members] and 117 objectors [0.016%] “indicate that class members largely favor the proposed settlement and 

find it fair”). Further, a high claims rate suggests class member support for the settlement. See Larsen v. Trader Joe’s Co., 

No. 11-5188, 2014 U.S. Dist. LEXIS 95538 (N.D. Cal. July 11, 2014) (“participation rate . . . weighs in favor of finding 

that the settlement is favorable to the class members”). 
10 See FN3 supra. 
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the Class could preliminarily be certified as defined in the Settlement Agreement and that the proposed 

Settlement Class met the requirements such that the Notice Plan could be implemented. (ECF 135.) In 

doing so, the Court found that the Settlement Class Representatives satisfied both Rule 23(a) and (b)(3) 

requirements, and that Settlement Class Counsel were adequate representatives of the Class. (Id.)  

There is no reason for the Court to depart from its previous conclusion that certification of the 

Class is warranted, and no party argues otherwise.  

A. The Class is Sufficiently Numerous  

Rule 23(a)(1) is satisfied when “the class is so numerous that joinder of all class members is 

impracticable.” Fed. R. Civ. P. 23(a)(1). Numerosity is generally satisfied when the class exceeds forty 

members. Slaven v. BP Am., Inc., 190 F.R.D. 649, 654 (C.D. Cal. 2000). “A specific minimum number 

is not necessary, and [a] plaintiff need not state the exact number of potential class members.” Richie v. 

Blue Shield of Cal., No. 13-cv-2693-EMC, 2014 WL 6982943, at *15 (N.D. Cal. Dec. 9, 2014) (class 

of 140 members meets numerosity requirement). Here, the Court has found that the numerosity 

requirement is satisfied (PA Order, ECF 135 at 7) since the Class includes more than 36,000 members 

dispersed across the United States. Numerosity is thus clearly established.  

B. There Are Common Questions of Both Law and Fact  

Rule 23(a)(2) “conditions class certification on demonstrating that members of the proposed 

class share common ‘questions of law or fact.’” Stockwell v. City & County of San Francisco, 749 F.3d 

1107, 1111 (9th Cir. 2014). Courts routinely find commonality where class claims arise from a 

defendant’s uniform course of conduct. Spalding v. City of Oakland, No. C11-2867 TEH, 2012 WL 

994644, at *3 (N.D. Cal. Mar. 23, 2012) (finding commonality where plaintiffs “alleged a common 

course of conduct that is amenable to classwide resolution”). Here, as this Court recognized on 

Preliminary Approval, the issues in this case are common to the members of the proposed class. (PA 

Order, ECF 135 at 8).  There are common issues of law and fact that affect the Class uniformly and 

satisfy the commonality requirement.  

C. Class Representatives’ Claims Are Typical of Other Class Members’ Claims  

 “The test of typicality is ‘whether other members have the same or similar injury, whether the 

action is based on conduct which is not unique to the named plaintiffs, and whether other class members 
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have been injured by the same course of conduct.’” Evon v. Law Offices of Sidney Mickell, 688 F.3d 

1015, 1030 (9th Cir. 2012). As this Court recognized in the Preliminary Approval Order, “Plaintiff’s 

claims are both factually and legally similar to those of the putative class.” (PA Order, ECF 135 at 8). 

Nothing has changed since then. Plaintiff’s and Class Members’ claims arise from the same nucleus of 

facts and are based on the same alleged defect and legal theory. Typicality is therefore satisfied.  

D. Class Representatives and Class Counsel Fairly and Adequately Protect the 

Interests of the Class  

A determination of adequacy of representation requires that “two questions be addressed: (a) do 

the named plaintiffs and their counsel have any conflicts of interest with other class members and (b) 

will the named plaintiffs and their counsel prosecute the action vigorously on behalf of the class?” In re 

Mego Fin. Corp. Sec. Litig., 213 F.3d 454, 462 (9th Cir. 2000), as amended (June 19, 2000) (citing 

Hanlon, 150 F.3d at 1020). 

Here, Plaintiff seeks the same remedy as all Class Members: addressing the alleged transmission 

defect claimed to exist in the Class Vehicles. Further, Class Counsel have extensive experience litigating 

and settling class actions, including unlawful business practices claims on behalf of consumers. They 

have demonstrated expertise in handling all aspects of complex litigation and class actions and are 

qualified to represent the Class. (See generally ECF 139-2, ECF 139-3, ECF 139-4.)  

E. Rule 23(b)(3) Predominance and Superiority Requirements are Satisfied 

 In addition to the requirements of Rule 23(a), the Court must find one provision of Rule 23(b) 

satisfied. The Court should certify a Rule 23(b)(3) class when: (i) “questions of law or fact common to 

class members predominate over any questions affecting only individual members”; and (ii) a class 

action is “superior to other available methods for fairly and efficiently adjudicating the controversy.” 

Fed. R. Civ. P. 23(b)(3). This case satisfies both the predominance and superiority requirements.  

1. Common Issues of Law and Fact Predominate  

To satisfy Rule 23(b)(3), Plaintiff must demonstrate that “common questions ‘predominate over 

any questions affecting only individual [class] members.’” Amgen Inc. v. Conn. Ret. Plans & Trust 

Funds, 133 S. Ct. 1184, 1196 (2013). Predominance does not require that each class member have 

identical claims but, rather, that the claims are sufficiently cohesive. Local Joint Executive Bd. of 

Culinary/Bartender Trust Fund v. Las Vegas Sands, Inc., 244 F.3d 1152, 1162 (9th Cir. 2001).  Here, 
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as stated above, and as the Court held in preliminarily approving the settlement (ECF 135 at 8), common 

questions of law and fact include whether the Settlement Class Vehicles contain the alleged transmission 

defect, whether Defendant knew or should have known of the alleged defect before it sold the Class 

Vehicles, and whether Defendant breached the implied warranty of merchantability or any applicable 

statutes. This suffices, for the purpose of the Class, to present a predominance of common issues 

particularly in the class settlement context, where Courts do not have to address the manageability of 

individual issues that might arise at trial. Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 620 (1997) and 

In re Hyundai & Kia Fuel Econ. Litig., 926 F.3d 539, 556-7 (9th Cir. 2019) (individual issues that may 

preclude class certification in litigation do not preclude class certification for settlement purposes, since 

manageability at trial is no longer a concern). 

2. Class Treatment Is Superior in this Case  

Here, each of Rule 23(b)(3)’s factors supports certifying the Class for settlement purposes. A 

class action is superior to other methods for the fair and efficient adjudication of this controversy since 

joinder of all the members of the Class is impracticable and adjudication of this controversy through a 

class action will avoid the possibility of inconsistent and potentially conflicting outcomes. 

There is little interest or incentive for Class Members to individually control the prosecution of 

separate actions. The Class Members’ individual claims are too small to justify the potential litigation 

costs that would be incurred by prosecuting these claims individually. This fact strongly warrants a 

finding that a class action is a superior method of adjudication. A class action also would be superior 

because concentrating this litigation in one forum would not only prevent the risk of inconsistent 

outcomes but would “reduce litigation costs and promote greater efficiency.” Negrete v. Allianz Life Ins. 

Co. of N. Am., 238 F.R.D. 482, 493 (C.D. Cal. 2006). In evaluating the Settlement at the Preliminary 

Approval stage, this Court already found that a class action is superior to other available methods for 

the fair and efficient adjudication of this controversy and that the “commonality requirement is met in 

this case.” (ECF 135.) This remains true, and superiority is clearly established.  

VIII. CONCLUSION  

For the foregoing reasons, Plaintiff respectfully requests the Motion be granted. 
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Dated: July 29, 2022    Respectfully submitted, 

 

MILBERG COLEMAN BRYSON  

PHILLIPS GROSSMAN, PLLC 

  

     By:   /s/ Alex R. Straus    

Alex R. Straus (SBN 321366) 

280 S. Beverly Drive 

Beverly Hills, CA 90212 

Los Angeles, CA 91436 

Tel: (917) 471-1894 

Fax: (865) 522-0049 

Daniel K. Bryson*  

900 W. Morgan St.  

Raleigh, NC 27603  

Tel: 919-600-5000; Fax: 919-600-5035  

dbryson@milberg.com  

 

Gregory F. Coleman*  

First Horizon Plaza  

800 S. Gay Street, Suite 1100  

Knoxville, TN 37929  

Tel: (865) 247-0080; Fax: (865) 522-0049  

gcoleman@Milberg.com  

 

Mitchell M. Breit* 

112 Madison Avenue  

New York, NY 10016  

Tel. 212-784-6422 Fax: 212-213-5949 

mbreit@milberg.com 

 

      Deborah R. Rosenthal (SBN 184241) 

SIMMONS HANLY CONROY, LLC 

100 N. Pacific Coast Highway, Suite 1350 

El Segundo, CA 90325 

Telephone: (415) 536-3986 

 
Attorneys for Plaintiff and Proposed Class Counsel 

 

*pro hac vice 
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UNITED STATES DISTRICT COURT 
 

NORTHERN DISTRICT OF CALIFORNIA 
 

   JOHN CHESS, on behalf of himself and all 

others similarly situated   

    

                                    Plaintiff, 

 vs. 

VOLKSWAGEN GROUP OF AMERICA, 

INC.,  

                                   Defendant.  

 

 

 

 

 

 

 

 

 

 

Case No. 4:17-cv-07287-HSG 

 
 

DECLARATION OF MITCHELL M. 

BREIT IN SUPPORT OF PLAINTIFF’S 

MOTION FOR FINAL APPROVAL OF 

CLASS ACTION SETTLEMENT 

 

  
 

 

 

I, Mitchell M. Breit, declare as follows:  

1. I am a member of the law firm of Milberg Coleman Bryson Phillips Grossman, 

PLLC (“MCBPG”), counsel of record for Plaintiffs in this matter. I am admitted pro hac vice to 

this Court and I am a member of good standing of the bar of the state of New York. I respectfully 

submit this declaration in support of Plaintiff John Chess’ (“Plaintiff”) Motion for Final Approval 

of Class Action Settlement. I have personal knowledge of the facts set forth in this declaration 

and could testify competently to them if called upon to do so. 

2. After the Court’s July 13, 2020 Order, the Parties entered into settlement 

negotiations.  

3. In or around January 2021, the Parties reached certain partial tentative agreements 

and began the mediation process.  

4. On February 12, 2021, following extensive preliminary negotiations that did not 

result in a settlement, the Parties participated in a full-day mediation session with an experienced, 

professional third-party neutral mediator at JAMS, Bradley A. Winters, Esq.  

5. Thereafter, the Parties engaged in arms-length negotiations through many 

telephonic discussions and ultimately agreed on the principal terms of the proposed Settlement 

Agreement. The Parties engaged in additional and extensive months-long negotiations to finalize 

and memorialize all aspects of the Settlement Agreement, including each of its exhibits.  

6. The Parties ultimately agreed to engage Angeion Group, a respected national 

settlement administration company, to help devise and implement a Class Notice Plan, the 

settlement website and information call center for Settlement Class Members, and to review and 
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administer Claims for Reimbursement under the Settlement.  The Class Notice and Claim Form 

were also negotiated at arm’s length, with the goal of making them easy to read, understand and 

fully informative.  

I declare under penalty of perjury under the laws of the State of California and the United 

States that the foregoing is true and correct and that this declaration was executed on July 29, 2022, 

in New York, New York.  

 

    

/s/ Mitchell M. Breit______ 

Mitchel M. Breit 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA     
JOHN CHESS,   
  
 Plaintiff,   
 vs.  
  
VOLKSWAGEN GROUP OF AMERICA, 
INC.,   
   
 Defendant.  
  

 
 
Case No. 17-cv-07287-HSG 
 
 
 
 
 
  

 
DECLARATION OF LACEY ROSE RE: NOTICE AND ADMINISTRATION 

 
I, LACEY ROSE, hereby declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that the 

following is true and correct to the best of my knowledge: 

1. I am a Project Manager with Angeion Group, LLC (“Angeion”), the Settlement 

Administrator retained in this matter, located at 1650 Arch Street, Suite 2210, Philadelphia, PA 19103.  

I am over 21 years of age and am not a party to this action.  I have personal knowledge of the facts set 

forth herein. 

2. Angeion was retained by the Defendant and appointed by this Court to serve as Settlement 

Claim Administrator and to, among other tasks, provide Notice of Class Action Settlement to the Settlement 

Class, and perform other duties as specified in the Settlement Agreement and by the directives of the Court, 

including but not limited to the Order Granting Preliminary Approval of Class Action Settlement (the 

“Preliminary Approval Order”). 
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3. Angeion has administered class action settlements involving millions of class members. A 

representative list of the settlements administered by Angeion is available at 

https://www.angeiongroup.com/cases.php. Through the administration of the settlements referenced 

above, Angeion has received, processed, and secured data from defendants and other sources. Angeion 

has analyzed settlement class member data including performing deduplication, National Change of 

Address Searches (NCOA) and skip traces. Angeion has successfully implemented noticing campaigns 

involving direct mail notice, email notice, text noticing, printed media, and digital media for millions of 

potential class members. Further, Angeion has analyzed and reported on class member data obtained 

through claim forms submitted via mail and through online claims filing, class member correspondence, 

objections to the settlement, exclusion requests and other means. Angeion is experienced in the application 

of complex claim calculations and, where applicable, tax withholding and reporting, as required by 

federal, state, and local taxing authorities, as well as in reviewing settlement agreements and court orders. 

4. Angeion is not related to or affiliated with the Plaintiffs, Plaintiffs’ Counsel, Defendants 

or Counsel for Defendants. 

5. The purpose of this Declaration is to provide the Court with a summary of the work 

performed by Angeion to disseminate notice to the Settlement Class and other administrative tasks. 

CAFA NOTICE 

6. On July 19, 2021, pursuant to 28 U.S.C. §1715, Angeion caused Notice of this Settlement 

and related materials (“CAFA Notice”) to be sent to the Attorneys General of all 50 states and Puerto Rico 

and the District of Columbia, as well as the Attorney General of the United States. A copy of the CAFA 

Notice is attached hereto as Exhibit A.  

CLASS DATA 

7. The Settlement Class is defined as: “All persons and entities who purchased or leased a 

Settlement Class Vehicle in the United States of America or Puerto Rico.” 

8. On or about November 30, 2021, Angeion received from counsel for Defendant, a list of 

11,722 unique Vehicle Identification Number (“VIN”) records of the Settlement Class Vehicles. 
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9. Pursuant to the terms of the Settlement Agreement and Preliminary Approval Order, 

Angeion coordinated with IHS Markit/Polk (“IHS”) to obtain from all of the state Departments of Motor 

Vehicles the names and mailing addresses associated with the VINs of the Settlement Class Vehicles 

provided by the Defendant. The name and address records provided by IHS encompassed present and 

former owners and lessees of 2010, 2011, or 2012 Audi S4 or Audi S5 vehicles, and were further refined 

to include 36,328 unique individuals (the “Class List”). 

DIRECT NOTICE 

Mailed Notice 

10. On March 11, 2022, Angeion caused the Class Notice and Claim Form (“Notice Packet”) 

in the form approved by the Court to be mailed via the United States Postal Service (“USPS”) first class 

mail, postage prepaid, to 36,328 Settlement Class Members (“Mailing List”). The Notice and Claim Form 

are attached hereto as Exhibit B and Exhibit C, respectively. 

11. Prior to mailing, the Mailing List was processed through the USPS National Change of 

Address database to identify updated addresses for individuals who have moved within the last four years 

and who filed a change of address card with the USPS.  

12. The return address for the Class Notices is the physical address of Angeion’s office.  

Notices that were returned by the USPS as undeliverable with a forwarding address were re-mailed to that 

forwarding address. Notices that were returned by the USPS without a forwarding address were subjected 

to an address verification search (“skip trace”) in an attempt to locate an updated address. As a result of 

the above-described efforts, of the 5,410 Notice Packets returned as undeliverable by the USPS, 3,465 

were re-mailed to updated addresses. 

SETTLEMENT WEBSITE 

13. On March 11, 2022, Angeion activated a case-specific website, 

www.DSGTransmissionSettlement.com (the “Settlement Website”), where Settlement Class Members 
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are able to download and print the Claim Form to be completed and mailed via the USPS. Also on the 

Settlement Website, Settlement Class Members can easily view general information about this class action 

Settlement, Frequently Asked Questions and their answers, review and download relevant documents 

including the Class Notice, Settlement Agreement, Motion for Preliminary Approval, Preliminary 

Approval Order and other relevant Court documents, and view important dates and deadlines pertinent to 

the Settlement. This case-specific Settlement Website was designed to be user-friendly and makes it easy 

for Settlement Class Members to find information about the case. The Settlement Website also has a 

“Contact Us” page whereby Settlement Class Members can send an email with any additional questions 

to a dedicated email address, info@DSGTransmissionSettlement.com. As of the date of this declaration, 

the Settlement Website has received 6,242 website visits by 3,601 unique users totaling 8,701 pageviews. 

TOLL-FREE HOTLINE 

14. On March 11, 2022, Angeion activated the following toll-free number dedicated to this 

Settlement: 1-844-957-4280. The toll-free hotline utilizes an interactive voice response (“IVR”) system 

to provide Settlement Class Members with responses to frequently asked questions and provide essential 

information regarding the Settlement. This hotline is accessible 24 hours a day, 7 days a week.  As of the 

date of this declaration, Angeion has received 395 calls totaling 1,688 minutes. 

CLAIM FORM SUBMISSIONS, OBJECTIONS AND REQUESTS FOR EXCLUSION 

15. The deadline for Class Members to mail a Claim Form is July 29, 2022. As of  

July 26, 2022, Angeion has received 503 Claim Form submissions, with an average of $5,355.23 claimed 

as covered repair expenses. These claim form submissions are still subject to final audits, including the 

full assessment of each claim’s validity and a review for duplicate submissions. Angeion will continue to 

report to the Parties the number of Claim Form submissions it receives and processes.  
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16. The deadline to mail a request for exclusion from the Settlement was April 25, 2022. As 

of the date of this declaration, Angeion has received seven (7) exclusion requests. Attached hereto as 

Exhibit D is the names of the individuals who submitted exclusion requests. 

17. The deadline to mail an objection to the Settlement was April 25, 2022. As of the date of 

this declaration, Angeion has received two (2) objections. 

 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct.  Executed at Las Vegas, Nevada, this 22nd day of July, 2022. 

  

 LACEY ROSE, Declarant 
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1650 Arch Street, Suite 2210 
Philadelphia, PA 19103  

www.angeiongroup.com 
215.563.4116 (P) 
215.525.0209 (F) 

   

July 19, 2021 

VIA USPS PRIORITY MAIL 

United States Attorney General & 
Appropriate Officials 
  

Re:  Class Action Fairness Act - Notice of Class Action Settlement to Federal and State Officials 
John Chess v. Volkswagen Group of America, Inc. (listed on the Court Docket as Gillard, et al. v. 
Volkswagen Group of America, Inc.) 

 
Dear Counsel or Official: 

Angeion Group, an independent claims administrator, on behalf of the Defendant Volkswagen Group of America, 
Inc. d/b/a Audi of America, Inc. (“VWGoA”) in the below-described action, hereby provides your office with this 
notice under the provisions of the Class Action Fairness Act (“CAFA”), 28 U.S.C. § 1715, to advise you of the 
following proposed class action settlement: 
 

Case Name:  John Chess, et al. v. Volkswagen Group of America, Inc. (listed on the Court Docket as Gillard 
v. Volkswagen Group of America, Inc.) 
Index Number:  4:17-cv-07287 
Jurisdiction:  United States District Court for the Northern District of California 
Date Settlement Filed with Court:  July 9, 2021 
Judicial Hearing Scheduled:  A Motion for Preliminary Approval was filed on July 9, 2021, and is 
scheduled for a hearing on September 16, 2021, at 2:00 pm before the Honorable Haywood S Gilliam, 
Jr. Since the Motion for Preliminary Approval has not yet been heard, a Final Fairness Hearing has not 
yet been scheduled.  Hearing dates may be continued by the court without further notice. 

 
In accordance with the requirements of 28 U.S.C. § 1715, the following documents are enclosed: 

 

1. Copies of the Complaint and Amended Complaints:  Class Action Complaint filed with the Court on 
December 22, 2017; Corrected First Amended Class Action Complaint filed on April 24, 2018; Second 
Amended Class Action Complaint filed on March 15, 2019; Third Amended Class Action Complaint filed on 
August 19, 2019; and Fourth Amended Class Action Complaint filed on July 6, 2021. 

 

2. Motion for Preliminary Approval of Class Action Settlement, with supporting submissions and proposed 
order, filed on July 9, 2021. 

 
3. Settlement Agreement with Exhibits (including proposed Class Notice and Claim Form). 

 
4. Class Vehicle Population Chart by State. 
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CAFA Notice of Class Action Settlement 
July 19, 2021 
Page 2 of 2 
 
 

2 
   

 
5. Judicial Opinions Related to the Settlement:  The Court has not issued a judicial opinion related to the 

Settlement at this time.  
 
If you have questions about this notice, the proposed settlement, or the enclosed materials, or if you did not 
receive any of the above-listed materials, please contact the following counsel for Volkswagen Group of America, 
Inc.: 
 

Herzfeld & Rubin, P.C. 
Michael B. Gallub, Esq. 
Brian T. Carr, Esq. 
125 Broad Street 
New York, New York 10004 
(212) 471-8500 
mgallub@herzfeld-rubin.com   
bcarr@herzfeld-rubin.com 

  
Sincerely, 

  

Angeion Group   
1650 Arch Street, Suite 2210 
Philadelphia, PA  19103 
(p) 215-563-4116 
(f)  215-563-8839  
  Enclosures: CD-ROM 
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Questions? Call 1-844-957-4280 or visit www.DSGTransmissionSettlement.com  

 

 

Chess v. Volkswagen Group of America, Inc. d/b/a Audi of America, Inc., 

U.S. District Court, Northern District of California, (listed on the Court Docket 

as Gillard, et al. v. Volkswagen Group of America, Inc.) Civil Action No. 4:17-

cv-07287-HSG 

A federal court authorized this Notice. This is not a solicitation from a lawyer. 

THIS NOTICE OF A CLASS ACTION SETTLEMENT MAY AFFECT YOUR RIGHTS. 

PLEASE READ IT CAREFULLY. 

 A Settlement has been proposed in a putative class action lawsuit against Volkswagen 

Group of America, Inc. (“VWGoA”) in which Plaintiff has claimed that the DSG 

transmissions in certain Audi S4 and Audi S5 vehicles contain an alleged defect that could 

potentially result in shuddering, juddering, rough shifting or improperly entering “limp 

mode” conditions at certain times. VWGoA has denied the claims and maintains that the 

transmissions in these vehicles are properly designed and manufactured and are not 

defective. The class action, pending in the United States District Court for the Northern 

District of California, is entitled Gillard v. Volkswagen Group of America, Inc. d/b/a Audi of 

America, Inc., Civil Action No. 4:17-cv-07287 (the “Action” or “Lawsuit”). The Action has 

not gone to trial and the Court has not decided in favor of the Plaintiff or VWGoA.  Instead, 

the Plaintiff and VWGoA have agreed to settle the Action. 

 You are a “Settlement Class Member” and are affected by this Settlement if you purchased 

or leased a model year 2010, 2011 or 2012 Audi S4 or Audi S5 vehicle in the United States 

or Puerto Rico that was imported and distributed by VWGoA for sale or lease in the United 

States or Puerto Rico (hereinafter, collectively, “Settlement Class Vehicles”). 

 This Notice explains the Action, the Settlement, your legal rights, your available benefits 

and who is eligible for them, how to obtain them if you are eligible, and applicable time 

deadlines and procedures. As a Settlement Class Member, you have various options that 

you may exercise before the Court decides whether to approve the Settlement. Additional 

information is available online at www.DSGTransmissionSettlement.com. 

 Your legal rights are affected whether you act or do not act. Read this Notice carefully. 

 The Court in charge of this case still has to decide whether to approve the Settlement. The 

Court has preliminarily approved the Settlement, and will hold a Final Fairness Hearing, 

at the time and place discussed below, to decide whether to grant final approval of the 

Settlement. Any Payments pursuant to the Settlement will be made only if the Court grants 

final approval of the Settlement and after appeals, if any, are resolved. 
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2 

BASIC INFORMATION 

1. Why did I receive this Notice, and what are the settlement benefits? 

A federal court authorized this Notice because you have the right to know about the proposed Settlement of 
this class action lawsuit and about all of your rights and options before the Court decides whether to grant 
final approval of the Settlement.  

According to records, you are a current or past owner or lessee of a model year 2010, 2011 or 2012 Audi S4 
or Audi S5 vehicle that was imported and distributed by Volkswagen Group of America, Inc. (“VWGoA”) 
for sale or lease in the United States or Puerto Rico (hereinafter, collectively, “Settlement Class Vehicles”). 

As a current or past owner or lessee of a Settlement Class Vehicle, you are considered a “Settlement Class 
Member.” A class action lawsuit was filed alleging that there is a defect that might cause the DSG 
transmissions of the Settlement Class Vehicles to shudder, judder, rough shift or improperly enter “limp 
mode” at certain times.  VWGoA has denied the claims and maintains that the transmissions are not defective, 
were properly designed and manufactured, that no applicable warranties were breached, that no statutes or 
laws were violated, and that no wrongdoing occurred with respect to the transmissions in the Settlement Class 
Vehicles. The Lawsuit has been resolved through a Settlement under which the following benefits will be 
provided: 

A. Reimbursement for Past Unreimbursed Out-of-Pocket Expenses for Covered Repairs 

If, prior to the Notice Date and within nine years or ninety thousand (90,000) miles (whichever 
occurred first) of the Settlement Class Vehicle’s In-Service Date, a Settlement Class Member incurred and 
paid out-of-pocket expenses for a Covered Repair (a repair or replacement of the mechatronics unit or the 
transmission itself, as a result of a diagnosed condition of shuddering, juddering, rough shifting or improperly 
entering “limp mode” of a Settlement Class Vehicle’s transmission) that was not otherwise reimbursed, and 
timely submits a valid, complete and signed Claim Form, together with the required documentary proof set 
forth below, the Settlement Class Member will be entitled to a percentage reimbursement of said past paid 
out-of-pocket expenses (parts, labor and taxes) for one (1) such Covered Repair, with the percentage of 
reimbursement determined by the age and mileage of the vehicle at the time of the repair as set forth in Table 
1 below: 

 
(a)  If the Covered Repair was performed by an authorized Audi dealer, the Settlement 

Class Member shall be entitled to receive a percentage of reimbursement of the paid invoice amount 
of one (1) Covered Repair (parts, labor and taxes), with the percentage of reimbursement determined 
by the age and mileage of the vehicle at the time of the repair as set forth in Table 1 below. 

(b) If the Covered Repair was performed by a service entity or facility that is not an 
authorized Audi dealer, then the invoice amount of the one (1) Covered Repair (parts, labor and 
taxes) from which the applicable percentage of reimbursement will be determined pursuant to Table 
1 below, will be limited to a maximum of $5,000 if the Covered Repair was a replacement of the 
mechatronics unit, and $12,000 if the Covered Repair was a replacement of the entire transmission. 
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Table 1: Time/Mileage Parameters and Percentage Limits of Coverage 

Time from 
In-Service 
Date 

Up to 50,000 
miles 

50,001 to 
60,000 miles 

60,001 to 
70,000 miles 

70,001 to 
80,000 miles 

80,001 to 
90,000 miles 

Up to 4 years 100% (under 
original 
warranty 

85% 75% 65% 50% 

4-5 years 85% 80% 70% 60% 45% 

5-6 years 75% 70% 60% 50% 40% 

6-7 years 70% 65% 55% 45% 35% 

7-8 years 65% 55% 45% 40% 30% 

8-9 years 55% 45% 35% 30% 20% 

 

B. Requirements for and Limitations on Entitlement to Reimbursements Set Forth in Sections A 

Above 

 To qualify for reimbursement of past paid and unreimbursed out-of-pocket expenses provided under 
Section A above, Settlement Class Members must comply with the following requirements: 
 

(a) Mail to the Claim Administrator, by first-class mail postmarked no later than 

July 29, 2022 , a fully completed Claim Form, a copy of which is attached to this Notice and available 
at www.DSGTransmissionSettlement.com, signed and dated under penalty of perjury, together with 
all required Proof of Repair Expense documentation listed in the Claim Form and Proof of Adherence 
to the Vehicle’s Maintenance Schedule (documents, evidencing the Settlement Class Member’s 
adherence to the Settlement Class Vehicle’s maintenance schedule for transmission oil maintenance 
during the time he/she/it owned and/or leased the vehicle up to the time of the Covered Repair, within 
a variance of ten percent (10%) of the scheduled time/mileage maintenance requirement, or, in the 
event maintenance records cannot be obtained despite a good faith effort to obtain them, the Settlement 
Class Member may submit a sworn Declaration detailing what efforts were made to obtain the records, 
including why the records are not available, and attesting to adherence to the relevant aspects of the 
Settlement Class Vehicle’s maintenance schedule as set forth above).   

 
(b) If the claimant is not a person to whom the Claim Form was addressed, and/or 

the vehicle with respect to which a Claim is made is not the vehicle identified by VIN number on the 
mailed Claim Form, the Claim shall contain proof that the claimant is a Settlement Class Member, 
that the vehicle is a Settlement Class Vehicle and that the Settlement Class Member paid and was not 
reimbursed for a Covered Repair. 

 
(c) Any reimbursement pursuant to this Settlement shall be reduced by any previous 

warranty, carefree maintenance, goodwill, reimbursement, refund, or other payment or concession for the 
transmission repair that was paid or provided by Defendant, an authorized Audi dealer, or any other entity 
(including insurers and providers of extended warranties or service contracts).  

 
(d) Each Claim for Reimbursement must include, in the Claim Form(s), a statement 

that the Settlement Class Member has not previously been reimbursed, from any other source, for all or 
part of the out-of-pocket expense for which reimbursement is being sought under this Settlement, or if any 
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full or partial reimbursement was previously received, delineate the amount of the reimbursement received 
and the source of the reimbursement. 

 
 

(e) Transmission shuddering, juddering, rough shifting or improperly entering “limp 
mode” resulting from misuse, abuse, alteration or modification, a collision or crash, vandalism, lack of or 
improper maintenance, and/or damage from an environmental or outside source, does not qualify for 
reimbursement. 

 

C. Warranty Extension for Current Owners and Lessees of Certain Settlement Class Vehicles 

that are Eligible 

Effective on March 11, 2022, VWGoA will extend its New Vehicle Limited Warranties applicable to 
certain Settlement Class Vehicles’ transmissions to cover a percentage of the cost of one (1) repair, by an 
authorized Audi dealer, of a diagnosed condition of transmission shuddering, juddering, rough shifting or 
improperly entering “limp mode” of said vehicles within a period of nine (9) years or ninety-thousand (90,000) 
miles (whichever occurs first) from the Settlement Class Vehicle’s In-Service Date, by either repairing or replacing 
the transmission or the mechatronics unit, with the amount of said extended warranty coverage determined by the 
same time and mileage parameters (at time of the repair) and percentages set forth in Table 1 above, and provided 
that the Settlement Class Member submits, to the dealer, the same Proof of Adherence to the Vehicle’s 
Maintenance Schedule detailed in Section 1.A above (hereinafter, the “Warranty Extension” or “Extended 
Warranty”):  

General Terms and Conditions of the Extended Warranty: 

(a) The Extended Warranty is subject to the same terms and conditions set forth in the Settlement Class 
Vehicle’s New Vehicle Limited Warranty and Warranty and Maintenance Booklet, except for the 
time/mileage duration of the Extended Warranty and the percentage of its coverage as set forth above.   

(b) Transmission shuddering, juddering, rough shifting or improperly entering “limp mode” resulting 
from misuse, abuse, alteration or modification, a collision or crash, vandalism, lack of or improper 
maintenance, and/or damage from an environmental or outside source, shall be excluded and not 
covered by the Extended Warranty.  

(c) The Extended Warranty will be fully transferable to subsequent owners of Settlement Class Vehicles 
to the extent that its time and mileage duration has not expired. 

(d) A vehicle is not eligible for an Extended Warranty if it was purchased with a salvaged title or if it was 
acquired by an insurance company as a result of a total loss. 

(e) VWGoA shall not be responsible for, and shall not warrant, repair or replacement work performed on 
a Settlement Class Vehicle by an independent service center that is not an authorized Audi dealer.  

 

2. Why is this a class action settlement? 

In a class action, one or more persons, called the Class Representatives, sue on behalf of other people who 
have similar claims. Together all of these people are a Class or Class Members. One court resolves the 
issues for all Class Members, except for those who exclude themselves from the Class.  

The Class Representative in this case is the Plaintiff John Chess, and the company he sued is called the 
Defendant. 

The Court has not decided in favor of Plaintiff or Defendant. Instead, both sides agreed to a 
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Settlement with no decision or admission of who is right or wrong. That way, all parties avoid the risks and cost 
of further litigation and a trial, and the people affected (the Settlement Class Members) will get benefits quickly. 
The Settlement Class Representative and Class Counsel think the Settlement is best for the Settlement Class. 

WHO IS PART OF THE SETTLEMENT? 

3. Am I in this Settlement Class? 

The Court has conditionally approved the following definition of a Settlement Class Member: All persons or 
entities who purchased or leased a Settlement Class Vehicle in the United States or Puerto Rico that was 
imported and distributed by Volkswagen Group of America, Inc. for sale or lease in the United States of America 
and Puerto Rico. 

Excluded from the Settlement Class are (a) all Judges who have presided over the Action, and their spouses; 
(b) all current employees, officers, directors, agents, and representatives of Volkswagen Group Companies, 
and their family members; (c) any affiliate, parent, or subsidiary of Defendant and any entity in which 
Defendant have a controlling interest; (d) anyone acting as a used car dealer; (e) anyone who purchased a 
Settlement Class Vehicle for the purpose of commercial resale; (f) anyone who purchased a Settlement Class 
Vehicle with salvaged title and/or any insurance company who acquired a Settlement Class Vehicle as a result 
of a total loss; (g) any insurer of a Settlement Class Vehicle; (h) issuers of extended vehicle warranties and 
service contracts; (i) any Settlement Class Member who, prior to July 9, 2021 settled with and released 
Defendant or any Released Parties from any Released Claims; and (j) any Settlement Class Member that files 
a timely and proper Request for Exclusion from the Settlement Class. 

4. I’m still not sure if I am included. 

If you are still not sure whether you are included, you can call the Claim Administrator at 1-844-957-4280 or 
visit www.DSGTransmissionSettlement.com for more information. 

SETTLEMENT BENEFITS – WHAT YOU GET 

5. What does the Settlement provide? 

The benefits afforded by the Settlement are described in Question 1. More details are provided in the next 
three sections. 

6. Who can send in a Claim for Reimbursement? 

Any person or entity who purchased or leased a Settlement Class Vehicle in the United States or Puerto Rico  
can send in a timely Claim for Reimbursement for money spent within the parameters and within the time 
period described in Question 1. 

7. How do I send in a Claim for Reimbursement? 

To submit a Claim for Reimbursement, you must do the following within the required deadline: 

(a) Complete, sign under penalty of perjury, and date the Claim Form (a copy of which are enclosed 
with this Class Notice and available at www.DSGTransmissionSettlement.com). It is 
recommended that you keep a copy of the completed Claim Form. 

(b) Mail the completed, signed, and dated Claim Form, together with your supporting Proof of Repair 
Expense documentation (e.g., repair record[s], receipts, and proof of payment) and Proof of 
Adherence to the Vehicle’s Maintenance Schedule by First-Class Mail, postmarked no later than 
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July 29, 2022, to the address provided on the Claim Form. The information that must be reflected 
in your records is described on the Claim Form. It is recommended that you keep a copy of your 
records and receipts. 

If you are eligible for reimbursement benefits under the Settlement but fail to submit the completed Claim 
Form and supporting documentation by the required deadline, you will not receive a reimbursement. 

8. When do I get my reimbursement or learn whether I will receive a payment? 

If the Claim Administrator determines your Claim is valid, your reimbursement will be mailed to you after 
the Settlement becomes final, which is called the “Effective Date.” The Court has preliminarily approved the 
Settlement.  The Court will hold a Final Fairness Hearing on August 18, 2022, to decide whether to grant 
final approval of the Settlement as fair, reasonable, and adequate. Information about the progress of the case 
will be available at www.DSGTransmissionSettlement.com. 

If the Claim Administrator determines your Claim should not be paid, you will be mailed a letter telling you 
this. If the reason for rejecting your Claim is due to a deficiency in your Claim Form and/or supporting 
documentation, the letter will notify you of the deficiency in your Claim and what you need to submit, and 
the deadline by which you may correct the deficiency. To check on the status of your Claim, you can call the 
Claim Administrator at 1-844-957-4280. 

9. What am I giving up to participate in the Settlement and stay in the Settlement Class? 

Unless you exclude yourself by taking the steps described in Question 10 below, you are staying in the 
Settlement Class, which means that you will be bound by the Settlement Agreement including its release of 
claims, and cannot sue, continue to sue, or be part of any other lawsuit about the same matters, claims, and 
legal issues that were asserted or could have been asserted in this case and/or contained in the release of 
claims (except for claims of personal injury or property damage other than damage to the Settlement Class 
Vehicles, which are not excluded by the release of claims). It also means that all of the Court’s orders and 
judgments will apply to you and legally bind you. The specific claims and parties you will be releasing are 
set forth in the Settlement Agreement, which is available for review on the settlement website, 
www.DSGTransmissionSettlement.com.  

EXCLUDING YOURSELF FROM THE SETTLEMENT 

10. How do I get out of this Settlement? 

To exclude yourself from the Settlement, you must send a written request for exclusion by U.S. Mail, 
postmarked no later than April 25, 2022, clearly stating that you want to be excluded from the settlement. 
Your Request for Exclusion must also include your full name, address, telephone number, and signature, the 
model, model year and VIN of your vehicle, state whether you are a current or former owner or lessee of a 
Settlement Class Vehicle and specifically state your desire to be excluded from the Settlement Class. You 
must mail your Request for Exclusion, postmarked no later than April 25, 2022, to each of the following: 

CLAIM ADMINISTRATOR CLASS COUNSEL DEFENSE COUNSEL 

DSG Transmission Settlement 
P.O. Box 58220 

Philadelphia, PA 19102 

Alex Straus, Esq. 
MILBERG COLEMAN BRYSON 
PHILLIPS GROSSMAN, PLLC 
280 S. Beverly Drive, Suite PH 

Beverly Hills, CA 90212 
 

Michael B. Gallub, Esq.  
HERZFELD & RUBIN, P.C. 

125 Broad Street 
New York, NY 10004 

Case 4:17-cv-07287-HSG   Document 142-2   Filed 07/29/22   Page 15 of 23



 

 
Questions? Call 1-844-957-4280 or visit www.DSGTransmissionSettlement.com 

7 

You cannot exclude yourself on the phone or by email. If you timely submit your request to be excluded by 
U.S. Mail or express mail, you will not get any benefits of the Settlement and you cannot object to the 
Settlement. You will not be legally bound by anything that happens in this Lawsuit. 

11. If I don’t exclude myself, can I sue later? 

No, not for the same matters and legal claims that were or could have been asserted in the Action, unless your 
claim is for personal injury or property damage (other than damage to the Settlement Class Vehicle).  The 
Released Claims are described in the Settlement Agreement, available for review at 
www.DSGTransmissionSettlement.com.  

12. If I exclude myself, can I get the benefits of this Settlement? 

No. If you exclude yourself from the Settlement Class, you won’t get any money or benefits from this 
Settlement, and you should not submit a Claim Form. You cannot do both. 

13. Do I have a lawyer in this case? 

The Court has appointed the law firms of Milberg Coleman Bryson Phillips Grossman, PLLC and Simmons 
Hanly Conroy, LLC to represent Settlement Class Members. These law firms are called “Class Counsel.” 

14. Should I get my own lawyer? 

You do not need to hire your own lawyer to participate in the Settlement because Class Counsel will be 
representing you and the Settlement Class. However, if you want your own lawyer, you may hire one at your 
own cost. 

15. How will the lawyers be paid, and will the Settlement Class Representatives receive service awards? 

Class Counsel have prosecuted this case on a contingency basis. They have not received any fees or 
reimbursement for costs and expenses associated with this case. Class Counsel will file an application with 
the Court requesting an award of reasonable attorney fees and reasonable costs and expenses (“Fees and 
Expenses”) in an amount not exceeding a combined total sum of $1,050,000. VWGoA has agreed not to 
oppose Class Counsel’s application for Fees and Expenses that do not exceed this combined total sum, and 
Class Counsel have agreed not to accept any Fees and Expenses in excess of that combined total sum.   

Class Counsel will also apply to the Court for a service award to the named Plaintiff, John Chess, who has 
conditionally been approved as Settlement Class Representative, in the amount of $5,000, for his efforts in 
pursuing this litigation for the benefit of the Settlement Class. 

Any award for Class Counsel Fees and Expenses and any service award will be paid separately by Defendant, 
and will not reduce any benefits available to you under the Settlement. 

Class Counsel’s application for Fees and Expenses and the Settlement Class Representative service award 
will be filed by February 24, 2022, and a copy will be made available for review at 
www.DSGTransmissionSettlement.com. 

SUPPORTING OR OBJECTING TO THE SETTLEMENT 

16. How do I tell the Court that I like or dislike the Settlement? 

If you are a member of the Settlement Class and do not request to be excluded, you can tell the Court 

you like the Settlement and think it should be approved, or you can ask the Court to deny approval by 
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filing a written objection. You can object to the Settlement and/or to Class Counsel’s requests for Fees 

and Expenses and the Settlement Class Representative service award. You cannot ask the Court to order 
a different settlement; the Court can only approve or reject this proposed Settlement. If the Court denies 
approval of the Settlement, no settlement payments will be sent out and the Lawsuit will continue. If that is 
what you want to happen, you must object. You are not required to submit anything to the Court unless you 
are objecting to the Settlement. 

To object to or comment on the Settlement, you must do one of the following: 

(a) Submit your written objection or comment, and any supporting papers or materials, to the Court. You 
may do so by mailing them by U.S. First-Class Mail, postmarked no later than April 25, 2022, 
addressed to Clerk of the Court, United States District Court for the Northern District of California, 
Oakland Courthouse, 1301 Clay Street, Oakland CA 94612; or 

(b) File your written objection or comment, and any supporting papers or materials, with the Court in 
person at any location of the United States District Court for the Northern District of California, or on 
the Court’s ECF online docket for this case, no later than April 25, 2022.  

If you choose to mail your written objection to the Court, you must also, no later than the above date, mail 
copies of the objection and supporting papers or materials to: 

 Alex Straus, Esq., Milberg Coleman Bryson Phillips Grossman, PLLC, 280 S. Beverly Drive, 
Beverly Hills, CA 90212 (on behalf of Class Counsel);  

 Michael B. Gallub, Esq., Herzfeld & Rubin, P.C., 125 Broad Street, New York, NY 10004 (on behalf 
of Defendant’s counsel); and 

 DSG Transmission Settlement, P.O. Box 58220, Philadelphia, PA 19102 (the Claim Administrator). 

Requirements for an Objection:  Regardless of which method you choose, your written objection must state 
clearly that you are objecting to the Settlement, Fees and Expenses and/or the Settlement Class representative 
service awards in Gillard v. Volkswagen Group of America, Inc., Civil Action No. 4:17-cv-07287, and must 
include your full name, current address, and telephone number, the model, model year, and VIN of your 
vehicle, proof that you own(ed) or lease(d) the vehicle (e.g., a true copy of a vehicle title, registration, or 
license receipt), a written statement of all your factual and legal grounds for objecting, any documents and/or 
briefs supporting your objection, a statement of whether you intend to appear at the Final Fairness Hearing, 
the name, address and telephone number of any counsel representing the objector, and your signature. In 
addition, any Settlement Class Member objecting to the Settlement must also provide a detailed list of any 
other objections submitted by the objector, or the objector’s counsel, to any class action settlements in any 
court in the previous five (5) years, or affirmatively state that the Settlement Class Member, or his or her 
counsel, has not objected to any other class action Settlement in the previous five (5) years, in the written 
materials provided with the objection. If you intend to appear at the Final Fairness Hearing through counsel, 
your comment must also state the identity of all attorneys representing you who will appear at the Final 
Fairness Hearing. 

If you do not submit a written objection in accordance with the deadline and procedure/requirements set forth 
above, you will waive your right to object and be heard at the Final Fairness Hearing, and to appeal from any 
order or judgment of the Court concerning the matter. 

17. What is the difference between objecting and excluding myself? 

Objecting is simply telling the Court that you do not like something about the Settlement. You can only object 
if you stay in the Settlement Class. Excluding yourself is telling the Court that you do not want to be part of 
the Settlement Class and the Settlement. If you exclude yourself, you have no basis to object because the case 
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no longer affects you and you are not entitled to any benefits that the Settlement affords. 

FINAL FAIRNESS HEARING 

18. When and where will the Court decide whether to approve the Settlement? 

The Court will hold a Final Fairness Hearing at 2:00 p.m. on August 18, 2022, before the Honorable 
Haywood S. Gilliam, United States District Judge, at the United States District Court for the Northern District 
of California, Courtroom 2- 4th Floor, 1301 Clay Street, Oakland CA 94612, to determine whether the 
Settlement is fair, reasonable, and adequate and should receive final approval. At the Final Fairness Hearing, 
the Court will also consider Class Counsel’s application for Fees and Expenses and a service award to the 
Settlement Class Representative. 

19. Do I have to Attend the Final Fairness Hearing? 

No. Class Counsel will answer any questions the Court may have. However, you are welcome to attend at your 
own expense. If you send an objection, you do not have to come to Court to talk about it. You may also pay 
your own lawyer to attend, but it is not necessary for your objection to be considered by the Court. 

20. May I speak at the Final Fairness Hearing? 

If you do not exclude yourself, you may ask the Court’s permission to speak at the Final Fairness Hearing 
concerning the proposed Settlement or the application of Class Counsel for Fees and Expenses and the 
Settlement Class Representative service award. To do so, you must send in a letter saying that it is your 
intention to appear at the Final Fairness Hearing in Gillard v. Volkswagen Group of America, Inc., Civil 
Action No. 4:17-cv-07287. The letter must state the position you intend to present at the Final Fairness 
Hearing, state the identities of all attorneys who will represent you (if any), and must include your full name, 
current address, and telephone number, the model year and VIN of your vehicle(s), and your signature. You 

must either send your letter by U.S. First-Class Mail to the Clerk of the Court, Class Counsel, and 

defense counsel at the three addresses listed under Question 16 above, postmarked no later than       

April 25, 2022, or file your letter with the Court either in person or on the Court’s on-line ECF docket 

(as specified under Question 16 above) no later than April 25, 2022. You may combine this letter and 
your comment or objection (described under Question 16) in a single document. You cannot speak at the 
Final Fairness Hearing if you excluded yourself from the Settlement. 

IF YOU DO NOTHING 

21. What happens if I do nothing at all? 

If you do nothing, you will be bound by the Settlement if the Court approves it. 

MORE INFORMATION 

22. Where can I get more information? 

For more information, please visit the Settlement website at www.DSGTransmissionSettlement.com, where 
you can find extra Claim Forms, a copy of the Settlement Agreement, the Preliminary Approval Order, certain 
applicable motions and/or court filings, other pertinent documents, and more information on this litigation 
and Settlement. Updates regarding the case, including important dates and deadlines, will also be available 
on the website. You may also contact the Claim Administrator by phone at 1-844-957-4280 or by email at 
info@DSGTransmissionSettlement.com. 
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CLAIM FORM 

 
You Must Complete, Sign and Timely Submit This Form and the Specified Documents/Records 
to Receive Reimbursement of Certain Past Out-of-Pocket Expenses for One Covered Repair of 

the DSG Transmission of a Settlement Class Vehicle Under the Settlement in Gillard v. 

Volkswagen Group of America, Inc., No. 4:17-cv-07287 (N.D.Ca.). 

FIVE STEPS FOR SUBMITTING A CLAIM FOR REIMBURSEMENT: 

(1) Verify Your Contact Information: 

If your contact information is incorrect, please correct it in the boxes provided below: 
 

 
 

First Name: MI: Last Name: 

   

Address: 

 

City: State: ZIP Code: 

   

Telephone Number: 

– – 

Vehicle ID Number (VIN): 

 

Vehicle Make: 

 

Vehicle Model: 

 
 

(2) Provide Repair Invoices and/or Other Records (original or legible copies) Confirming that you Paid for a Past 

Covered Repair of the DSG Transmission of your Settlement Class Vehicle within the Time and Mileage Period 

Specified Under the Settlement.  The Records you Submit Must Include the Following Information: 

(a) Your name and address; 

(b) The make, model and Vehicle Identification Number (VIN) of your Settlement Class Vehicle that had the 
Covered Repair of the DSG transmission; 

(c) The date that the Covered Repair was performed on your Settlement Class Vehicle; 

(d) The name and address of the authorized Audi dealership or non-dealer service facility that performed 
the Covered Repair; 

(e) A description of the repair work performed (demonstrating that this was a Covered Repair) including 

 

<<FIRSTMILASTNAME1>> 
<<ADDRESS1>> 
<<ADDRESS2>> 
<<ADDRESS3>> 
<<CITY>> <<ST>> <<ZIPCODE>> 
<<TELEPHONE NUMBER>> 
<<VIN>> 
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the parts repaired/replaced on the DSG transmission and a breakdown of the parts and labor costs; 

(f) The vehicle’s mileage at the time that the Covered Repair was performed;  

(g) Records evidencing your adherence to the transmission oil maintenance requirements of the 
Settlement Class Vehicle’s maintenance schedule, set forth in the Warranty and Maintenance Booklet 
for the vehicle, during the time you owned and/or leased the vehicle up to the date/mileage of the 
Covered Repair, within a variance of ten percent (10%) of the scheduled time/mileage maintenance 
requirements.  In the event such maintenance records cannot be obtained despite a good faith effort 
to obtain them, you may submit a signed and sworn Declaration detailing what efforts you made to 
obtain the records, the reason why the records are not available, and attesting to your adherence to 
the transmission oil maintenance requirements of the Settlement Class Vehicle’s maintenance 
schedule as set forth above; and 

(h) Proof of your payment, including the amount paid, for the Covered Repair. 
 

(3) Provide the Total Dollar Amount you are Claiming for Reimbursement of the Covered Repair: 

 $                                 
 
 

 

 
 

(4) Answer the Following Question: 

For the amount of the Covered Repair cost for which you are seeking to be reimbursed, did you receive 
any payment, credit, coverage, concession, or reimbursement for all  or  any part of that amount from any 
other source, including from Audi, any warranty or maintenance program, goodwill, coupon or reduction, 
or other full or partial reimbursement or refund (for example, by an Audi dealership, any insurance company 
or provider of any extended warranty or service contract, or by any other source)? 

Yes No 

If you answered YES, identify from whom/what source(s) such payment, reimbursement, coverage, 
credit or concession was received: 

______________________________________________________________________________ 

If you answered YES, list the total amount of the cost for which you already received a payment, 
reimbursement, coverage, credit, or concession: 

 

       $                            ● 
 

 
(5) Sign & Date: 

All the information that I (we) supplied in this Claim Form is true and correct to the best of my (our) knowledge 
and belief, and this document is signed under penalty of perjury. 

 

     Date: 

Signature     MM      DD  YYYY 

Name:-______________________________________________  

 

(6) You Must Mail the completed and signed Claim Form, and all required Documents/Paperwork, postmarked 

no later than July 29, 2022, to: 
 
DSG Transmission Settlement 
1650 Arch Street, Suite 2210 
Philadelphia, PA 19103 
 

For more information, please review the Class Notice, call the Claims Administrator at 1-844-957-4280, or 
visit www.DSGTransmissionSettlement.com 
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First Name Last Name
1 BOBBY ABRAMS
2 STEPHEN CLAYMAN
3 MATTHEW E HIGGINS
4 STEPHEN J LANGA
5 TIFFANY ANN SCHUSTER
6 SUZANNE TAMBORINO
7 WALTER W ZAKOWSKI
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UNITED STATES DISTRICT COURT 
 

NORTHERN DISTRICT OF CALIFORNIA 
 

   JOHN CHESS, on behalf of himself and all 

others similarly situated   

    

                                    Plaintiff, 

 vs. 

VOLKSWAGEN GROUP OF AMERICA, 

INC.,  

                                   Defendant.  

 

 

 

 

 

 

 

 

 

 

Case No. 4:17-cv-07287-HSG 

 
 

DECLARATION OF ALEX R. STRAUS 

IN SUPPORT OF PLAINTIFF’S 

MOTION FOR FINAL APPROVAL OF 

CLASS ACTION SETTLEMENT 

 
 

 

 

I, Alex R. Straus, declare as follows:  

1. I am a member of the law firm of Milberg Coleman Bryson Phillips Grossman, 

PLLC (“MCBPG”), counsel of record for Plaintiffs in this matter. I am admitted to this Court and 

I am a member of good standing of the bar of the state of California. I respectfully submit this 

declaration in support of Plaintiff John Chess’ (“Plaintiff”) Motion for Final Approval of Class 

Action Settlement. I have personal knowledge of the facts set forth in this declaration and could 

testify competently to them if called upon to do so.  

2. Pursuant to Rule 23(e) of the Federal Rules of Civil Procedure and the Court’s 

November 24, 2021, Order Granting Preliminary Approval of Class Action Settlement, ECF No. 

134, (“Preliminary Approval Order”), Plaintiff files this motion for an award of attorneys’ fees, 

expenses, and Representative Plaintiff’s Service Award. 

3. The Amended Settlement Agreement is the product of hard-fought litigation and 

a fully informed decision by Plaintiff’s Counsel after engaging in motion practice, informational 

exchanges between the Parties, in-depth factual investigation, a comprehensive evaluation of 

factual and legal issues underlying Plaintiff’s claims, and a detailed litigation strategy aimed at 

obtaining significant relief for the Settlement Class while also taking into account the potential 

significant risks and delays of continued litigation.   

4. The Parties continued to work with the Settlement Administrator throughout the 

claims period to supervise dissemination of Notice to Settlement Class Members, the monitoring 

for exclusion requests, objections and submitted claims for reimbursement, and ensuring prompt 
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response to each and every Class Member inquiry (whether by phone or e-mail) regarding the 

Settlement. 

5. Class Counsel conducted significant pre-filing investigations, which included 

detailed review and evaluation of the facts, including a thorough and exhaustive investigation of 

issues related to Defendant’s representations, advertising, marketing, business practices, 

engineering decisions, and comprehensive research and analysis of the applicable law. 

6. Class Counsel interviewed many other Class Members, with whom they 

communicated throughout the course of the litigation. In all phases of the litigation, Class Counsel 

worked to develop a full and complete understanding of the legal issues underlying Plaintiff’s 

claims and advocate forcefully on behalf of all Class Members. (Id.) 

7. This Action was vigorously litigated before the Settlement was reached. 

Ultimately, Defendant disclosed substantial information under the settlement and mediation 

privilege. The breadth of information reviewed, extensive investigation efforts and analyses 

performed by Class Counsel have enabled counsel to weigh the likely success of Plaintiff’s 

claims, the risks and uncertainties described above, and estimate individual potential damages 

associated with Plaintiff’s claims. This necessary work also allowed Class Counsel to proceed 

forward in a collaborative manner and formulate a litigation strategy aimed at obtaining 

meaningful relief for the Class as efficiently as possible. Accordingly, Plaintiff and Class Counsel 

had sufficient information to make an informed decision about the Settlement and to determine 

that it represented a favorable and fair result for the Class Members. 

8. Class Counsel has extensive experience litigating and serving as counsel in 

numerous consumer class actions, and other complex matters, including cases regarding 

automotive defect claims, warranty claims, unfair business practice claims and false advertising 

claims. Class Counsel identified and investigated the claims, vigorously prosecuted this action, 

and will continue to do so through final judgment and any appeal. Class Counsel’s skill, expertise, 

and experience were critical to achieving the Settlement here. They fully endorse the Settlement 

as fair, reasonable, and adequate and in the best interests of the Class.  

9. The Settlement is the product of hard-fought, arms-length negotiations between 

the Parties and their well-qualified counsel. When negotiations began, Plaintiff had a clear view 

of the strengths and weaknesses of his case and was in a strong position to make an informed 

decision regarding the reasonableness of a potential settlement. The Parties engaged in extensive 

arm’s length negotiations, including a full-day mediation session and extensive arm’s length 
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negotiations after that, with the assistance of a neutral mediator at JAMS. Throughout these 

negotiations, the Parties were represented by counsel experienced in the prosecution, defense and 

settlement of complex class actions. Thus, the Settlement is as presumptively fair and reasonable 

as it is objectively fair and reasonable. 

10. Exhibit A, attached hereto, is a true and correct copy of the Settlement Agreement.  

11. Exhibit B, attached hereto, is a true and correct copy of the Amended Settlement 

Agreement.  

12. Exhibit C, attached hereto, is a true and correct copy of firm résumé for Milberg 

Coleman Bryson Philips Grossman, PLLC.  

 

I declare under penalty of perjury under the laws of the State of California and the United 

States that the foregoing is true and correct and that this declaration was executed on July 29, 2022, 

in Los Angeles, California.  

 

    

/s/ Alex R. Straus______ 

Alex R. Straus 
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MILBERG COLEMAN BRYSON PHILLIPS GROSSMAN, PLLC (“MILBERG”) IS A LEADING GLOBAL 

PLAINTIFFS’ FIRM, successfully pioneering and litigating complex litigations in the following 

practice areas: class actions, antitrust and competition law, securities fraud, consumer protection, 

cyber security and data breach litigation, financial and insurance litigation, environmental law, 

securities litigation, and product liability. Our attorneys possess a renowned depth of legal 

expertise, employ the highest ethical and legal standards, and pride themselves on providing stellar 

service and achieving extraordinary results for their clients. 

Milberg was founded in 1965, taking the lead in landmark cases that have set groundbreaking legal 

precedents and prompted changes in corporate governance benefiting shareholders and consumers. 

For more than 50 years, the firm has protected victims’ rights, recovering over $50 billion in 

verdicts and settlements. Milberg was one of the first law firms to prosecute class actions in federal 

courts on behalf of investors and consumers. The firm pioneered this type of litigation and became 

widely recognized as a leader in defending the rights of victims of corporate and other large-scale 

wrongdoing.  

Milberg has offices in New York, California, Florida, Georgia, Kentucky, Louisiana, Mississippi, 

North Carolina, South Carolina, Kentucky, Tennessee and Puerto Rico.  Recently, Milberg opened 

an office in London that serves clients in the European Union. In addition, Milberg has expanded 

in South America, with primary emphasis in Brazil.  

The firm’s reputation has been built by successfully taking on challenging cases across a spectrum 

of practice areas for the past half-century. From resolving business disputes to proving antitrust 

conspiracies, Milberg is equipped to handle complex, high-stakes cases at any stage of the 

litigation process.  

The firm’s lawyers have been regularly recognized as leaders in the plaintiffs’ bar by the National 

Law Journal, Legal 500, Chambers USA, and Super Lawyers, among others. 
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MILBERG IS COMPRISED OF MORE THAN 80 ATTORNEYS ACROSS THE COUNTRY, THE FOLLOWING OF 

WHOM ARE CERTAIN REPRESENTATIVES OF THE FIRM WHO HAVE HELD LEADING ROLES IN 

SUCCESSFUL CONSUMER CLASS ACTIONS, ALONG WITH MILBERG ATTORNEYS WHO ARE LICENSED IN 

OR PRACTICE IN NEW YORK. 

 

 

GREG COLEMAN is a managing partner at Milberg and has 30 years of trial and appellate 

experience. Greg received his B.A. with highest honors and distinction from Jacksonville State 

University in 1986. He attended The University of Tennessee College of Law, graduating in 1989. 

In addition to distinguishing himself academically, Greg was a member of the National Trial Moot 

Court Team, was the recipient of the American Jurisprudence Award for National Trial Team and 

was listed in Who's Who Among Rising Young Americans. In addition, the College of Law 

bestowed upon Greg the honor of inclusion into the National Order of Barristers for outstanding 

oral advocacy and trial skills. Greg's practice focuses on class actions, products liability, medical 

malpractice, personal injury, complex multi-district litigation, toxic torts, premises liability, 

ERISA, ERISA class actions, drug and medical device litigation, and workers' compensation. He 

was co-lead counsel in a defective products case against Electrolux in which he and co-counsel 

successfully obtained a settlement on behalf of a class of more than one million members regarding 

defectively manufactured dryers. The settlement resulted in an expected utilization settlement 

value of over $35 million. Greg was co-lead counsel in a series of automobile defect class actions 

against General Motors in Florida, Illinois, and California, in which he and co-counsel successfully 

obtained a $42 million settlement on behalf of a class of 1.6 million consumers regarding excessive 

oil consumption. He was lead trial counsel in an ERISA class action against AK Steel Corporation 

in which he successfully obtained a $178.6 million settlement on behalf of a class of over 3,000 

retirees of AK Steel’s Butler Works Plant in Pennsylvania in 2011. 

 

DANIEL K. BRYSON is a managing partner at Milberg and is one of the nation’s most respected 

and experienced attorneys in the area of consumer class actions and mass torts. Dan also has 

significant experience working with attorneys, funders, and other partners on international 

litigation projects in the Courts in Amsterdam, the United Kingdom, Belgium, France, Spain and 

Portugal, among others. For over 32 years, Dan has focused his practice on complex civil litigation, 

successfully representing thousands of consumers in a wide variety of defective product suits, class 

actions, and various mass torts and recovering more than $1.25 billion for his clients in numerous 

states throughout the country. He frequently collaborates with other attorneys in order to assemble 

the most effective team possible. Dan has been lead or co-lead counsel in numerous national class 

actions and MDLs. Dan is a frequent lecturer and writer on a variety of consumer class action, 

insurance, and mass tort related disputes. He has been quoted by a variety of media outlets over 

the years including the Wall Street Journal, Washington Post, New York Times, Law360, and 

Lawyers Weekly to name a few. He has been named as a member of the Legal Elite and Super 

Lawyers in North Carolina on numerous occasions. He has been awarded the designation of one 

of the Top 25 lawyers in Raleigh by Charlotte Magazine for a number of years including 2020. 

Dan is current serving as President of Public Justice, a nationwide public interest law firm. Dan is 

also an adjunct professor at Campbell Law School in Raleigh, NC where he teaches “Introduction 

to Class Actions and Multi-district litigation.” 
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R. GLENN PHILLIPS is a managing partner at Milberg and has been practicing law since 1984 and 

has tried more than 100 civil jury trials. He is a managing partner at Milberg, and director of the 

firm’s global operations. Mr. Phillips has received the highest rating from Martindale-Hubbell (5.0 

out of 5.0) and is an AV rated attorney.  Mr. Phillips started his legal career representing insureds 

on behalf of insurance companies, handling primarily wrongful death and product liability cases. 

In the mid-1990s, he began representing those injured by others, corporations, or by defective 

drugs and devices. Since then, he has been actively involved in the aggregation and prosecution of 

large groups of individual clients injured by corporate neglect.   Mr. Phillips is a firm believer in 

the phrase, “leveling the playing field,” allowing ordinary citizens to have access to justice through 

the courts and to being guided by experienced, aggressive, and ethical counsel.  Mr. Phillips is a 

member of the Washington state bar. He is also a member of the American Association for Justice, 

an Eagle member of the Washington Association for Justice, and the non-profit organization, 

Public Justice. He is a frequent speaker before such national groups as The National Trial Lawyers, 

American Association for Justice, and Mass Torts Made Perfect, as well as various state trial 

lawyer groups. 

 

MARC D. GROSSMAN is a managing partner at Milberg.  Since beginning his law career in 1993, 

Mr. Grossman has focused primarily on representing large groups of plaintiffs against common 

defendants. In 1999, after six years of practicing plaintiff’s personal injury law in state and federal 

courts in New York and New Jersey, Mr. Grossman founded the law firm of Sanders and 

Grossman, P.C. specifically to pursue claims on behalf of medical providers. This firm, and its 

successors, grew dramatically under his leadership, and now represent thousands of medical 

providers litigating claims against insurance companies, and thousands of injury victims. 

Mr. Grossman had a vision of uniting the medical profession by affording them the opportunity to 

litigate nominal claims that were being written off by medical providers as uncollectible and had 

not previously been practical for most attorneys to litigate. By coordinating discovery, utilizing 

the most up-to-date case management technology, and recruiting top office administrators and trial 

attorneys, Mr. Grossman’s firm was able to greatly improve efficiencies throughout the litigation 

process and ultimately the viability of collecting these claims. By filing over 100,000 individual 

lawsuits, Mr. Grossman’s firms garnered the attention of the insurance industry and the medical 

profession in New York eventually leading to a series of mass settlements on behalf of his clients 

and recoveries in the hundreds of millions of dollars. In just 2006 and 2007, Mr. Grossman’s firm 

personally litigated, negotiated, and recovered over 100 million dollars for his medical provider 

clients. The unique experience Mr. Grossman garnered as an innovator and leader in the mass 

settlement of medical claims and mass torts made him a leader in his field in negotiating and 

obtaining large recoveries. 

Most recently, Mr. Grossman has represented hundreds of injured clients in lead paint litigations, 

asbestos litigations, mold litigations, and thousands of victims of defective drugs and products. 

Mr. Grossman received recognition litigating Vioxx cases in New Jersey Superior Court where he 

served as a liaison to the media as a member of the Vioxx Plaintiffs’ Steering Committee’s 

(“PSC’s”) Public Relations Committee, and as a liaison for the Committee to many financial 

institutions and governmental agencies, offering a common voice for the hundreds of attorneys 

handling such cases and the tens of thousands of victims they represent. These efforts and the hard 

work of many other relentless attorneys ultimately led Merck to agree to one of the largest Civil 

Settlements in American History for $4.85 Billion.  
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In December 2010, Mr. Grossman was nominated and invited to join both The Board of Directors 

of the New York State Trial Lawyers Association and the Executive Committee of Association of 

Trial Lawyers of America. Mr. Grossman is also a member of the Mass Tort Trial Lawyers 

Association and the Leaders Forum of the American Association of Justice. 

Mr. Grossman has actively litigated for other large groups of plaintiffs in the following matters: 

In re Avandia Mktg., Sales Practices and Prods. Liab. Litig.; In re N.Y. Bextra and Celebrex Prod. 

Liab. Litig. in New York’s Supreme Court, New York County; Case No. 273, In re Bextra and 

Celebrex Litig., Superior Court of New Jersey, Atlantic County; Oxycontin Litigation in New 

York’s Supreme Court, Richmond County; MDL-1708, In re Guidant Corp. Implantable 

Defibrillators Prods. Liab. Litig. in Minnesota; MDL-1699, In re Bextra and Celebrex Mktg., Sales 

Practices and Prods. Liab. Litig. in California; MDL-1742, In Re Ortho Evra Prods. Liab. Litig. 

in Ohio; MDL-1789, In re Fosamax Prods. Liability Litig. in New York; and MDL-1804, In Re 

Stand ‘N Seal, Prods. Liability Litig., where one of Mr. Grossman’s firms serves on the PSC. One 

of Mr. Grossman’s firms is also a court-appointed member of the PSC in the following mass tort 

litigations: In Re Avandia, In Re Chantix, In Re Zicam, In Re Zimmer Knee, In Re Fosamax, and 

the New Jersey state court coordination of Levaquin. One of Mr. Grossman’s firms is co-lead in 

the NY Chantix Coordination and the New Jersey Reglan Coordination, as well as Risperdal in 

California, all Transvaginal Mesh PSC, and Propecia coordination.  

After an $8 million verdict in Boles v. Merck for a victim of Fosamax, Mr. Grossman, along with 

co-counsel, led the Trial Team in Rosenberg v. Merck which was the first bellwether New Jersey 

Trial in Atlantic County Superior Court. Mr. Grossman has become well known as a speaker and 

host of approximately 20 educational seminars designed to educate victims, the medical 

community, and other attorneys. Mr. Grossman has been quoted and has appeared in numerous 

local and national forums and in the media as a legal commentator and advocate of victims’ rights 

against the corporate greed that plagues our nation. In January 2016, Mr. Grossman received the 

2015 Litigator Award a significant distinction, achieved by less than 1% of all trial attorneys. This 

award is considered among the top honors bestowed on trial attorneys. 

 

PEGGY J. WEDGWORTH is a senior partner and Chair of the Antitrust Practice Group at Milberg. 

She was an Assistant District Attorney in Brooklyn, New York from 1986 to 1989. Since leaving 

the public sector in 1989, she has handled numerous securities, commodities, antitrust and 

whistleblower matters, and is a Super Lawyer in New York, New York since 2016 and 

recommended in the Legal 500 United States for 2016. Ms. Wedgworth represents defrauded 

investors and consumers, and she currently represents consumers in In re Contact Lens Antitrust 

Litig., and car dealerships in an antitrust action brought against software suppliers. She actively 

litigated In re Initial Public Offering Sec. Litig. for over five years, which settled for $586 million, 

and In re Merck & Co. Sec. Litig., which had a combined settlement totaling $1.062 billion. She 

also won a jury trial against R.J. Reynolds in a wrongful death tobacco case in Florida state court. 

Ms. Wedgworth has litigated antitrust and commodities class actions on behalf of plaintiffs 

including extensive experience in all aspects of pre-trial discovery in, among other cases, In re 

Brand Name Prescription Drugs Antitrust Litig., No. 94-897, 1996 WL 351180 (N.D. Ill. June 24, 

1996) (approving $351 million settlement); In re NASDAQ Market-Makers Antitrust Litig., 187 

F.R.D. 465 (S.D.N.Y.) ($1,027,000,000 settlement); In re Microsoft Litig., MDL 1332 (D. Md.) 

(consolidated class actions alleging long term unlawful maintenance of a monopoly and other 

anticompetitive conduct by Microsoft resulting favorable partial settlements); In re Soybean 

Futures Litig., No. 89-7009 (N.D. Ill.) ($21,500,000 class settlement providing claiming class 
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members/soybean futures traders a full recovery under plaintiffs’ expert’s formula); In re 

Sumitomo Copper Litig., 74 F. Supp. 2d 393, 395 (S.D.N.Y. 1999) (“The recovery is the largest 

class action recovery in the 75 plus year history of the Commodity Exchange Act.”); Kohen v. Pac. 

Inv. Mgmt. Co., LLC, No. 05-4681 (N.D. Ill.) (certified class of treasury bond futures purchasers 

alleging manipulation of the futures market); Leider v. Ralfe, No. 01-3137 (D.N.J.) (alleging price-

fixing and monopolization in the diamond market by DeBeers resulting in a settlement of 

$250,000,000 and extensive injunctive relief); and In re Natural Gas Commodities Litig., 03-6186 

(S.D.N.Y.) ($101 million settlement). Ms. Wedgworth regularly speaks on topics relating to 

antitrust litigation, multi-district litigation and class action issues, and consumer matters. She is a 

member of the New York State Bar Association’s Antitrust Committee, where she has served as 

both a speaker and panelist, and the American Bar Association, Antitrust Committee, and a 

member of the American Association of Justice.   

 

MITCHELL BREIT is a Partner at Milberg in the firm’s New York City office. During a legal career 

spanning more than 40 years he has been a champion of consumer and environmental protection, 

litigating class actions and mass torts of national scope that have brought relief to victims of 

corporate wrongdoing. 

His career highlights include litigating the BP Gulf Oil Spill and Toyota Unintended Acceleration 

cases; settling a large overdraft fee class action against Bank of America; acting as lead counsel in 

the settlements of environmental claims involving Honeywell, Inc. and ConocoPhillips, Inc.; and 

serving on the Plaintiffs’ Executive Committee in the ReNu MoistureLoc® litigation. Mr. Breit 

was also appointed as Liaison Counsel in the New York State consolidated Bextra-Celebrex 

litigation and was co-counsel in cases that ultimately achieved major public health victories against 

the tobacco industry. 

Mr. Breit speaks frequently at national litigation conferences involving toxic and mass torts, class 

actions, and groundwater contamination, including Mealey’s, HarrisMartin, Practicing Law 

Institute, and bar association conferences. He’s been named to New York Metro Super Lawyers 

for ten straight years and to the Best Lawyers in America for three straight years. Mr. Breit has 

been an Adjunct Professor of Law at Brooklyn Law School, is a Board Member of  Public Justice, 

and is a member of the American Association for Justice. 

 

MARK E. SILVEY is a Partner at Milberg who acts as a lead attorney and primary litigator in many 

of the firm’s class action and multidistrict litigation cases. During his 30-plus year legal career he 

has served as lead counsel in more than 100 jury trials, over 75 bench trials, and in numerous 

appellate cases in virtually all types of civil practice areas. 

A native of Knoxville, Tennessee, Mr. Silvey grew up in the Halls community, with family ties 

going back several generations. He received a bachelor’s degree in history from the University of 

Tennessee in 1984 with a concentration in medieval Japan, the Holy Roman Empire, and the 19th 

and early 20th century United States. Mr. Silvey also received his law degree from the University 

of Tennessee, where as a member of the National Trial Team, he received recognition as an 

Outstanding Clinic Student. 

After graduation, Mr. Silvey worked at Wilson, Worley, Gamble & Ward, PC in Kingsport, 

Tennessee, representing hospital, railroad, industrial, and medical clients, among many others. 

Mark founded the Knoxville-based law firm of Bosch, Silvey & Lusk, PC in 1991. He handled all 
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types of litigation for the firm, including domestic relations, personal injury, business, real estate, 

and federal criminal matters.  

Mr. Silvey relocated to Atlanta in 1997 to serve as an in-house attorney for State Farm Mutual 

Automobile Insurance Company. He later worked for Travelers Indemnity Company and in 2006, 

moved back to Knoxville to open a new in-house office for Travelers. In 2010, Mark returned to 

private practice with Greg Coleman Law.  

 

HARPER SEGUI is a partner and practice leader in the Consumer Products Group at Milberg.  

Ms. Segui is an experienced litigator who focuses her practice on representing plaintiffs in complex 

class action litigation, including defective products, false advertising and mislabeling, and data 

breaches. Ms. Segui has actively lead a variety of complex cases across the country, having been 

instrumental in procuring millions of dollars in recoveries for plaintiffs and class members. In 

addition to individual class actions, Ms. Segui has enjoyed playing active roles in multidistrict 

litigation and has several times been appointed by courts to serve on Plaintiffs’ Steering 

Committees. She was recently appointed as Co-Lead Counsel in multidistrict litigation involving 

a data breach.  Ms. Segui has a broad spectrum of class actions and complex litigation experience 

that includes consumer product defects, building product defects, construction defects, unlawful 

fee charges, automobile defects, false advertising, and data breaches. Although integrally involved 

in every aspect of her cases, Ms. Segui has particularly honed technical skills which arm her with 

the ability to develop complex issues of science and technology at the heart of her cases, including 

the ability to engage experts and present these technical aspects in court. She been appointed to a 

number of leadership roles, and provided integral support for many more.  Representative cases 

include In Re: Windsor Wood Clad Windows Prods. Liab. Litig., 16-md-02668, MDL No. 2688 

(E.D. Wis.) and In Re: Allura Fiber Cement Siding Litig., No. 2:19-mn-02886 (D.S.C.), where she 

also serves as Co-Class Counsel. She also played essential supporting roles, including as a member 

of expert teams, in In Re: MI Windows and Doors, Inc, Prods. Liab. Litig., 2:12-mn-00001, MDL 

No. 2333 (D.S.C.), In Re: Pella Corp. Architect and Designer Series Windows, Mktg., Sales Prac. 

and Prods. Liab. Litig., 2:14-mn-00001, MDL No. 2514 (D.S.C.). Ms. Segui has been regularly 

selected to Super Lawyers as a Top-Rated Attorney in the areas of “Class Action & Mass Torts.” 

She has co-authored several publications on product liability and other topics, and has been a 

lecturer on complex legal issues. 

 

RACHEL SOFFIN is a partner and practice leader in the Consumer Products Group at Milberg.  

Ms. Soffin has spent the majority of her career prosecuting class action cases, including state and 

federal class actions involving product manufacturers and retailers, deceptive trade practices, 

privacy violations, and insurance and banking disputes. Prior to joining Milberg, Ms. Soffin 

worked in the area of consumer class actions in Morgan & Morgan’s Tampa office. Prior to her 

time at Morgan & Morgan, Ms. Soffin served as in-house counsel for one of Florida’s largest 

employee leasing companies.  For the last eleven years, Ms. Soffin’s practice has been exclusively 

dedicated to consumer class action litigation. Ms. Soffin has successfully represented consumers 

in numerous class action cases involving a wide range of subjects affecting consumers, including 

product defects, deceptive trade practices, regulatory violations, and statutory violations: 

Cleveland v. Whirlpool Corp., No. 0:20-cv-01906-WMV-KMM (D. Minn.) (recent preliminary 

approval of over $20M value settlement involving defective dishwashers); Hamm v. Sharp 

Electronics Corporation, 5-19-cv-00488 (S.D. Fla.) (over $100M value settlement in action 
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involving allegedly defective microwaves); Berman et al v. General Motors LLC, No. 2:18-cv-

14371-RLR (S.D. Fla.) ($40 million value settlement for consumers whose vehicles experienced 

excessive oil consumption and resulting damages); De Leon v. Bank of America, N.A. (USA), No. 

6:09-cv-01251-JA-KRS (M.D. Fla.) ($10 million settlement for consumers subjected to violations 

of the Fair Credit Billing Act, a breach of their Cardholder Agreement and deceptive trade 

practices); Swift v. Bank of America, No. 3:14-cv-01539 (M.D. Fla) ($1 million settlement for 

consumers subjected to TCPA violations); In re: Horizon Organic Milk Plus DHA Omega-3 

Marketing and Sales Practice Litigation, 1:12-MD-02324-JAL (S.D. Fla.) ($1.3 million settlement 

value for consumers subjected to deceptive trade practices for misrepresentations regarding a milk 

product); In re: Tracfone Unlimited Service Plan Litigation, No. 13-cv-03440-EMC (N.D. Cal) 

($40 million settlement for consumers subjected to deceptive cellular phone data plan practices); 

Corbett v. PharmaCare U.S. Inc., No. 3:21-cv-00137-GPC-AGS (S.D. Cal) (recent order denying, 

in part, motion to dismiss class action involving dietary supplements that are illegal to sell under 

the FDCA, rejecting defendant’s preemption arguments); Kanan et al v. Thinx Inc., No. 20-cv-

10341-JVS-JPR (C.D. Cal.) (recent order denying, in part, motion to dismiss class action involving 

menstrual products that contain allegedly harmful Polyfluoroalkyl substances associated with a 

variety of negative health effects for humans, including cancer). 

Ms. Soffin has held numerous leadership roles in MDLs. Currently, Ms. Soffin serves on the 

Plaintiffs’ Steering Committee in litigation involving defective breast implants, In re: Allergan 

Biocell Textured Breast Implant Product Liability Litigation, No. 2:19-md-02921-BRM-ESK 

(D.N.J.), where she is on the law and briefing and class certification committees. Ms. Soffin also 

currently serves as Co-Lead Counsel in the defective cookware MDL, All-Clad Metalcrafters, 

LLC, Cookware Marketing and Sales Practices Litigation, No. 2:21-mc-00491-NR (W.D. Pa.). In 

addition, Ms. Soffin  served as co-lead settlement class counsel in In Re: Allura Fiber Cement 

Siding Prods. Liability Litig., No. 2:19-mn-02886-DCN (D.S.C.) MDL, which resulted in a 

$12.5M settlement involving defective fiber cement siding. 

Ms. Soffin has also been a lecturer at several conferences involving class action topics. Ms. Soffin 

is admitted to practice in the state courts of Florida and Georgia, and in the United States District 

Court for the Middle District of Florida, the United States District Court for the Southern District 

of Florida, the United States District Court for the Northern District of Georgia, the United States 

District Court for the Northern District of Illinois, and the United States Court of Appeals for the 

Eleventh Judicial Circuit. Ms. Soffin has been designated by Super Lawyers as a Florida Rising 

Star (2011-2013), and as a Florida Super Lawyer (2014-2018, 2022) in the fields of Class 

Actions/Mass Torts. 

 

ADAM EDWARDS is a partner and practice leader in the Consumer Products Group at Milberg.  

Mr. Edwards acts as the lead attorney on many of the firm’s serious personal injury cases. He also 

serves as a primary litigator on many of the firm’s class action, multi-district litigation, and 

defective product cases. He attended The University of Tennessee where he received his 

undergraduate degree in political science and served as a field office intern for United States 

Senator and former Senate Majority Leader, Dr. Bill Frist. After graduating from UT, Mr. Edwards 

was accepted into the Juris Doctor program at the Washburn University School of Law where he 

was awarded an academic merit scholarship after his first year of coursework. While at Washburn, 

Adam excelled in oral advocacy and was selected as the President of the Moot Court Counsel on 

Oral Advocacy. He was also selected as a member of the Order of Barristers. He received his JD 
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after graduating with Dean’s Honors in 2000. Adam's formal legal career started when he accepted 

a position as an Attorney at Husch Blackwell (formerly Blackwell Sanders) in Kansas City, 

Missouri in 2000. During the first four years of his legal career, Mr. Edwards successfully defended 

a number of well-known insurance companies and corporations in a wide range of litigation 

matters. Today, Mr. Edwards utilizes his extensive trial experience and diverse background to 

advocate for personal injury victims and consumers who have suffered damages resulting from 

dangerous and defective products. Mr. Edwards was selected by fellow members of the Knoxville 

Bar as a "Top Attorney" in CITYVIEW Magazine's annual Top Attorney's issue. He was selected 

as a Top Attorney for a second time in 2010. In 2017, Mr. Edwards was named one of the Top 100 

Trial Lawyers by the American Trial Lawyers Association. He was also selected for membership 

into the Million Dollar Advocates Forum, an honor reserved for trial lawyers who have secured a 

settlement or verdict in excess of one million dollars. 

 

ANDREI RADO is a partner at Milberg and focuses his practice on securities litigation, consumer 

class actions, and SEC whistleblower matters. The cases Mr. Rado is working on currently, or has 

litigated recently, are typical of his 20-year career: a class action pending in Manhattan federal 

court on behalf of universal life customers victimized by inflated cost of insurance deductions from 

the cash value of their policies; a class action in Los Angeles federal court on behalf of investors 

victimized by a Ponzi scheme; and class actions in Chicago federal court on behalf of consumers 

whose biometrics have been captured in violation of the Illinois Biometrics Information Privacy 

Act.   Mr. Rado’s securities practice has included numerous litigations nationwide that have 

resulted in massive recoveries, including, among the most complex, In re Initial Public Offering 

Sec. Litig., which alleged, in hundreds of consolidated cases, that investment banks manipulated 

the initial public offerings of hundreds of companies. Mr. Rado has also represented investors 

against mutual funds including a series of cases alleging that mutual fund managers allowed select 

investors to profit by improperly timing their trading in fund shares. In another mutual fund 

litigation, Mr. Rado represented investors victimized by overvaluation of illiquid securities.  Mr. 

Rado was important in the firm’s launching and organization of litigation of Mr. Rado’s practice 

has focused on investigating, launching, and litigating securities class actions and consumer class 

actions.  These cases are as diverse as consumer fraud itself. Early in his career, Mr. Rado litigated 

a case against jewelry company Zales for improperly denying credit-insurance claims made by 

unemployed and retired consumers, and a class action against computer maker Gateway for 

improperly understating in advertising the costs of internet access to consumers, some of whom 

incurred internet-access fees of hundreds of dollars. More recently, among other cases, Mr. Rado 

has launched and litigated consumer cases against companies that misled consumers by inflating 

the technical specifications of their products, and “all natural” food cases, including the first case 

alleging that products made from genetically modified organisms (GMOs) should not be 

advertised as natural.   Prior to joining Milberg, Mr. Rado worked as an attorney at a New York 

City-based investment bank focusing on compliance, with rules and regulations relating to re-sales 

of control and restricted securities under the Securities Act of 1933. Mr. Rado also worked at 

another prominent New York City law firm specializing in plaintiffs’ securities class action 

litigation.  Mr. Rado received his Juris Doctor degree from St. John’s University School of Law, 

cum laude, in 1999, and is admitted to practice law in New York. While in law school, Mr. Rado 

served as a senior member of the New York International Law Review. He is admitted to practice 

in the courts of the State of New York, as well as the United States District Court for the Southern 

District of New York. Mr. Rado was born in Bucharest Romania, and lived in Israel for several 
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years before immigrating to New York in the early 80s. Since the passage of the Dodd-Frank Act 

in 2010, Mr. Rado has represented numerous whistleblowers before the commission under a 

program that rewards and protects whistleblowers that report violations of securities laws to the 

Securities and Exchange Commission. These involved a variety of complaints, including 

allegations of bribing foreign officials to gain business, accounting fraud, and consumer fraud, 

against a variety of companies diverse in size and business. 

 

ROY SHIMON is a partner at Milberg and focuses his practice on securities and stockholder 

derivative litigation in both state and federal courts. Mr. Shimon also has experience in the areas 

of insider trading and antitrust litigation. Super Lawyers recognized him as a “Rising Star” in the 

New York Metro area each year from 2014-2018. Mr. Shimon has served as lead or co-lead counsel 

in a number of complex matters on behalf of stockholders and employee investors, including In re 

PLX Tech. Inc. S’holders Litig. (Del Ch.) (stockholder recovery of $14.1 million); In re Zynga Inc. 

Sec. Litig. (N.D. Cal.) (investor recovery of $23 million); In re Popular Inc. ERISA Litig. (D.P.R.) 

(employee investor recovery of $8.2 million); and Shanehchian v. Macy’s Inc. (S.D. Ohio) 

(employee investor recovery of $8.5 million). Mr. Shimon currently represents the City of 

Charlotte, North Carolina in ongoing antitrust litigation in In re Liquid Aluminum Sulfate Antitrust 

Litig., No. 16-md-2687 (D.N.J. 2015). Mr. Shimon graduated cum laude from Franklin & Marshall 

College in 2003, where he was inducted into the Pi Sigma Alpha and Alpha Kappa Delta National 

Honor Societies. He received his J.D. from St. John’s University School of Law in 2006, where he 

served on the Executive Board of the Moot Court Honor Society and as Vice President of the 

Entertainment & Sports Law Society. Mr. Shimon is admitted to practice in the state and federal 

courts of New York. 

 

ROBERT A. WALLNER is a Partner at Milberg and received his B.A. degree from the University of 

Pennsylvania in 1976 graduating magna cum laude. He attended New York University School of 

Law, earning his J.D. degree in 1979. He was elected to the law school’s Order of the Coif and 

served as an editor of the New York University Law Review. Mr. Wallner has litigated complex 

securities, consumer and antitrust class actions throughout the country. He has represented 

plaintiffs in lawsuits arising out of the Madoff Ponzi scheme, including the court-appointed 

litigation trustee of two Madoff “feeder funds.” He has also represented investors in In re Merck 

& Co., Inc. Sec. Litig. (D.N.J.), which resulted in a $1.062 billion recovery, In re Initial Public 

Offering Sec. Litig. (S.D.N.Y), In re CMS Energy Corp. Sec. Litig. (E.D. Mich.), and In re 

Deutsche Telekom AG Sec. Litig. (S.D.N.Y.), and consumers in In re Synthroid Mktg. Litig. (N.D. 

Ill.) and the Mercedes-Benz Tire Litig. (D.N.J.). Mr. Wallner is a frequent lecturer on securities 

and complex litigation issues. He has served on the editorial board of Securities Litigation Report, 

as a faculty member of the American Bar Association’s First Annual National Institute on 

Securities Litigation and Arbitration, and as a member of the Federal Courts Committee of the 

Association of the Bar of the City of New York. He has been recognized in Lawdragon’s “100 

Lawyers You Need to Know in Securities Litigation.” 

 

ALEX. R. STRAUS is Senior Counsel at Milberg. Mr. Straus is currently licensed to practice law in 

California, Massachusetts, New York, Rhode Island, and South Carolina. For more than a decade, 

he has represented consumers, labor unions, and municipalities throughout the United States in 

practice areas ranging from complex tort and personal injury to antitrust and securities litigation. 
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Prior to joining Milberg, Alex spent the majority of his legal career as a litigation attorney with 

Motley Rice LLC after a long career as an investigative journalist and author. In 2013, Alex 

authored an amicus curiae brief filed in the Supreme Court of the United States in support of a 

shipyard worker who died as a result of asbestos exposure 

 
LEIGH SMITH is Senior Counsel at Milberg.  Ms. Smith has practiced law at firms in New York 

and New Jersey and has prosecuted a broad range of cases during her career. Her cases have 

included complex class actions brought on behalf of injured consumers and investors and also 

actions alleging discrimination, breaches of fiduciary duty, fraudulent transfers, and legal 

malpractice. Her noteworthy repre-sentations include In re Tyco Int’l Sec. Litig., No. 02-266-PB 

(D.N.H. 2002), a case involving complex allegations of fraud in which she played a leading role 

in achieving a multi-billion dollar settlement, and U.S. ex rel. Cordingley v. Good Shepherd 

Hospice, Mid-America, Inc., No.4:11-cv-1087 (W.D. Mo. 2011), a qui tam action in which she 

successfully represented the relator. Ms. Smith earned a B.A. and an M.A. in French from Rutgers 

University. Prior to law school, Ms. Smith taught French language and literature, and she also 

taught English in a Parisian suburb. At Cornell Law School, Ms. Smith was on the editorial board 

of the Journal of Law and Public Policy, was an active member of the Moot Court Board, and was 

co-president of Cornell’s Lambda Law Student Association. Ms. Smith is a member of the 

Women’s Bar Association of the State of New York and the Westchester Women’s Bar 

Association. 

 

BARRY A. WEPRIN is Of Counsel at Milberg and graduated from Harvard College in 1974. He 

received a J.D. degree from the New York University School of Law in 1978, and a master of 

public affairs from the Woodrow Wilson School of Princeton University in 1978. While in law 

school, Mr. Weprin was notes and comments editor of the New York University Law Review. 

Since joining the firm, Mr. Weprin has specialized in securities and insurance litigation. He has 

served as lead or co-lead counsel in a number of complex securities class action litigations. He was 

one of the principal attorneys in the sales practice litigations against The New York Life Insurance 

Company, The New England Life Insurance Service Company, The Massachusetts Mutual Life 

Insurance Company, The John Hancock Mutual Life Insurance Company, and The Prudential Life 

Insurance Company which recovered billions of dollars for policyholders. Mr. Weprin is a frequent 

lecturer on complex litigation issues.  Previously, Mr. Weprin served as law clerk to Judge Charles 

P. Sifton of the United States District Court for the Eastern District of New York and was 

associated with the law firm of Wachtell Lipton Rosen & Katz where he specialized in commercial 

and securities litigation. He also served as general counsel to the New York State Housing Finance 

Agency and the New York State Medical Care Facilities Finance Agency, two agencies that issue 

tax exempt bonds for financing nonprofit medical facilities and qualified housing projects.  Mr. 

Weprin is very active in his community of Mamaroneck, New York, having served as a Town 

Councilman and a member of the Zoning Board of Appeals. He is a former President of the 

National Association of Shareholder and Consumer Attorneys (NASCAT) as well as Vice 

President of the Institute for Law and Economic Policy (ILEP). Mr. Weprin is a member of the 

American Bar Association, the Association of the Bar of the City of New York, the New York 

County Lawyers Association, and the New York State Bar Association. Mr. Weprin is admitted to 

practice in New York, the United States District Court for the Southern and Eastern Districts of 

New York, the United States Court of Appeals for the Second Circuit, and the United States 

Supreme Court. 
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SANFORD P. DUMAIN is Of Counsel at Milberg and attended Columbia University where he 

received his B.A. degree in 1978. He graduated cum laude from Benjamin N. Cardozo School of 

Law of Yeshiva University in 1981.Mr. Dumain represents plaintiffs in cases involving securities 

fraud, consumer fraud, insurance fraud, and violations of the antitrust laws. Mr. Dumain was co-

lead counsel in In re Tyco Int’l Ltd., Sec. Litig. in which $3.2 billion was recovered for investors. 

Mr. Dumain also served as lead counsel in the securities class actions against Nortel and Biovail, 

which are the highest and third highest recoveries ever in cases involving Canadian companies. 

The Nortel settlement was valued at over $1 billion and Biovail settled for over $138 million in 

cash. Mr. Dumain successfully represented the City of San Jose, California against 13 of the City’s 

broker-dealers and its outside accountants in connection with major losses in unauthorized bond 

trading. Mr. Dumain began his career as a law clerk to Judge Warren W. Eginton, United States 

District Court for the District of Connecticut 1981-1982. During the early years of his practice, he 

also served as an Adjunct Instructor in Legal Writing and Moot Court at Benjamin N. Cardozo 

School of Law.Mr. Dumain has lectured for ALI-CLE concerning accountants’ liability and has 

prosecuted several actions against accounting firms.Judge Janet C. Hall of the District of 

Connecticut made the following comment in In re Fine Host Corp. Securities Litig., No. 97-2619 

(D.Conn.): “The court also finds that the plaintiff class received excellent counseling, particularly 

from the Chair of the Plaintiffs’ Executive Committee, Attorney Dumain.” Mr. Dumain is admitted 

to practice in the State of New York, United States District Court for the Southern, Eastern, and 

Western Districts of New York, District of Colorado, and District of Connecticut, and United 

States Courts of Appeals for the First, Second, Third, Sixth, Seventh, and Eighth Circuits. 

 

BLAKE HUNTER YAGMAN is an associate at Milberg attorney with a focus on representing 

consumers, investors, and small businesses in antitrust and consumer protection litigation. Mr. 

Yagman’s career in the law began as an undergraduate while at the University of Miami, where he 

worked as a judicial intern to the Honorable Lawrence Schwartz of the Eleventh Judicial Circuit 

Court of the State of Florida. As a student at the University of Miami, Mr. Yagman was formatively 

shaped by his experience as a member of student government; he was a passionate advocate on 

behalf of the school’s mental health programs and was twice elected Senator for his graduating 

class. As a member of the Senate, he passed more bills than any other Senator and Chaired the 

Policy and Finance Committee. As a junior, Mr. Yagman was a nominee for Vice President of the 

student body. Mr. Yagman received a scholarship to attend the Benjamin N. Cardozo School of 

Law and completed his juris doctorate with a concentration in Intellectual Property and Data Law. 

While in law school, he championed the rights of athletes – working on concussion litigation as an 

intern and writing for major publications on sports legal issues from the athlete’s perspective. In 

2017, Mr. Yagman spoke on behalf of collegiate athletes on a sports law symposium panel on 

antitrust issues pertaining to the National Collegiate Athletic Association. As an attorney, prior to 

joining Milberg, Mr. Yagman litigated antitrust, consumer fraud, and securities fraud cases at a 

national plaintiffs’ class action firm based in New York City. With respect to antitrust cases, Mr. 

Yagman has extensive experience in food industry-based antitrust actions; including experience in 

price fixing cases against the tuna industry (In re Packaged Seafood Antitrust Litigation), the egg 

industry (In re Processed Egg Products Antitrust Litigation), and the broiler chicken industry (In 

re Broiler Chicken Antitrust Litigation). With respect to consumer fraud cases, Mr. Yagman has 

experience in technology-focused consumer actions, including working on a case brought on 

behalf of Apple iPhone users (In re Apple Inc. Device Performance Litigation). Mr. Yagman has 
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represented plaintiffs in high profile class action litigation during his time at Milberg. Examples 

of plaintiffs he has represented include: consumers in a class action against a sports league for 

refund practices during a pandemic; purchasers of gasoline at retail who allegedly paid artificially 

higher prices as a result of manipulation on the spot market; and investors who paid undisclosed 

hard-to-borrow interest fees to a stock trading platform. In 2020, Mr. Yagman was a guest lecturer 

at Hofstra University’s law school on the topic of Indirect Purchaser Standing in Private Plaintiffs 

Antitrust Class Actions After the Supreme Court’s Decision in Apple v. Pepper. Mr. Yagman is 

admitted to practice in the State of New York. His passion for economic and social justice drives 

his practice. He is a member of the LGBT Bar Association of Greater New York (LeGaL). 

 

ADAM H. COHEN is an associate at Milberg. His practice focuses on data breach, pharmaceutical 

and consumer protection class actions, as well as false claims act litigation. Mr. Cohen has 

dedicated his entire legal career to protecting consumers. Prior to joining Milberg, Mr. Cohen was 

an Enforcement Attorney for the Consumer Financial Protection Bureau (CFPB) where he led 

complex investigations of large banks, financial services companies, and others for violations of 

federal laws and regulations across a wide range of consumer financial products. Mr. Cohen also 

provided expertise to bank examiners during supervisory examinations of banks and financial 

services companies and served on multiple Bureau-wide policy groups. Before working for the 

CFPB, Mr. Cohen served as an Assistant Attorney General for the New York Attorney General’s 

(NYAG) Consumer Frauds and Protection Bureau where he investigated and litigated consumer 

protection actions with a focus on mortgage-related investigations and litigation. The NYAG 

awarded Mr. Cohen the Lefkowitz Memorial Award for Outstanding Service for his work on 

financial services enforcement litigation. Mr. Cohen began his legal career at Mobilization for 

Justice where he launched a pro bono foreclosure defense practice that helped hundreds of families 

remain in their home during the foreclosure crisis. Mr. Cohen graduated from the Sandra Day 

O’Connor College of Law at Arizona State University with Highest Honors for Pro Bono Service 

and obtained his B.A. from New York University magna cum laude. He is admitted to practice in 

New York, the Southern District of New York and the Eastern District of New York 

 

J. BIRT REYNOLDS is an associate at Milberg and represents whistleblowers who bring claims 

under the federal False Claims Act and its state counter-parts. Since joining the firm’s Qui Tam 

practice group, he has worked on several cases that have brought substantial recoveries to federal 

and state governments. Mr. Reynolds also represents plaintiffs in complex commercial litigation 

involving contractual, tort, and statutory claims. Before joining Milberg, Mr. Reynolds clerked for 

a magistrate judge in the Middle District of Florida, as well as Florida appellate and trial court 

judges. Mr. Reynolds earned his J.D. from Case Western Reserve University School of Law in 

2004. He is admitted to practice in the state courts of Florida and New York, the United States 

District Courts for the Eastern and Southern Districts of New York, the Northern, Middle, and 

Southern Districts of Florida, and the Western District of Michigan. 
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Additional Notable Class Action Cases 

 

Antitrust 

 

In re: TFT-LCD (Flat Panel) Antitrust Litigation, No. 3:07-cv-01827, MDL No. 1827 (N.D. 

Cal.) (combined settlement totaling nearly $1.1 billion in suit alleging the illegal formation of an 

international cartel to restrict competition in the LCD panel market) (2012). 

 

Appliances 

 

Ersler, et. al v. Toshiba America et. al, No. 07- 2304 (D.N.J.) (settlement of claims arising from 

allegedly defective television lamps) (2009). 

 

Maytag Neptune Washing Machines (class action settlement for owners of Maytag Neptune 

washing machines). 

 

Stalcup, et al. v. Thomson, Inc. (Ill. Cir. Ct.) ($100 million class settlement of clams that certain 

GE, PROSCAN and RCA televisions may have been susceptible to temporary loss of audio 

when receiving broadcast data packages that were longer than reasonably anticipated or 

specified) (2004). 

 

Hurkes Harris Design Associates, Inc., et al. v. Fujitsu Computer Prods. of Am., Inc.  (settlement 

provides $42.5 million to pay claims of all consumers and other end users who bought certain 

Fujitsu Desktop 3.5” IDE hard disk drives) (2003). 

 

Turner v. General Electric Company, No. 2:05-cv-00186 (M.D. Fla.) (national settlement of 

claims arising from allegedly defective refrigerators) (2006). 

 

 

Automobiles 

 

In re General Motors Corp. Speedometer Prods. Liability Litig., MDL 1896 (W.D. Wash.) 

(national settlement for repairs and reimbursement of repair costs incurred in connection with 

defective speedometers) (2007). 

 

Baugh v. The Goodyear Tire & Rubber Company (class settlement of claims that Goodyear sold 

defective tires that are prone to tread separation when operated at highway speeds;  Goodyear 

agreed to provide a combination of both monetary and non-monetary consideration to the 

Settlement Class in the form of an Enhanced Warranty Program and Rebate Program) (2002).  

 

Lubitz v. Daimler Chrysler Corp., No. L-4883-04 (Bergen Cty. Super. Ct, NJ 2006) (national 

settlement for repairs and reimbursement of repair costs incurred in connection with defective 

brake system; creation of $12 million fund; 7th largest judgment or settlement in New Jersey) 

(2007). 
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Berman et al. v. General Motors LLC, Case No. 2:18-cv-14371 (S.D. Fla.) (Co-Lead Counsel; 

national settlement for repairs and reimbursement of repair costs incurred in connection with 

Chevrolet Equinox excessive oil consumption). 

 

Civil Rights 

 

In re Black Farmers Discrimination Litigation, Case No. 1:08-mc-00511 (D.D.C.) ($1.25 billion 

settlement fund for black farmers who alleged U.S. Department of Agriculture discriminated 

against them by denying farm loans) (2013). 

 

Bruce, et. al. v. County of Rensselaer et. al., Case No. 02-cv-0847 (N.D.N.Y.) (class settlement 

of claims that corrections officers and others employed at the Rensselaer County Jail (NY) 

engaged in the practice of illegally strip searching all individuals charged with only 

misdemeanors or minor offenses) (2004). 

 

Commercial 

 

In re: Outer Banks Power Outage Litigation, 4:17-cv-141 (E.D.N.C) (Co-Lead Counsel; $10.35 

million settlement for residents, businesses, and vacationers on Hatteras and Ocracoke Islands 

who were impacted by a 9-day power outage) (2018) 

 

Construction Materials 

 

Cordes et al v. IPEX, Inc., No. 08-cv-02220-CMA-BNB (D. Colo.) (class action arising out of 

defective brass fittings; court-appointed member of Plaintiffs’ Steering Committee) (2011). 

 

Elliott et al v. KB Home North Carolina Inc. et al 08-cv-21190 (N.C. Super. Ct. Wake County) 

(Lead Counsel; class action settlement for those whose homes were constructed without a 

weather-resistant barrier)(2017) 

 

In re: Pella Corporation Architect and Designer Series Windows Marketing, Sales Practices and 

Products Liability Litigation, MDL No. 2514 (D.S.C.)(class action arising from allegedly 

defective windows; Court-appointed Co-Lead Counsel). 

 

In re MI Windows and Doors, Inc., Products Liability Litigation, MDL No. 2333 (D.S.C) 

(National class action settlement for homeowners who purchased defective windows; Court-

appointed Co-Lead Counsel).  

 

In re: Atlas Roofing Corporation Chalet Shingle Products Liability Litig., MDL No. 2495 (N.D. 

Ga.) (class action arising from allegedly defective shingles; Court-appointed Co-Lead Counsel).  

 

Helmer et al. v. Goodyear Tire & Rubber Co., No. 12-cv-00685-RBJ (D. Colo. 2012) (class 

action arising from allegedly defective radiant heating systems; Colorado class certified, 2014 

WL 3353264, July 9, 2014)). 
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In re: Zurn Pex Plumbing Products Liability Litigation, No. o:08-md-01958, MDL No. 1958 (D. 

Minn.) (class action arising from allegedly plumbing systems; member of Executive Committee; 

settlement) (2012). 

 

Hobbie, et al. v. RCR Holdings II, LLC, et al., No. 10-1113 , MDL No. 2047 (E.D. La.) ($30 

million settlement for remediation of 364 unit residential high-rise constructed with Chinese 

drywall) (2012). 

 

In re: Chinese Manufactured Drywall Products Liability Litigation, No. 2:09-md-02047, MDL 

No. 2047 (E.D. La.) (litigation arising out of defective drywall) (appointed Co-Chair, Insurance 

Committee) (2012). 

 

Galanti v. Goodyear Tire & Rubber Co., No. 03-209 (D.N.J. 2003) (national settlement and 

creation of $330 million fund for payment to owners of homes with defective radiant heating 

systems) (2003). 

 

In re Synthetic Stucco Litig., Civ. Action No. 5:96-CV-287-BR(2) (E.D.N.C.) (member of 

Plaintiffs’ Steering Committee; settlements with four EIFS Manufacturers for North Carolina 

homeowners valued at more than $50 million). 

 

In re Synthetic Stucco (EIFS) Prods. Liability Litig., MDL No. 1132 (E.D.N.C.) (represented 

over 100 individuals homeowners in lawsuits against homebuilders and EIFS manufacturers). 

 

Posey, et al. v.  Dryvit Systems, Inc., Case No. 17,715-IV (Tenn. Cir. Ct) (Co-Lead Counsel;  

national class action settlement provided cash and repairs to more than 7,000 claimants) (2002). 

 

Sutton, et al. v. The Federal Materials Company, Inc., et al, No. 07-CI-00007 (Ky. Cir. Ct) (Co-

Lead Counsel; $10.1 million class settlement for owners of residential and commercial properties 

constructed with defective concrete). 

 

Staton v. IMI South, et al. (Ky. Cir. Ct.) ((Co-Lead Counsel; class settlement for approximately 

$30 million for repair and purchase of houses built with defective concrete).   

 

In re Elk Cross Timbers Decking Marketing, Sales Practices and Products Liability Litigation,  

No. 15-cv-0018, MDL No. 2577 (D.N.J.) (Lead Counsel; national settlement to homeowners 

who purchased defective GAF decking and railings). 

 

Bridget Smith v. Floor and Decor Outlets of America, Inc., No. 1:15-cv-4316 (N.D. Ga.) (Co-

Lead Counsel; National class action settlement for homeowners who purchased unsafe laminate 

wood flooring). 

 

In re Lumber Liquidators Chinese-Manufactured Flooring Products Marketing, Sales Practices 

and Products Liability Litigation MDL No. 1:15-md-2627 (E.D.Va.) (Formaldehyde case; $36 

million national class action settlement for member who purchased a certain type of laminate 

flooring). 
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In re Lumber Liquidators Chinese-Manufactured Laminate Flooring Durability Marketing, Sales 

Practices Litigation MDL No. 1:16-md-2743 (E.D.Va.) (Co-Lead Counsel; Durability case; $36 

million national class action settlement for member who purchased a certain type of laminate 

flooring). 

 

In re Windsor Wood Clad Window Products Liability Litigation MDL No. 2:16-md-02688 (E.D. 

Wis.) (National class action settlement for homeowners who purchased defective windows; 

Court-appointed Lead Counsel). 

 

In re Allura Fiber Cement Siding Products Liability Litigation MDL No. 2:19-md-02886 

(D.S.C.) (class action arising from allegedly defective cement board siding; Court-appointed 

Lead Counsel). 

 

Environmental 

 

Nnadili, et al. v. Chevron U.S.A., Inc, No. 02-cv-1620 (D.D.C.) ($6.2 million settlement for 

owners and residents of 200 properties located above underground plume of petroleum from 

former Chevron gas station) (2008). 

 

In re Swanson Creek Oil Spill Litigation, No. 00-1429 (D. Md.) (Lead Counsel; $2.25 million 

settlement of litigation arising from largest oil spill in history of State of Maryland) (2001). 

 

Fair Labor Standards Act/Wage and Hour 

 

Craig v. Rite Aid Corporation, Civil No. 08-2317 (M.D. Pa.) (FLSA collective action and class 

action settled for $20.9 million) (2013). 

 

Stillman v. Staples, Inc., Civil No. 07-849 (D.N.J. 2009) (FLSA collective action, plaintiffs’ trial 

verdict for $2.5 million; national settlement approved for $42 million) (2010). 

 

Lew v. Pizza Hut of Maryland, Inc., Civil No. CBB-09-CV-3162 (D. Md.) (FLSA collective 

action, statewide settlement for managers-in-training and assistant managers, providing 

recompense of 100% of lost wages) (2011). 

 

Financial 

 

Roberts v. Fleet Bank (R.I.), N.A., Civil Action No. 00-6142 (E. D. Pa.) ($4 million dollar 

settlement on claims that Fleet changed the interest rate on consumers’ credit cards which had 

been advertised as "fixed.") (2003). 

 

Penobscot Indian Nation et al v United States Department of Housing and Urban Development, 

N. 07-1282 (PLF) (D.D.C. 2008) (represented charitable organization which successfully 

challenged regulation barring certain kinds of down-payment assistance; Court held that HUD’s 

promulgation of rule violated the Administrative Procedure Act) (2008). 
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Impact Fees 

 

Town of Holly Springs, No. 17-cvs-6244, 17-cvs-6245, 18-cvs-1373 (Wake Co., NC) (Court 

appointed Class Counsel; Class action settlement with a $7.9 million fund for builders and 

developers to recover improper capacity replacement and transportation fees paid to the town) 

(2019). 

 

Larry Shaheen v. City of Belmont, No. 17-cvs-394 (Gaston Co., NC) (Court appointed Class 

Counsel; Class action settlement with a $1.65 million fund for builders and developers to recover 

improper capacity replacement and transportation fees paid to the city) (2019).  

 

Upright Builders Inc. et al. v. Town of Apex, No. 18-cvs-3720 & 18-cvs-4384, (Wake Co., NC) 

(Court appointed Class Counsel; Class action settlement with a $15.3 million fund for builders 

and developers to recover improper capacity replacement and transportation paid fees to the 

town) (2019).  

 

Mayfair Partners, LLC et al. v. City of Asheville, No. 18-cvs-04870 (Buncombe County) (Court 

appointed Class Counsel; Class action settlement with a $1,850,000 million fund for builders and 

developers to recover improper impact fees paid to the city) (2020). 

 

Shenandoah Homes, LLC v. Town of Clayton, No. 19-cvs-640 (Johnston County) (Court 

appointed Class Counsel; Class action settlement with a $2.7 million fund for builders and 

developers to recover improper impact fees paid to the town) (2020). 

 

Brookline Homes LLC v. City of Mount Holly, Gaston County file no. 19-cvs-1163 (Gaston 

County) (Court appointed Class Counsel; Class action settlement with a $483,468 fund for 

builders and developers to recover improper impact fees paid to the city) (2020). 

 

Eastwood Construction, LLC et. al v. City of Monroe, Union County file nos. 18-CVS-2692 

(Union County) (Court appointed Class Counsel; Class action settlement with a $1,750,000 

million fund for builders and developers to recover improper impact fees paid to the city) (2020).  

 

Insurance 

 

Young, et al.  v. Nationwide Mut. Ins. Co, et al., No. 11-5015 (E.D. Ky.) (series of class actions 

against multiple insurance companies arising from unlawful collection of local taxes on premium 

payments; class certified and affirmed on appeal, 693 F.3d 532 (6th Cir., 2012); settlements with 

all defendants for 100% refund of taxes collected) (2014). 

 

Nichols v. Progressive Direct Insurance Co., et al., No. 2:06cv146 (E.D. Ky.) (Class Counsel; 

class action arising from unlawful taxation of insurance premiums; statewide settlement with 

Safe Auto Insurance Company and creation of $2 million Settlement Fund; statewide settlement 

with Hartford Insurance Company and tax refunds of $1.75 million ) (2012). 

 

 

 

Case 4:17-cv-07287-HSG   Document 142-6   Filed 07/29/22   Page 18 of 19



18 
 

Privacy/Data Breach 

 

In Re: U.S. Office of Personnel Management Data Security Breach Litigation, No. 15-1393 (ABJ), 

MDL No. 2664 (D.D.C.) (court appointed interim Liaison Counsel). 

 

In re Google Buzz Privacy Litigation, No. 5:10-cv-00672 (N.D. Cal.) (court-appointed Lead 

Class Counsel; $8.5 million cy pres settlement) (2010). 

 

In re: Dept. of Veterans Affairs (VA) Data Theft Litig., No. 1:2006-cv-00506, MDL 1796 

(D.D.C.) (Co-Lead counsel representing veterans whose privacy rights had been compromised 

by the theft of an external hard drive containing personal information of approximately 26.6 

million veterans and their spouses; creation of a $20 million fund for affected veterans and a cy 

pres award for two non-profit organizations) (2009). 

 

In re: Adobe Systems Inc. Privacy Litigation, No. 5:13-cv-05226 (N.D. Cal. 2015) (settlement 

requiring enhanced cyber security measures and audits) (2015).  
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