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NOTICE OF MOTION AND UNOPPOSED MOTION

1
2

TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS OF RECORD:

3

PLEASE TAKE NOTICE that on January 16, 2020, at 2 p.m., in Courtroom 2 of the

4

United States District Court for the Northern District of California, Ronald V. Dellums Federal

5

Building and U.S. Courthouse, 1301 Clay Street, Oakland, California 94612, the Honorable

6

Haywood S. Gilliam, Jr., presiding, Plaintiffs Martin Schneider, Sarah Deigert, Theresa Gamage,

7

and Nadia Parikka (“Plaintiffs”) will and hereby do move for an Order pursuant to Rule 23 of the

8

Federal Rules of Civil Procedure (“Rule”): (i) preliminarily approving the proposed Settlement;

9

(ii) certifying a modified Settlement Class for settlement purposes only; (iii) approving the form

10

and manner of notice to the Class; and (iv) scheduling a final approval hearing before the Court.

11

Plaintiffs further move for an Order granting leave to file a First Amended Complaint in connection

12

with the proposed Settlement.

13

The proposed Settlement is within the range of what is fair, reasonable, and adequate such

14

that notice of its terms may be disseminated to Class members and a hearing for final approval of

15

the proposed Settlement scheduled. And, in connection with the Settlement, the parties agree that

16

Plaintiffs seek leave to file an amended complaint. Defendant Chipotle Mexican Grill, Inc.

17

(“Defendant” or “Chipotle”) does not oppose this Motion.

18

This Motion is based upon this Notice of Motion and Unopposed Motion, the Memorandum

19

of Points and Authorities set forth below, the accompanying Declaration of Laurence D. King in

20

Support of Plaintiffs’ Unopposed Motion for Preliminary Approval of Settlement, to Amend

21

Complaint for Settlement Purposes, and to Modify Class Definitions, dated September 11, 2019

22

(“King Declaration”), and the exhibits thereto, the pleadings and records on file in this Action, and

23

other such matters and argument as the Court may consider at the hearing of this motion.
STATEMENT OF ISSUES TO BE DECIDED

24
25
26
27
28

1.

Whether leave should be given to file a First Amended Complaint in connection

with the proposed Settlement;
2.

Whether the proposed Settlement is within the range of fairness, reasonableness and

adequacy as to warrant: (a) the Court’s preliminary approval; (b) certification of a modified
-i-
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1

Settlement Class for settlement purposes only; (b) the dissemination of Notice of its terms to

2

proposed Settlement Class Members; and (c) setting a hearing date for final approval of the

3

Settlement as well as application of attorneys’ fees and reimbursement of expenses;

4
5
6
7
8

3.

Whether the proposed Notice adequately apprises the Settlement Class Members of

the terms of the Settlement and their rights with respect to it;
4.

Whether the proposed Plan to Allocate Settlement proceeds should be preliminarily

approved; and
5.

Whether the Claim Forms are sufficient.

9
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20
21
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1

MEMORANDUM OF POINTS AND AUTHORITIES

2

Plaintiffs respectfully submit this Memorandum of Points and Authorities in support of their

3

unopposed motion for preliminary approval of the Settlement, to amend the Complaint, and to

4

certify, for settlement purposes only, a modified class definition in the above-captioned action

5

(“Action”), and entry of the [Proposed] Order Certifying Provisional Settlement Class,

6

Preliminarily Approving Class Action Settlement and Providing for Notice to the Settlement Class

7

(“Preliminary Approval Order”). The Preliminary Approval Order will: (i) grant preliminary

8

approval of the proposed class action settlement on the terms set forth in the Stipulation of

9

Settlement, dated September 11, 2019 (“Stipulation” or “Settlement”); (ii) certify a modified

10

proposed Settlement Class, for settlement purposes only; (iii) approve the form and manner of

11

notice of the proposed Settlement to the Class; and (iv) schedule a hearing date for final approval

12

of the Settlement (“Final Approval Hearing”) and a schedule for various deadlines in connection

13

with the Settlement.

14

Defendant has represented that it supports preliminary approval, amending the complaint,

15

and modifying the class definition for settlement purposes only, and does not otherwise oppose

16

Plaintiffs’ motion.

17

I.

INTRODUCTION

18

After more than three years of hard-fought and contentious litigation, the parties have

19

reached an agreement to resolve the Classes’ claims against Chipotle pursuant to the accompanying

20

Stipulation. See King Decl., Ex. 1. The Settlement provides for the non-reversionary payment of

21

six million five hundred thousand dollars ($6,500,000.00) in cash for the benefit of the Class.

22

The Settlement was reached only after extensive, aggressive litigation and prolonged, well-

23

informed, and extensive arm’s-length negotiations—including three in-person mediation sessions

24

and additional negotiations—between experienced and knowledgeable counsel finally facilitated

25

by mediator Judge Jay C. Gandhi (Ret.) of JAMS at the last two sessions. The Settlement, based

26

upon a mediator’s proposal, was reached less than three months before trial, and after the

27

completion of fact and expert discovery, the briefing on class certification and summary judgment,

28

briefing on Defendant’s motion for decertification, and during the parties’ pre-trial preparations.
-1-
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1

During the course of the litigation, Plaintiffs, through Kaplan Fox & Kilsheimer LLP and

2

Kobre & Kim LLP (“Counsel”), and/or their agents had, among other things: (i) conducted a wide-

3

ranging investigation into the Class’ claims; (ii) filed a comprehensive complaint; (iii) successfully

4

opposed Defendant’s motion to dismiss; (iv) engaged in a comprehensive discovery program,

5

including 17 depositions throughout the United States, responding to hundreds of discovery

6

requests, reviewing hundreds of thousands of pages of documents, and engaging in motion practice

7

over discovery issues; (v) successfully sought reconsideration of the Court’s order dismissing

8

injunctive relief; (vi) successfully briefed Plaintiffs’ motion for class certification and opposed

9

Defendant’s efforts to seek appellate interlocutory review of the Court’s order granting class

10

certification; (vii) successfully opposed Defendant’s motion for summary judgment; (viii) briefed

11

Defendant’s motion for decertification; (ix) consulted with experts; and (x) prepared for trial. As

12

a result, Plaintiffs and Counsel had a thorough understanding of the relative strengths and

13

weaknesses of the claims asserted at the time the Settlement was reached.

14

Plaintiffs submit that this is a very good recovery for the Settlement Class in light of the

15

substantial risks of decertification and trial. Indeed, unlike in other similar cases where litigants

16

failed at various stages of the litigation, 1 here, Plaintiffs have succeeded to the point of preparing

17

for trial. Moreover, the settlement compares quite favorably to other food mislabeling class actions.

18

Chipotle charged approximately $10 for an entrée during the Class Period. Each Settlement Class

19

Member is eligible to obtain $2 back on each qualifying purchase and may submit a claim for up

20

to five qualifying purchases ($10) without any documentation. Further, each Settlement Class

21

Member can obtain up to $20 for ten qualifying purchases with proof of payment, subject to a 15-

22

claim ($30) cap per household. Plaintiffs believe this recovery is quite good considering the limited

23

damages available to each class member at trial, and the ease of filing a claim for up to $10 without

24

proofs of purchase. Such a recovery is in line with, if not better than, other food mislabeling

25

settlements approved in this District. See, e.g., Miller v. Ghirardelli Chocolate Co., No. 12-cv-

26
27
28

1

See Reilly v. Chipotle Mexican Grill, Inc., No. 1:15-cv-23425 (S.D. Fla.) (denying class
certification and granting summary judgment); Pappas v. Chipotle Mexican Grill, Inc., No. 16-cv0612 (S.D. Cal.) (dismissal prior to class certification); Joseph v. Chipotle Mexican Grill, Inc.,
No. 15-cv-62604 (S.D. Fla.) (voluntary dismissal while motion to dismiss was pending).
-2-
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1

04936-LB, 2015 WL 758094 (N.D. Cal. Feb. 20, 2015) (final approval of $5.25 million settlement);

2

Larsen v. Trader Joe’s Co., No. 11-cv-05188-WHO, 2014 WL 3404531 (N.D. Cal. July 11, 2014)

3

(final approval of $3.375 million settlement); Zeisel v. Diamond Foods, Inc., No. C 10-01192 JSW,

4

2012 WL 4902970 (N.D. Cal. Oct. 16, 2012) (final approval of $2.6 million settlement). Indeed,

5

Plaintiffs’ legal theory was largely untested at the time the case was filed, and Chipotle has

6

vigorously contested the claims through the eve of trial.

7

Based on an informed evaluation of the facts and governing legal principles, and their

8

recognition of the substantial risk and expense of continued litigation, the parties respectfully

9

submit that the proposed Settlement is fair, reasonable, and adequate under Rule 23. Accordingly,

10

Plaintiffs move for preliminary approval and submit this Memorandum of Points and Authorities

11

in support thereof.

12

II.

BACKGROUND

13

A.

Summary of the Litigation

14

Plaintiffs filed their class action complaint on April 22, 2016 (Dkt. 1). Plaintiffs alleged

15

that Defendant’s “non-GMO” in-store campaign, from April 27, 2015 until June 30, 2016 (the

16

“Class Period”), was false and misleading and was in violation of, among others, the consumer

17

protection laws of California, New York, and Maryland. See id. ¶¶ 15-49, 69-96, 107-146.

18

On May 17, 2016, Defendant filed a motion to dismiss (Dkt. 15). The Court granted in part

19

and denied in part Defendant’s motion on November 4, 2016, dismissing Plaintiffs’ request for

20

injunctive relief but otherwise denying the motion (Dkt. 36). See Schneider v. Chipotle Mexican

21

Grill, Inc., No. 16-cv-02200-HSG, 2016 WL 6563348, at *3 (N.D. Cal. Nov. 4, 2016). Chipotle

22

answered the Complaint on December 1, 2016 (Dkt. 40) and discovery commenced thereafter.

23

Pursuant to Court order (Dkt. 48), extensive discovery was completed prior to briefing on

24

Plaintiffs’ motion for class certification and Defendant’s motion for summary judgment. Discovery

25

included the production and review of hundreds of thousands of pages of documents from the

26

parties and non-parties, preparing for and defending Plaintiffs’ depositions, taking a Rule 30(b)(6)

27

deposition of Chipotle and the depositions of its fact witnesses, the submission of expert reports,

28

the taking or defending of the experts’ depositions, and the serving or responding to hundreds of
-3-

Case No. 4:16-cv-02200-HSG (KAW)

NOTICE OF MOT. AND MOT. FOR PRELIM. APP., AMEND, AND MODIFY; MPA ISO THEREOF

Case 4:16-cv-02200-HSG Document 205 Filed 09/11/19 Page 12 of 31

1

discovery requests. In addition, Plaintiffs served multiple subpoenas on non-parties and deposed

2

and/or defended several non-party witnesses. And, Plaintiffs conducted multiple meet and confers

3

with Defendant and filed no less than four joint discovery letters and other requests for resolution

4

before this Court and the magistrate judge (Dkt. 60-62, 66, 70-74, 77, 80).

5

On October 30, 2017, Plaintiffs filed a motion for leave to file a motion for reconsideration

6

of the Court’s order dismissing Plaintiffs’ request for injunctive relief (Dkt. 85), which the Court

7

granted on November 1, 2017 (Dkt. 86). Plaintiffs filed their motion for reconsideration on

8

November 8, 2017 (Dkt. 87).

9

Nine days later, Defendant filed its motion for summary judgment (Dkt. 92). The same day,

10

Plaintiffs filed their motion for class certification (Dkt. 95). On December 22, 2017, Defendant

11

filed two motions to exclude Plaintiffs’ experts (Dkt. 100, 101). Plaintiffs filed their motion to

12

exclude Defendant’s experts on January 17, 2018 (Dkt. 117). The Court heard the various motions

13

on February 8, 2018 (Dkt. 131). On September 29, 2018, the Court resolved these motions (Dkt.

14

136): The Court granted reconsideration, denied summary judgment, granted class certification,

15

and denied the motions to exclude. See Schneider v. Chipotle Mexican Grill, Inc., 328 F.R.D. 520,

16

543 (N.D. Cal. 2018).

17

On October 15, 2018, Defendant filed a Rule 23(f) petition before the Ninth Circuit seeking

18

permission to appeal that portion of the Court’s decision granting class certification (Dkt. 137).

19

And, on December 6, 2018, Defendant sought to reopen discovery (Dkt. 143). The Court of

20

Appeals denied Defendant’s petition on March 20, 2019 (Dkt. 167). The next day, the Court heard

21

and denied Defendant’s motion to reopen discovery from the bench (Dkt. 168).

22

On January 9, 2019, Plaintiffs submitted an administrative motion to approve Plaintiffs’

23

selection of notice administrator, the proposed notice plan pursuant to Rule 23(c)(2), as well as a

24

proposed scheduling order that would plan out the schedule from execution of notice until trial

25

(Dkt. 150). The Court held a hearing on the administrative motion on January 24, 2019 and, due

26

to Chipotle’s response to the administrative motion, ordered, among other things, Plaintiffs to file

27

a motion to modify the class definitions (Dkt. 159). Plaintiffs filed the motion on January 31, 2019

28

(Dkt. 159), and, on February 12, 2019, the Court granted Plaintiff’s motion in part (Dkt. 164).
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1

On March 28, 2019, the Court entered a pre-trial and trial schedule stipulated by the parties

2

(Dkt. 174), setting a September 16, 2019 trial date as well as a number of other pre-trial deadlines.

3

The parties engaged in further discussions and motion practice over the contours of notice

4

administration (Dkt. 172, 175-79), which the Court resolved on April 8, 2019 (Dkt. 180). Class

5

notice was disseminated beginning April 15, 2019 (Dkt. 188).

6

On April 25, 2019, Chipotle filed its motion to decertify the classes (Dkt. 184). At the time

7

of settlement, the decertification motion was fully briefed and was specially set for oral argument

8

on July 18, 2019 (Dkt. 190, 191, 192). Upon the parties having informed the Court of a settlement,

9

all pending dates and motions were terminated (Dkt. 193-95).

10

B.

11

The parties engaged in three in-person mediations over the course of this Action. The

12

parties held their first in-person mediation on May 9, 2017 with a mediator from the Court’s ADR

13

Unit (Dkt. 65). The parties did not settle. On January 29, 2019, the parties held a second in-person

14

mediation, this time with Judge Gandhi. While some progress was made, the parties did not reach

15

a settlement. The parties continued negotiations through Judge Gandhi while litigating the Action

16

and preparing for trial. On July 2, 2019, the parties held a third in-person mediation with Judge

17

Gandhi, where Judge Gandhi made a mediator’s proposal during the in-person mediation. The

18

parties accepted the mediator’s proposal, culminating in the execution of a settlement term sheet.

19

III.

Settlement Negotiations and Mediation

SUMMARY OF AND REASONS FOR THE SETTLEMENT

20

The Settlement provides for the non-reversionary payment of $6.5 million in cash for the

21

benefit of the Class. The Stipulation also provides for payment of Counsel’s fees and expenses,

22

releases, the parameters of the Class Notice program, payment of the costs for notice and claims

23

administration, and, under limited circumstances, a cy pres remedy.

24

Based upon their investigation, Plaintiffs and Counsel concluded that the terms and

25

conditions of this Stipulation are fair, reasonable, and adequate to the Class and in their best

26

interests. The parties agreed to settle the Action pursuant to the terms and provisions of the

27

Stipulation, after considering: (i) the substantial benefits that Class members will receive from

28

resolution of the Action; (ii) the risks of continued litigation; and (iii) the desirability of permitting
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1

the Settlement to be consummated as provided by the terms of the Stipulation.

2

The parties accepted the mediator’s proposal and settled the claims with an understanding

3

of the strengths and weaknesses of their claims and defenses. While Plaintiffs believe that the

4

claims have merit, Plaintiffs concluded that a risk existed that the proposed Settlement Class could

5

recover less than the Settlement, or nothing at all, if the Action continued. Because the Settlement

6

falls within the range of possible approval, and is otherwise fair and reasonable, the Court should

7

grant preliminary approval of the Settlement.

8

IV.

9

ARGUMENT
A.

Leave to File First Amended Complaint in Connection with Proposed
Settlement is Warranted

10
11

As part of the Settlement Agreement, the parties agreed that Plaintiffs will seek the Court’s

12

permission to file an amended complaint, which would redefine the class definition to be consistent

13

with the proposed Settlement Class as described in the Stipulation. Stip. § 2.F.; see King Decl.,

14

Ex. 2 (proposed Amended Class Action Complaint).

15

Rule 15(a)(2) permits plaintiffs to amend their pleading with the opposing party’s written

16

consent. “Where the parties have agreed to file an amended complaint as part of the class

17

settlement, judges in this district have granted leave to amend, subject to the terms of the

18

settlement.” McCabe v. Six Continents Hotels, Inc., No. 12-cv-04818 NC, 2015 WL 3990915, at

19

*4 (N.D. Cal. June 30, 2015) (citations omitted); Altamirano v. Shaw Indus., Inc., No. 13-cv-00939-

20

HSG, 2015 WL 4512372, at *10 (N.D. Cal. July 24, 2015).

21

Because the parties agreed through provisions of the Stipulation requiring the Court to

22

consider the content pled in the Amended Class Action Complaint, the Court should grant the

23

motion for leave to file.

24

B.

The Class Definition as Contemplated by the Settlement Satisfies Rule 23 and
Certification is Warranted

25
26

On September 29, 2018, the Court granted class certification pursuant to Rules 23(a),

27

23(b)(2), and 23(b)(3). Schneider, 328 F.R.D. at 543. Thereafter, the Court modified the class

28

definitions (Dkt. 164). Ordinarily, there would be no reason to revisit the class definitions at this
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1

juncture. See Carter v. Anderson Merchandisers, LP, No. EDCV 08-0025-VAP (OPx), 2010 WL

2

1946784, at *4 (C.D. Cal. May 11, 2010). However, the Settlement is conditioned upon Plaintiffs

3

filing an amended complaint and, in connection with the amended complaint, the Court amending

4

the three state class definitions, for settlement purposes only, to and approving the following

5

definition:

6

All persons in the United States who purchased Chipotle’s Food Products in its
restaurants during the Class Period.

7
8

Stip. § I.AA. 2 Excluded from the Settlement Class are all persons who validly opt out of the

9

Settlement in a timely manner; governmental entities; counsel of record (and their respective law

10

firms) for the Parties; Defendant and any of its parents, affiliates, subsidiaries, independent service

11

providers and all of its respective employees, officers, and directors; the presiding judge in the

12

Action or judicial officer presiding over the matter, and all of their immediate families and judicial

13

staff; and any natural person or entity that entered into a release with Defendant prior to the

14

Effective Date concerning the Food Products. Id.

15

The Court can amend or alter the class definition at any time before a decision on the merits.

16

Fed. R. Civ. P. 23(c)(1)(C); Vizcaino v. U.S. Dist. Ct. for W.D. Wash., 173 F.3d 713, 721 (9th Cir.

17

1999) (citing Rule 23(c)(1), giving court “explicit permission to alter or amend a certification order

18

before [a] decision on the merits”). Here, the requested modification should be granted because it

19

is appropriate to include and award settlement proceeds to those consumers who were likely

20

exposed to the same or similar Non-GMO Claims and practices as Plaintiffs and the certified

21

Classes throughout the United States. Moreover, Chipotle’s headquarters are located in California.

22

And, the various states require similar elements or proof with respect to Plaintiffs’ consumer fraud

23

and unjust enrichment claims. Cf. Cal. Bus. & Prof. Code § 17203 (authorizing the Court to restore

24

to any person any money “which may have been acquired” as a result of unfair competition);

25

Stearns v. Ticketmaster Corp., 655 F.3d 1013, 1020 (9th Cir. 2011), cert. denied, 132 S. Ct. 1970

26
27
28

2

“Food Products” is defined as “all beverages sold by Chipotle, including but not limited to nondiet sodas, and foods sold by Chipotle containing meat and/or dairy ingredients, including but not
limited to burritos, burrito bowls (a burrito without the tortilla), tacos, salads, and quesadillas.” Id.
§ I.P.
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1

(2012) (recognizing that “relief under the UCL is available without individualized proof of

2

deception, reliance, and injury.”); see also In re Hyundai and Kia Fuel Economy Litig., 926 F.3d

3

539, 564-65 (9th Cir. 2019) (applying California law to nationwide class).

4

This is all the more important because, in many states, the time to bring similar claims has

5

passed due to the statutes of limitation; thus, it would be unlikely that these consumers would

6

receive any compensation for the alleged wrongdoing committed by Chipotle. It is also appropriate

7

for Chipotle to buy and obtain peace with respect to all consumers who were likely exposed to such

8

practices, and the Settlement was negotiated with these principles in mind. 3

9

While the new class definition must satisfy Rule 23 requirements, Astiana v. Kashi Co., 295

10

F.R.D. 490, 492 (S.D. Cal. 2013), those requirements are easily met here because the parties

11

essentially seek only to add more people who were likely exposed to the same practices, and who

12

have the same claims, as Plaintiffs and the certified Classes. Thus, the Court’s prior analyses as to

13

the Rule 23(a) requirements have not changed. See Schneider, 328 F.R.D. at 536-38.

14

The requirements under Rule 23(b)(2) have also been met. A plaintiff must show that “the

15

party opposing the class has acted or refused to act on grounds that generally apply to the class, so

16

that final injunctive relief or corresponding declaratory relief is appropriate respecting the class as

17

a whole.” Fed. R. Civ. P. 23(b)(2). This requirement applies whether or not the parties contest

18

settlement approval. See Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 620-22 (1997). Here,

19

while Defendant has argued otherwise, the question remains as to whether declaratory relief is

20

appropriate respecting the class as a whole. Schneider, 328 F.R.D. at 538-39.

21

Finally, predominance under Rule 23(b)(3) holds true with the proposed Settlement Class.

22

Plaintiffs’ claims continue to be based on the same facts and the same legal and remedial theories

23

as the claims of the Settlement Class because they are all based on Chipotle’s alleged and uniform

24

use of deceptive advertisements. Schneider, 328 F.R.D. at 539-41; see also Hyundai, 926 F.3d at

25

559-60. And the superiority requirement of Rule 23(b)(3) remains satisfied because the ultimate

26
27

3

If for any reason the Court does not approve the settlement, each party shall retain all their
respective rights as they existed as of the date of the execution of the Settlement Agreement,
including maintenance of the Classes certified by the Court on February 12, 2019. Stip. § VI.

28
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1

recovery by Settlement Class Members would be dwarfed by the cost of litigating on an individual

2

basis, any Settlement Class Member who wishes to opt out may do so pursuant to the proposed

3

Notice plan, and there is currently one potentially related case pending state court. 4 Schneider, 328

4

F.R.D. at 541-42; see also Spann v. JC Penney Corp., 314 F.R.D. 312, 323 (C.D. Cal. 2016) (noting

5

that, “in the context of settlement, the other requirements of Rule 23(b)(3) . . . are rendered moot

6

and are irrelevant” (internal quotations and citations omitted)). 5
In sum, because the Court’s prior Rule 23 analysis applies with equal force to the Settlement

7
8

Class, the Class Definition should be modified as requested.
C.

9

The Law Favors and Encourages Settlement

10

Rule 23 requires judicial approval of any compromise of claims brought on a class-wide

11

basis. Rule 23(e) (“The claims . . . of a certified class may be settled . . . only with the court’s

12

approval.”). In deciding whether to approve a proposed settlement, the Ninth Circuit has a “strong

13

judicial policy that favors settlements, particularly where complex class action litigation is

14

concerned.” Hyundai, 926 F.3d at 556; Officers for Justice v. Civil Serv. Comm’n, 688 F.2d 615,

15

625 (9th Cir. 1982); In re Heritage Bond Litig., No. 02-ML-1475 DT, 2005 WL 1594403, at *2

16

(C.D. Cal. June 10, 2005). “[T]here is an overriding public interest in settling and quieting

17

litigation,” and this is “particularly true in class action suits.” Van Bronkhorst v. Safeco Corp., 529

18

F.2d 943, 950 (9th Cir. 1976). Moreover, the Ninth Circuit expressly recognizes that:

19

[I]n making its assessment pursuant to Rule 23(e), the Court’s[] “intrusion upon
what is otherwise a private consensual agreement negotiated between the parties to
a lawsuit must be limited to the extent necessary to reach a reasoned judgment that
the agreement is not the product of fraud or overreaching by, or collusion between,
the negotiating parties, and that the settlement, taken as whole, is fair, reasonable
and adequate to all concerned.”

20
21
22
23

Heritage Bond, 2005 WL 1594403, at *2 (quoting Officers for Justice, 688 F.2d at 625).

24

Recognizing that “[p]arties represented by competent counsel are better positioned than courts to

25
4

26
27
28

To the extent the plaintiff in the action styled Cruz v. Chipotle Mexican Grill, No. 19STCV25669
(Super. Ct., LA Cty.), seeks to intervene and somehow “carve out” a specific litigation, the parties
oppose intervention for the reasons stated in their respective oppositions (Dkts. 203 & 204).
5
Since modification is in the settlement context, the Court need not consider Rule 23’s
manageability requirement. Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 620 (1997).
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1

produce a settlement that fairly reflects each party’s expected outcome in [the] litigation,” courts

2

favor approval of settlements. In re Pac. Enters. Sec. Litig., 47 F.3d 373, 378 (9th Cir. 1995).

3

D.

4

At the preliminary approval stage, the court “evaluate[s] the terms of the settlement to

5

determine whether they are within a range of possible judicial approval.” Wright v. Linkus Enters.,

6

Inc., 259 F.R.D. 468, 472 (E.D. Cal. 2009). Although “[c]loser scrutiny is reserved for the final

7

approval hearing[,]” Harris v. Vector Mktg. Corp., No. C-08-5198 EMC, 2011 WL 1627973, *7

8

(N.D. Cal. 2011), the showing at the preliminary approval stage—given the amount of time, money,

9

and resources involved in, for example, sending out new class notices—should be good enough for

10

The Proposed Settlement Should Be Preliminarily Approved

final approval. Spann, 314 F.R.D. at 319.

11

At this stage, the Court may grant preliminary approval of a settlement and direct notice to

12

the class if “the proposed settlement appears to be the product of serious, informed, non-collusive

13

negotiations, has no obvious deficiencies, does not improperly grant preferential treatment to class

14

representatives or segments of the class, and falls within the range of possible approval.” In re

15

Tableware Antitrust Litig., 484 F. Supp. 2d 1078, 1079 (N.D. Cal. 2007) (citing MANUAL FOR

16

COMPLEX LITIGATION, 2d § 30.44 (2d ed. 1985)). The Court does not need to “specifically weigh[]

17

the merits of the class’s case against the settlement amount and quantif[y] the expected value of

18

fully litigating the matter.” Rodriguez v. W. Publ’g Corp., 563 F.3d 948, 965 (9th Cir. 2009).

19

Instead, the Court must only evaluate whether the Settlement is “the product of an arms-length,

20

non-collusive, negotiated resolution[].” Id.

21

As demonstrated below, the proposed Settlement is a fair and just result. Given the

22

complexity of this litigation, the potential difficulty of proving certain elements of the Class’s

23

claims, and the continued risks if the parties proceeded to trial, the Settlement represents a favorable

24

resolution of this Action and eliminates the risk that the Class might otherwise recover nothing.

25

1.

The Proposed Settlement, the Product of a Mediator’s Proposal, was
Vigorously Negotiated, and is Supported by Experienced Counsel

26
27

Courts recognize that the opinion of experienced counsel supporting settlement after

28

vigorous arm’s-length negotiation is entitled to considerable weight. See, e.g., Ellis v. Naval Air
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1

Rework Facility, 87 F.R.D. 15, 18 (N.D. Cal. 1980), aff’d, 661 F.2d 939 (9th Cir. 1981) (“the fact

2

that experienced counsel involved in the case approved the settlement after hard-fought

3

negotiations is entitled to considerable weight”); Spann, 314 F.R.D. at 323-24 (same). Courts have

4

also recognized that agreements based upon a mediator’s proposal demonstrate non-collusive

5

conduct. See, e.g., Ebarle v. Lifelock, Inc., No. 15-cv-00258-HSG, 2016 WL 234364, at *6 (N.D.

6

Cal. Jan. 20, 2016) (finding that acceptance of a mediator’s proposal following mediation sessions

7

“strongly suggests the absence of collusion or bad faith”); Spann, 314 F.R.D. at 324 (same).

8

Here, the parties actively litigated the Action, and Counsel, who have extensive class action

9

and litigation experience, see King Decl., Exs. 3 & 4, conducted an extensive investigation into and

10

prosecution of the alleged claims. Counsel also engaged in a rigorous negotiation process with

11

Defense Counsel, and fully considered and evaluated the fairness of the Settlement to the

12

Settlement Class. The parties’ settlement negotiations were protracted and hard-fought and

13

included the determined assistance of an experienced mediator. At Judge Gandhi’s direction, the

14

parties submitted comprehensive mediation and supplemental statements. After submitting their

15

statements, counsel for all parties attended in-person mediations before Judge Gandhi on

16

January 29, 2019, and again on July 2, 2019, and gave detailed and thoughtful presentations on the

17

perceived strengths and weaknesses of their respective cases. It was only after several additional

18

months of intense discussions and a meditator’s proposal that the parties were ultimately able to

19

reach an agreement. See Villegas v. J.P. Morgan Chase & Co., No. CV 09–00261 SBA (EMC),

20

2012 WL 5878390, at *6 (N.D. Cal. Nov. 21, 2012) (noting that private mediation “tends to support

21

the conclusion that the settlement process was not collusive”).

22

Additionally, throughout the Action and settlement negotiations, Defendant has been

23

vigorously represented by no less than three national law firms, their representation of Defendant

24

being no less rigorous than Counsel’s representation of the proposed Settlement Class. Because

25

the Settlement is the product of serious, informed, and non-collusive negotiations among

26

experienced counsel and the product of a mediator’s proposal, it deserves preliminary approval.

27
28
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1

2.

The Proposed Settlement Class Provides a Favorable Recovery for the
Settlement Class and Falls Within a Range of Possible Approval

2
3

As the Ninth Circuit has articulated, “the very essence of a settlement is compromise, ‘a

4

yielding of absolutes and an abandoning of highest hopes.’” Officers for Justice, 688 F.2d at 624

5

(quoting Cotton v. Hinton, 559 F.2d 1326, 1330 (5th Cir. 1977)).

6
7

[I]t is the very uncertainty of outcome in litigation and avoidance of wasteful and
expensive litigation that induce consensual settlements. The proposed settlement is
[thus] not to be judged against a hypothetical or speculative measure of what might
have been achieved by the negotiators.

8
9

Id. at 625.

10

Here, the Class Settlement Amount of $6.5 million is substantial by any measure and

11

certainly falls within a range of possible approval. This is particularly true given the real and

12

substantial risk that Plaintiffs could have successfully proven liability at trial yet still recovered

13

nothing because the fact and amount of restitution that could be recovered in this case are still

14

uncertain. Accord Pulaski & Middleman, LLC v. Google, Inc., 802 F.3d 979, 986 (9th Cir. 2015).

15

Indeed, as the Court noted in its order granting class certification and denying summary judgment,

16

the “import of” Plaintiff’s expert’s results “is ambiguous at best,” and, moreover, would be “subject

17

to myriad challenges on cross-examination.” Schneider, 328 F.R.D. at 534, 541. Accordingly,

18

there would always be uncertainty as to whether Plaintiffs would recover any restitution even if

19

liability were proven at trial.

20

Moreover, Chipotle continues to dispute the Court’s decision granting class certification,

21

arguing that certification was unwarranted because Plaintiffs failed to demonstrate commonality

22

and predominance. Indeed, as further articulated in Defendant’s motion to decertify the classes

23

(Dkt. 184), Defendant continues to believe that the Court incorrectly found that there was a

24

common question of law or fact to the classes warranting certification, id. at 12-15, and that, even

25

if there were common questions, the Court incorrectly determined that those questions

26

predominated over individual issues, including “exposure, reliance, materiality, causation, and

27

inquiry.” Id. at 15-25. Moreover, Defendant has argued that injunctive relief no longer is

28

applicable given its purported cessation of the alleged unlawful activity. Id. at 25. While Plaintiffs
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1

firmly believe that their liability case is exceptionally strong and that the Court properly found that

2

class certification was warranted, which was upheld by the Ninth Circuit when it denied

3

Defendant’s 23(f) petition to appeal (Dkt. 167), nonetheless there is always the uncertainty that the

4

Court may reverse itself and conclude otherwise. See Vizcaino, 173 F.3d at 721.

5

In evaluating the Settlement, it is of course relevant to consider what Settlement Class

6

Members will actually recover. While there will not be injunctive relief given Defendant’s claim

7

that it has ceased advertising the Non-GMO Claims, only Settlement Class Members who make a

8

claim will receive cash, and the amount that they receive will depend on the fees and costs awarded

9

by the Court, the number of Claims submitted, and the amount that Claimants spent. Nonetheless,

10

the Settlement guarantees an immediate recovery to those making claims of an amount much

11

greater than the theoretical recovery a Claimant could have recovered per purchase had Plaintiffs

12

prevailed at trial. 6 And, the Court’s reliance on these figures must be tempered by the additional

13

costs and delay of trial coupled with the risk that Plaintiffs could prove liability yet still recover

14

nothing. See, e.g., Schaffer v. Litton Loan Serv., LP., No. CV 05-07673 MMM (JCx), 2012 WL

15

10274679, at *11 (C.D. Cal. Nov. 13, 2012) (“Estimates of a fair settlement figure are tempered by

16

factors such as losing at trial, the expense of litigating the case, and the expected delay in recovery

17

(often measured in years).”); Linney v. Cellular Alaska P’ship, 151 F.3d 1234, 1242 (9th Cir. 1998)

18

(“The fact that a proposed settlement may only amount to a fraction of the potential recovery does

19

not, in and of itself, mean that the proposed settlement is grossly inadequate and should be

20

disapproved.”) (citation omitted).

21

In sum, a number of factors militate toward Settlement. Given Defendant’s decertification

22

motion, it is at best uncertain whether the Court would uphold its prior opinion certifying this

23

Action. And, even if Plaintiffs successfully proved their case at trial, the amount of restitution

24

recovered, if any, could vary widely depending on other factors, including the Court’s discretion

25

as to whether and how much to award in restitution, if any. Importantly, even if anything were

26

recovered, it would take years to secure, as Chipotle would undoubtedly appeal any adverse

27
28

6

See Decl. of Laurence D. King in Support of Pls’ Mot. for Cl. Cert., dated Nov. 17, 2017, Ex. 41
(Report of Dr. Jon A. Krosnick, dated Aug. 11, 2017) [Dkt. 95-42] (noting a 2.47% price premium).
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1

judgment. In comparison, the Settlement provides a guaranteed, fixed, immediate and substantial

2

recovery of $6.5 million, which is in line with, if not better than, other food mislabeling settlements

3

approved in this Circuit and District. See, e.g., Miller, 2015 WL 758094; Larsen, 2014 WL

4

3404531; Zeisel, 2012 WL 4902970.

5
6

The Settlement is fair and reasonable, and within the range of possible approval.
3.

The Proposed Settlement Does Not Unjustly Favor Any Class
Members, Including Plaintiffs

7
8

The Settlement Agreement authorizes a Service Award for Plaintiffs in an amount to be

9

determined by the Court but not to exceed a total of $20,000, or $5,000 per Plaintiff. Stip. § III.G.2.

10

“Incentive awards typically range from $2,000 to $10,000.” Bellinghausen v. Tractor Supply Co.,

11

306 F.R.D. 245, 267 (N.D. Cal. 2015) (collecting cases). The Settlement is not conditioned on the

12

Court’s approval of the full (or any) amount of a Service Award. Stip. § III.G.2.

13

In evaluating whether the Settlement grants preferential treatment to Plaintiffs, the Court

14

may consider whether there is a “significant disparity between the incentive award[] and the

15

payments to the rest of the class members” such that it creates a conflict of interest. Radcliffe v.

16

Experian Info. Solutions, Inc., 715 F.3d 1157, 1165 (9th Cir. 2013). More important considerations,

17

however, are “the number of class representatives, the average incentive award amount, and the

18

proportion of the total settlement that is spent on incentive awards.” In re Online DVD-Rental

19

Antitrust Litig., 779 F.3d 934, 947 (9th Cir. 2015) (quoting Staton v. Boeing, Co., 327 F.3d 938,

20

977 (9th Cir. 2003)). The Court may also consider “the actions the plaintiff has taken to protect

21

the interests of the class, the degree to which the class has benefitted from those actions, and the

22

amount of time and effort the plaintiff expended in pursuing the litigation.” Cook v. Niedert, 142

23

F.3d 1004, 1016 (7th Cir. 1998). Finally, the Court must evaluate whether a conflict exists due to

24

the incentive award being conditioned on the class representative’s approval and support of the

25

Settlement. Radcliffe, 715 F.3d at 1161.

26

While the $5,000 requested per Plaintiff represents many times more than the estimated

27

monetary benefit per Claimant, this does not rise to the level of unduly preferential treatment.

28

Indeed, courts have approved similar or greater disparities between incentive awards and individual
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1

class member payments. See, e.g., Cox v. Clarus Mktg. Group, LLC, 291 F.R.D. 473, 483 (S.D.

2

Cal. 2013) (approving a $5,000 incentive award where class members would receive a maximum

3

payment of $36); see also Fulford v. Logitech, Inc., No. 08-cv-02041 MMC, 2010 WL 807448, at

4

*3 n.1 (N.D. Cal. Mar. 5, 2010) (collecting cases awarding incentive award payments ranging from

5

$5,000 to $40,000).

6

More importantly, there are only four class representatives who seek, at most, only three-

7

thousandths (0.003%) of the $6.5 million Class Settlement Amount. This amount is reasonable

8

considering how miniscule the award is in relation to the full amount of the Settlement Fund. See

9

Online DVD-Rental, 779 F.3d at 947-948 (approving incentive awards that were roughly 417 times

10

larger than $12 individual awards because the awards were reasonable, the number of

11

representatives were relatively small, and the total amount of incentive awards “ma[d]e up a mere

12

0.17% of the total settlement fund”); cf. Staton, 327 F.3d at 976-77 (reversing approval of incentive

13

awards that averaged $30,000 each for 29 class representatives, totaling $890,000, or roughly 6%

14

of a potential $14.8 million settlement). Thus, the Settlement does not improperly grant preferential

15

treatment to Plaintiff or segments of the Class. In re Portal Software Sec. Litig., No. C-03-5138

16

VRW, 2007 U.S. Dist. LEXIS 51794, at *14-15 (N.D. Cal. June 30, 2007).

17

The amount requested is also appropriate given the time and risk of Plaintiffs’ participation

18

in this Action. Plaintiffs spent more than three years prosecuting this Action, and have spent many

19

hours reviewing pleadings, responding to hundreds of discovery requests, reviewing and producing

20

documents, and sitting for all-day depositions. These factors further support and justify the amount

21

requested. See, e.g., Eddings v. Health Net, Inc., No. CV 10-1744-JST (RZX), 2013 WL 3013867,

22

at *7 (C.D. Cal. June 13, 2013) (approving $6,000 service award from $600,000 settlement to

23

compensate the named plaintiff for her time, effort and risk in prosecuting the action). Finally,

24

Plaintiffs’ approval of the Settlement was not conditioned on them receiving an incentive award.

25

Stip. § III.G.2. Accordingly, Plaintiffs’ interests do not conflict with or diverge from the interests

26

of the Settlement Class. Radcliffe, 715 F.3d at 1161.

27
28

4.

The Stage of the Proceedings and the Discovery Completed

The stage of the proceedings and discovery completed are additional factors supporting the
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1

Settlement. As discussed above, Counsel (or its agents) engaged in extensive investigation,

2

research, and analysis of the Class’ claims, resulting in the Court upholding the Complaint.
Plaintiffs thereafter aggressively pursued discovery from Defendant through requests for

3
4

production of documents, interrogatories, and requests for admission.

5

production, it was only through intense meet and confers as well as discovery motion practice that

6

resulted in hundreds of thousands of pages of fact-related material produced by Defendant for

7

review. Plaintiffs also subpoenaed relevant non-parties, reviewed expert reports, and took the

8

depositions of Defendant’s witnesses. This discovery helped Plaintiffs evaluate the merits of their

9

claims.

10

Regarding document

Importantly, discovery helped Plaintiffs successfully brief their motion for class

certification and in opposition to Chipotle’s motion for summary judgment.

11

Further, the parties engaged in no less than three in-person mediations. The parties

12

presented their best arguments to an objective audience in the form of the mediator, Judge Gandhi.

13

Judge Gandhi gave the parties a reasonable assessment of the strengths and weaknesses of their

14

case, and further, provided a mediator’s proposal which the parties accepted. Considering this, the

15

litigants had sufficient bases to make informed decisions about the relative merits of the case and

16

the fairness of the Settlement.

17

In a class action setting, courts look for indications that the parties carefully investigated

18

the claims before reaching a resolution; significant written discovery (such as requests for

19

production, interrogatories, and requests for admission) weighs in favor of approving the

20

settlement. In re Volkswagen “Clean Diesel” Mktg., Sales Practices, & Prods. Liab. Litig.,

21

No. 2672 CRB (JSC), 2016 U.S. Dist. LEXIS 148374, at *758-59 (N.D. Cal. Oct. 25, 2016)

22

(“extensive review of discovery materials indicates [Plaintiffs have] sufficient information to make

23

an informed decision about the Settlement. As such, this factor favors approving the Settlement.”);

24

In re Portal Software Sec. Litig., No. C-03-5138 VRW, 2007 U.S. Dist. LEXIS 88886, at *10-11

25

(N.D. Cal. Nov. 26, 2007).

26

In light of these considerations, the Settlement is reasonable and within the range of possible

27

approval. The parties therefore respectfully ask the Court to grant preliminary approval of the

28

Settlement and direct that notice be given to the Class.
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1

E.

The Proposed Notice to the Class is Adequate

2

Rule 23(c)(2)(B) requires that notice of a settlement be “the best notice that is practicable

3

under the circumstances, including individual notice to all members who can be identified through

4

reasonable effort.” See also Rule 23(e)(1) (“The court must direct notice in a reasonable manner

5

to all class members who would be bound by the propos[ed settlement].”). Notice “must ‘generally

6

describe[] the terms of the settlement in sufficient detail to alert those with adverse viewpoints to

7

investigate and to come forward and be heard.’” Lane v. Facebook, Inc., 696 F.3d 811, 826 (9th

8

Cir. 2012) (quoting Rodriguez, 563 F.3d at 962).

9

The parties negotiated the form of Notice to be disseminated to all persons falling within

10

the proposed Class definition. See Stip § 4. The parties propose to supplement the Notice with

11

digital media advertising as well as an additional description of the Action and proposed Settlement

12

to be published four times in The East Bay Times and once in People magazine. Id. § 4.A. The

13

Claims Administrator will also send out CAFA notices. Id. § 4.E. Counsel will also make copies

14

of the Notice and Proof of Claim available for download via the website maintained by the Claims

15

Administrator (“Website”). Id. § 4.B. The Website address is set forth in the Notice and in the

16

digital media advertising. Id. In addition, the Website will provide the Complaint and other

17

important pleadings, as well as important information regarding the Action and proposed

18

Settlement.

19

Administrator. Id.

Id.

And, the Website will allow claimants to submit claims to the Claims

20

Rule 23(h)(1) requires that “[n]otice of the motion [for attorneys’ fees] must be served on

21

all parties and, for motions by class counsel, directed to class members in a reasonable manner.”

22

The proposed Notice satisfies the requirements of Rule 23(h)(1), as it notifies Class Members that

23

Counsel will apply to the Court for attorneys’ fees not to exceed 30% of the Settlement Amount,

24

plus costs, to be paid from the Settlement Fund. Id., Ex. B. The proposed Notice describes the

25

proposed Settlement and sets forth, among other things: (1) the nature, history, and status of the

26

litigation; (2) the definition of the Class and who is excluded from the Class; (3) the reasons the

27

parties have proposed the Settlement; (4) the Settlement amount; (5) the estimated reimbursement

28

per individual; (6) the Class’ claims and issues; (7) the parties’ disagreement over damages and
- 17 -

Case No. 4:16-cv-02200-HSG (KAW)

NOTICE OF MOT. AND MOT. FOR PRELIM. APP., AMEND, AND MODIFY; MPA ISO THEREOF

Case 4:16-cv-02200-HSG Document 205 Filed 09/11/19 Page 26 of 31

1

liability; (8) the maximum amount of attorneys’ fees and costs that Counsel intends to seek in

2

connection with final settlement approval; (9) the $5,000 Service Awards for Plaintiffs in

3

connection with their representation of the Class; (10) the plan for allocating the Settlement

4

proceeds to the Class; and (11) the date, time, and place of the final settlement hearing. Id.

5

The proposed Notice discusses the rights Class Members have concerning the Settlement,

6

including to: (1) request exclusion and the manner for submitting such a request; (2) object to the

7

Settlement, or any aspect thereof, and the manner for filing and serving an objection; and

8

(3) participate in the Settlement and instructions on how to complete and submit a Proof of Claim

9

to the Claims Administrator. The Notice also provides contact information for Counsel, as well as

10

the postal address for the Court. Id. The notice program proposed in connection with the Settlement

11

and the form and content of the Notice and Proof of Claim therefore satisfy the requirements of

12

Rule 23. Accord Schneider v. Chipotle Mexican Grill, Inc., No. 16-cv-02200-HSG, 2019 WL

13

1512265, at *5-6 (N.D. Cal. Apr. 8, 2019). Courts routinely find that comparable notice procedures

14

meet the requirements of due process and Rule 23, including that which the Court approved in

15

connection with the class notice plan. See id.; see In re Toys R Us-Delaware, Inc.-(FACTA) Litig.,

16

295 F.R.D. 438, 449 (C.D. Cal. 2014). Accordingly, in granting preliminary approval of the

17

Settlement, Plaintiffs similarly request that the Court approve the proposed form and method of

18

giving notice to the Class.

19

F.

The Plan to Allocate Settlement Funds Should Be Preliminarily Approved

20

The plan to allocate the Settlement funds also warrants preliminary approval as it establishes

21

the manner in which each participating Class Member may receive reimbursement. Claims will be

22

computed using the method described in the Settlement. Stip. § III.E. Specifically, each Settlement

23

Class Member is eligible to obtain $2 back on each qualifying purchase and may submit a claim

24

for up to five qualifying purchases ($10) without any documentation. Further, each Settlement

25

Class Member can obtain up to $20 for ten qualifying purchases with proof of payment, subject to

26

a 15-claim ($30) cap per household. The Plan complies with the requirements of case law

27

governing the approval of such allocation, as it has a reasonable and rational basis for distribution

28

and provides any consumer who had purchased a Food Product from Chipotle during the Class
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1

Period with reimbursement even without a receipt.

2

Courts have approved similar settlement terms in class actions alleging consumer deception.

3

For instance, in In re Aurora Dairy Corp. Organic Milk Marketing & Sales Practices Litigation,

4

No. 4:08-md-01907 (E.D. Mo. 2013), the Eastern District of Missouri granted final approval of a

5

class action settlement in which the plaintiff brought causes of action under various state consumer

6

protection statutes and for breach of warranty based on alleged misrepresentation of the manner in

7

which the dairy cows used in the defendant’s production process were raised and fed. See id.,

8

Feb. 26, 2013 (Dkt. 356). The approved settlement certified a nationwide class of all purchasers of

9

the product prior to September 1, 2012, providing class members with settlement value amounting

10

to $7.5 million in rebates ($10 for those consumers lacking proof of purchase). Id.

11

In In re Nutella Marketing & Sales Practices Litigation, No. 3:11-cv-01086 (D.N.J. 2012),

12

the plaintiffs there brought a class action for violation of state consumer protection statutes and

13

breach of warranty alleging that television and print advertisements for the chocolate-hazelnut

14

spread Nutella® were false and misleading by suggesting that the product is nutritious and an

15

appropriate part of a balanced breakfast. See id., July 30, 2012 (Dkt. 104); Feb. 3, 2012 (Dkt. 67).

16

The settlement terms that were granted final approval by the District of New Jersey included

17

certification of a nationwide class of Nutella® purchases over a four-year period (slightly shorter

18

for a California subclass also certified) and a total value of $6.95 million in cash refunds ($4 per

19

jar up to $20 per household). See id.

20

Pursuant to Court approval, the Settlement provides that if any funds remain in the Cash

21

Award Fund by reason of uncashed distribution checks after 120 days of its mailing, such funds

22

will be used to pay any additional settlement administration fees, costs, and expenses. Stip. § III.F.

23

Any remaining balance will then be donated to a cy pres recipient jointly agreed upon and requested

24

by the parties. Id.

25

G.

26

Counsel intends to request an attorney fee award not to exceed 30% of the Settlement

27

Amount ($1,950,000), plus out-of-pocket expenses up to $650,000, respectfully suggesting that

28

both amounts are reasonable.

The Intended Request for Attorneys’ Fees and Expenses
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1

To provide the Court with more precise information about their hours and lodestar, Counsel

2

carefully reviewed their time records. As of August 31, 2019, Counsel had devoted 4930.2 hours

3

to litigating this Action, for a lodestar of $3,422,756.50. See King Decl., Ex. 5. Counsel’s request

4

for a fee of $1,950,000 therefore represents a deflator of 0.57 on their current lodestar. See Smith

5

v. CRST Van Expedited, Inc., No. 10-CV-1116-IEG (WMC), 2013 WL 163293, at *5 (S.D. Cal.

6

Jan. 14, 2013) (“Under the percentage method, California has recognized that most fee awards

7

based on either a lodestar or percentage calculation are 33 percent.”) (citing In re Consumer Privacy

8

Cases, 175 Cal. App. 4th 545, 556 n. 13 (2009)); McDonald v. CP OpCo, LLC, No. 17-cv-04915-

9

HSG, 2019 WL 2088421 (N.D. Cal. May 13, 2019) (finding “noteworthy that the requested fees

10

are lower than the lodestar”).

11

The types of expenses that Counsel seek reimbursement for are necessarily incurred in

12

litigation and routinely charged to clients billed by the hour. These expenses include, among others,

13

court fees, service of process, experts and consultant fees, mediation costs, online legal and factual

14

research, travel costs, reproduction costs, and messenger, courier and overnight mail expenses. See

15

King Decl., Ex. 5. 7 These expenses were critical to Counsel’s success in not only obtaining class

16

certification, but in achieving this Settlement.

17

Counsel’s lodestar will undoubtedly increase (increasing the deflator), as will Counsel’s

18

expenses, as the settlement process progresses, including time they spend attending the preliminary

19

approval hearing and, if the Court grants preliminary approval, as they oversee the Claims

20

Administrator’s work, respond to class member inquiries about the case, prepare the motion for

21

final approval of the settlement, and attend the Final Approval Hearing.

22

H.

23

In connection with this Motion, Plaintiffs also request that the Court authorize the retention

24

of Angeion Group (“Angeion”) as Claims Administrator for the Settlement. Angeion, which has

25

not served as administrator in any of Counsel’s class action settlements over the prior two years,

26

has extensive experience and is a nationally recognized notice and claims administration firm. See

27
28

The Proposed Claims Administrator

7

Counsel’s expenses do not include the costs associated with notice administration by Courtapproved administrator KCC Class Action Services. See id.
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1

King Decl., Ex. 6.

2

Before selecting Angeion as the Claims Administrator for this Action, Counsel solicited

3

bids from a total of five potential settlement administrators and engaged in further negotiations for

4

the benefit of the proposed Class.

5

considered each bid, evaluating each administrator’s assumptions, experience, and pricing.

6

Angeion offered reasonable pricing, extensive experience in class actions, and a cost-effective

7

publication notice program. Id.

Counsel, then in consultation with Defendant, carefully

8

Angeion has estimated that it will cost approximately $600,000 to fully administer the

9

Settlement in this Action. Id. The amount, which will come out of the Settlement fund, is

10

reasonable, representing approximately 9.2% of the total Settlement.

11

I.

12

Counsel’s recent settlement in Careathers v. Red Bull North America, Inc., No. 1:13-CV-

13
14
15
16
17
18
19
20
21
22
23
24
25

Past Distributions

0369 (KPF) (S.D.N.Y.), provides a useful comparison to this Settlement.
Careathers v. Red Bull North America, Inc.,
No. 1:13-CV-0369 (KPF) (S.D.N.Y.)
Settlement Fund
$13 million
Number of Class Members Unknown (millions of class members)
Number of Class Members None
Notice Was Sent
Methods of Notice
Publication Notice (print and internet
campaign); Settlement Website; Telephone
Support
Claim Forms Submitted
2.3 million (unknown %)
(Number and %)
Amounts Distributed to Cy $475,611.13 total, equally to:
Pres Recipients
• Children’s Hospital of Philadelphia
• Stanford Health Care/ValleyCare
Charitable Foundation
• Citymeals on Wheels, New York,
NY
• Joe DiMaggio’s Children’s Hospital
Foundation, Hollywood, FL
• Share Our Strength, Washington, DC
Administrative Costs
$2.99 million
Attorneys’ Fees and Costs
$3.5 million

26

Though Counsel expect the claims rate in this case to be 1%-2% of the potential audience

27

reach of 30,100,000, the rate may be higher given Defendant’s brand recognition and the proposed

28

Claims Administrator’s notice plan. More likely, however, the claims rate will be depressed
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1

because there will not be direct notice to the proposed Settlement Class. See, e.g., Toys R Us, 295

2

F.R.D. at 468 n. 134 (citing authority that claim rates in consumer litigation generally range from

3

two to 20 percent, but when direct notice is not possible for the entire class, the claim rate may be

4

depressed); Spann, 314 F.R.D. at 325 (noting varying claims rate due to lack of direct notice to

5

approximately half the settlement class). 8

6

V.

In connection with preliminary approval of the Settlement, the Court must also set dates for

7
8

PROPOSED SCHEDULE OF EVENTS AND FINAL APPROVAL PROCEEDINGS

certain events. The parties suggest a schedule based on the following intervals:
Event
Deadline for the Claims Administrator to
publish Newspaper Notice in the East Bay
Times, notice in People Magazine, and
Internet Media Publication Notice.
Deadline for Class Members to submit Claim
Forms and proof of purchase, if applicable.

9
10
11
12
13

Deadline to submit opening briefs and
supporting documents for motion for
attorneys’ fees and incentive awards

14
15

Deadline for Class Members to submit a
Request for Exclusion, if desired.

16
17

Deadline for objectors to either deliver written
objections by hand or postmarked/sent by
First Class Mail.

18
19

Deadline to submit opening briefs and
supporting documents in favor of Settlement

20
21

Deadline to submit responses to motion for
final approval and for attorneys’ fees and
incentive awards
Deadline to submit replies to any responses to
motion for final approval and for an award of
attorneys’ fees and expenses.

22
23
24

Proposed Time for Compliance
Not later than sixty (60) calendar days
following entry of the Preliminary Approval
Order (see Preliminary Approval Order, ¶ 14).
Postmarked or submitted electronically no
later than one hundred and twenty (120)
calendar days after Preliminary Approval (see
Preliminary Approval Order, ¶ 14).
Not later than 35 days before the deadline to
object, noticed for the same date as Final
Approval Hearing (see Preliminary Approval
Order, ¶ 14).
Postmarked no later than one hundred and
twenty (120) calendar days after Preliminary
Approval (see Preliminary Approval Order, ¶
__).
Postmarked no later than one hundred and
twenty (120) calendar days after Preliminary
Approval (see Preliminary Approval Order, ¶
14).
Not later than sixty (60) calendar days prior to
date of Final Approval Hearing (see
Preliminary Approval Order, ¶ 14).
Not later than twenty-five (25) calendar days
prior to date of Final Approval Hearing (see
Preliminary Approval Order, ¶ 14).
Not later than fourteen (14) calendar days
prior to date of Final Approval Hearing (see
Preliminary Approval Order, ¶ 14).

25
26
27
28

8

See also Shannon Wheatman and Tiffaney Janowicz, “What We’ve Noticed: Estimating Claims
– What Every Attorney Should Know.”
Rust Consulting (Feb. 2015), at
https://www.rustconsulting.com/Portals/0/Insights/Estimating%20Claims_RustKinsella_WWN.p
df (last visited July 18, 2019) (noting 0-2% claims rate for consumer claims filing where only
publication notice is provided).
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1
2

Event
Final Approval Hearing

Proposed Time for Compliance
At least one hundred (180) days after the
Court’s signing of the Preliminary Approval
Order (see Preliminary Approval Order, ¶ 14).

3
4

VI.

CONCLUSION

5

For the reasons discussed herein, Plaintiffs respectfully request the Court grant leave to file

6

the amended complaint, to modify the class definition, and for preliminary approval of the proposed

7

Settlement.

8

Respectfully submitted,

9

KAPLAN FOX & KILSHEIMER LLP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DATED: September 11, 2019

By:

/s/ Laurence D. King
Laurence D. King
Matthew B. George
Mario M. Choi
350 Sansome Street, Suite 400
San Francisco, CA 94104
Telephone: 415-772-4700
Facsimile: 415-772-4707
lking@kaplanfox.com
mgeorge@kaplanfox.com
mchoi@kaplanfox.com
KAPLAN FOX & KILSHEIMER LLP
Frederic S. Fox (pro hac vice)
Donald R. Hall (pro hac vice)
850 Third Avenue, 14th Floor
New York, NY 10022
Telephone: 212-687-1980
Facsimile: 212-687-7714
ffox@kaplanfox.com
dhall@kaplanfox.com
KOBRE & KIM LLP
Hartley M. K. West
150 California Street, 19th Floor
San Francisco, CA 94111
Telephone: 415-582-4781
hartley.west@kobrekim.com
KOBRE & KIM LLP
Matthew I. Menchel (pro hac vice)
201 South Biscayne Boulevard, Suite 1900
Miami, FL 33131
Telephone: 305-967-6108
matthew.menchel@kobrekim.com
Counsel for Plaintiffs and the Classes
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behalf of all others similarly situated,
CLASS ACTION
Plaintiffs,
DECLARATION OF LAURENCE D. KING
v.
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UNOPPOSED MOTION FOR
CHIPOTLE MEXICAN GRILL, INC.,
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PROPOSED SETTLEMENT, TO AMEND
Defendants.
COMPLAINT FOR SETTLEMENT
PURPOSES, AND TO MODIFY CLASS
DEFINITIONS
Judge: Hon. Haywood S. Gilliam, Jr.
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Date: January 16, 2020
Time: 2:00 p.m.

25
26
27
KING DECL. ISO MOT. FOR PRELIM. APP., AMEND, AND MODIFY
CASE NO.: 4:16-CV-02200-HSG (KAW)

Case 4:16-cv-02200-HSG Document 205-1 Filed 09/11/19 Page 2 of 2

1

I, Laurence D. King, declare as follows:

2

1.

I am a partner at Kaplan Fox & Kilsheimer LLP, counsel for plaintiffs Martin Schneider,

3

Sarah Deigert, Theresa Gamage, and Nadia Parikka (“Plaintiffs”), and the Classes. I submit this

4

declaration in support of Plaintiffs’ Unopposed Motion for Preliminary Approval of Proposed

5

Settlement, to Amend Complaint for Settlement Purposes, and to Modify Class Definitions. If called a

6

witness, I could and would testify competently thereto to all facts within my personal knowledge.

7
8
9
10
11
12
13
14
15

1.

Attached hereto as Exhibit 1 is a true and correct copy of the Stipulation of Settlement

entered into by Plaintiffs and Defendant Chipotle Mexican Grill, Inc., on September 11, 2019.
2.

Attached hereto as Exhibit 2 is a true and correct copy of the proposed Amended Class

Action Complaint.
3.

Attached hereto as Exhibit 3 is a true and correct copy of the firm résumé for Kaplan Fox

and Kilsheimer LLP.
4.

Attached hereto as Exhibit 4 is a true and correct copy of the firm résumé for Kobre &

Kim LLP.
5.

Attached hereto as Exhibit 5 is a true and correct copy of the lodestar and the costs and

16

expenses as of August 31, 2019 for Kaplan Fox & Kilsheimer LLP and Kobre & Kim LLP. Expenses

17

do not include charges by Court-approved notice administrator KCC Class Action Services for notice

18

administration.

19

6.

Attached hereto as Exhibit 6 is a true and correct copy of the résumé for the proposed

20

Claims Administrator, Angeion Group. Angeion Group has estimated that it will cost $600,000 to fully

21

administer the settlement of this case.

22

I declare under penalty of perjury that the foregoing is true and correct.

23

Executed this 11th day of September, 2019, at San Francisco, California.

24
25

/s/ Laurence D. King
Laurence D. King

26
27
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SETTLEMENT AGREEMENT AND RELEASE
This Settlement Agreement and Release (the “Settlement” or the “Agreement”) is made
and entered into by and between Plaintiffs Martin Schneider, Sarah Deigert, Theresa Gamage, and
Nadia Parikka, individually and on behalf of the Settlement Class (“Plaintiffs” or “Class
Representatives”), on the one hand, and Defendant Chipotle Mexican Grill Inc. (“Chipotle” or
“Defendant”), on the other hand, in the action entitled Martin Schneider et al. v. Chipotle Mexican
Grill Inc., Case No. 4:16-cv-02200-HSG in the United States District Court for the Northern
District of California (the “Court”).
I.

DEFINITIONS
As used in this Agreement and all related documents, the following terms have the

following meanings:
A.

“Action” means Martin Schneider et al. v. Chipotle Mexican Grill Inc., Case No.

4:16-cv-02200-HSG (U.S.D.C. N.D. Cal.).
B.

“Administration Fund” means a fund consisting of $400,000 that Defendant will

pay or cause to be paid to the Class Action Settlement Administrator within fourteen (14) calendar
days of Preliminary Approval.
C.

“CAFA Notice” refers to the notice requirements imposed by 28 U.S.C. § 1715(b).

D.

“Class Counsel” means Kaplan Fox & Kilsheimer LLP and Kobre & Kim LLP.

E.

“Class Period” means April 27, 2015 through June 30, 2016, inclusive.

F.

“Claim(s)” or “Claim Form(s)” means the claim form submitted by a Settlement

Class Member, in the form attached hereto as “Exhibit C”, to receive a Settlement Award pursuant
to Section III.E. To be valid, a Settlement Class Member must attest on the Claim Form under
penalty of perjury that the Settlement Class Member purchased Food Products from Chipotle
during the Class Period, elect a method for payment of the Settlement Award (either PayPal or
check) and that the information supplied in the Claim Form is true and correct to the best of the
Settlement Class Member’s knowledge.

1
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G.

“Claim Period” means the time period in which Settlement Class Members may

submit a Claim Form. The Claim Period begins on the Notice Deadline and expires on the
Objection/Exclusion Deadline.
H.

“Claims Process” means the process for Settlement Class Members’ submission of

Claims, as described in Section III.
I.

“Class Notice” means all types of notice that will be provided to the Settlement

Class, as described in Section IV of the Agreement, and includes Newspaper Publication Notice,
Website Notice, Internet Media Publication Notice, as well as any additional notice that might be
ordered by the Court.
J.

“Class Action Settlement Administrator” means the third-party agent or

administrator agreed to by the Parties and appointed by the Court. The Parties agree that, subject
to the Court’s approval, Angeion Group shall be retained to implement the Notice and Claims
Administration requirements of this Agreement.
K.

“Cy Pres Distribution” means monies that may be distributed in connection with

the Settlement, pursuant to Section III.F of this Agreement.
L.

“Effective Date” means (a) if no objection is raised to the proposed Settlement at

the Fairness Hearing, including with respect to Class Counsel’s attorneys’ fees and any incentive
awards, the date on which the Final Approval Order and Judgment is entered; or (b) if any
objections are raised to the proposed Settlement at the Fairness Hearing or thereafter through thirdparty intervention or otherwise, including with respect to Class Counsel’s attorneys’ fees and any
incentive awards, the latest of: (i) the expiration date of the time for filing or notice of any appeal
from the Final Approval Order and Judgment, (ii) the date of final affirmance of any appeal of the
Final Approval Order and Judgment, (iii) the expiration of the time for, or the denial of, a petition
for writ of certiorari to review the Final Approval Order and Judgment and, if certiorari is granted,
the date of final affirmance of the Final Approval Order and Judgment following review pursuant
to that grant; or (iv) the date of final dismissal of any appeal from the Final Approval Order and

2
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Judgment or the final dismissal of any proceeding on certiorari to review the Final Approval Order
and Judgment.
M.

“Fairness Hearing” means the hearing at or after which the Court will make a final

decision whether to approve this Agreement and the Settlement set forth herein as fair, reasonable
and adequate and entry by the Court of the Final Approval Order. Pursuant to Section VI, the
Parties shall request the Fairness Hearing be scheduled One Hundred and Eighty (180) days after
Preliminary Approval.
N.

“Final Approval” means the date the Court finally approves the Settlement of this

Action, including but not limited to, the terms and conditions of this Agreement.
O.

“Final Approval Order” means the order and judgment that the Court enters upon

finally approving the Settlement in connection with the Fairness Hearing, the proposed form of
which is attached hereto as “Exhibit E”.
P.

“Food Products” mean all beverages sold by Chipotle, including but not limited to

non-diet sodas, and foods sold by Chipotle containing meat and/or dairy ingredients, including but
not limited to burritos, burrito bowls (a burrito without the tortilla), tacos, salads, and quesadillas.
Q.

“Internet Media Publication Notice” means notice of the proposed Settlement to be

provided to Settlement Class Members under Section IV.C of the Agreement. In advance of the
hearing on the motion for Preliminary Approval, the Parties shall agree to the form and content of
the Internet Media Publication Notice and submit the proposed Internet Media Publication Notice
to the Court for approval.
R.

“Long Form Notice” means notice of the proposed Settlement to be provided to

Settlement Class Members substantially in the form attached hereto as “Exhibit B”.
S.

“Newspaper Publication Notice” means notice of the proposed Settlement to be

provided to Settlement Class Members under Section IV.A of the Agreement, substantially in the
form attached hereto as “Exhibit A.”
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T.

“Notice Deadline” or “Notice Date” means the date on which the notice described

in Section IV of the Agreement is first issued, which shall be no later than sixty (60) calendar days
following entry of Preliminary Approval.
U.

“Objection/Exclusion Deadline” means the date one hundred and twenty (120)

days after Preliminary Approval, which shall in no event be less than sixty (60) calendar days after
the Notice Deadline.
V.

“Parties” mean the Class Representatives and Defendant.

W.

“Preliminary Approval” means the date the Court preliminarily approves the

Settlement of the Action, including but not limited to, the terms and conditions of this Agreement.
X.

“Preliminary Approval Order” means the order to be submitted to the Court in

connection with the preliminary approval hearing on the Settlement, the proposed form of which
is attached hereto as “Exhibit D”.
Y.

“Released Claims” means all claims to be released pursuant to Section III.C of this

Agreement.
Z.

“Settlement Award” means, at the election of the Settlement Class Member, an

electronic payment via PayPal or a cash payment in the form of a check to an eligible Settlement
Class Member pursuant to Section III.E of this Agreement. The Settlement Awards will be capped
at $2.00 each and subject to pro rata decrease, depending on the number of all approved Claims
submitted, as described in Section III.E.
AA.

“Settlement Class” means all persons in the United States who purchased

Chipotle’s Food Products in its restaurants during the Class Period. Excluded from the Settlement
Class are all persons who validly opt out of the Settlement in a timely manner; governmental
entities; counsel of record (and their respective law firms) for the Parties; Defendant and any of its
parents, affiliates, subsidiaries, independent service providers and all of its respective employees,
officers, and directors; the presiding judge in the Action or judicial officer presiding over the
matter, and all of their immediate families and judicial staff; and any natural person or entity that
entered into a release with Defendant prior to the Effective Date concerning the Food Products.
4
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BB.

“Settlement Class Household” means, to the extent family members, or extended

family members, living under the same roof and for whom purchases of the Food Products were
collectively made, those family members shall be treated as one “Settlement Class Household” for
purposes of the “Claims Process” described below. For purposes of the “Claims Process,” a sole
or single “Settlement Class Member” shall be treated as one “Settlement Class Household.”
CC.

“Settlement Class Member” means any member of the Settlement Class.

DD.

“Settlement Costs” means (a) any award of attorneys’ fees and costs to Class

Counsel approved by the Court; (b) any incentive awards to Plaintiffs approved by the Court; (c)
all costs of printing and providing notice to persons in the Settlement Class (including, but not
limited to Newspaper Publication Notice, Website Notice, Internet Media Publication Notice, and
any additional notice that might be ordered by the Court); (d) all costs of administering the
Settlement, including, but not limited to, the cost of printing and mailing Settlement Awards,
Claim Forms, and the cost of maintaining a designated post office box for receiving Claim Forms;
and (e) the fees, expenses and all other costs of the Class Action Settlement Administrator.
EE.

“Settlement Fund” means the non-reversionary fund of Six Million Five Hundred

Thousand Dollars ($6,500,000 USD) cash to be paid pursuant to Section III.
FF.

“Settlement Website” means the website to be established by the Class Action

Settlement Administrator for purpose of providing notice, Claim Forms, and other information
regarding this Agreement, as described in Section IV.B.
GG.

“Website Notice” means the notice made available on the Settlement Website

pursuant to Section IV.B of this Agreement, including the Long Form Notice.
II.

LITIGATION BACKGROUND
A.

Plaintiffs allege that, during the Class Period, Defendant advertised that its Food

Products were devoid of Genetically Modified Organisms (“GMO”). Plaintiffs allege that they
purchased Food Products in Defendant’s restaurants. Plaintiffs allege that the Food Products have
been falsely or misleadingly labeled or marketed as “non-GMO” because Defendant’s Food
Products may have been sourced from livestock that consumed GMO animal feed. Based on these
5
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allegations, on April 22, 2016, Plaintiffs filed the Action. The Action alleges violations of
deceptive and unfair trade practices statutes of California, Maryland, and New York in addition to
claims for unjust enrichment, common law misrepresentation, and declaratory relief. The Action
is based on Defendant’s advertising, marketing, and selling of Food Products nationwide.
Plaintiffs claim entitlement to injunctive relief, compensatory damages, and restitution in amounts
by which Defendant was allegedly unjustly enriched based on its nationwide marketing,
distribution, and sale of Food Products.
B.

Defendant expressly denies any liability or wrongdoing of any kind associated with

the claims alleged in the Action, and further contends that, for any purpose other than Settlement,
this Action is not appropriate for class treatment. Defendant does not admit or concede any actual
or potential fault, wrongdoing, or liability against it in the Action or any other actions. Defendant
maintained during the entire pendency of the Action, and continues to maintain, that the challenged
labeling and marketing claims are, in fact, true, are substantiated through science, and are therefore
not deceptive or misleading as a matter of law.
C.

The Parties engaged in vigorous litigation over a three year period relating to the

facts and legal issues in the Action. The Parties exchanged voluminous discovery including
hundreds of thousands of pages of documents, many depositions, expert discovery, and third party
discovery and document production. As a result of this lengthy and contentious litigation, Class
Counsel was able to review thoroughly the claims of the Settlement Class Members and
Defendant’s policies, practices and procedures as they relate to the marketing and sale of the Food
Products.
D.

The Court denied Defendant’s Motion to Dismiss this Action on November 4, 2016.

(Dkt. No. 36.) The Court also denied Defendant’s Motion for Summary Judgment and granted
Plaintiffs’ Motion for Class Certification on September 29, 2018, certifying classes of California,
New York, and Maryland purchasers. (Dkt. No. 136.) Trial was set for September 16, 2019. (Dkt.
No. 174.) At the time of Settlement, Defendant’s Motion to Decertify the Classes was fully
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briefed, on file, and pending hearing. Hearing on Defendant’s Motion to Decertify the Classes
was vacated by stipulation of the Parties, as a tentative Settlement was reached.
E.

Counsel for the Parties engaged in two separate full day mediations before the

Honorable Jay C. Gandhi (Ret.) of JAMS, as well as many meetings, discussions, and conference
calls prior to finally resolving this matter. The result was a Settlement of the Action in its entirety,
culminating with this Agreement on the above-outlined litigation. Based on the above-outlined
investigation, the current state of the law, the expense, burden and time necessary to prosecute the
Action through trial and possible appeals, the risks and uncertainty of further prosecution of this
Action considering the defenses at issue, the sharply contested legal and factual issues involved,
and the relative benefits to be conferred upon Plaintiffs and the Settlement Class Members
pursuant to this Agreement, Class Counsel has concluded that a Settlement with Defendant on the
terms set forth herein is fair, reasonable, adequate, and in the best interests of the Settlement Class
in light of all known facts and circumstances.
F.

For settlement purposes, the Parties have agreed that Plaintiffs will file an amended

complaint, contemporaneous with filing a motion for preliminary approval, redefining the class
definition to be consistent with the Settlement Class described herein.
G.

Defendant and Defendant’s counsel recognize the expense and length of continued

proceedings necessary to continue the Action through trial and through possible appeals.
Defendant also recognizes that the expense and time spent pursuing this Action has and will further
detract from resources that may be used to run Defendant’s business. While Defendant denies any
wrongdoing or liability arising out of any of the facts or conduct alleged in the Action and believes
that it has valid defenses to Plaintiffs’ claims, Defendant has determined that the Settlement is fair,
adequate and reasonable.
H.

Based on the foregoing, which the Parties expressly incorporate as material terms

of the Agreement, it is the desire of the Parties to fully, finally, and forever settle, compromise,
and discharge all disputes and claims arising from or related to the Action which exist between the
Parties. Therefore, it is the intention of Plaintiffs and the Settlement Class that this Agreement
7
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shall constitute a full and complete Settlement and release of the Released Claims against
Defendant.
III.

TERMS OF SETTLEMENT
In consideration of the mutual covenants and promises set forth herein, and subject to Court

approval, the Parties agree as follows:
A.

Conditional Certification of Class. For Settlement purposes only, and without any

finding or admission of any wrongdoing or fault by Defendant, and solely pursuant to the terms of
this Agreement, the Parties consent to and agree to the establishment of a conditional certification
of the nationwide Settlement Class, pursuant to Federal Rule of Civil Procedure 23(b)(3).
B.

Certification is Conditional.

This certification is conditional on the Court’s

approval of this Agreement. In the event the Court does not approve all terms of the Agreement,
or if the Agreement is voluntarily or involuntarily terminated for any reason, then certification of
the Settlement Class shall be void and this Agreement and all orders entered in connection
therewith, including but not limited to any order conditionally certifying the Settlement Class, shall
become null and void and shall be of no further force and effect and shall not be used or referred
to for any purposes whatsoever in the Action or in any other case or controversy. And, in such an
event, this Agreement and all negotiations and proceedings related thereto shall be deemed to be
without prejudice to the rights of any and all parties hereto, who shall be restored to their respective
positions as of the date of this Agreement, and Defendant shall not be deemed to have waived any
opposition or defenses it has to any aspect of the claims asserted herein or to whether those claims
are amenable to class-based treatment.
C.

Releases.
1.

Release of Chipotle. Upon the Effective Date, and except as to such rights

or claims as may be created by this Agreement, and in consideration for the Settlement benefits
described in this Agreement, Plaintiffs and the Settlement Class shall fully release and discharge
Defendant and all its present and former parent companies, subsidiaries, shareholders, officers,
directors, employees, agents, servants, registered representatives, attorneys, insurers, affiliates,
8
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successors, personal representatives, heirs and assigns, retailers, suppliers, distributors, endorsers,
consultants, and any and all other entities or persons upstream and downstream in the
production/distribution channels (together, the “Discharged Parties”) from all claims, demands,
actions, and causes of action of any kind or nature whatsoever, whether at law or equity, known
or unknown, direct, indirect, or consequential, liquidated or unliquidated, foreseen or unforeseen,
developed or undeveloped, arising under common law, regulatory law, statutory law, or otherwise,
whether based on federal, state or local law, statute, ordinance, regulation, code, contract, common
law, or any other source, or any claim that Plaintiffs or Settlement Class Members ever had, now
have, may have, or hereafter can, shall or may ever have against the Discharged Parties in any
other court, tribunal, arbitration panel, commission, agency, or before any governmental and/or
administrative body, or any other adjudicatory body, on the basis of, connected with, arising from,
or in any way whatsoever relating to the purchase of the Food Products marketed as non-GMO
during the Class Period and the claims alleged in the operative complaint in the Action, and, more
particularly, but without in any way limiting the generality of the foregoing, arising from, directly
or indirectly, or in any way whatsoever pertaining or relating to the claims alleged in the complaint
in the Action, including, but not limited to, communications, disclosures, nondisclosures,
representations, statements, claims, omissions, messaging, design, testing, marketing, labeling,
advertising, promotion, packaging, displays, brochures, studies, manufacture, distribution,
operation,

performance,

functionality,

notification,

providing,

offering,

dissemination,

replacement, sale and/or resale by the Discharged Parties of the Food Products, any claims for
rescission, restitution or unjust enrichment for all damages of any kind, violations of any state’s
deceptive, unlawful and/or unfair business and/or trade practices, false, misleading or fraudulent
advertising, consumer fraud and/or consumer protection statutes, any violation of the Uniform
Commercial Code, any breaches of express, implied and/or any other warranties, any similar
federal, state or local statutes, codes, damages, costs, expenses, extracontractual damages,
compensatory damages, exemplary damages, special damages, penalties, punitive damages and/or
damage multipliers, disgorgement, declaratory relief, expenses, interest, and/or attorneys’ fees and
9
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costs against the Discharged Parties pertaining to or relating to the claims alleged in the operative
complaint in the Action, notwithstanding that Plaintiffs and the Settlement Class acknowledge that
they may hereafter discover facts in addition to or different from those that they now know or
believe to be true concerning the subject matter of the Action and/or the Released Claims herein.
Plaintiffs expressly understand and acknowledge, and all Settlement Class Members will
be deemed by the Final Judgment to acknowledge, that certain principles of law, including but not
limited to Section 1542 of the Civil Code of the State of California, provide that:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE CREDITOR
OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR
HER FAVOR AT THE TIME OF EXECUTING THE RELEASE AND THAT, IF
KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.
Plaintiffs hereby agree that the provisions of all such principles of law or similar federal or state
laws, rights, rules or legal principles, to the extent they are found to be applicable herein are hereby
knowingly and voluntarily waived, relinquished and released by Plaintiffs and all Settlement Class
Members.
2.

Release of Class Representatives and Class Counsel. Upon the Effective

Date, and except as to such rights or claims as may be created by this Agreement, and in
consideration for the Settlement benefits described in this Agreement, Defendant shall fully release
and discharge Class Representatives, Settlement Class Members, and Class Counsel from all
claims, demands, actions, and causes of action of any kind or nature whatsoever, whether at law
or equity, known or unknown, direct, indirect, or consequential, liquidated or unliquidated,
foreseen or unforeseen, developed or undeveloped, arising under common law, regulatory law,
statutory law, or otherwise, whether based on federal, state or local law, statute, ordinance,
regulation, code, contract, common law, or any other source, or any claim that Defendant ever had,
now has, may have, or hereafter can, shall or may ever have against Class Representatives,
Settlement Class Members, and Class Counsel in any other court, tribunal, arbitration panel,
10
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commission, agency, or before any governmental and/or administrative body, or any other
adjudicatory body, on the basis of, connected with, arising from, or in any way whatsoever relating
to the institution or prosecution of the Action, notwithstanding that Defendant acknowledges that
it may hereafter discover facts in addition to or different from those that it now knows or believes
to be true concerning the subject matter of the Action and/or the Released Claims herein.
Defendant expressly understands and acknowledges that certain principles of law,
including but not limited to Section 1542 of the Civil Code of the State of California, provide that:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE CREDITOR
OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR
HER FAVOR AT THE TIME OF EXECUTING THE RELEASE AND THAT, IF
KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.
Defendant hereby agrees that the provisions of all such principles of law or similar federal or state
laws, rights, rules or legal principles, to the extent they are found to be applicable herein are hereby
knowingly and voluntarily waived, relinquished and released by Defendant.
D.

The Settlement Fund. In settlement of the claims of Plaintiffs and the Settlement

Class Members, Defendant shall pay the Settlement Fund on the following schedule:
1.

Within fourteen (14) calendar days of Preliminary Approval, Defendant

shall pay the Administration Fund into an escrow account established by the Settlement
Administrator. The Administration Fund shall be used to pay the costs of the Notice Plan and the
Claims Process, including exclusions and objections.
2.

Within thirty (30) calendar days of the Effective Date, Defendant shall pay

the Settlement Fund ($6,500,000) less the Administration Fund ($400,000) (“Fund Payment”).
The Fund Payment shall be used first to pay all remaining Settlement Costs, and any remaining
amounts shall then be used to pay all Settlement Awards to Settlement Class Members (the “Cash
Award Fund”). Subject to Court approval and oversight, the account receiving the Fund Payment
shall be an interest-bearing account mutually agreed to by the Parties and controlled by the Class
11
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Action Settlement Administrator. Any interest earned on any amounts in the account shall be
allocated to pay Settlement Costs.
E.

Compensation to the Settlement Class.
1.

Claim Process.

Settlement Class Members may make a Claim for a

Settlement Award by submitting a valid Claim Form to the Class Action Settlement Administrator
by mail or via a web form on the Settlement Website during the Claim Period. Only five (5) valid
Claims will be honored per Settlement Class Member without proof of purchase, and ten (10) valid
Claims will be honored per Settlement Class Member with proof of purchase. Only fifteen (15)
valid Claims will be honored per Settlement Class Household. Settlement Awards to Settlement
Class Members who submit a valid Claim will be paid within one hundred and eighty (180) days
of the Effective Date.
2.

Pro Rata Distribution. If the total amount of Settlement Awards would

exceed the Cash Award Fund, the Settlement Awards will be reduced pro rata so that the total
payment in the aggregate to Settlement Class Members for Settlement Awards does not exceed the
Cash Award Fund. For the avoidance of doubt, the Cash Award Fund is the Settlement Fund less
the amount of all Settlement Costs, and in no event will Defendant be obligated to pay more than
the Settlement Fund.
3.

Final Tally. Within seven (7) calendar days after the close of the Claim

Period, the Class Action Settlement Administrator shall provide the Parties with the number of
valid and timely Claims received.
F.

Cy Pres Distribution. Any check to a Settlement Class Member that is not cashed

within one hundred and twenty (120) days of its mailing by the Class Action Settlement
Administrator will be void (the “Void Date”). Any funds remaining in the Settlement Fund as of
the Void Date, less any funds necessary for remaining Settlement Costs, will be awarded cy pres
no later than forty-five (45) days after the Void Date. In advance of the preliminary approval
hearing, the parties will file a notice with the court identifying their agreed upon cy pres recipient.
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G.

Attorneys’ Fees/Costs and Class Representative Enhancement.
1.

Plaintiffs shall move the Court for an award of attorneys’ fees, plus costs,

to be paid to Class Counsel from the Settlement Fund, which shall be noticed for the same date as
the Fairness Hearing and filed at least thirty-five (35) days before the Objection/Exclusion
Deadline. Defendant shall not object to such a motion so long as the amount requested for
attorneys’ fees is less than or equal to One Million Nine Hundred Fifty Thousand Dollars
($1,950,000.00 USD), which is 30% of the value of the Settlement Fund, plus costs. Court
approval of attorneys’ fees and costs, or their amount, will not be a condition of the Settlement. In
addition, Class Counsel shall not be entitled to interest on such amount at any time.
2.

Class Counsel further agrees that it will apply to the Court for an incentive

award to each Class Representative in an amount not to exceed Five Thousand Dollars ($5,000.00
USD) each, for their participation as Class Representatives, for taking on the risks of litigation,
and for Settlement of their individual claims as Settlement Class Members in this Action. Court
approval of the incentive awards, or their amount, will not be a condition of the Settlement.
3.

The Court approved attorneys’ fees shall be paid within forty-five (45)

calendar days of the Effective Date. The Class Action Settlement Administrator shall deliver to
Kaplan Fox & Kilsheimer LLP, at the address set forth below, a check payable to “Kaplan Fox &
Kilsheimer LLP Client Trust Account” in the total amount actually awarded by the Court as
attorneys’ fees, expenses, costs, and incentive awards. Plaintiffs and Class Counsel agree to
provide Defendant all identification information necessary to effectuate the payment of the fees
and costs including, but not limited to, Taxpayer Identification Number(s), and completed Internal
Revenue Service Form W-9(s).
4.

Except for the fees and costs to be paid to Class Counsel and Plaintiffs as

specifically provided in this subsection G and elsewhere in this Agreement, Defendant does not
agree to pay and shall not be responsible or liable for the payment of any attorneys’ fees and
expenses of Class Counsel, Plaintiffs, the Settlement Class, and Settlement Class Members, any
person or entity that may object to the Agreement, or any attorney who may represent any person
13
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or entity that may object to the Agreement, in connection with the Action or in connection with
any claim that was or could have been alleged in the Action.
IV.

NOTICE TO THE SETTLEMENT CLASS
The Class Action Settlement Administrator shall provide Class Notice in the forms

approved by the Court, as detailed below, no later than the Notice Deadline.
A.

Newspaper Publication Notice. The Class Action Settlement Administrator shall

provide for Newspaper Publication Notice. Newspaper Publication Notice shall be in East Bay
Times, once per week for four (4) consecutive weeks, and a one-time publication in People
Magazine.
B.

Website Notice. The Class Action Settlement Administrator will establish and

maintain the Settlement Website. The Settlement Website will be dedicated to the Settlement. On
the Settlement Website will be posted the Long Form Notice, the Claim Form, a copy of this
Agreement, the Preliminary Approval Order, and any other materials the Parties agree to include.
The Settlement Website shall also provide for online submission of Claim Forms, and instructions
on how to access the case docket via PACER or in person at any of the court’s locations. The
Settlement Website shall also state the date of the Fairness Hearing, that the date may change
without further notice, and that Settlement Class Members should be advised to check the
Settlement Website or the Court’s PACER site to confirm that the date has not been changed.
These documents and information shall be available on the Settlement Website no later than the
Notice Deadline and remain at least until Final Approval. The Settlement Website shall not include
any advertising, and shall not bear or include Chipotle’s logo or trademarks.
C.

Internet Media Publication Notice. The Class Action Settlement Administrator

shall implement an internet media effort of digital media advertising to be distributed over desktop
and mobile devices, including tablets and smartphones over a period of 60 days, targeting likely
Class Members nationwide.
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D.

Toll-Free Number. The Class Action Settlement Administrator shall establish and

host a case specific toll-free number to allow Class Members to learn more and to request further
information about the Action.
E.

CAFA Notice. The Class Action Settlement Administrator shall be responsible for

timely compliance with all CAFA notice requirements.

The Class Action Settlement

Administrative shall secure Defendant’s approval and consent regarding the form and content of
the CAFA Notice. All costs associated with effectuating CAFA Notice, including but not limited
to postage and printing, shall be deemed Settlement Costs.
V.

PROCEDURES FOR OBJECTING TO OR REQUESTING EXCLUSION FROM
SETTLEMENT
A.

Objections. Only Settlement Class Members may object to the Settlement. A

Settlement Class Member who wishes to object to the Settlement must do so in writing by the
Objection/Exclusion Deadline. All written objections and supporting papers must (a) clearly
identify the case name and number; and (b) be submitted to the Court either by mailing them to
the Class Action Clerk, United States District Court for the Northern District of California,
Oakland Courthouse, 1301 Clay Street, Courtroom 2 - 4th Floor, Oakland, CA 94612, or by filing
them in person at any location of the United States District Court for the Northern District of
California. Written objections must also contain: (1) the full name, address and telephone number
of the Settlement Class Member; (2) a written statement of all grounds for the objection
accompanied by any legal support for the objection (if any); (3) copies of any papers, briefs or
other documents upon which the objection is based; (4) a list of all persons who will be called to
testify in support of the objection (if any); (5) a statement of whether the Settlement Class Member
intends to appear at the Fairness Hearing; (6) proof of membership in the Class; (7) a list of all
objections filed by the objector and his or her counsel to class action settlements in the last ten
years; and (8) the signature of the Settlement Class Member and her or his counsel, if any. No
Settlement Class Member shall be entitled to be heard at the Fairness Hearing (whether
individually or through separate counsel) unless written notice of the Settlement Class Member’s
15
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intention to appear at the Fairness Hearing, and copies of any written objections or briefs, have
been timely submitted to the Court. The date of the postmark on the mailing envelope or a legal
proof of service accompanied by a file-stamped copy of the submission shall be the exclusive
means used to determine whether an objection and/or notice of intention to appear has been timely
filed and served. In the event that the postmark is illegible, the objection and/or notice to appear
shall be deemed untimely unless it is received by the Court within two (2) calendar days of the
Objection/Exclusion Deadline. Settlement Class Members who fail to timely submit a written
objection in the manner specified above shall be deemed to have waived any objections and shall
be foreclosed from making any objection (whether by appeal or otherwise) to the Settlement. Class
Counsel shall, at least fourteen (14) calendar days (or such other number of days as the Court shall
specify) before the Fairness Hearing, file any responses to any written objections submitted to the
Court by Settlement Class Members in accordance with this Agreement.
B.

Procedure for Requesting Exclusion. Settlement Class Members who wish to opt

out of this Settlement must submit a written statement to the Class Action Settlement
Administrator by the Objection/Exclusion Deadline. To be valid, each request for exclusion must:
(a) state the Settlement Class Member’s name, address, and phone number; (b) be personally
signed by the Settlement Class Member and not the Settlement Class Member’s attorney or anyone
acting on the Settlement Class Member’s behalf; and (c) include the statement “I/we request to be
excluded from the class settlement in Martin Schneider et al. v. Chipotle Mexican Grill Inc., Case
No. 4:16-cv-02200-HSG (N.D. Cal.).” Requests to opt-out that do not include all required
information and/or that are not submitted on a timely basis, will be deemed null, void, and
ineffective. The date of the postmark on the mailing envelope shall be the exclusive means used
to determine whether a Settlement Class Member’s opt-out/exclusion request has been timely
submitted. In the event that the postmark is illegible, the opt-out/exclusion request shall be deemed
untimely unless it is received by the Class Action Settlement Administrator within two (2) calendar
days of the Objection/Exclusion Deadline. Any Settlement Class Member who properly opts out
of the Settlement Class using this procedure will not be entitled to any Settlement Award, will not
16
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be bound by the Settlement, and will not have any right to object, appeal or comment thereon.
Settlement Class Members who fail to submit a valid and timely request for exclusion on or before
the Objection/Exclusion Deadline shall be bound by all terms of the Settlement and any final
judgment entered in this litigation if the Settlement is approved by the Court, regardless of whether
they ineffectively or untimely requested exclusion from the Settlement.
C.

Termination Right. In its sole discretion and at its sole option, Defendant has the

unconditional right, but not the obligation, to terminate this Agreement if the total number of optouts exceeds 1,000 persons in the Settlement Class.
D.

No Solicitation of Settlement Objections or Exclusions. The Parties agree to use

their best efforts to carry out the terms of this Settlement. At no time will any of the Parties or
their counsel seek to solicit or otherwise encourage any Settlement Class Members to object to the
Settlement or request exclusion from participating as a Settlement Class Member, or encourage
any Settlement Class Member to appeal from the final judgment.
VI.

PRELIMINARY APPROVAL OF SETTLEMENT
Following full execution of this Agreement, and no later than September 11, 2019,

Plaintiffs will move the Court for entry of the Preliminary Approval Order, which shall specifically
include provisions that: (a) preliminarily approve the Settlement as fair, adequate and reasonable
to the Settlement Class, and within the reasonable range of possible final approval; (b)
conditionally certify the Settlement Class for Settlement purposes only and appoint Class Counsel
as counsel for the Settlement Class for Settlement purposes only; (c) approve the forms of Class
Notice and find that the notice constitutes the best notice practicable under the circumstances,
provides due and sufficient notice to the Settlement Class and fully satisfies the requirements of
due process and Federal Rule of Civil Procedure 23; (d) direct that notice be provided to the
Settlement Class, in accordance with this Agreement, by the Notice Deadline; (e) establish a
procedure for persons in the Settlement Class to object to the Settlement or exclude themselves
from the Settlement Class by the Objection/Exclusion Deadline, after which no one shall be
allowed to object to the Settlement or exclude himself or herself from the Settlement Class or seek
17
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to intervene; (f) approve the Claim Form and the Claims Process described herein, and set a
deadline for timely submission of claims; (g) pending final determination of whether the
Settlement should be approved, bar all persons in the Settlement Class, directly, on a representative
basis or in any other capacity, from commencing or prosecuting against any of the Discharged
Parties any action, arbitration, or proceeding in any court, arbitration forum or tribunal asserting
any of the Released Claims; (h) pending final determination of whether the Settlement should be
approved, stay all proceedings in the Action except those related to effectuation of the Settlement;
(i) schedule the Fairness Hearing on Final Approval of the Settlement, which shall be one hundred
and eighty (180) days after Preliminary Approval (or such other date ordered by the Court); and
(j) providing that, in the event the proposed Settlement set forth in this Agreement is not approved
by the Court, or in the event that this Agreement becomes null and void pursuant to its terms, this
Agreement and all orders entered in connection therewith, including but not limited to any order
conditionally certifying the Settlement Class, shall become null and void and shall be of no further
force and effect and shall not be used or referred to for any purposes whatsoever in the Action or
in any other case or controversy; and that in such an event, this Agreement and all negotiations
and proceedings related thereto shall be deemed to be without prejudice to the rights of any and
all parties hereto, who shall be restored to their respective positions as of the date of this
Agreement. In the event the Court does not enter the Preliminary Approval order described herein,
or decides to do so only with modifications, then this entire Agreement shall become null and void,
unless the Parties hereto agree in writing to proceed with this Agreement as modified.
VII.

FINAL APPROVAL OF SETTLEMENT
Not later than 60 days before the Fairness Hearing, Class Counsel shall file a Motion for

Final Approval of the Settlement. Plaintiffs shall request that the Court enter the Final Approval
Order, which shall specifically include provisions that: (a) finally approve the Settlement as fair,
reasonable and adequate to the Settlement Class Members; (b) find that the Class Notice as given
was the best notice practicable under the circumstances, is due and sufficient notice to the
Settlement Class and fully satisfies the requirements of due process and Federal Rule of Civil
18
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Procedure 23; (c) approve the plan of distribution of the Settlement Fund; (d) finally certify the
Settlement Class; (e) confirm that Plaintiffs and the Settlement Class Members have released all
Released Claims and are permanently barred and enjoined from asserting, commencing,
prosecuting or continuing any of the Released Claims against the Discharged Parties; and (f)
dismiss the Action with prejudice, without costs to any Party, except as provided in this
Agreement, and subject to the Court’s retaining continuing jurisdiction over the Parties and the
Settlement Fund for the purpose of enforcement of the terms of this Agreement.
VIII. POST-DISTRIBUTION ACCOUNTING
Pursuant to the Northern District of California’s Guidance for Class Action Settlements,
within 21 days after the distribution of Settlement Awards and payment of Settlement Costs, the
Parties will file a Post-Distribution Accounting, which shall provide the following information, to
the extent possible: the amount of the Settlement Fund, an estimate of the total number of
Settlement Class Members, the number of Claim Forms submitted, the number of opt-outs, the
number of objections, the award per claimant, the method(s) of notice to Settlement Class
Members, the administrative costs, the amount of Class Counsel’s awarded attorneys’ fees and
costs, the attorneys’ fees in terms of percentage of the settlement fund, and the multiplier, if any.
IX.

PARTIES’ AUTHORITY
The signatories represent that they are fully authorized to enter into this Agreement and

bind the Parties to its terms and conditions.
X.

MUTUAL FULL COOPERATION
The Parties agree to cooperate fully with each other to accomplish the terms of this

Agreement, including but not limited to, execution of such documents and the taking of such other
action as may reasonably be necessary to implement the terms of this Agreement. The Parties to
this Agreement shall use their best efforts, including all efforts contemplated by this Agreement
and any other efforts that may become necessary by order of the Court, or otherwise, to effectuate
this Agreement. As soon as practicable after execution of this Agreement, Class Counsel, with the
assistance and cooperation of Defendant and its counsel, shall take all necessary steps to secure
19
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the Court’s final approval of this Agreement. Defendant agrees that Defendant will not attempt to
discourage Settlement Class Members from filing claims.
XI.

NO ADMISSION
This Agreement is not to be construed or deemed as an admission of liability, culpability,

negligence, or wrongdoing on the part of Defendant. Defendant denies all liability for claims
asserted in the Action. Each of the Parties has entered into this Agreement with the intention to
avoid further disputes and litigation with the attendant inconvenience and expenses.

This

Agreement is a Settlement document and shall, pursuant to Fed. R. Evid. 408 and related or
corresponding state evidence laws, be inadmissible in evidence in any proceeding in order to
establish liability. The preceding sentence shall not apply to an action or proceeding to approve
or enforce this Agreement.
XII.

NOTICES
Unless otherwise specifically provided, all notices, demands or other communications in

connection with this Agreement shall be in writing and shall be deemed served on the date of
mailing by United States registered or certified mail, return receipt requested, addressed as follows:
For The Class

For Defendant

Laurence D. King, Esq.
KAPLAN FOX & KILSHEIMER LLP
350 Sansome Street
Suite 400
San Francisco, CA 94104

Angela C. Agrusa, Esq.
DLA PIPER LLP (US)
2000 Avenue of the Stars
Suite 400 North Tower
Los Angeles, CA 90067

XIII. CONSTRUCTION
The Parties agree that the terms and conditions of this Agreement are the result of lengthy,
intensive arms-length negotiations between the Parties, and that this Agreement shall not be
construed in favor of or against any Party by reason of the extent to which any Party or his or its
counsel participated in the drafting of this Agreement.

20

Case 4:16-cv-02200-HSG Document 205-2 Filed 09/11/19 Page 22 of 34

XIV. MATERIAL TERMS; CAPTIONS
Each term of this Agreement is a material term of the Agreement not merely a recital, and
reflects not only the intent and objectives of the Parties but also the consideration to be exchanged
by the Parties hereunder.
Paragraph titles or captions are inserted as a matter of convenience and for reference, and
in no way define, limit, extend, or describe the scope of this Agreement or any of its provisions.
XV.

INTEGRATION CLAUSE
This Agreement contains the entire agreement between the Parties relating to the

Settlement, and all prior or contemporaneous agreements, understandings, representations, and
statements, whether oral or written and whether by a party or such party’s legal counsel, are
extinguished.
XVI. PUBLIC STATEMENTS
The Parties and their counsel shall issue no public statements and shall make no comments
to media or press with respect to the Action or the Agreement at any time (including but not limited
to press releases via PR Newswire), except as required by law. In addition, the Parties and their
counsel shall not make, publish, circulate or cause to be made, published or circulated any
statements that represent or suggest any wrongdoing by Defendant, or that this Agreement or any
order by the Court regarding the Settlement or this Agreement represents or implies any
wrongdoing by, or any admission of liability by, Defendant, or a finding by the Court of liability
or wrongdoing.
XVII. NON-EVIDENTIARY USE
Neither this Agreement nor any of its terms shall be offered or received into evidence in
the Action, or in any other action or proceeding; provided, however, that nothing contained in this
section “non-evidentiary use” shall prevent this Agreement from being used, offered, or received
in any proceeding to enforce, construe, or finalize this Agreement.
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XVIII. NO COLLATERAL ATTACK
This Agreement shall not be subject to collateral attack by any Settlement Class Member
or any recipient of the notices to the Settlement Class after the judgment and dismissal is entered.
Such prohibited collateral attacks shall include claims that a Settlement Class Member’s
Settlement Award was improperly calculated or adjusted or that the Settlement Class Member
failed to receive timely notice of the procedure for disputing the calculation of the individual
Settlement Award or failed to submit a timely dispute letter for any reason.
XIX. AMENDMENTS
The terms and provisions of this Agreement may be amended only by a written agreement,
which is both (1) signed by the Parties who have executed this Agreement and (2) approved by the
Court.
XX.

ASSIGNMENTS
None of the rights, commitments, or obligations recognized under this Agreement may be

assigned by any party or Settlement Class Member without the express written consent of each
other Party hereto. The representations, warranties, covenants, and agreements contained in this
Agreement are for the sole benefit of the Parties and Settlement Class Members under this
Agreement, and shall not be construed to confer any right or to avail any remedy to any other
person.
XXI. GOVERNING LAW
This Agreement shall be governed by, construed, and interpreted and the rights of the
Parties determined in accordance with the laws of the State of California, irrespective of the State
of California’s choice of law principles.
XXII. BINDING ASSIGNS
This Agreement shall be binding upon and inure to the benefit of the Parties and their
respective heirs, trustees, executors, administrators, successors, and assigns.
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XXIII. CONFIDENTIALITY
Class Counsel and Plaintiffs’ counsel of record in the Action warrant and represent that
they have not shared any information regarding this Settlement or confidential information learned
in the Action with any third-party, beyond what was permitted under the stipulated protective order
in the Action. Class Counsel and Plaintiffs’ counsel of record in the Action warrant and represent
that they will not in the future share any confidential information learned in the Action with any
third-parties.
XXIV. CLASS COUNSEL SIGNATORIES
It is agreed that because the Settlement Class appears to be so numerous, it is impossible
or impractical to have each member of the class execute this Agreement. The notice plan set forth
herein will advise Settlement Class Members of all material terms of this Agreement, including
the binding nature of the releases and such shall have the same force and effect as if this Agreement
were executed by each Settlement Class Member.
XXV. SETTLEMENT TIMELINE
For the Court’s and the Parties’ convenience, the pertinent deadlines contained in this
Agreement are listed below.
Item

Deadline

Filing of Motion for Preliminary Approval

September 11, 2019

Funding of Administration Fund

14 days after Preliminary Approval

Notice Deadline/Notice Date

60 days after Preliminary Approval

Plaintiffs’ Motion for Attorneys’ Fees and 35 days before the Objection/Exclusion
Incentive Awards

Deadline, and noticed for same date as
Fairness Hearing.

Objection/Exclusion Deadline and Deadline to 120 days after Preliminary Approval
File Claims
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Final Tally

127 days after Preliminary Approval (i.e., 7
days after Objection/Exclusion Deadline)

Motion for Final Approval

60 days prior to date of Fairness Hearing

Responses to Motion for Attorneys’ Fees and 25 days prior to Fairness Hearing
Incentive Awards and Motion for Final
Approval
Responses to Objections/Motions

14 days prior to Fairness Hearing

Fairness Hearing

180 days after Preliminary Approval (or such
other date set by the Court)

Effective Date

Date of Final Approval (assuming no
objections)

Fund Payment to Settlement Fund

30 days after Effective Date

Distribution of Attorneys’ Fees and Incentive 45 days after Effective Date
Awards
Distribution of Settlement Awards

180 days after Effective Date

Post-Distribution Accounting

21 days after distribution of Settlement
Awards

Void Date of Settlement Award Checks

One hundred and twenty (120) days after the
mailing of the settlement check.

Cy Pres Distribution

Forty-five (45) days after the Void Date.

XXVI. COUNTERPARTS
This Agreement may be executed in counterparts, and when each party has signed and
delivered at least one such counterpart, each counterpart shall be deemed an original, and, when
taken together with other signed counterparts, shall constitute one Agreement, which shall be
binding upon and effective as to all Parties and the Settlement Class.
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IN WITNESS WHEREOF, the Parties have duly executed this Agreement as of the
dates indicated below:
[Signatures on following page.]
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CLASS REPRESENTATIVES AND CLASS COUNSEL:
Dated: September ____, 2019

By:
Martin Schneider, individually and on
behalf of the Settlement Class

Dated: September ____, 2019
By:
Sarah Deigert, individually and on
behalf of the Settlement Class
Dated: September ____, 2019
By:
Theresa Gamage, individually and on
behalf of the Settlement Class
Dated: September ____, 2019
By:
Nadia Parikka, individually and on
behalf of the Settlement Class
Dated: September ____, 2019

KAPLAN FOX & KILSHEIMER LLP
By:
Laurence D. King
Attorneys for plaintiffs

Dated: September ____, 2019

KOBRE & KIM LLP
By:
Hartley M. K. West
Attorneys for plaintiffs

DEFENDANT AND COUNSEL FOR DEFENDANT:
Dated: September ____, 2019

CHIPOTLE MEXICAN GRILL INC.
By:
Michael McGawn
Chipotle Mexican Grill Inc.

Dated: September ____, 2019

DLA PIPER LLP (US)
By:
Angela C. Agrusa
Attorneys for Defendant Chipotle Mexican
Grill Inc.
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CLASS REPRESENTATIVES AND CLASS COUNSEL:
Dated: September ____, 2019

By:
Martin Schneider, individually and on
behalf of the Settlement Class

Dated: September ____, 2019
By:
Sarah Deigert, individually and on
behalf of the Settlement Class
Dated: September ____, 2019
By:
Theresa Gamage, individually and on
behalf of the Settlement Class
Dated: September ____, 2019
By:
Nadia Parikka, individually and on
behalf of the Settlement Class
Dated: September ____, 2019

KAPLAN FOX & KILSHEIMER LLP
By:
Laurence D. King
Attorneys for plaintiffs

Dated: September ____, 2019

KOBRE & KIM LLP
By:
Hartley M. K. West
Attorneys for plaintiffs

DEFENDANT AND COUNSEL FOR DEFENDANT:
Dated: September ____, 2019

CHIPOTLE MEXICAN GRILL INC.
By:
Michael McGawn
Chipotle Mexican Grill Inc.

Dated: September ____, 2019

DLA PIPER LLP (US)
By:
Angela C. Agrusa
Attorneys for Defendant Chipotle Mexican
Grill Inc.
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EXHIBIT A
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TO ALL PERSONS WHO PURCHASED BEVERAGES OR FOOD PRODUCTS CONTAINING MEAT AND/OR
DAIRY INGREDIENTS IN A CHIPOTLE RESTAURANT FROM APRIL 27, 2015 THROUGH JUNE 30, 2016
Read This Notice Carefully. You Could Receive Benefits From This Class Action Settlement.
This Court-Authorized Notice describes your rights and gives information about the proposed settlement. This
notice is only a summary. Details of the settlement are available at http://www.chipotlenongmoclassaction.com or by
writing to or calling the Class Action Settlement Administrator at the address or toll-free number below.
What Is This Case About? In the lawsuit entitled Martin Schneider, et al. v. Chipotle Mexican Grill, Inc., Case No. 4:16-cv-02200,
U.S. District Court for the Northern District of California, plaintiffs Martin Schneider, Sarah Deigert, Theresa Gamage, and Nadia
Parikka (“Plaintiffs” or “Class Representatives”), on behalf of themselves and a supposed class, allege that Chipotle Mexican Grill,
Inc.’s (“Chipotle”) “non-GMO” advertising located in its restaurants from April 27, 2015 through June 30, 2016 was misleading in
that it served meat and dairy products (such as chicken, steak, barbacoa, carnitas, cheese, and sour cream) derived from poultry and
livestock that may have consumed GMO feed, and beverages (such as soft drinks) with GMOs. Chipotle denies that it misled
consumers, disputes that it has done anything wrong, believes its “non-GMO” advertising was truthful and accurate and does not
mislead consumers in any way. The lawsuit seeks money, as well as attorneys’ fees and costs and a court order requiring Chipotle to
stop its “non-GMO” advertising practices. The Court has not ruled on the merits of the claims or Chipotle’s defenses.
Who Is A Class Member? All persons in the United States who purchased beverages or food products containing meat and/or dairy
ingredients in Chipotle restaurants between April 27, 2015 and June 30, 2016 (“Settlement Class Members”).
What Are The Terms Of The Settlement? Chipotle has agreed to pay $6,500,000 into a fund (the “Fund”) in full and complete
settlement and release of all claims of Plaintiffs and the Settlement Class Members, as described in the Settlement Agreement. The
Fund will be used to pay Settlement Awards to Settlement Class Members who send in a valid claim form, after attorneys’ fees, costs
and other expenses have been deducted. Only 5 valid Claims will be honored per Settlement Class Member without proof of purchase,
and 10 valid Claims will be honored per Settlement Class Member with proof of purchase. Only 15 valid Claims will be honored per
Settlement Class Household. Settlement Awards will be capped at $2.00 each and subject to pro rata decrease, depending on the
number of all approved Claims submitted. Class Counsel will ask the Court to approve an award of up to 30% of the Fund to them for
attorneys’ fees, plus costs, and $5,000 to each of the Class Representatives. If there are any uncashed checks or amounts remaining in
the Fund after payment of settlement awards, that money will be distributed cy pres to charity.
How Do You Make A Claim? In order to receive compensation from the Fund, you must submit a signed and completed Claim
Form to the Class Action Settlement Administrator, postmarked no later than _______________________. The Claim Form may
also be submitted online by no later than _______________________. The Claim Form is available at
http://www.chipotlenongmoclassaction.com.
What Are My Other Options? If you do not want to be legally bound by the Settlement, you may opt out of the Settlement by
sending a request for exclusion to the Class Action Settlement Administrator no later than _________. If you exclude yourself from
the Settlement, you will not receive any money from the Settlement. If you stay in the Settlement (i.e., do not exclude yourself from
the Settlement), you may object to the Settlement by writing to the Court explaining why you do not like the Settlement by no later
than ______________. You will be bound by the Settlement if your objection is rejected. If you do nothing (i.e., submit no Claim
Form or request for exclusion), you will not receive any benefits from the Settlement, but will nevertheless be bound by any judgment
approving the Settlement and will give up any right to sue Chipotle or related parties for any known or unknown claims relating to
Chipotle’s non-GMO marketing.
Final Approval Hearing. The Court will hold a hearing in this case to consider whether to approve the Settlement on _________, at
_______ a.m., U.S. District Court for the Northern District of California, Oakland Courthouse, located at 1301 Clay Street, Courtroom
2 - 4th Floor, Oakland, CA 94612. The date of the Final Approval Hearing may change without further notice to the class. Class
members should be advised to check the settlement website or the Court’s PACER site to confirm that the date has not been changed.
THIS NOTICE IS ONLY A SUMMARY. MORE INFORMATION ABOUT THE LAWSUIT AND THE PRECISE TERMS
AND CONDITIONS OF THE SETTLEMENT IS AVAILABLE AT www.chipotlenongmoclassaction.com, OR WRITE OR
CALL THE CLASS ACTION SETTLEMENT ADMINISTRATOR AT ______________________ OR (___) ___-___ (TOLL-
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FREE), OR CLASS COUNSEL WHOSE CONTACT INFORMATION CAN BE FOUND AT www.kaplanfox.com OR
www.kobrekim.com, OR BY ACCESSING THE COURT DOCKET IN THIS CASE, FOR A FEE, THROUGH THE
COURT’S PUBLIC ACCESS TO COURT ELECTRONIC RECORDS (PACER) SYSTEM AT https://ecf.cand.uscourts.gov,
OR BY VISITING THE OFFICE OF THE CLERK OF THE COURT FOR THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA, 1301 CLAY STREET, COURTROOM 2 - 4TH FLOOR,
OAKLAND, CA 94612, BETWEEN 9:00 A.M. AND 4:00 P.M., MONDAY THROUGH FRIDAY, EXCLUDING COURT
HOLIDAYS.
PLEASE DO NOT TELEPHONE THE COURT OR THE COURT CLERK’S OFFICE TO INQUIRE ABOUT THIS
SETTLEMENT OR THE CLAIM PROCESS.
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UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF CALIFORNIA
Martin Schneider et al. v. Chipotle Mexican Grill, Inc., Case No. 4:16-cv-02200

If you bought beverages or food products containing meat and/or dairy
ingredients in a Chipotle restaurant between April 27, 2015 and June 30, 2016,
you may be entitled to payment from a class action settlement.
A federal court authorized this Notice. This is not a solicitation from a lawyer.


Chipotle has agreed to pay $6,500,000 into a fund (the “Fund”) to fully settle and release claims
of all persons in the United States who purchased (1) beverages, and/or (2) food products
containing meat and/or dairy ingredients, in a Chipotle Mexican Grill Inc. (“Chipotle”) restaurant
during the time period set forth above, as described in the settlement agreement (“Settlement”).



The Fund shall include all settlement awards (“Settlement Awards”) to claiming Settlement Class
Members, an attorneys’ fee award to be determined by the Court, any incentive award to the Class
Representatives to be determined by the Court, and settlement costs. If there are any uncashed
checks or amounts remaining in the Fund after payment of Settlement Awards, that money will be
distributed cy pres to charity.



Only 5 valid Claims will be honored per Settlement Class Member without proof of purchase, and
10 valid Claims will be honored per Settlement Class Member with proof of purchase. Only 15
valid Claims will be honored per Settlement Class Household. The Settlement Awards are capped
at $2.00 each and subject to pro rata decrease, depending on the number of all approved Claims
submitted.



The Settlement resolves a lawsuit alleging that Chipotle’s “non-GMO” advertising located in its
restaurants was misleading in that Chipotle served meat and dairy products (such as chicken,
steak, barbacoa, carnitas, cheese, and sour cream) derived from poultry and livestock that may
have consumed GMO feed, and beverages (such as soft drinks) containing GMOs.



The two sides disagree on whether Plaintiffs and the Settlement Class could have prevailed at
trial. By entering into the Settlement, Chipotle has not conceded the truth or validity of any of the
claims against it.



Your legal rights are affected whether you act, or don’t act. Read this Notice carefully.

Your Legal Rights And Options In This Settlement:
SUBMIT A CLAIM FORM

EXCLUDE YOURSELF FROM THE CASE

If you submit a valid Claim Form by
[Objection/Exclusion Deadline], you will receive a
cash refund in the form of electronic payment or a
check, and will give up certain rights to sue
Chipotle.
This is the only option that allows you to sue
Chipotle on your own regarding the legal claims in
this case, but you will not receive compensation

QUESTIONS? CALL [number] TOLL-FREE OR VISIT WWW.CHIPOTLENONGMOCLASSACTION.COM
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OBJECT TO THE SETTLEMENT

DO NOTHING

under the Settlement. The deadline for excluding
yourself is [Objection/Exclusion Deadline].
Write to the Court about why you do not like the
Settlement. The deadline for objecting is
[Objection/Exclusion Deadline].
If you do nothing, you will receive no money from
the Settlement, but you will still give up certain
rights to sue Chipotle.



These rights and options—and the deadlines to exercise them—are explained in this Notice.



The Court in charge of this case still has to decide whether to approve the Settlement.
Compensation will be issued if the Court approves the Settlement and after appeals are resolved,
if any. Please be patient.

BASIC INFORMATION
1. Why was this notice issued?
This notice was issued because a Court has conditionally “certified” this case as a class action lawsuit for
settlement purposes only and your rights may be affected. If you bought beverages or food products
containing meat and/or dairy ingredients in a Chipotle restaurant between April 27, 2015 and June 30,
2016, you may have legal rights and options in this case. This Notice explains all of these things. Judge
Haywood S. Gilliam, Jr. of the United States District Court for the Northern District of California is
overseeing this class action. The case is known as Martin Schneider et al. v. Chipotle Mexican Grill, Inc.,
Case No. 4:16-cv-02200. The people who sued are called the Plaintiffs. The company they sued, Chipotle
Mexican Grill, Inc., is called the Defendant or Chipotle.
2. Why is this a class action?
In a class action, one or more people, called “Class Representatives” (in this case Martin Schneider, Sarah
Deigert, Theresa Gamage, and Nadia Parikka), sue on behalf of all people who have similar claims.
Together, these people are called a Class or Class Members. One court resolves the issues for all Class
Members, except for those who exclude themselves from the Class. Here, the Court has certified a class
action for settlement purposes only. More information about why this is a class action can be found in the
Court’s Class Certification Order, which is available at www.chipotlenongmoclassaction.com.
3. Why is there a settlement?
The Court did not decide in favor of Plaintiffs or Chipotle. Plaintiffs think they would have prevailed at
trial. Chipotle thinks the Plaintiffs would not have won anything from a trial. But there was no trial.
Instead, both sides agreed to this Settlement. That way, they avoid the risk and cost of a trial, and the
Class Members will receive compensation. The Class Representatives and their attorneys think the
Settlement is best for all Class Members.

THE CLAIMS IN THE LAWSUIT
4. What is the lawsuit about?
The lawsuit claims that Chipotle’s “non-GMO” advertising located in its restaurants was misleading and
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deceptive to consumers who reasonably understood this to mean that Chipotle did not serve food from
animals that have been raised on GMOs or genetically engineered feed, and did not serve beverages
containing GMOs. The lawsuit claims that Chipotle served meat and dairy products (such as chicken,
steak, barbacoa, carnitas, cheese, and sour cream) from poultry and livestock that were raised on GMO
feed, and served beverages (such as soft drinks) containing GMOs, but did not disclose this information to
consumers. Specifically, the lawsuit claims that Chipotle violated, among others, the California Consumer
Legal Remedies Act, California’s False Advertising Law, California’s Unfair Competition Law, the
Maryland Consumer Protection Act, New York’s Consumer Protection Statute, and New York’s False
Advertising Law. More information can be found in the Amended Class Action Complaint, available at
www.chipotlenongmoclassaction.com.

MEMBERS OF THE SETTLEMENT CLASS
5. How do I know if I am a part of the Settlement Class?
The Court has certified this case for settlement purposes only as a class action. The class (the “Settlement
Class”) is defined as:
All persons in California who purchased Chipotle’s Food Products in its restaurants during the
Class Period.
Excluded from the Settlement Class are all persons who validly opt out of the Settlement in a timely
manner; governmental entities; counsel of record (and their respective law firms) for the Parties; Chipotle
and any of its parents, affiliates, subsidiaries, independent service providers and all of its respective
employees, officers, and directors; the presiding judge in the Action or judicial officer presiding over the
matter, and all of their immediate families and judicial staff; and any natural person or entity that entered
into a release with Chipotle prior to the Effective Date concerning the Food Products.
“Food Products” is defined as all beverages sold by Chipotle, including but not limited to non-diet sodas,
and foods sold by Chipotle containing meat and/or dairy ingredients, including but not limited to burritos,
burrito bowls (a burrito without the tortilla), tacos, salads, and quesadillas.
“Class Period” is defined as April 27, 2015 to June 30, 2016, inclusive.

THE SETTLEMENT BENEFITS
6. What does the Settlement provide?
Chipotle has agreed to pay $6,500,000 into a non-reversionary Fund in full and complete settlement and
release of all claims of Plaintiffs and the Settlement Class Members, as described in the Settlement. The
Fund will be used to pay Settlement Awards to Settlement Class Members who send in a valid Claim
Form, after attorneys’ fees, costs and other expenses have been deducted. You cannot receive
compensation unless you submit a Claim Form as set forth below.
Only five valid Claims will be honored per Settlement Class Member without proof of purchase, and ten
valid Claims will be honored per Settlement Class Member with proof of purchase. Only 15 valid Claims
will be honored per Settlement Class Household. Settlement Awards are capped at $2.00 each and subject
to pro rata decrease, depending on the number of all approved Claims submitted.
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Class Counsel will ask the Court to approve an award of up to 30% of the Fund to them for attorneys’
fees, plus costs, and $5,000 to each of the Class Representatives.
If there are any uncashed checks or amounts remaining in the Fund after Settlement Awards are issued,
that money will be distributed cy pres to charity.
7. How much will my payment be?
Your share of the Fund will depend on the number of valid Claim Forms that Settlement Class
Members send in. Only five valid Claims will be honored per Settlement Class Member without proof of
purchase, and ten valid Claims will be honored per Settlement Class Member with proof of purchase.
Only fifteen valid Claims will be honored per Settlement Class Household. Settlement Awards are
capped at $2.00 each and subject to pro rata decrease, depending on the number of all approved Claims
submitted.
8. What am I giving up to stay in the Settlement Class?
Unless you exclude yourself from the Settlement, you will be part of the Settlement Class, and you will be
bound by the release of claims in the Settlement. This means that, if the Settlement is approved, you
cannot sue, continue to sue, or be part of any other lawsuit against Chipotle asserting a released claim. It
also means that all of the Court’s orders will apply to you and legally bind you. If you sign the Claim
Form or do nothing, you will agree to release Chipotle from any and all claims under federal and state law
that arise from “non-GMO” representations at issue in this action.

THE LAWYERS REPRESENTING YOU
9. Do I have a lawyer in this case?
Yes. The Court has appointed Laurence D. King, Matthew George, Mario M. Choi, Frederic S. Fox and
Donald R. Hall of Kaplan Fox & Kilsheimer LLP, and Hartley M. K. West and Matthew I. Menchel of
Kobre & Kim LLP, as Class Counsel to represent you and the Class in this case. These lawyers have
experience handling similar cases. More information about these lawyers and their law firms is available
at www.kaplanfox.com and www.kobrekim.com.
10. Should I get my own lawyer?
You do not need to hire your own lawyer because Class Counsel is representing you and all the other
members of the Settlement Class. If you want someone other than Class Counsel to speak for you, you
may hire your own lawyer at your own expense.
11. How will the lawyers be paid?
Class Counsel will ask the Court to approve payment of up to 30% of the entire Fund to them for
attorneys’ fees, plus costs. Class Counsel also will ask the Court to approve payment of $5,000 each to
Martin Schneider, Sarah Deigert, Theresa Gamage, and Nadia Parikka for their services as Class
Representatives. The fees would pay Class Counsel for investigating the facts, litigating the case and
negotiating the Settlement. The Court may award less than these amounts. Defendant has agreed not to
oppose these fees and expenses.
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HOW TO APPLY FOR COMPENSATION
12. How can I get compensation under the Settlement?
To qualify for compensation under the Settlement, you must send in a Claim Form. A Claim Form is
available on the internet at www.chipotlenongmoclassaction.com. Read the instructions carefully, fill out
the form, sign it and mail it postmarked no later than [Objection/Exclusion Deadline]. You may also
submit a Claim Form online at www.chipotlenongmoclassaction.com by no later than
[Objection/Exclusion Deadline].
No proof of purchase is necessary to obtain settlement benefits. However, the Claim Form must be signed
by you under penalty of perjury (either by hand or, if you submit it online, electronically), affirming that
you are a qualified member of the Settlement Class and that the information provided therein is true and
accurate to the best of your knowledge.
13. When would I receive compensation?
The Court will hold a hearing on [Fairness Hearing Date] to decide whether to approve the Settlement. If
the Court approves the Settlement, after that, there may be appeals. It is always uncertain whether these
appeals can be resolved, and resolving them can take time, perhaps more than a year. Everyone who sends
in a Claim Form will be informed of the progress of the Settlement through information posted at
www.chipotlenongmoclassaction.com. Please be patient.

EXCLUDING YOURSELF FROM THE SETTLEMENT
14. How do I get out of the Settlement?
If you do not want a Settlement Award under this Settlement, and you want to keep the right to sue or
continue to sue Chipotle regarding its non-GMO representations that are the subject of the action, then
you must take steps to get out of the Settlement Class. This is called excluding yourself from, or opting
out of, the Settlement Class.
To exclude yourself from the Settlement, you must send a letter by mail to the Class Action Settlement
Administrator that (a) states your name, address, and phone number; (b) is personally signed by you, and
not your attorney or anyone acting on your behalf; and (c) include the statement “I/we request to be
excluded from the class settlement in Martin Schneider et al. v. Chipotle Mexican Grill Inc., Case No.
4:16-cv-02200-HSG (N.D. Cal.).” No request for exclusion will be valid unless all of the information
described above is included.
You must mail your exclusion request postmarked no later than [Objection/Exclusion Deadline] to the
Class Action Settlement Administrator at the following address: [address]
15. If I do not exclude myself, can I sue Defendant for the same thing later?
No. If you do not exclude yourself, you give up any right to sue (or continue to sue) Chipotle for the
claims that this Settlement resolves.
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16. If I exclude myself, can I get compensation under this Settlement?
No. If you ask to be excluded, you will not get any compensation under the Settlement, and you cannot
object to the Settlement.

OBJECTING TO THE SETTLEMENT
17. How do I tell the Court that I do not agree with the Settlement?
You can ask the Court to deny approval of the Settlement by filing an objection. You can’t ask the Court
to order a different Settlement; the Court can only approve or reject the Settlement. If the Court denies
approval, no Settlement Awards will be sent out and the lawsuit will continue. If that is what you want to
happen, you must object.
Any objection to the proposed Settlement must be in writing. If you file a timely written objection, you
may, but are not required to, appear at the Final Approval Hearing, either in person or through your own
attorney. If you appear through your own attorney, you are responsible for hiring and paying that attorney.
All written objections and supporting papers must (a) clearly identify the case name and number (Martin
Schneider et al. v. Chipotle Mexican Grill Inc., Case No. 4:16-cv-02200-HSG (N.D. Cal.)), (b) be
submitted to the Court either by mailing them to the Class Action Clerk, United States District Court for
the Northern District of California, Oakland Courthouse, 1301 Clay Street, Courtroom 2 - 4th Floor,
Oakland, CA 94612, or by filing them in person at any location of the United States District Court for the
Northern District of California, and (c) be filed or postmarked on or before [Objection/Exclusion
Deadline].
Written objections must also contain: (1) your full name, address and telephone number; (2) a written
statement of all grounds for the objection accompanied by any legal support for the objection (if any); (3)
copies of any papers, briefs or other documents upon which the objection is based (if any); (4) a list of all
persons who will be called to testify in support of the objection (if any); (5) a statement of whether you
intend to appear at the Final Approval Hearing; (6) proof of membership in the Class (if any); (7) a list of
all objections filed by the objector and his or her counsel to class action settlements in the last ten years (if
any); and (8) your signature and your attorney’s signature (if any).
18. What is the difference between objections and excluding myself from the Settlement?
Objecting means telling the Court that you do not like something about the Settlement. You can object
only if you stay in the Settlement Class. Excluding yourself from the Settlement means that you do not
want to be part of the Settlement Class. If you exclude yourself, then you have no basis to object to the
Settlement.

IF YOU DO NOTHING
19. What happens if I do nothing at all?
If you do nothing, you will remain a member of the Settlement Class and you will give up your rights to
sue Chipotle; however, you will not receive any compensation because you must submit a Claim Form in
order to receive compensation under this Settlement.
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THE COURT’S FINAL APPROVAL HEARING
20. When and where will the Court decide whether to approve the Settlement?
The Court will hold a Final Approval Hearing at ________ a.m. on ___________, at the United States
District Court for the Northern District of California, Oakland Courthouse, 1301 Clay Street, Courtroom 2
- 4th Floor, Oakland, CA 94612. At this hearing, the Court will consider whether the Settlement is fair,
reasonable and adequate. If there are valid objections that comply with the requirements herein, the Court
also will consider them and will listen to people who have asked to speak at the hearing. The Court may
also decide how much to pay to Class Counsel and the Class Representatives.
The date of the Final Approval Hearing may change without further notice to the Settlement Class.
Settlement Class Members should be advised to check the Settlement Website or the Court’s PACER site
to confirm that the date has not been changed.
21. Do I have to come to the hearing?
No. Class Counsel will appear on behalf of the Settlement Class. But, you are welcome to come, or have
your own lawyer appear, at your own expense.
22. May I speak at the hearing?
You, or any lawyer you retain, may ask the Court for permission to speak at the Final Approval Hearing.
To do so, you must include in your objection to the Settlement a statement saying that it is your intent to
appear at the Final Approval Hearing. Your Objection and notice of intent to appear must be submitted to
the Court and postmarked no later than [Objection/Exclusion Deadline]. You cannot speak at the hearing
if you excluded yourself from the Settlement.

GETTING MORE INFORMATION
23. Is this the entire Settlement?
No. This notice is only a summary of the proposed Settlement. More information about the lawsuit and
the precise terms and conditions of the Settlement is available at www.chipotlenongmoclassaction.com, or
by calling toll-free [phone number], or by writing to Chipotle Non-GMO Class Action Administrator at
[address], or by accessing the Court docket in this case, for a fee, through the Court’s Public Access to
Court Electronic Records (PACER) system at https://ecf.cand.uscourts.gov, or by visiting the office of the
Clerk of the Court for the United States District Court for the Northern District of California, 1301 Clay
Street, Courtroom 2 - 4th Floor, Oakland, CA 94612, between 9:00 a.m. and 4:00 p.m., Monday through
Friday, excluding Court holidays, or by contacting Class Counsel at the information listed immediately
below.
Kaplan Fox & Kilsheimer LLP
Laurence D. King
Matthew George
Mario M. Choi
350 Sansome Street, Suite 400
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San Francisco, CA 94104
(415) 772-4700
lking@kaplanfox.com
mgeorge@kaplanfox.com
mchoi@kaplanfox.com
Kobre & Kim LLP
Hartley M.K. West
150 California Street, 19th Floor
San Francisco, CA 94111
(415) 582-4781
hartley.west@kobrekim.com

Please do not telephone the Court or the Court Clerk’s Office to inquire about
this Settlement or the Claims Process.
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Martin Schneider, et al. v. Chipotle Mexican Grill, Inc., Case No. 4:16-cv-02200, U.S.D.C., N.D. Cal.
SETTLEMENT CLAIM FORM
If you purchased beverages or food products containing meat and/or dairy ingredients in a Chipotle restaurant from April 27,
2015 through June 30, 2016, you must complete this Claim Form to be eligible for compensation under the Settlement. Your
Claim Form must be submitted (and if mailed, postmarked) on or before [date]. Proof of purchase, if any, must be submitted
concurrently with this form.
Your Information
Your name: ______________________________________________________________________________
Address: _________________________________________________________________________________
City: ____________________________________ State: _________________ Zip Code: _______________
Contact telephone number: _________________________ Email: __________________________________

State the combined number of purchases of beverages or food products containing meat and/or dairy ingredients that
you made in a Chipotle restaurant from April 27, 2015 through June 30, 2016.
Only 5 valid Claims will be honored per Settlement Class Member without proof of purchase, and 10 valid Claims will be
honored per Settlement Class Member with proof of purchase. Only 15 valid Claims will be honored per Settlement Class
Household.
•

Number of Purchases Without Proof:

________________

•

Number of Purchases With Proof:

________________

Valid proof of purchase must be attached to this Claim Form to receive compensation for purchases with proof. Valid proof
of purchase includes the following:
•
receipt(s)
•
a copy of the purchase on your credit/debit card statement
•
other document that you believe evidences your purchase

Please select the manner in which payment will be issued for your valid Claims.
PayPal
Paper Check via mail
If you select payment via PayPal, the email address entered at the top of this form will be used to process the payment to your
PayPal account liked to that email address. If you do not have a PayPal account, you will be prompted to open an account
using the email address entered at the top of this form.
Sign and Date the Affirmation below:
I hereby affirm, under penalty of perjury under the laws of the United States, each of the following:
• I personally purchased one or more beverages or food products containing meat and/or dairy ingredients in a Chipotle
restaurant from April 27, 2015 through June 30, 2016.
• I understand that by not opting out of the Settlement, I have given a complete Release of all Released Claims as
described in the Settlement Agreement.
• The information provided in this Claim Form is true and correct to the best of my knowledge.
_______________________________________
Signature

______________________
Date
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UNITED STATES DISTRICT COURT

12

NORTHERN DISTRICT OF CALIFORNIA

13
14
15
16

MARTIN SCHNEIDER, SARAH
DEIGERT, THERESA GAMAGE, and
NADIA PARIKKA, individually and on
behalf of all others similarly situated,
Plaintiffs,

17
18
19
20
21

v.
CHIPOTLE MEXICAN GRILL, INC., a
Delaware corporation,

Case No.: 4:16-CV-02200-HSG
[PROPOSED] ORDER
CERTIFYING PROVISIONAL
SETTLEMENT CLASS,
PRELIMINARILY APPROVING
CLASS ACTION SETTLEMENT,
AND PROVIDING FOR NOTICE
TO THE SETTLEMENT CLASS

Defendant.

22
23
24
25
26
27
28
[PROPOSED] ORDER PRELIMINARILY APPROVING CLASS ACTION SETTLEMENT
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1
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3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
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21
22
23
24
25
26
27
28

[PROPOSED] ORDER CERTIFYING PROVISIONAL SETTLEMENT CLASS,
PRELIMINARILY APPROVING CLASS ACTION SETTLEMENT, AND
PROVIDING FOR NOTICE TO THE SETTLEMENT CLASS
WHEREAS, a class action is pending in this court entitled Martin Schneider et
al. v. Chipotle Mexican Grill Inc., Case No. 4:16-cv-02200-HSG (the “Action”)
WHEREAS, Plaintiffs Martin Schneider, Sarah Deigert, Theresa Gamage, and
Nadia Parikka, individually and on behalf of the Settlement Class (“Plaintiffs” or “Class
Representatives”), on the one hand, and Defendant Chipotle Mexican Grill Inc.
(“Chipotle” or “Defendant”) on the other hand, have agreed, subject to Court approval
following notice to the proposed Settlement Class (as described in Paragraph 6 below)
and a hearing, to settle this Action upon the terms and conditions set forth in the
settlement agreement lodged with this Court (the “Agreement”);
WHEREAS, this Court has reviewed the Agreement, as well as the files, records
and proceedings to date in this matter;
WHEREAS, for purposes of this Order, capitalized terms used herein shall have
the meaning ascribed to them in the Agreement, unless otherwise defined; and
WHEREAS, for purposes of the Action, this Court has subject matter and
personal jurisdiction over the parties, including all Settlement Class Members.
NOW, THEREFORE, based on this Court’s review of the Agreement and all of
the files, records and proceedings herein, the Court concludes, upon preliminary
examination, that the Agreement and Settlement appear fair, reasonable and adequate,
and within the range of reasonableness for preliminary settlement approval, and that a
hearing should and will be held after notice to the Settlement Class (as described in
Paragraph 6 below) to confirm that the Agreement and Settlement are fair, reasonable
and adequate and to determine whether the Settlement should be approved and final
judgment entered in the Action based upon the Agreement.
IT IS HEREBY ORDERED THAT:
1.

Plaintiffs’ motion for leave to amend the complaint is granted.
1
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1

2.

Preliminary Approval Of Proposed Settlement. The Agreement, including

2

all exhibits thereto, is preliminarily approved as fair, reasonable and adequate and

3

within the range of reasonableness for preliminary settlement approval. The Court finds

4

that: (a) the Agreement resulted from extensive arm’s length negotiations; and (b) the

5

Agreement is sufficient to warrant notice of the Settlement to persons in the Settlement

6

Class and a full hearing on the approval of the Settlement.

7

3.

Class Certification For Settlement Purposes Only. Pursuant to Federal

8

Rule of Civil Procedure 23(c), the Court conditionally certifies, for settlement purposes

9

only, the following Settlement Class:

10
11
12
13
14
15
16
17
18
19
20
21
22

All persons in the United States who purchased Chipotle’s Food Products in its
restaurants during the Class Period.
Excluded from the Settlement Class are all persons who validly opt out of the
Settlement in a timely manner; governmental entities; counsel of record (and their
respective law firms) for the Parties; Defendant and any of its parents, affiliates,
subsidiaries, independent service providers and all of its respective employees, officers,
and directors; the presiding judge in the Action or judicial officer presiding over the
matter, and all of their immediate families and judicial staff; and any natural person or
entity that entered into a release with Defendant prior to the Effective Date concerning
the Food Products.
In connection with this conditional certification, the Court makes the following
preliminary findings for settlement purposes only:

23
24

a.

members is impracticable;

25
26
27

The Settlement Class appears to be so numerous that joinder of all

b.

There appear to be questions of law or fact common to the

Settlement Class for purposes of determining whether this Settlement should be
approved;

28
2
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1
2

c.

through the proposed settlement;
d.

3
4

Plaintiffs’ claims appear to be typical of the claims being resolved

Plaintiffs appear to be capable of fairly and adequately protecting

the interests of the Settlement in connection with the proposed settlement;
e.

5

Common questions of law and fact appear to predominate over

6

questions affecting only individual persons in the Settlement Class. The Court

7

additionally finds, for the reasons set forth in Plaintiffs’ motions for preliminary

8

approval, that despite any differences among the laws of the various states, common

9

issues of law and fact predominate, making certification of a nationwide class

10

appropriate for settlement purposes. In particular, the various states require similar

11

elements of proof with respect to Plaintiffs’ consumer fraud and unjust enrichment

12

claims, and because the challenged in-store menus were consistent nationwide,

13

provided to all Settlement Class Members nationwide, any minor variations in the

14

elements of consumer fraud and unjust enrichment claims under the laws of the various

15

states are not material for settlement purposes, do not create a conflict for settlement

16

purposes, and do not outweigh a finding of predominance for settlement purposes

17

regarding the core factual and legal question presented in this action: whether

18

Defendant’s “non-GMO” representations nationwide would likely deceive a reasonable

19

consumer. Accordingly, the Settlement Class appears to be sufficiently cohesive to

20

warrant settlement by representation;
f.

21

Certification of the Settlement Class appears to be superior to other

22

available methods for the fair and efficient resolution of the claims of the Settlement

23

Class; and
g.

24

Certification of the Settlement Class appears to meet all applicable

25

requirements of law, including Federal Rule of Civil Procedure 23 and the Class Action

26

Fairness Act (“CAFA”), 28 U.S.C. § 1715, the U.S. Constitution, and the Northern

27

District of California’s Procedural Guidance for Class Action Settlements.

28

4.

Class Representatives. Plaintiffs are designated as class representatives for
3
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1
2

the Settlement Class.
5.

Class Counsel. The Court appoints Laurence D. King, Matthew George,

3

Mario M. Choi, Frederic S. Fox and Donald R. Hall of Kaplan Fox & Kilsheimer LLP,

4

and Hartley M. K. West and Matthew I. Menchel of Kobre & Kim LLP, as counsel for

5

the Settlement Class. The Court finds that counsel is competent and capable of

6

exercising all responsibilities as Class Counsel for the Settlement Class.

7

6.

Final Approval Hearing. A final approval hearing shall be held before the

8

Honorable Haywood S. Gilliam on ______________ (the “Final Approval Hearing” or

9

“Fairness Hearing”) as set forth in the notice to the Settlement Class (described in

10

Paragraph 6 below), to determine whether the Agreement is fair, reasonable and

11

adequate and should be approved. Papers in support of final approval of the

12

Agreement, the incentive award to Plaintiffs and Class Counsel’s application for an

13

award of attorneys’ fees, costs and expenses (the “Fee Application”) shall be filed with

14

the Court according to the schedule set forth in Paragraph 13 below. The Final

15

Approval Hearing may be postponed, adjourned, or continued by order of the Court

16

without further notice to the Settlement Class. After the Final Approval Hearing, the

17

Court may enter a settlement order and final judgment in accordance with the

18

Agreement that will adjudicate the rights of the Settlement Class Members with respect

19

to the Released Claims.

20

7.

Class Notice. The Court hereby appoints and authorizes _____________

21

to be the Class Action Settlement Administrator, and thereby to perform and execute

22

the notice responsibilities set forth in the Agreement. Class Notice shall be effectuated

23

within sixty (60) days following entry of this Order.

24

a.

Newspaper Publication Notice. The Class Action Settlement

25

Administrator shall provide for Newspaper Publication Notice. Newspaper Publication

26

Notice shall be in the East Bay Times once per week for four (4) consecutive weeks,

27

and a one-time publication in People Magazine. The Newspaper Publication Notice

28

shall be substantially in the form attached as “Exhibit A” to the Agreement.
4
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1

b.

Website Notice. The Class Action Settlement Administrator will

2

establish and maintain the Settlement Website. The Settlement Website will be

3

dedicated to the Settlement. On the Settlement Website will be posted the Long Form

4

Notice, the Claim Form, a copy of this Agreement, the Preliminary Approval Order, and

5

any other materials the Parties agree to include. The Settlement Website shall also

6

provide for online submission of Claim Forms, and instructions on how to access the

7

case docket via PACER or in person at any of the court’s locations. The Settlement

8

Website shall also state the date of the Final Approval Hearing, that the date may

9

change without further notice, and that Settlement Class Members should be advised to

10

check the Settlement Website or the Court’s PACER site to confirm that the date has

11

not been changed. These documents and information shall be available on the

12

Settlement Website no later than the Notice Deadline and remain at least until Final

13

Approval. The Settlement Website shall not include any advertising, and shall not bear

14

or include Chipotle’s logo or trademarks. The Long Form Notice shall be substantially

15

the form attached to the Agreement as “Exhibit B.”

16

c.

Internet Media Publication Notice. The Class Action Settlement

17

Administrator shall implement an internet media effort of digital media advertising to

18

be distributed over desktop and mobile devices, including tablets and smartphones, over

19

a period of 60 days, targeting likely Class Members nationwide.

20

d.

Toll-Free Number. The Class Action Settlement Administrator shall

21

establish and host a case specific toll-free number to allow Class Members to learn

22

more and to request further information about the Action.

23
24
25

e.

CAFA Notice. Defendant shall be responsible for timely

compliance with all CAFA notice requirements.
8.

Findings Concerning Class Notice. The Court finds that the foregoing

26

program of Class Notice and the manner of its dissemination is the best practicable

27

notice under the circumstances and is reasonably calculated to apprise the Settlement

28

Class of the pendency of this Action and their right to object to or exclude themselves
5
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1

from the Settlement Class. The Court further finds that the Class Notice program is

2

reasonable, that it constitutes due, adequate and sufficient notice to all persons entitled

3

to receive notice and that it meets the requirements of due process and Federal Rule of

4

Civil Procedure 23. The Court hereby approves that Notices in substantially the same

5

forms as those attached as Exhibits to the Agreement.

6
7
8
9

9.

Administration. The Claim Form and the Claims Process described in the

Agreement are hereby approved.
10.

Exclusion from the Settlement Class.
a.

Persons in the Settlement Class will possess the right to opt out by

10

sending a written request to the Class Action Settlement Administrator by the

11

Objection/Exclusion Deadline. All Settlement Class Members who do not opt out in

12

accordance with the terms set forth herein will be bound by all determinations and

13

judgments in the Action.

14

b.

Exclusion requests must: (i) be personally signed by the Settlement

15

Class Member and not the Settlement Class Member’s attorney or anyone acting on the

16

Settlement Class Member’s behalf; (ii) include the full name, address and phone

17

number of the person(s) requesting exclusion; and (iii) include the following statement:

18

“I/we request to be excluded from the class settlement in Martin Schneider et al. v.

19

Chipotle Mexican Grill Inc., Case No. 4:16-cv-02200-HSG (N.D. Cal.).” No request

20

for exclusion will be valid unless all of the information described above is included. No

21

Settlement Class Member, or any person acting on behalf of or in concert or

22

participation with that Settlement Class Member, may exclude any other Settlement

23

Class Member from the Settlement Class.

24

c.

The date of the postmark on the mailing envelope shall be the

25

exclusive means used to determine whether a Settlement Class Member’s opt-

26

out/exclusion request has been timely submitted. In the event that the postmark is

27

illegible, the opt-out/exclusion request shall be deemed untimely unless it is received by

28

the Class Action Settlement Administrator within two (2) calendar days of the
6
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1

Objection/Exclusion Deadline.
d.

2

The Class Action Settlement Administrator will retain a copy of all

3

requests for exclusion. Not later than 14 days before the Final Approval Hearing, the

4

Class Action Settlement Administrator shall file with the Court a declaration that lists

5

all of the opt-outs received.

6
7

11.

Objections And Appearances.
a.

Any person in the Settlement Class who has not timely submitted a

8

valid request for exclusion from the Settlement Class, and thus is a Settlement Class

9

Member, may appear at the Final Approval Hearing to argue that the proposed

10

Settlement should not be approved and/or to oppose the application of Class Counsel

11

for an award of attorneys’ fees and the incentive awards to the Plaintiffs.

12

b.

All written objections and supporting papers shall (a) clearly identify

13

the case name and number (Martin Schneider et al. v. Chipotle Mexican Grill Inc., Case

14

No. 4:16-cv-02200-HSG (N.D. Cal.)), (b) be submitted to the Court either by mailing

15

them to the Class Action Clerk, United States District Court for the Northern District of

16

California, Oakland Courthouse, 1301 Clay Street, Courtroom 2 - 4th Floor, Oakland,

17

CA 94612, or by filing them in person at any location of the United States District

18

Court for the Northern District of California, and (c) be filed or postmarked on or

19

before the Objection/Exclusion Deadline. Any objections that are not timely mailed or

20

filed shall be forever barred. Written objections shall also contain: (1) the full name,

21

address and telephone number of the Settlement Class Member; (2) a written statement

22

of all grounds for the objection accompanied by any legal support for the objection (if

23

any); (3) copies of any papers, briefs or other documents upon which the objection is

24

based (if any); (4) a list of all persons who will be called to testify in support of the

25

objection (if any); (5) a statement of whether the Settlement Class Member intends to

26

appear at the Final Approval Hearing; (6) proof of membership in the Class (if any); (7)

27

a list of all objections filed by the objector and his or her counsel to class action

28

settlements in the last ten years (if any); and (8) the signature of the Settlement Class
7
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1

Member and her or his counsel (if any).
c.

2

In order to be heard at the Final Approval Hearing, the person also

3

must file a Notice of Intention to Appear with the Court not later than the

4

Objection/Exclusion Deadline.
d.

5

The date of the postmark on the mailing envelope or a legal proof of

6

service accompanied by a file-stamped copy of the submission shall be the exclusive

7

means used to determine whether an objection and/or notice of intention to appear has

8

been timely filed or served. In the event that the postmark is illegible, the objection

9

and/or notice to appear shall be deemed untimely unless it is received by the Court

10

within two (2) calendar days of the Objection/Exclusion Deadline.
12.

11

Effect of Failure to Approve the Agreement. In the event the Agreement is

12

not approved by the Court, or the Agreement is voluntarily or involuntarily terminated

13

for any reason, or the Parties fail to obtain a Final Judgment as contemplated in the

14

Agreement for any reason, then the following shall apply:

15

a.

All orders and findings entered in connection with the Agreement

16

shall become null and void and have no further force and effect, shall not be used or

17

referred to for any purposes whatsoever, and shall not be admissible or discoverable in

18

any other proceeding;
b.

19

The conditional certification of the Settlement Class pursuant to this

20

Order shall be vacated automatically and void; no doctrine of waiver, estoppel or

21

preclusion shall be asserted in any litigated certification proceedings in the Action; and

22

the Agreement and its existence shall be inadmissible to establish any fact relevant to

23

class certification or any alleged liability of Defendant for the matters alleged in the

24

Action or for any other purpose; and
c.

25

Nothing contained in this Order is, or may be construed as, any

26

admission or concession by or against Defendant or Plaintiffs on any point of fact or

27

law.

28

13.

Stay/Bar Of Other Proceedings. All proceedings in this Action are stayed
8
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1

until further order of the Court, except as may be necessary to implement the terms of

2

the Settlement. Pending final determination of whether the Settlement should be

3

approved, Plaintiffs, all persons in the Settlement Class and persons purporting to act on

4

their behalf are enjoined from commencing or prosecuting (either directly,

5

representatively or in any other capacity) against any of the Discharged Parties any

6

action, arbitration or proceeding in any court, arbitration forum or tribunal asserting any

7

of the Released Claims.

8
9
10

14.

Deadlines Regarding Final Approval And Fee Application. The deadline

to submit papers in support of Final Approval of the Agreement and the Fee
Application, in addition to other pertinent deadlines discussed herein, are as follows:

11
12

Item

Deadline

Notice Deadline/Notice Date

_______________ (i.e, 60 days after

13

Preliminary Approval)

14

Plaintiffs’ Motion for Attorneys’ Fees

_______________ (i.e., 35 days before

15

and Incentive Awards

the Objection/Exclusion Deadline), and

16

noticed for the same date as Final

17

Approval Hearing

18

Objection/Exclusion Deadline and

_______________ (i.e., 120 days after

19

Deadline to File Claims

Preliminary Approval)

20

Motion for Final Approval

_______________ (i.e., 60 days prior to

21

date of Final Approval Hearing)

22

Responses to Motion for Attorneys’ Fees

_______________ (i.e., 25 days prior to

23

and Inventive Awards and Motion for

date of Final Approval Hearing)

24

Final Approval

25

Responses to Objections/Motions

_______________ (i.e., 14 days prior to

26

Final Approval Hearing)

27
28
9
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1

Final Approval Hearing

_______________ (i.e., 180 days after

2

Preliminary Approval, or such other date

3

set by the Court)

4
5

IT IS SO ORDERED.

6

DATED:

7

_______________________________
HON. HAYWOOD S. GILLIAM, JR.
United States District Judge

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
10
[PROPOSED] ORDER PRELIMINARILY APPROVING CLASS ACTION SETTLEMENT
4:16-CV-02200-HSG

Case 4:16-cv-02200-HSG Document 205-7 Filed 09/11/19 Page 1 of 10

EXHIBIT E

Case 4:16-cv-02200-HSG Document 205-7 Filed 09/11/19 Page 2 of 10

1
2
3
4
5
6
7
8
9
10
11

UNITED STATES DISTRICT COURT

12

NORTHERN DISTRICT OF CALIFORNIA

13
14
15
16

MARTIN SCHNEIDER, SARAH
DEIGERT, THERESA GAMAGE, and
NADIA PARIKKA, individually and on
behalf of all others similarly situated,

19
20
21

[PROPOSED] FINAL APPROVAL
ORDER AND ORDER OF
DISMISSAL

Plaintiffs,

17
18

Case No.: 4:16-CV-02200-HSG

v.
CHIPOTLE MEXICAN GRILL, INC., a
Delaware corporation,
Defendant.

22
23
24
25
26
27
28
WEST\287113594.3
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1
2

[PROPOSED] ORDER
The Court having held a Final Approval Hearing on _________________, notice

3

of the Final Approval Hearing having been duly given in accordance with this Court’s

4

Order (1) Certifying Provisional Settlement Class, (2) Preliminarily Approving Class

5

Action Settlement, and (3) Providing for Notice to the Settlement Class (“Preliminary

6

Approval Order”), and having considered all matters submitted to it at the Final

7

Approval Hearing and otherwise, and finding no just reason for delay in entry of this

8

Final Approval Order and Order of Dismissal, and good cause appearing therefore,

9
10

It is hereby ORDERED, ADJUDGED, AND DECREED as follows:
1.

The Settlement Agreement dated ___________________, including

11

exhibits (the “Agreement”), and the definition of the words and terms contained therein,

12

are incorporated by reference in this Order.

13

2.

The Court has jurisdiction over the subject matter of the Action and over

14

the Parties, including all members of the following Settlement Class certified for

15

settlement purposes only in this Court’s Preliminary Approval Order:

16
17
18

All persons in the United States who purchased Chipotle’s Food Products in its
restaurants during the Class Period.

19
20
21
22
23
24
25
26
27
28

Excluded from the Settlement Class are all persons who validly opt out of the
Settlement in a timely manner; governmental entities; counsel of record (and their
respective law firms) for the Parties; Defendant and any of its parents, affiliates,
subsidiaries, independent service providers and all of its respective employees, officers,
and directors; the presiding judge in the Action or judicial officer presiding over the
matter, and all of their immediate families and judicial staff; and any natural person or
entity that entered into a release with Defendant prior to the Effective Date concerning
the Food Products.
3.

The Class Action Settlement Administrator determined that ___ persons
1
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1

timely and validly opted out of the Settlement and, thus, are excluded from the

2

Settlement Class. The list of such persons timely and validly opting out of the

3

Settlement is attached to the Declaration of ___________________ in support of

4

Plaintiffs’ Motion for Final Approval as “Exhibit __.” (Dkt. No. ___.) All Settlement

5

Class Members not identified in Exhibit 1 shall be bound by this Order.

6
7
8
9

4.

The Court hereby finds that the Agreement is the product of arm’s length

settlement negotiations among Plaintiffs, Class Counsel, and Defendant.
5.

This Court now gives final approval to the Agreement, and finds that the

Agreement is fair, reasonable, adequate, and in the best interests of the Settlement

10

Class. The settlement consideration provided under the Agreement constitutes fair value

11

given in exchange for the release of the Released Claims against the Discharged Parties.

12

The Court finds that the consideration to be paid to Settlement Class Members is

13

reasonable, and in the best interests of the Settlement Class Members, considering the

14

total value of their claims compared to (i) the disputed factual and legal circumstances

15

of the Action, (ii) affirmative defenses asserted in the Action, and (iii) the potential

16

risks and likelihood of success of pursuing litigation on the merits. The complex legal

17

and factual posture of this case, the amount of discovery completed, and the fact that the

18

Settlement is the result of arm’s-length negotiations between the Parties all support this

19

finding. The Court finds that these facts, in addition to the Court’s observations

20

throughout the litigation, demonstrate that there was no collusion present in the

21

reaching of the Agreement, implicit or otherwise.

22

6.

The Court has considered the factors relevant to class action settlement

23

approval, including: (1) the strength of the plaintiffs’ case; (2) the risk, expense,

24

complexity, and likely duration of further litigation; (3) the risk of maintaining class

25

action status throughout the trial; (4) the amount offered in settlement; (5) the extent of

26

discovery completed and the stage of the proceedings; (6) the experience and views of

27

counsel; (7) the presence of a governmental participant; and (8) the reaction of the class

28

members to the proposed settlement. In re Online DVD-Rental Antitrust Litig., 779
2
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1
2

F.3d 934, 944 (9th Cir. 2015).
7.

The Court finds that the requirements of Rule 23(b)(3) of the Federal Rules

3

of Civil Procedure have been satisfied for certification of the Settlement Class for

4

settlement purposes only because: Settlement Class Members are so numerous that

5

joinder of all members is impracticable; there are questions of law and fact common to

6

the Settlement Class; the claims and defenses of the Class Representatives are typical of

7

the claims and defenses of the Settlement Class they represent; the Class

8

Representatives have fairly and adequately protected the interests of the Settlement

9

Class with regard to the claims of the Settlement Class they represent; common

10

questions of law and fact predominate over questions affecting only individual

11

Settlement Class Members, rendering the Settlement Class sufficiently cohesive to

12

warrant a class settlement; and the certification of the Settlement Class is superior to

13

individual litigation and/or settlement as a method for the fair and efficient resolution of

14

this matter. The Court additionally finds, for the reasons set forth in Plaintiffs’ motions

15

for preliminary and final approval, that despite any differences among the laws of the

16

various states, common issues of law and fact predominate, making certification of a

17

nationwide class appropriate for settlement purposes. In particular, the various states

18

require similar elements of proof with respect to Plaintiffs’ consumer fraud and unjust

19

enrichment claims, and because the challenged in-store menus were consistent

20

nationwide, provided to all Settlement Class Members nationwide, any minor variations

21

in the elements of consumer fraud and unjust enrichment claims under the laws of the

22

various states are not material for settlement purposes, do not create a conflict for

23

settlement purposes, and do not outweigh a finding of predominance for settlement

24

purposes regarding the core factual and legal question presented in this action: whether

25

Defendant’s “non-GMO” representations nationwide would likely deceive a reasonable

26

consumer.

27
28

8.

The Court hereby finds and concludes that Class Notice was disseminated

to members of the Settlement Class in accordance with the terms set forth in Section IV
3
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1
2

of the Agreement and was in compliance with this Court’s Preliminary Approval Order.
9.

The Court further finds and concludes that the Class Notice and Claims

3

submission procedures set forth in Sections III through V of the Settlement Agreement

4

fully satisfy Rule 23 of the Federal Rules of Civil Procedure and the requirements of

5

due process, were the best notice practicable under the circumstances, provided

6

individual notice to all members of the Settlement Class who could be identified

7

through reasonable effort and support the Court’s exercise of jurisdiction over the

8

Settlement Class as contemplated in the Settlement and this Order.

9

10.

The Court finds that Defendant properly and timely notified the

10

appropriate government officials of the Settlement Agreement, pursuant to the Class

11

Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. § 1715.

12
13
14

11.

Accordingly, the Agreement is hereby finally approved in all respects, and

the Court certifies the above-referenced Settlement Class.
12.

The Parties are hereby directed to further implement the Agreement

15

according to its terms and provisions, but may agree to reasonable extensions of time to

16

carry out any provisions of the Agreement without further order from the Court. The

17

Agreement is hereby incorporated into this Final Approval Order and Order of

18

Dismissal in full and shall have the full force of an Order of this Court.

19
20
21

13.

The Court reserves jurisdiction over all matters arising out of the

Agreement.
14.

Plaintiffs and each of the Settlement Class Members fully release and

22

discharge Defendant and all its present and former parent companies, subsidiaries,

23

shareholders, officers, directors, employees, agents, servants, registered representatives,

24

attorneys, insurers, affiliates, successors, personal representatives, heirs and assigns,

25

retailers, suppliers, distributors, endorsers, consultants, and any and all other entities or

26

persons upstream and downstream in the production/distribution channels (together, the

27

“Discharged Parties”) from all claims, demands, actions, and causes of action of any

28

kind or nature whatsoever, whether at law or equity, known or unknown, direct,
4
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1

indirect, or consequential, liquidated or unliquidated, foreseen or unforeseen, developed

2

or undeveloped, arising under common law, regulatory law, statutory law, or otherwise,

3

whether based on federal, state or local law, statute, ordinance, regulation, code,

4

contract, common law, or any other source, or any claim that Plaintiffs or Settlement

5

Class Members ever had, now have, may have, or hereafter can, shall or may ever have

6

against the Discharged Parties in any other court, tribunal, arbitration panel,

7

commission, agency, or before any governmental and/or administrative body, or any

8

other adjudicatory body, on the basis of, connected with, arising from, or in any way

9

whatsoever relating to the purchase of the Food Products marketed as non-GMO during

10

the Class Period and the claims alleged in the operative complaint in the Action, and,

11

more particularly, but without in any way limiting the generality of the foregoing,

12

arising from, directly or indirectly, or in any way whatsoever pertaining or relating to

13

the claims alleged in the complaint in the Action, including, but not limited to,

14

communications, disclosures, nondisclosures, representations, statements, claims,

15

omissions, messaging, design, testing, marketing, labeling, advertising, promotion,

16

packaging, displays, brochures, studies, manufacture, distribution, operation,

17

performance, functionality, notification, providing, offering, dissemination,

18

replacement, sale and/or resale by the Discharged Parties of the Food Products, any

19

claims for rescission, restitution or unjust enrichment for all damages of any kind,

20

violations of any state’s deceptive, unlawful and/or unfair business and/or trade

21

practices, false, misleading or fraudulent advertising, consumer fraud and/or consumer

22

protection statutes, any violation of the Uniform Commercial Code, any breaches of

23

express, implied and/or any other warranties, any similar federal, state or local statutes,

24

codes, damages, costs, expenses, extracontractual damages, compensatory damages,

25

exemplary damages, special damages, penalties, punitive damages and/or damage

26

multipliers, disgorgement, declaratory relief, expenses, interest, and/or attorneys’ fees

27

and costs against the Discharged Parties pertaining to or relating to the claims alleged in

28

the operative complaint in the Action, notwithstanding that Plaintiffs and the Settlement
5
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1

Class acknowledge that they may hereafter discover facts in addition to or different

2

from those that they now know or believe to be true concerning the subject matter of the

3

Action and/or the Released Claims herein.

4

15.

In addition, any rights of the Plaintiffs and each and every one of the

5

Settlement Class Members to the protections afforded under Section 1542 of the

6

California Civil Code and/or any other similar, comparable or equivalent laws, are

7

terminated.

8
9

16.

Each and every Settlement Class Member, and any person actually or

purportedly acting on behalf of any Settlement Class Member(s), is hereby permanently

10

barred and enjoined from commencing, instituting, continuing, pursuing, maintaining,

11

prosecuting or enforcing any Released Claims (including, without limitation, in any

12

individual, class or putative class, representative or other action or proceeding), directly

13

or indirectly, in any judicial, administrative, arbitral, or other forum, against the

14

Discharged Parties. This permanent bar and injunction is necessary to protect and

15

effectuate the Agreement, this Final Approval Order and Order of Dismissal, and this

16

Court’s authority to effectuate the Agreement, and is ordered in aid of this Court’s

17

jurisdiction and to protect its judgments.

18

17.

The Agreement (including, without limitation, its exhibits), and any and all

19

negotiations, documents and discussions associated with it, shall not be deemed or

20

construed to be an admission or evidence of any violation of any statute, law, rule,

21

regulation or principle of common law or equity, of any liability or wrongdoing, by

22

Defendant, or of the truth of any of the claims asserted by Plaintiffs in the Action, and

23

evidence relating to the Agreement shall not be discoverable or used, directly or

24

indirectly, in any way, whether in the Action or in any other action or proceeding,

25

except for purposes of enforcing the terms and conditions of the Agreement, the

26

Preliminary Approval Order and/or this Order.

27
28

18.

If for any reason the Agreement terminates or Final Approval does not

occur, then certification of the Settlement Class shall be deemed vacated. In such an
6
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1

event, the certification of the Settlement Class for settlement purposes shall not be

2

considered as a factor in connection with any subsequent class certification issues, and

3

the Parties shall return to the status quo ante in the Action, without prejudice to the right

4

of any of the Parties to assert any right or position that could have been asserted if the

5

Settlement had never been reached or proposed to the Court.

6

19.

In the event that any provision of the Agreement or this Final Approval

7

Order and Order of Dismissal is asserted by Defendant as a defense in whole or in part

8

to any cause of action, or otherwise asserted (including, without limitation, as a basis

9

for a stay) in any other suit, action, or proceeding brought by a Settlement Class

10

Member or any person actually or purportedly acting on behalf of any Settlement Class

11

Member(s), that suit, action or other proceeding shall be immediately stayed and

12

enjoined until this Court or the court or tribunal in which the claim is pending has

13

determined any issues related to such defense or assertion. Solely for purposes of such

14

suit, action, or other proceeding, to the fullest extent they may effectively do so under

15

applicable law, the Parties irrevocably waive and agree not to assert, by way of motion,

16

as a defense or otherwise, any claim or objection that they are not subject to the

17

jurisdiction of the Court, or that the Court is, in any way, an improper venue or an

18

inconvenient forum. These provisions are necessary to protect the Agreement, this

19

Order and this Court’s authority to effectuate the Agreement, and are ordered in aid of

20

this Court’s jurisdiction and to protect its judgment.

21
22
23

20.

The Court approves Class Counsel’s application for $_____________ in

attorneys’ fees and costs.
21.

The Court approves a service award to the Class Representatives (Martin

24

Schneider, Sarah Deigert, Theresa Gamage, and Nadia Parikka) each in the amount of

25

$____________________.

26

22.

No later than 21 calendar days after the Claim Payments are distributed to

27

the Settlement Class Members who submitted timely and valid Claim Forms, Plaintiffs

28

shall file a Post-Distribution Accounting, which includes, to the extent possible, all
7
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1

information required under Northern District of California Procedural Guidance for

2

Class Action Settlements, and post the same on the Settlement Website. This Final

3

Order and Order of Dismissal, and any Final Judgment to be entered hereon, shall also

4

be posted on the Settlement Website.

5

23.

Without affecting the finality of this Final Approval Order and Order of

6

Dismissal, or any Final Judgment to be entered hereon, the Court shall retain

7

jurisdiction over all matters relating to administration, consummation, enforcement, and

8

interpretation of the Agreement.

9
10
11
12

24.

The Court overrules any and all objections to the Settlement submitted by

Settlement Class Members.
25.

This Court hereby dismisses the Action with prejudice, without costs to

any party, except as expressly provided for in the Agreement.

13
14

IT IS SO ORDERED.

15
16
17

DATED:

_______________________________
HON. HAYWOOD S. GILLIAM, JR.
United States District Judge

18
19
20
21
22
23
24
25
26
27
28
8
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18
19
20
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1

Plaintiffs Martin Schneider, Sarah Deigert, Theresa Gamage, and Nadia Parikka

2

(“Plaintiffs”), by and through their attorneys, individually and on behalf of all others similarly

3

situated, bring this Class Action Complaint (“Complaint”) against Defendant Chipotle Mexican

4

Grill, Inc., a Delaware corporation (“Chipotle” or “Defendant”), and make the following allegations

5

based upon knowledge as to themselves and their own acts, and upon information and belief as to all

6

other matters, as follows:

7
8
9
10

INTRODUCTION
1.

On April 27, 2015, Chipotle began its highly successful “G-M-Over It” publicity blitz,

misrepresenting to consumers that it was giving “a farewell to GMOs” to become the first fast food
chain in the United States with a GMO free menu that uses “only non-GMO ingredients.”

11
12
13
14
15
16
17
18
19
20
21
22

2.

But Chipotle’s “non-GMO” advertising and labeling is misleading and deceptive to

23

consumers, who reasonably understand today that such claims would mean that Chipotle’s menu is

24

100% free of GMOs and that Chipotle does not serve food sourced from animals that have been

25

raised on GMOs or genetically engineered feed. In fact, Chipotle (1) serves protein products such

26

as beef, chicken, and pork from poultry and livestock that have been raised on GMO feed; (2) serves

27

dairy products such as cheese and sour cream derived from cows raised on GMO feed; and (3) sells

28

beverages such as Coca-Cola and Sprite that are loaded with corn-syrup derived from GMO corn.
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1

Moreover, Chipotle does not disclose any of this information to consumers in its restaurants or on its

2

menus.

3

misleading and highly deceptive to reasonable consumers.

4

Accordingly, Chipotle’s GMO-free image and non-GMO advertising and labeling is

3.

Plaintiffs bring this class action alleging that Chipotle’s conduct, as described more

5

fully herein, violates California, Maryland, and New York consumer protection laws, and they assert

6

various common law tort claims. Plaintiffs seek damages, restitution and/or disgorgement of

7

Chipotle’s profits, and injunctive and declaratory relief on behalf of themselves and similarly situated

8

consumers.

9

PARTIES

10

4.

Plaintiff Martin Schneider is a resident of Valley Village, California.

11

5.

Plaintiff Sarah Deigert is a resident of San Francisco, California.

12

6.

Plaintiff Theresa Gamage is a resident of Rockville, Maryland.

13

7.

Plaintiff Nadia Parikka is a resident of Ardsley, New York.

14

8.

Defendant Chipotle Mexican Grill, Inc., is a Delaware corporation headquartered in

15

Newport Beach, California. Founded in 1993, Chipotle develops and operates fast-casual and fresh

16

Mexican food restaurants. As of December 31, 2016, Chipotle has 2,220 restaurants throughout the

17

United States, with approximately 384 restaurants in California, 82 restaurants in Maryland, and 127

18

in New York. 1 As of December 31, 2016, Chipotle had reported revenues of $3.9 billion. 2

19

JURISDICTION AND VENUE

20

9.

This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C.

21

§ 1332, as amended by the Class Action Fairness Act of 2005, because the matter in controversy

22

exceeds $5,000,000, exclusive of interest and costs, and is a class action in which some members of

23

the Class are citizens of different states than Chipotle. See 28 U.S.C. § 1332(d)(2)(A). This Court

24

has supplemental jurisdiction over the state law claims pursuant to 28 U.S.C. § 1367.

25
26
27
28

1

Chipotle Mexican Grill, Inc. Annual Report Pursuant to Section 13 or 15(d) of the Securities
Exchange Act of 1934 For the fiscal year ended December 31, 2016, on Form 10-K, filed Feb. 7,
2017.
2
Id.
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1

10.

This Court has personal jurisdiction over Chipotle because it is headquartered in

2

California, is authorized to do business and does conduct business in California, has specifically

3

marketed, advertised, and made substantial sales in California, and has sufficient minimum contacts

4

with this state and/or sufficiently avails itself of the markets of this state through its promotion, sales,

5

and marketing within this state to render the exercise of jurisdiction by this Court permissible.

6

11.

Venue in this Court is proper pursuant to 28 U.S.C. § 1391 because Chipotle does

7

substantial business in this District, has intentionally availed itself of the laws and markets within

8

this District through its promotion, marketing, distribution and sales activities in this District, and a

9

significant portion of the facts and circumstances giving rise to Plaintiffs’ Complaint occurred in or

10
11

emanated from this District.
12.

Pursuant to Civil Local Rule 3-2(c), an intra-district assignment to the San

12

Francisco/Oakland Division is appropriate because a substantial part of the events or omissions

13

which give rise to the claims asserted herein occurred in this Division, including that Plaintiff Deigert

14

patronized a Chipotle restaurant in San Francisco County.

15

FACTUAL ALLEGATIONS

16

A.

Chipotle Markets Its Mexican Fast Food As Healthy Lifestyle Brand

17

13.

Chipotle owns and operates a nationwide chain of casual Mexican fast-food

18

restaurants that has a fairly limited menu of tacos and burritos served on flour or corn tortillas, burrito

19

bowls (a burrito without the tortilla), and salads. See Exhibit 1. Chipotle’s menu items can be filled

20

with a selection of proteins such as chicken, steak, beef (“barbacoa”), pork (“carnitas”) or vegetables

21

and tofu (“sofritas”). Customers can then select from a cafeteria style selection of toppings or

22

condiments such as cheese, sour cream, salsa, guacamole, rice and beans. Chipotle also serves corn

23

tortilla chips as well as a selection of soft-drinks like Coca-Cola, Diet Coke, Pibb Ultra and Sprite.

24

Some Chipotle stores have alcoholic beverages such as beer and margaritas.

25

14.

Since 2009, Chipotle has marketed itself as serving “Food With Integrity,” and sets

26

itself apart from other fast-food chain competitors by claiming to serve locally-sourced produce,

27

antibiotic and hormone free livestock raised in humane conditions, and produce farmed using

28

environmentally-friendly techniques. Chipotle claims that it is “all about simple, fresh food without
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1

artificial flavors or fillers,” that it serves “more local produce than any restaurant company in the

2

U.S.,” that it is “serious about pasture-raised animals that have room to be animals,” and that there

3

is “no place for nontherapeutic antibiotics and synthetic hormones on the farms that produce”

4

Chipotle’s ingredients. Chipotle claims that “[w]ith every burrito we roll or bowl we fill, we’re

5

working to cultivate a better world.”

6

15.

In addition to print, outdoor, transit and radio ads, Chipotle engages in special

7

promotions to demonstrate its “Food With Integrity” mission. Chipotle’s video and music programs,

8

events and festivals such as its “Cultivate Festival,” and digital, mobile, and social media campaigns

9

(such as its three-minute “The Scarecrow” and two-minute “Back to the Start” Youtube.com

10

campaigns) have permitted Chipotle to differentiate itself from other fast-food companies as its fast

11

food industry leader in being health and environmentally conscious. In 2014 alone, Chipotle spent

12

over $57 million in advertising and marketing costs in the United States to promote its Food With

13

Integrity brand.

14

16.

Chipotle has carefully tailored its public image by marketing to healthy-lifestyle and

15

environmentally conscious consumers that it knows are willing to pay premium prices for its food

16

products. In addition to capitalizing on market trends that fetch high sales and premium prices for

17

local produce and ethically raised animals, in 2013 Chipotle turned its attention to the growing

18

business trend of “non-GMO” and “GMO free” marketing and labeling.

19

B.

Consumers’ Understanding of Non-GMO and GMO Free Claims

20

17.

While the abbreviated term “GMO” may generally refer to genetically modified

21

organisms, when used in food marketing and labeling, terms like “non-GMO” and “GMO free”

22

(which are reasonably understood by consumers to be synonymous) have a broader meaning to

23

consumers in that they convey food products do not contain and are not sourced or derived from

24

genetically engineered foods and methods, such as genetically engineered corn that ends up in corn

25

syrup and beef from a cow that was raised on a diet of genetically engineered or modified food.

26

Consumers have this understanding because of educational efforts by “non-GMO” consumer

27

information sources and certification agencies as well as government authorities. The successful

28
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1

results of their efforts to develop a consumer understanding of “non-GMO” and related terms in this

2

manner are demonstrated by market research surveys as discussed below.

3

18.

For example, consumers have been educated by the Non-GMO Project

4

(www.nongmoproject.org), which is North America’s “only third party verification and labeling for

5

non-GMO food and products.” It was formed in the early 2000s after GMO use grew with the goal

6

of “creating a standardized meaning of non-GMO for the North American food industry.” Because

7

of the Non-GMO Project’s work with companies and food producers, through its Independent

8

Verification Program, its Non-GMO Project Verified seal is now found on over 34,700 plant and

9

animal food products and with 2,200 participating brands. Further, it makes significant educational

10

outreach efforts through its Non-GMO Project and LivingNonGMO.org websites that get over 200

11

million visits a year. Consumers thus readily and understandably associate “non-GMO” marketing

12

and similar terms with definitions set by the Non-GMO Project.

13

19.

Accordingly, consumers understand that any product or ingredient that is

14

contaminated by or with GMOs is not “non-GMO.” And, the Non-GMO Project specifically extends

15

its definition of “Non-GMO or No-GM” to any “plant, animal, or other organism whose genetic

16

structure has not been altered by gene splicing” and to “a process or product that does not employ

17

GM processes or inputs.” 3 Per the consumers’ leading industry source, the Non-GMO Project states

18

that “animal feed commonly contains High-Risk Inputs” in the form of genetically modified or

19

engineered feed. As a result, animal food products (such as meat, poultry, and dairy) are included

20

on the Non-GMO Project’s list of High-Risk ingredients. In order for animal products to be properly

21

labeled as “non-GMO” the products must meet a number of stringent requirements, including that

22

the animals and poultry be fed seed that is less than 5% GMO for various periods of the animal’s life

23

(including the entire life for meat animals other than poultry). Other GMO awareness campaigns

24

similarly advise consumers that in order to avoid GMOs they should avoid “meat, eggs, and dairy

25

products that have eaten GMO feed” furthering the consumer understanding that “non-GMO” and

26
27

3

See http://www.nongmoproject.org/wp-content/uploads/Non-GMO-Project-Standard.pdf, page 24
(last accessed Mar. 11, 2016).

28
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1

related marketing, labeling and advertising claims indicate to consumers that the animal products

2

were not raised on genetically modified feed. 4

3

20.

The federal government has also taken steps to adopt standards that assist companies

4

and consumers with understanding that “non-GMO” labeling means animal products are not raised

5

on GMO derived feed. For example, in mid-2013, the Food Safety and Inspection Service, the

6

division of the U.S. Department of Agriculture charged with regulating the safety and proper labeling

7

of meat, poultry, and egg products, approved the Non-GMO Project Verified label claim for meat

8

and liquid egg products. 5 The government’s efforts are intended to inform consumers that the animal

9

was not raised on a diet that consists of genetically engineered ingredients, like corn, soy and

10

alfalfa. Accordingly, consumers understandably associate advertising or labeling with the terms

11

“non-GMO” or “GMO free” with products whose ingredients have not been tainted by GMOs or

12

sourced from animals fed with GMOs.

13

21.

More recently, in November 2015, the FDA issued guidelines on the labeling of foods

14

derived from genetically engineered plants and grouped the terms “GMO free,” GE free,” “does not

15

contain GMOs,” “non-GMO” and similar claims” (original emphasis) together. 6 The FDA warned

16

that the term “free” that is associated with these similar claims “conveys zero or total absence” of

17

ingredients derived through biotechnology and that these type of claims are “problematic” due to the

18

challenges of substantiating such claims. The FDA emphasized that its purpose in issuing its recent

19

guidelines was so that companies’ labeling on food derived from genetically engineered plants “be

20

truthful and not misleading” to consumers. Moreover, the FDA took care to appropriately group

21

these commonly used “non-GMO” related labeling terms in the same fashion consumers do,

22

demonstrating that “non-GMO,” “does not contain GMOs,” and “GMO free” have an identical and

23
24
25
26
27
28

4

See https://gmo-awareness.com/avoid-list/overview/ (last accessed Mar. 11, 2016);
http://nongmoorganicrestaurants.com/gmo-ingredients (last accessed Mar. 11, 2016).
5
See http://www.foodliabilitylaw.com/2013/07/articles/legislation-and-regulation/foodlabeling/usda-approves-non-gmo-label-claim-for-meat-and-egg-products/ (last accessed Mar. 4,
2016).
6
See
http://www.fda.gov/food/guidanceregulation/guidancedocumentsregulatoryinformation/ucm05909
8.htm#references (last accessed Mar. 11, 2016).
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1

synonymous meaning to consumers. The FDA also points out that the while the “O” in the acronym

2

GMO generally refers to the word “organism” because an entire organism is generally not contained

3

in a food (microorganisms in the dairy product yogurt being a cited exception), GMO is generally

4

“read as meaning that the food was not derived from a genetically modified organism, such as a plant

5

that has been genetically engineered” (original emphasis).

6

22.

Market research also supports the fact that consumers understand and expect that

7

advertisements and labeling of “non-GMO,” “GMO free,” or related claims have similar meanings

8

and would not apply to foods sourced from animals fed with a GMO or genetically engineered diet.

9

For example, a poll of Ohio voters by Public Policy Polling in December 2015 indicated that 76% of

10

consumers would “[e]xpect that a dairy product labeled as “non-GMO” was made using milk from

11

cows that had not been fed any genetically modified feed.” 7 Only 11% of respondents would not

12

expect such a product to come from cows fed only with non-GMO feed.

13

23.

Recently, a consumer research survey firm conducted a market survey of 1,003

14

consumers nationwide on behalf of Plaintiffs that confirms reasonable consumers would also expect

15

and understand that a restaurant claiming its food did not contain GMOs would not serve food from

16

animals fed with GMOs:

17
18
19
20
21
22
23
24
25

QUESTION
If a restaurant states that it sells
food that does not contain
GMOs, would you expect the
restaurant to serve food from
animals that ate feed containing
GMOs?

YES
23%

NO
77%

If a restaurant states that it
serves food that does not
contain GMOs, and it does
serve food from animals that ate
feed containing GMOs, would
you say that the restaurant was
misleading the public?

78%

22%

26
27
28

7

See https://www.scribd.com/fullscreen/296829933?access_key=keyCZjpQ4qu9Q6VZ6AYOQvf&allow_share=false&escape=false&show_recommendations=false&v
iew_mode=scroll (last accessed Mar. 11, 2016).
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1

When respondents were limited to California consumers, the results were approximately the same.

2

24.

Accordingly, consumers reasonably understand food advertised or labeled as “non-

3

GMO,” “GMO free,” “does not contain GMOs,” or other similar claims only apply to food that

4

(1) does not contain GMOs and is not sourced from, or derived from any GMOs; and (2) does not

5

contain animal products such as meat, poultry, pork and dairy that have a diet of GMO feed, GMO

6

contaminated feed and/or genetically modified or engineered feed. Consumers also understand that

7

the term “food” applies broadly to food and drink, which is also how the FDA defines it. 21 U.S.C.

8

§ 321(f)(1).

9

C.

Consumers Have a Negative, Unhealthy Perception of GMOs

10

25.

Today, genetically modified crops are used in biological and medical research,

11

production of pharmaceutical drugs, experimental medicine, and agriculture.

12

engineered to, among other things, resist certain pests, diseases, or environmental conditions, reduce

13

spoilage, increase size and yield, taste and look better, and resist chemical treatments. In the United

14

States, as of 2015, 94% of the planted area of soybeans, 95% of cotton, and 92% of corn were

15

genetically modified varieties. 8

16

26.

Such crops are

Since 1996, farmers in animal agriculture (including poultry) have optimized GMOs

17

by feeding genetically modified grains (corn) and oilseeds (soybean) to their flocks and herds. 9

18

Because more than 80% of the corn and soybeans in the United States are raised from genetically

19

modified seeds, almost all corn and soybean used in conventional livestock and poultry feed is

20

genetically modified. In addition, other genetically modified crops such as cotton, canola, sugar

21

beets, and alfalfa are commonly used in animal feed. 10 Consequently, most meat and dairy products

22

are contaminated with GMOs due to the feed consumed by livestock and poultry and cannot be

23

8

24
25
26
27

Adoption of Genetically Engineered Crops in the U.S., United States Department of Agriculture
Economic Research Service (July 9, 2015), http://www.ers.usda.gov/data-products/adoption-ofgenetically-engineered-crops-in-the-us.aspx.
9
See Genetically Modified Organism (GMO) Use in the Chicken Industry, National Chicken
Council (July 5, 2013), http://www.nationalchickencouncil.org/genetically-modified-organismgmo-use-in-the-chicken-industry/.
10
See Ryan Beville, How Pervasive are GMOs in Animal Feed?, GMO Inside Blog (July 16,
2013), http://gmoinside.org/gmos-in-animal-feed/.

28
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1

labeled as “non-GMO” without deceiving consumers. Because the safety or health impact of food

2

and other goods derived from genetically modified crops has been and continues to be hotly

3

debated, 11 it is no surprise that according to a January 29, 2015 Pew Research Center survey, only

4

37% of the general public believes that “it is generally safe to eat genetically modified (GM)

5

foods.” 12

6

27.

While the potential environmental and health impact of GMOs has been the subject

7

of much scrutiny and debate within the food and science industries, Chipotle and other businesses

8

know customers attach an unhealthy, negative perception towards them. Chipotle itself has also

9

fostered consumers’ negative perception of GMOs and GMO derived foods by claiming that

10

“[e]evidence suggests that GMOs engineered to produce pesticides or withstand powerful chemical

11

herbicides damage beneficial insect populations and create herbicide resistant super-weeds.”

12

Chipotle also claims GMO crops are “fueling an escalating chemical arms race with weeds and

13

insects.” Accordingly, Chipotle advocates that consumers should not support the widespread use of

14

feeding chickens, pigs, and cows with GMO crops that are causing such alleged harm to the

15

environment. Chipotle’s claims (whether founded in fact or not) are specifically intended to

16

manipulate consumers into avoiding GMOs, including animal food products raised on GMO feed,

17

because of health and environmental concerns.

18

28.

As a result of GMO controversy and consumer concerns, companies have created a

19

$11 billion (and fast growing) market for non-GMO products and consumers are willing to pay the

20

higher costs associated with non-GMO products due to the negative perception of genetically

21
22
23
24
25
26
27

11

Compare, e.g., European Commission, A Decade of EU-funded GMO Research (2001-2010),
http://ec.europa.eu/research/biosociety/pdf/a_decade_of_eu-funded_gmo_research.pdf (last
accessed Mar. 11, 2016), with GMO Facts, Non GMO Project,
http://www.nongmoproject.org/learn-more/ (last accessed Mar. 11, 2016) (“Meanwhile, a growing
body of evidence connects GMOs with health problems, environmental damage and violation of
farmers’ and consumers’ rights.”).
12
Cary Funk and Lee Rainie, Public and Scientists’ Views on Science and Society, Pew Research
Center (Jan. 29, 2015),
http://www.pewinternet.org/files/2015/01/PI_ScienceandSociety_Report_012915.pdf.
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1

modified foods and because GMO-free ingredients are often more expensive. 13 And, there is no

2

dispute that GMO labeling is a material and important issue to consumers. In a November 2015 poll,

3

89% of likely voters in 2016 would support labeling of GMO foods. 14 And, 77% percent of those

4

“strongly favored” such a requirement. Polls consistently show that Americans want to know if the

5

food they are purchasing are non-GMO. 15

6

D.

Chipotle’s April 2015 ‘G-M-Over It’ Announcement and Non-GMO Claims

7

29.

In April 2015, Chipotle seized upon the anti-GMO zeitgeist and took the

8

unprecedented step among fast-food restaurants by launching a multi-media publicity and advertising

9

campaign touting that it was the “first national company” in the restaurant industry to serve a menu

10

devoid of GMOs and GMO derived foods. The announcement was a culmination of two years of

11

Chipotle’s declared attention and focus at supposedly ridding its restaurants of GMOs. Chipotle

12

titled its press release “Chipotle Becomes the First National Restaurant Company to Use Only Non-

13

GMO Ingredients.” Chipotle led its press release with the proclamation that it “achieved its goal of

14

moving to only non-GMO ingredients to make all of the food in its U.S. restaurants.” Among other

15

things, Chipotle claimed its suppliers specially planted “non-GMO corn varieties” to meet its

16

demands and that GMO ingredients in its products had been replaced with “non-GMO alternatives.”

17

Chipotle declared to the American public that it was “G-M-Over It.”

18

30.

As intended, Chipotle’s announcement garnered widespread coverage in national and

19

local media throughout the United States, which was unsurprising given consumer interest in GMOs

20

and Chipotle’s rapid growth and popularity. Chipotle’s announcement was covered by the national

21

news media, both in print and on television. Notably, many of the articles and reports contained

22

headlines or phrasing confirming the synonymous nature of the terms “non-GMO” and “GMO free”:

23
24
25
26
27
28

13

Mary Beth Schweigert, GMO Free Comes at a Price, Gluten-Free Living (Nov. 25, 2014),
http://www.glutenfreeliving.com/gluten-free-lifestyle/non-gmo/gmo-free-comes-at-price/;
14
See The Mellman Group, Inc., “Voters Want GMO Food Labels Printed On Packaging,”
http://4bgr3aepis44c9bxt1ulxsyq.wpengine.netdna-cdn.com/wpcontent/uploads/2015/12/15memn20-JLI-d6.pdf (last accessed Mar.11, 2016).
15
See The Mellman Group, Inc., “Voters Want GMO Food Labels Printed On Packaging,”
http://4bgr3aepis44c9bxt1ulxsyq.wpengine.netdna-cdn.com/wpcontent/uploads/2015/12/15memn20-JLI-d6.pdf (last accessed Mar. 11, 2016).
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1

 “Chipotle Goes GMO Free”

2

 “Chipotle Says its Finished the Process of Going GMO Free”

3

 “Chipotle Declares Its Menu Items GMO Free”

4

This amount of media coverage would likely have reached millions, if not tens of millions, of

5

consumers throughout the United States.

6

31.

Since its announcement, Chipotle has engaged in a multi-media mass marketing and

7

advertising campaign to inform consumers that it was going “non-GMO” through methods including

8

billboards, social media, store fronts, and in-store signage.

9

32.

On Twitter, Chipotle announced to its 684,000 followers on Twitter that: “We’re now

10

making all of the food at our US restaurants with only non-GMO ingredients[].” 16 In another tweet,

11

Chipotle noted that it was “literally dropping” the letters G, M, and O from their menu, including

12

taking out the “O” in “Chicken Burrito,” thus representing that its chicken burrito is non-GMO and

13

GMO free:

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

16

See @ChipotleTweets, Chipotle,
https://twitter.com/ChipotleTweets/status/592793417652039680 (last accessed Aug. 10, 2015).
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1

33.

In Chipotle’s “A Farewell to GMOs” billboard advertisement of a corn hard-shell taco

2

laced with cheese, it represented that it replaced all of its ingredients “with non-GMO ingredients”

3

and that “all” of Chipotle’s “food is non-GMO”:

4
5
6
7
8
9
10
11
12
13
14
15

34.

In another advertisement, Chipotle represented that its food is “made with no-GMO

ingredients”:

16
17
18
19
20
21
22
23
24
35.

On store fronts, Chipotle advertised “A Farewell to GMOs,” noting that “[w]hen it

25
comes to our food, genetically modified ingredients don’t make the cut”:
26
27
28
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1
2
3
4
5
6
7
8
9
10
11
12

36.

Indeed, inside Chipotle restaurants consumers are presented with a large, colorful

13

billboard mounted behind the store cashiers, which states among things: “ONLY NON-GMO

14

INGREDIENTS.” The in-store sign contains, directly above Chipotle’s representation, pictures of

15

the “Ingredients,” including lettuce, lemons, limes, onions, tomatoes alongside raw pieces of beef

16

and cheese.

17

INGREDIENTS” are meant to be, and are, interpreted by consumers as a claim that all the ingredients

18

pictured on the in-store board and in the restaurant are non-GMO or GMO free. Moreover, when

19

read in conjunction with the other statements on the billboard and its placement next to the menu,

20

Chipotle is representing to consumers that all of its ingredients, including its meat “raised without

21

antibiotics or added hormones” and its “pasture-raised dairy” products, are non-GMO or GMO free:

22

///

23

///

24

///

The photographs of cheese and meat placed just above “ONLY NON-GMO

25
26
27
28
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

37.

Chipotle’s strategic announcement that it would only prepare food with ingredients

17

that are free of GMOs was intended to further its “Food With Integrity” and healthy lifestyle image,

18

while differentiating it from its fast food competitors or other Mexican restaurants. Its move to

19

becoming “non-GMO” was a strategic marketing campaign to entice new health-minded consumers

20

and retain current ones.

21

38.

Chipotle’s announcements, statements, advertising and marketing claims, including

22

but not limited to those set forth in this Complaint that its food is made with “only non-GMO

23

ingredients,” that “all of our food is non-GMO,” that it is “G-M-Over it,” that it made a “Farewell to

24

GMOs,” and that “Chipotle: Made With No-GMO Ingredients” are collectively referred to as

25

Chipotle’s “Non-GMO Claims.” Chipotle’s nationwide campaign supporting its Non-GMO Claims

26

for its restaurants has been extensive and comprehensive throughout the Class Period. Chipotle has

27

spent substantial time, money, and effort conveying to consumers throughout the United States its

28

Non-GMO Claims. Chipotle’s Non-GMO Claims have been a resounding success for the company,
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1

which saw a 100+ point jump in its stock price on the New York Stock Exchange in the four months

2

after its public announcement.

3

39.

Chipotle ended its in-store Non-GMO Campaign on or about June 30, 2016.

4

E.

Chipotle’s False, Misleading and Deceptive Non-GMO Claims

5

40.

But as Chipotle told consumers it was “G-M-Over it,” the opposite was true. In fact,

6

Chipotle’s Non-GMO claims are deceptive and misleading to reasonable consumers because: (1)

7

Chipotle serves protein products such as beef, chicken, and pork from poultry and livestock that is

8

deceptively advertised and labeled as “non-GMO” because the animals have been raised on GMO

9

feed; (2) Chipotle serves dairy products such as cheese and sour cream that is deceptively advertised

10

and labeled as “non-GMO” because they have been derived from cows raised on GMO feed; and (3)

11

Chipotle serves beverages such as Coca-Cola and Sprite that are loaded with corn-syrup – a GMO.

12

Moreover, Chipotle does not disclose any of this information to consumers in its restaurants or on its

13

menus.

14

41.

Chipotle’s Meat and Dairy Is Not Non-GMO:

As set forth above, consumers

15

associate the similar terms “non-GMO,” “GMO free,” and similar representations, to apply only to

16

meat and dairy products that do not come from animals fed with genetically engineered or GMO

17

derived feed. Chipotle deceptively advertises, labels, and markets its entire menu as “Non-GMO”

18

or “GMO free” even though its chicken, beef, and pork (“Meat Products”), as well as its sour cream,

19

and cheese (“Dairy Products”) are all sourced from animals that are fed with a genetically engineered

20

or GMO derived feed. Accordingly, Chipotle’s Non-GMO Claims about its Meat and Dairy Products

21

are deceptive and misleading to reasonable consumers. Chipotle’s Meat Products are substantially

22

similar to each other and that Chipotle’s Dairy Products are substantially similar because each

23

product within its respective group contains similar characteristics and purposes on Chipotle’s menu

24

as filling for one of its main menu items such as a burrito or taco, and because each product carries

25

the same deceptive and misleading representations and omissions alleged herein.

26

42.

Chipotle’s Soft Drinks Actually Contain GMOs and Are Not Non-GMO: Chipotle’s

27

Non-GMO Claims about its restaurants extend to the beverages it offers on its menu. Chipotle serves

28

a variety of soft drinks, such as Coca-Cola, Diet Coke, Fanta Orange, Barq’s Root Beer, Pibb Ultra,
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1

Minute Maid Lemonade, PowerAde, and Sprite (collectively “Soft Drinks”), that contain GMOs in

2

the form of high-fructose corn syrup or aspartame (which is manufactured with GMOs). Moreover,

3

reasonable consumers are likely to be deceived by Chipotle’s Non-GMO Claims because they make

4

no attempt to differentiate or distinguish its Soft Drinks from other menu items and the FDA defines

5

“food’ to broadly encompass both food and drink. Accordingly, Chipotle’s Non-GMO Claims about

6

its Soft Drinks are deceptive and misleading to reasonable consumers. All of Chipotle’s Soft Drinks

7

are substantially similar products because they have similar qualities, characteristics, ingredients, the

8

same manufacturer (Coca-Cola), are intended to be served along with Chipotle’s other menu items,

9

and because each product carries the same deceptive and misleading representations and omissions

10

alleged herein.

11

43.

Some food bloggers and commentators have also pointed out Chipotle’s misleading

12

and deceptive conduct with regard to its Non-GMO Claims. As food writer Julie Kelly points out,

13

“[t]he company’s holier-than-thou PR move proclaiming ‘Food with Integrity’ struck me as the

14

ultimate cynical marketing tactic: feign integrity while you mislead customers to believe that your

15

food is GMO-free when it’s not.” 17 Noting that “Chipotle’s advertising is purposefully misleading,”

16

the National Review article, “GMO: Gimmicky Marketing Obfuscations” pointed out the following:

17

So you can eat GM-free at Chipotle as long as you don’t order the pork, chicken,
cheese, sour cream, tortillas, or Coke. “They conveniently ignore GMO-derived
ingredients when they don’t have alternatives or it doesn’t serve profits,” said Kevin
Folta, chair of the Horticultural Sciences Department at the University of Florida. “It
is corporate deception in the name of a buck and anti-GMO deception in the name of
ideology.” So much for food with integrity. 18

18
19
20
21
22
17

23
24
25
26
27
28

Julie Kelly, Why Whole Foods and Chipotle’s anti-GMO campaigning has lost my business,
Genetic Literacy Project (July 6, 2015), http://www.geneticliteracyproject.org/2015/07/06/whywhole-foods-and-chipotles-anti-gmo-campaigning-has-lost-my-business/; see also Sarah Zhang,
Chipotle’s Anti-GMO Stance Is Some Anti-Science Pandering Bull[], Gizmodo (Apr. 27, 2015,
3:18 PM), http://gizmodo.com/chipotles-anti-gmo-stance-is-some-pandering-bullshit-1700437048.
18
Julie Kelly and Jeff Stier, GMO: Gimmicky Marketing Obfuscations; Perhaps Chipotle should
have learned from Starbucks, National Review (May 1, 2015, 5:30 PM),
http://www.nationalreview.com/article/417801/gmo-gimmicky-marketing-obfuscations-julie-kellyjeff-stier; see also Tim McDonnell, Chipotle Says It’s Getting Rid of GMOs. Here’s the Problem.,
Mother Jones (Apr. 28, 2015, 4:08 PM), http://www.motherjones.com/bluemarble/2015/04/chipotle-gmos-anti-science.
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44.

1

Moreover, Chipotle has taken no meaningful steps to clarify consumer

2

misconceptions about its Non-GMO Claims that it promulgated through the mass media, social

3

media, its menus, on its store signage where its customers actually make their purchases, and in

4

advertisements and on its billboards, both in stores and in print, which say “all” of the ingredients

5

used in its food are “non-GMO”. Instead, to attempt to unravel Chipotle’s deception, a fast food

6

consumer is purportedly required to log onto Chipotle’s website and search it through the use of

7

various links for further information. Customers are not obligated to search ingredient lists or

8

websites for additional information for products that are otherwise advertised, marketed, or labeled

9

in a deceptive or misleading way. 19 And, even if they were, Chipotle’s website contains misleading

10

and deceptive information, such as Chipotle’s own contradictory and inconsistent usage of the term

11

“non-GMO.” For example, on its advertising it says “all” of its ingredients and “all our food” is

12

“non-GMO” but on its website it only uses the term “Non-GMO” in connection with some

13

ingredients and food like its “Corn Masa Flour,” “Corn Starch,” and “Baking Soda” but not with the

14

vast majority of other ingredients such as its chicken, beef, sour cream, garlic, tomato, pork, black

15

beans, etc. As a result, reasonable consumers attempting to discern Chipotle’s own marketing

16

representations and in-store information with supposed clarifications on its website are only likely

17

to be further confused and deceived by Chipotle’s conduct and its amorphous, misleading,

18

inconsistent, self-interested definition of “Non-GMO.”

19

45.

Of course, as a restauranteur, Chipotle is well aware its customers are unlikely to have

20

seen its website anyway because its fast-food consumers never need to visit Chipotle’s website to

21

buy food (as opposed to a purchase on Amazon.com for example), and are highly unlikely to seek

22

out this information when simply deciding where to get lunch or dinner. Chipotle has purposefully

23

chosen to only disclose further information about its Non-GMO Claims only on its website while

24

concealing that information from its advertisements and in its stores in a way that amounts to conduct

25

19

26
27

On February 22, 2016, the Ninth Circuit Court of Appeals clarified and extended its holding in
Williams v. Gerber Prods. Co., 552 F.3d 934 (9th Cir. 2008), in overturning the District Court’s
decision in Balser v. Hain Celestial Grp., No. 13-cv-05604-MR, 2013 WL 6673617 (C.D. Cal. Dec.
18, 2013). See Balser v. Hain Celestial Grp., No. 14-55074, ___ Fed. App’x ___, 2016 WL 696507
(9th Cir. Feb. 22, 2016).

28
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1

purposefully intended, or at a minimum reasonably likely to, deceive consumers. As explained

2

above, a “Chipotle meal was, and remains, the very definition of a GMO meal….” 20

3

E.

Chipotle Had A Duty To Disclose to Plaintiffs and Class Members

4

46.

Chipotle is and remains under a duty to Plaintiffs and Class Members to disclose the

5

true facts, as alleged herein. The duty to disclose the true facts arises because, as marketer and seller,

6

Chipotle is in a superior position to know the true character and quality of its food in relation to its

7

Non-GMO Claims and the true facts are not something that Plaintiffs and putative class members

8

could, without reasonable diligence, have discovered independently prior to purchase. As a result of

9

Chipotle’s omissions about its Non-GMO Claims, conveyed directly through its announcements,

10

statements, marketing and advertising campaigns, it has been able to charge consumers a significant

11

price premium for its food over other fast-food restaurants by convincing consumers to pay for a

12

purportedly superior product, as its advertising and marketing misleadingly convey.

13

47.

Chipotle actively concealed and/or not disclosed material facts to Plaintiffs and the

14

Classes about its Non-GMO claims as set forth herein that are material facts in that a reasonable

15

person would have considered them important in deciding whether or not to purchase (or pay the

16

same price for) Chipotle. Were Chipotle’s Non-GMO Claims not material to consumers, Chipotle

17

would not focus its marketing and advertising to claim that it is the first non-GMO and GMO-free

18

fast-food restaurant, and Chipotle would not be able to charge customers premium prices for its

19

purportedly “non-GMO” menu. Chipotle’s deceptive and misleading Non-GMO claims, and its

20

omissions regarding the true facts surrounding its Non-GMO Claims, have been, and continue to be,

21

material to consumers, including Plaintiffs and other members of the putative classes, and Chipotle

22

knows that its misleading and deceptive representations are material in nature.

23

48.

Chipotle intentionally concealed and/or failed to disclose to consumers its Non-GMO

24

Claims were deceptive and misleading as described in this Complaint for the purpose of inducing

25

Plaintiffs and putative class members to act thereon. Plaintiffs and the putative class members

26

20

27
28

Jon Entine, Chipotle’s GMO Gimmick Turned Them Into The Public Face Of Science Illiteracy,
Science 2.0 (May 5, 2015, 7:30 AM),
http://www.science20.com/jon_entine/chipotles_gmo_gimmick_turned_them_into_the_public_fac
e_of_science_illiteracy-155328.
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1

justifiably acted upon, or relied upon to their detriment, the concealed and/or non-disclosed material

2

facts as evidenced by their purchases at Chipotle. Had Plaintiffs known of the true character and

3

quality of the ingredients used in Chipotle’s restaurants, they and the putative class members would

4

not have purchased (or would have paid less for) such products. As a direct and proximate cause of

5

Chipotle's misconduct, Plaintiffs and the putative class members have suffered actual damages,

6

Chipotle has been unjustly enriched, and Plaintiffs and class members are entitled to appropriate

7

relief. Chipotle's conduct has been and is malicious, wanton and/or reckless and/or shows a reckless

8

indifference to the interests and rights of others.

9
10

PLAINTIFFS’ EXPERIENCES
49.

Plaintiff Martin Schneider is a resident of Valley Village, California. He and his

11

girlfriend Sandra Coller made regular Chipotle purchases during the Class Period at various

12

locations, including most frequently at Chipotle’s location at 5600 Van Nuys Blvd. in Van Nuys,

13

California. During the Class Period he would usually purchase a chicken or beef burrito that included

14

cheese, sour cream, and other condiments, and sometimes would order a side of chips and

15

guacamole. He also sometimes purchased Coca-Cola beverages. Prior to his purchases, Plaintiff

16

Schneider was aware of and was exposed to Chipotle’s “Food With Integrity” campaign and believed

17

that its food was a healthy non-GMO alternative to other fast food chains based on Chipotle’s

18

representations, which he understood to mean that Chipotle’s menu did not contain GMOs and was

19

not sourced from animals that were raised on GMO feed. In particular, Plaintiff Schneider was

20

exposed to and relied on Chipotle’s media campaign, the representation that Chipotle’s menu was

21

non-GMO and GMO free, having seen or heard advertisements, including store signage, that

22

Chipotle used “only non-GMO ingredients,” in deciding to continue his purchases at

23

Chipotle. Plaintiff Schneider would not have purchased Chipotle’s menu items at the price he had

24

paid, or purchased it at all, had he known that Chipotle’s non-GMO and GMO-free representations

25

made were materially deceptive and misleading. Plaintiff Schneider stopped going to Chipotle after

26

learning of its deceptive advertising and conduct but maintains an interest in continuing as a customer

27

at Chipotle in the future if Chipotle eventually does have a non-GMO and GMO-free menu.

28
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1

50.

Plaintiff Sarah Deigert is a resident of San Francisco, California. She made a few

2

purchases during the Class Period, including at Chipotle’s 211 Sutter Street location in San

3

Francisco, California. One such purchase was made for herself on or about September 9, 2015, in

4

the amount of $10.77. During the Class Period she usually purchased a chicken burrito that included

5

cheese, sour cream, and other condiments, but sometimes would get chicken or pork tacos with

6

guacamole, cheese, and sour cream. On or about June 26, 2015, Plaintiff Deigert hosted a party for

7

her co-workers and staff during which she made a purchase in the hundreds of dollars, some of which

8

was reimbursed by her employer and the remainder she recalls paying cash for. For the party,

9

Plaintiff Deigert ordered burritos that included chicken, pork, and beef, as well as cheese and sour

10

cream and sides of corn chips and guacamole and salsa. Prior to her purchases, Plaintiff Deigert was

11

aware of and was exposed to Chipotle’s “Food With Integrity” campaign and believed that its food

12

was a healthy non-GMO alternative to other fast food chains based on Chipotle’s representations,

13

which she understood to mean that Chipotle’s menu did not contain GMOs and was not sourced from

14

animals that were raised on GMO or genetically engineered feed. In particular, Plaintiff Deigert was

15

exposed to and relied on Chipotle’s media campaign, the representation that Chipotle’s menu was

16

non-GMO and GMO-free, having seen or heard advertisements, including store signage, that

17

Chipotle used “only non-GMO ingredients,” in deciding to continue her purchases at Chipotle.

18

Plaintiff Deigert would not have purchased Chipotle’s menu items at the price she had paid, or

19

purchased it at all, had she known that Chipotle’s non-GMO and GMO free representations made

20

were materially deceptive and misleading. Plaintiff Deigert also would not have served Chipotle at

21

her staff party had she known Chipotle was making misleading and deceptive claims about its menu.

22

Plaintiff Deigert also sometimes makes purchases at Taco Bell, but understood when making

23

purchases at Chipotle that she was paying premium prices for non-GMO and GMO-free food.

24

Plaintiff Deigert maintains an interest in continuing as a customer at Chipotle in the future.

25

51.

Plaintiff Theresa Gamage is a resident of Rockville, Maryland. She made regular

26

purchases approximately once a week during the Class Period, including at Chipotle’s 865 Rockville

27

Pike and 564 N. Frederick Avenue locations in Maryland. She always pays in cash. During the

28

Class Period she usually purchased a burrito bowl with chicken or beef that included cheese, sour
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1

cream, and other condiments. She sometimes purchased a side of corn chips and guacamole. Prior

2

to her purchases, Plaintiff Gamage was aware of and was exposed to Chipotle’s “Food With

3

Integrity” campaign and believed that its food was a healthy non-GMO alternative to other fast food

4

chains based on Chipotle’s representations, which she understood to mean that Chipotle’s menu did

5

not contain GMOs and was not sourced from animals that were raised on GMO or genetically

6

engineered feed. In particular, Plaintiff Gamage was exposed to and relied on Chipotle’s media

7

campaign, the representation that Chipotle’s menu was non-GMO and GMO-free, having seen or

8

heard advertisements, including store signage, that Chipotle used “only non-GMO ingredients,” in

9

deciding to continue her purchases at Chipotle. Plaintiff Gamage increased the frequency of her

10

purchases from about once every two-three weeks to once a week after learning of Chipotle’s claims

11

that its menu was now non-GMO and GMO-free. Plaintiff Gamage would not have purchased

12

Chipotle’s menu items at the price she had paid, or purchased it at all, had she known that Chipotle’s

13

non-GMO and GMO-free representations made were materially deceptive and misleading. Plaintiff

14

Gamage maintains an interest in continuing as a customer at Chipotle in the future but believes its

15

conduct is misleading to consumers such as herself.

16

52.

Plaintiff Nadia Parikka is a resident of Ardsley, New York. During the Class Period,

17

she made at least eight purchases at Chipotle for herself, her husband, and two daughters, at Chipotle

18

restaurants located at 250 Main Street, White Plains, New York, and 5510 Xavier Drive, Yonkers,

19

New York. During these visits, she paid by both cash or credit/debit card. During the Class Period,

20

her and her family usually purchased burritos and bowls (chicken, steak and vegetables) along with

21

cheese, sour cream and other condiments. She also purchased soft drinks including Coca-Cola, Diet

22

Coke and Sprite. Prior to her purchases, Plaintiff Parikka was aware of and was exposed to

23

Chipotle’s “Food With Integrity” campaign and believed that its food was a healthy non-GMO

24

alternative to other fast food chains based on Chipotle’s representations, which she understood to

25

mean that Chipotle’s menu did not contain GMOs and was not sourced from animals that were raised

26

on GMO or genetically engineered feed. In particular, Plaintiff Parikka was exposed to and relied

27

on Chipotle’s media campaign, the representation that Chipotle’s menu was non-GMO and GMO-

28

free, having seen or heard articles, advertisements, including store signage, that Chipotle used “only
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1

non-GMO ingredients,” in deciding to continue her purchases at Chipotle. Plaintiff Parikka began

2

frequenting Chipotle specifically after learning of Chipotle’s claims that its menu was now non-

3

GMO and GMO-free. Plaintiff Parikka would not have purchased Chipotle’s menu items at the price

4

she had paid, or purchased it at all, had she known that Chipotle’s non-GMO and GMO-free

5

representations made were materially deceptive and misleading. Plaintiff Parikka has discontinued

6

going to Chipotle since learning that its claims are deceptive and misleading because she feels duped,

7

but she maintains an interest in continuing as a customer at Chipotle in the future should Chipotle

8

actually have a GMO-free or non-GMO menu.

9

CLASS ACTION ALLEGATIONS

10

53.

Plaintiffs bring a class action pursuant to Rule 23 of the Federal Rules of Civil

11

Procedure on behalf of themselves and all members of the following nationwide class (the

12

“Nationwide Class”):

13

All persons in the United States who purchased and/or paid for
Chipotle’s Food Products in its restaurants during the period from
April 27, 2015 to June 30, 2016 (the “Class Period”). 21

14
15
54.

Plaintiff Gamage brings a class action pursuant to Rule 23 of the Federal Rules of

16
Civil Procedure on behalf of herself and all members of the following sub-class (the “Maryland Sub17
Class”):
18
All persons residing in Maryland, during the period April 27, 2015 to
the present, who purchased and/or paid for Chipotle Food Products.

19
20
55.

Plaintiff Parikka brings a class action pursuant to Rule 23 of the Federal Rules of

21
Civil Procedure on behalf of herself and all members of the following sub-class (the “New York
22
Sub-Class”):
23
All persons residing in New York, during the period April 27, 2015 to
the present, who purchased and/or paid for Chipotle Food Products.

24
25
56.

Excluded from the Classes (collectively “Class” or “Classes”) are: (1) any Judge or

26
Magistrate presiding over this action and members of their families; (2) Chipotle, Chipotle’s
27
28

21

“Food Products” hereinafter means Chipotle’s Meat Products, Dairy Products, and/or Soft Drinks.
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1

subsidiaries, parents, successors, predecessors, and any entity in which Chipotle has a controlling

2

interest, and its current or former employees, officers, and directors; (3) counsel for Plaintiffs and

3

Chipotle; and (4) legal representatives, successors, or assigns of any such excluded persons.

4

57.

The Classes meet all of the criteria required by Federal Rule of Civil Procedure 23(a).

5

58.

Numerosity: The Class members are so numerous that joinder of all members is

6

impracticable. Though the exact number and identities of Class members are unknown at this time,

7

Chipotle’s sales as of December 31, 2016 resulted in revenues of $3.9 billion. Moreover, Defendant

8

has over 2,220 restaurants throughout the United States, with approximately 384 restaurants in

9

California, 82 restaurants in Maryland, and 127 in New York. Based on these figures, it appears that

10

the membership of the Classes is in the tens of thousands. The identities of Class members are also

11

ascertainable through records of store purchases and store patronage, social media accounts,

12

publication notice, self-identification, and other means.

13

59.

Commonality: Common questions of law and fact exist as to all Class members.

14

These common questions of law or fact predominate over any questions affecting only individual

15

members of the Classes. Common questions include, but are not limited to, the following:

16

(a)

17
18

York consumer protection statutes;
(b)

19
20

(c)

(d)

27

Whether Chipotle was unjustly enriched by its unlawful conduct regarding its
Non-GMO Claims;

(e)

25
26

Whether Chipotle’s Non-GMO Claims constitute intentional or negligent
misrepresentations;

23
24

Whether Chipotle concealed or omitted material information from Plaintiffs
and Class members concerning its Non-GMO Claims;

21
22

Whether Chipotle’s Non-GMO Claims violated California, Maryland, and New

Whether Plaintiffs and Class Members have been injured by virtue of
Chipotle’s unlawful conduct regarding its Non-GMO Claims;

(f)

Whether Plaintiffs and Class Members are entitled to restitution or other relief
from Chipotle, and if so, in what amounts;

28
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(g)

1
2

if so, what is the measure of those damages; and

3
4

Whether Plaintiffs and Class members are entitled to monetary damages and,

(h)
60.

Whether Class members are entitled to injunctive and/or declaratory relief.

Common sources of evidence may also be used to demonstrate Chipotle’s unlawful

5

conduct on a class-wide basis, including, but not limited to documents and testimony about its public

6

statements, advertising, marketing, and other media; Chipotle’s records of the factual basis for its

7

Non-GMO Claims; testing and other methods that can prove or disprove Chipotle’s conduct

8

regarding its Non-GMO Claims was unlawful; and records of sales and transactions.

9

61.

Typicality: Plaintiffs’ claims are typical of the claims of the respective Classes they

10

seek to represent, in that the named Plaintiffs and all members of the proposed Classes have suffered

11

similar injuries as a result of the same practices alleged herein. Plaintiffs have no interests adverse

12

to the interests of the other members of the Classes.

13

62.

Adequacy: Plaintiffs will fairly and adequately protect the interests of the Classes,

14

and have retained attorneys well experienced in class actions and complex litigation as their counsel,

15

including cases alleging consumer protection claims arising from corporate conduct that is deceptive

16

and misleading to consumers.

17

63.

The Classes also satisfy the criteria for certification under Federal Rule of Civil

18

Procedure 23(b) and 23(c). Among other things, Plaintiffs aver that the prosecution of separate

19

actions by the individual members of the proposed classes would create a risk of inconsistent or

20

varying adjudication which would establish incompatible standards of conduct for Chipotle; that the

21

prosecution of separate actions by individual class members would create a risk of adjudications with

22

respect to them which would, as a practical matter, be dispositive of the interests of other class

23

members not parties to the adjudications, or substantially impair or impede their ability to protect

24

their interests; that Chipotle has acted or refused to act on grounds that apply generally to the

25

proposed classes, thereby making final injunctive relief or declaratory relief described herein

26

appropriate with respect to the proposed classes as a whole; that questions of law or fact common to

27

the Classes predominate over any questions affecting only individual members and that class action

28

treatment is superior to other available methods for the fair and efficient adjudication of the
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1

controversy which is the subject of this action. Plaintiffs also aver that certification of one or more

2

subclasses or issues may be appropriate for certification under Federal Rule of Civil Procedure 23(c).

3

Plaintiffs further state that the interests of judicial economy will be served by concentrating litigation

4

concerning these claims in this Court, and that the management of the Classes will not be difficult.

5

64.

Plaintiffs and other members of the Classes have suffered damages as a result of

6

Chipotle's unlawful and wrongful conduct. Absent a class action, Chipotle will retain substantial

7

funds received as a result of its wrongdoing, and such unlawful and improper conduct shall, in large

8

measure, not go remedied. Absent a class action, the members of the Class will not be able to

9

effectively litigate these claims and will suffer further losses, as Chipotle will be allowed to continue

10

such conduct with impunity and retain the proceeds of its ill-gotten gains.

11

CLAIMS FOR RELIEF
COUNT I

12
13

Violation of the California Consumer Legal Remedies Act, Cal. Civil Code §§ 1750, et seq.
On Behalf of the Nationwide Class

14

65.

Plaintiffs reallege each and every allegation contained above, and incorporate by

15

reference all other paragraphs of this Complaint as if fully set forth herein. Plaintiffs bring this claim

16

on behalf of the Nationwide Class.

17

66.

The California Consumer Legal Remedies Act (“CLRA”), Civil Code section 1750,

18

et seq., was designed and enacted to protect consumers from unfair and deceptive business practices.

19

To this end, the CLRA sets forth a list of unfair and deceptive acts and practices in Civil Code section

20

1770.

21

67.

The CLRA applies to Chipotle’s actions and conduct described herein because it

22

extends to the transactions involving the sale of goods or services for personal, family, or household

23

use within the meaning of Civil Code section 1761.

24
25
26
27

68.

At all relevant times, Plaintiffs and members of the Nationwide Class were

"consumers" as that term is defined in Civil Code section 1761(d).
69.

Chipotle's practices in connection with the marketing and sale of its Food Products

violate the CLRA in at least the following respects:
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a)

1

In violation of section 1770(a)(5), Chipotle’s Non-GMO Claims knowingly

2

misrepresented the character, ingredients, uses and benefits of its products and

3

menu;

4

b)

In violation of section 1770(a)(7), Chipotle’s Non-GMO Claims represented

5

that its products and menu are of a particular standard, quality or grade, which

6

they are not; and

7

c)

In violation of section 1770(a)(9), Chipotle knowingly advertised its Non-

8

GMO Claims regarding its menu and products with the intent not to sell the

9

products as advertised.

10

70.

As set forth above, Chipotle’s Non-GMO claims are deceptive and misleading to

11

reasonable consumers in violation of the CLRA because: (1) Chipotle’s Meat Products have been

12

raised on GMO or genetically engineered feed and are not “non-GMO”; (2) Chipotle’s Dairy

13

Products are sourced from cows raised on GMO or genetically engineered feed and are not “non-

14

GMO”; and (3) Chipotle’s Soft Drinks contain GMOs and are not “non-GMO”. Moreover, Chipotle

15

intentionally does not disclose any of this information to consumers in its restaurants or on its menus.

16

71.

By way of the foregoing, Chipotle engaged in the knowing concealment, suppression,

17

and omission of material facts with intent that others act upon such concealment, suppression, and

18

omission, in connection with the sale and advertisement of its goods and services. Through

19

Chipotle’s uniform concealment and suppression of material facts, Chipotle engaged in misleading

20

and deceptive conduct that created a likelihood of confusion or misunderstanding on the part of

21

Plaintiffs and Class members.

22

72.

Chipotle’s conduct described here in was undertaken in transactions intended to result

23

and which did result in the purchase of its products by consumers, which caused harm to Plaintiffs

24

and Class members who would not have purchased (or paid as much for) its Chipotle’s products had

25

they known the truth. Plaintiffs were in fact injured by purchasing or overpaying for Chipotle’s

26

products.

27
28

73.

The CLRA is, by its express terms, a cumulative remedy, such that remedies under

its provisions can be awarded in addition to those provided under separate statutory schemes and/or
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1

common law remedies, such as those alleged in the other Counts of this Complaint. See Cal. Civ.

2

Code § 1752.

3

74.

In accordance with Civil Code section 1780, Plaintiffs and Class members seek

4

injunctive and equitable relief for Chipotle’s violations of the CLRA necessary to bring them in

5

compliance with the CLRA by, among other things, discontinuing the dissemination of its deceptive,

6

and misleading Non-GMO Claims.

7

75.

In accordance with Civil Code section 1780, the Plaintiffs served a notice pursuant to

8

Civil Code section 1782 on Chipotle, via a certified letter, return receipt requested, requesting

9

appropriate relief on or about March 14, 2016. Chipotle failed to respond to Plaintiffs’ demand and

10

fully satisfy the requirements therein to bring their conduct into compliance with the law and provide

11

Plaintiffs and the Nationwide Class the relief requested under the CLRA. Accordingly, Plaintiffs

12

request actual and punitive damages for Chipotle’s conduct alleged in this Complaint.

13

76.

Plaintiffs also request attorneys' fees and costs provided in Civil Code section 1780,

14

as well as any other relief the Court deems appropriate provided in Civil Code section 1780 and the

15

Prayer for Relief.

16

COUNT II

17

Violation of California False Advertising Law, Cal. Bus. & Prof. Code §§ 17500, et seq.
On Behalf of the Nationwide Class

18
19

77.

Plaintiffs reallege each and every allegation contained above, and incorporate by

20

reference all other paragraphs of this Complaint as if fully set forth herein. Plaintiffs bring this claim

21

on behalf of the Nationwide Class.

22

78.

Each of the above deceptive and misleading advertising practices of Chipotle set forth

23

above constitutes untrue or misleading advertising under the California False Advertising Law

24

(“FAL”). Cal. Bus. & Prof. Code §§ 17500, et seq.

25

79.

At all material times, Chipotle’s statement, marketing, and advertising materials

26

misrepresented or omitted to state material facts regarding Chipotle’s Non-GMO Claims as set forth

27

herein this Complaint. Chipotle is disseminating statements, marketing and advertising concerning

28

its Non-GMO Claims that are unfair, untrue, deceptive, or misleading within the meaning of
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1

California Business & Professions Code section 17500, et seq. Chipotle’s acts and practices have

2

deceived and/or are likely to continue to deceive Plaintiffs, members of the Nationwide Class, and

3

the public. As set forth above, Chipotle’s Non-GMO claims are deceptive and misleading to

4

reasonable consumers because: (1) Chipotle’s Meat Products have been raised on GMO or

5

genetically engineered feed and are not “non-GMO”; (2) Chipotle’s Dairy Products are sourced from

6

cows raised on GMO or genetically engineered feed and are not “non-GMO”; and (3) Chipotle Soft

7

Drinks contain GMOs and are not “non-GMO”. Moreover, Chipotle intentionally does not disclose

8

any of this information to consumers in its restaurants or on its menus.

9

80.

In making and disseminating the statements alleged herein, Chipotle knew or should

10

have known its advertisements were deceptive and misleading. Plaintiffs and members of the

11

Nationwide Class based their decisions to purchase Chipotle’s products because of Chipotle’s

12

misrepresentations and omissions of material facts.

13

81.

Plaintiffs and Class members are entitled to relief, including enjoining Chipotle to

14

cease and desist from engaging in the practices described herein, as well as a declaration of rights

15

that Chipotle’s Non-GMO Claims are deceptive and misleading.

16

COUNT III

17

Violation of California Unfair Competition Law, Cal. Bus. & Prof. Code §§ 17200, et seq.
On Behalf of the Nationwide Class

18
19

82.

Plaintiffs reallege each and every allegation contained above, and incorporate by

20

reference all other paragraphs of this Complaint as if fully set forth herein. Plaintiffs bring this claim

21

on behalf of the Nationwide Class.

22

83.

Chipotle has engaged in unfair competition within the meaning of California Business

23

& Professions Code section 17200, et seq., because Chipotle’s conduct is unlawful, misleading and

24

unfair as herein alleged.

25
26
27
28

84.

Plaintiffs, the members of the Class, and Chipotle are a “person” or “persons,” within

the meaning of Section 17201 of the California Unfair Competition Law (“UCL”).
85.

The UCL prohibits any unlawful, unfair, or fraudulent business practices or acts.

Chipotle’s conduct, as alleged herein, constitutes an unlawful, unfair and fraudulent business practice
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1

that occurred in connection with the marketing, advertisement and sale of its products. As set forth

2

above, Chipotle’s Non-GMO claims are deceptive, and misleading to reasonable consumers because:

3

(1) Chipotle’s Meat Products have been raised on GMO or genetically engineered feed and are not

4

“non-GMO”; (2) Chipotle’s Dairy Products are sourced from cows raised on GMO or genetically

5

engineered feed and are not “non-GMO”; and (3) Chipotle’s Soft Drinks contain GMOs and are not

6

“non-GMO”.

7

consumers in its restaurants or on its menus.

8
9

86.

Moreover, Chipotle intentionally does not disclose any of this information to

Chipotle’s misleading and deceptive misrepresentations and omissions, concealment

and suppression of material fact, as described within, violated the UCL’s unlawful, unfair, and

10

fraudulent prongs.

11

87.

Unlawful prong: Chipotle’s conduct, as described within, violated the UCL’s

12

unlawful prong because it violates the CLRA in connection with the sale of goods and services, has

13

unlawfully and unjustly enriched Chipotle, and has constituted actionable intentional or negligent

14

misrepresentation torts, at the expense of Plaintiffs and the Nationwide Class, who have spent money

15

purchasing Chipotle’s products (or paid more for them) they would not have otherwise purchased.

16

88.

Unfair prong: Chipotle’s conduct, as described within, violated the UCL’s unfair

17

prong because its conduct violates established public policy intended to regulate the fair and ethical

18

sale of goods and services to consumers as set forth in the CLRA, and because it is immoral,

19

unethical, oppressive, or unscrupulous and has caused injuries to the Plaintiffs and the Nationwide

20

Class that outweigh any purported benefit. At all times relevant herein, Chipotle’s conduct of

21

misrepresenting and concealing material facts regarding Chipotle’s Non-GMO Claims from the

22

Plaintiffs and consumers caused them injury by inducing them to purchase Chipotle’s products (or

23

paid more for them) they would not have otherwise purchased. The utility of Chipotle’s conduct in

24

misrepresenting and concealing material facts from the Plaintiffs and the Nationwide Class is far

25

outweighed by the gravity of harm to consumers who have now spent money they would not have

26

otherwise spent and that has resulted in Defendants being unjustly enriched.

27
28

89.

Fraudulent prong: Chipotle’s conduct, as described within, violated the UCL’s

fraudulent prong by misrepresenting and concealing material information that caused, or would
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1

likely cause, the Plaintiffs and the Nationwide Class to be deceived into purchasing Chipotle’s

2

products (or paid more for them) they would not have otherwise purchased. Plaintiffs and the

3

Nationwide Class did, in fact, purchase Chipotle’s products (or paid more for them) they would not

4

have otherwise purchased but for Chipotle’s fraudulent conduct misrepresenting and concealing

5

material information about its Non-GMO Claims. Plaintiffs and the Nationwide Class have been

6

harmed and sustained injury as a result of Chipotle’s fraudulent conduct in violation of the UCL as

7

explained herein.

8

90.

Plaintiffs have standing to pursue this claim because they have been injured by virtue

9

of suffering a loss of money and/or property as a result of the wrongful conduct alleged herein.

10

Plaintiffs would not have purchased Chipotle’s products (or paid as much for it) had they known the

11

truth, though they have an interest in purchasing such products in the future. As a direct result of

12

Chipotle’s actions and omissions of material facts, Plaintiffs and Class members did not obtain the

13

value of the products for which they paid; were unlawfully, unfairly, and fraudulently induced to

14

make purchases that they otherwise would not have; and lost their ability to make informed and

15

reasoned purchasing decisions.

16

91.

The UCL is, by its express terms, a cumulative remedy, such that remedies under its

17

provisions can be awarded in addition to those provided under separate statutory schemes and/or

18

common law remedies, such as those alleged in the other Counts of this Complaint. See Cal. Bus. &

19

Prof. Code § 17205.

20

92.

As a direct and proximate cause of Chipotle’s conduct, which constitutes unlawful,

21

unfair, and fraudulent business practices, as herein alleged, Plaintiffs and Class members have been

22

damaged and suffered ascertainable losses measured by the cost of their Chipotle purchases or some

23

portion thereof, thereby entitling them to recover restitution and equitable relief, including

24

disgorgement or ill-gotten gains, refunds of moneys, interest, reasonable attorneys’ fees, filing fees,

25

and the costs of prosecuting this class action, as well as any and all other relief that may be available

26

at law or equity.

27
28
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1

COUNT IV

2

Violation of Maryland Consumer Protection Act, MD. Code Ann. §§ 13-101, et seq.
On Behalf of the Maryland Sub-Class

3
4

93.

Plaintiff Gamage realleges each and every allegation contained above, and

5

incorporates by reference all other paragraphs of this Complaint as if fully set forth herein. Plaintiff

6

Gamage brings this claim on behalf of the Maryland Sub-Class.

7

94.

This cause of action is brought pursuant to the Maryland Consumer Protection Act

8

(“MCPA”). MD Code Ann. §§ 13-101, et seq. The express purpose of the MCPA is to “set certain

9

minimum statewide standards for the protection of consumers across the State” because “consumer

10

protection is one of the major issues which confront all levels of government, and that there has been

11

mounting concern over the increase of deceptive practices in connection with sales of merchandise,

12

real property, and services and the extension of credit. MD Code Ann. §§ 13-102.

13

95.

Plaintiff Gamage is a “consumer” as defined by the MCPA. MD Code Ann. §§ 13-

14

101(c)(1). Chipotle’s products are “consumer goods,” “consumer services,” and “merchandise”

15

within the meaning of the MCPA. MD Code Ann. §§ 13-101(d)(1)-(2),(f). Chipotle is a “merchant”

16

engaged in sales, advertising, and commerce within the meaning of the MCPA. MD Code Ann.

17

§§ 13-101.

18

96.

The MCPA declares as unlawful “unfair or deceptive trade practices.” MD Code

19

Ann. §§ 13-102. Chipotle’s unfair or deceptive trade practice in violation of the MCPA includes

20

making “[f]alse, falsely disparaging, or misleading oral or written statement, visual description, or

21

other representation of any kind which has the capacity, tendency, or effect of deceiving or

22

misleading consumers”; representing that its “goods and services have a sponsorship, approval,

23

accessory, characteristic, ingredient, use, benefit, or quantity which they do not have”; that it has “a

24

sponsorship, approval, status, affiliation, or connection which he does not have”; advertising

25

consumer goods without the intent to sell them as advertised; and engaging in “[d]eception, fraud,

26

false pretense, false premise, misrepresentation, or knowing concealment, suppression, or omission

27

of any material fact with the intent that a consumer rely on the same in connection” with the

28

promotion or sale of its consumer goods and services. MD Code Ann. §§ 13-103.
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97.

1

As set forth above, Chipotle’s Non-GMO claims are deceptive, and misleading to

2

reasonable consumers because: (1) Chipotle’s Meat Products have been raised on GMO or

3

genetically engineered feed and are not “non-GMO”; (2) Chipotle’s Dairy Products are sourced from

4

cows raised on GMO or genetically engineered feed and are not “non-GMO”; and (3) Chipotle’s

5

Soft Drinks contain GMOs and are not “non-GMO”. Moreover, Chipotle intentionally does not

6

disclose any of this information to consumers in its restaurants or on its menus.

7

98.

Chipotle has violated the MCPA by engaging in the unfair and deceptive trade

8

practices described above, which offend Maryland’s public policies and are immoral, unethical,

9

unscrupulous and substantially injurious to consumers.

10

99.

Plaintiff Gamage has standing to pursue this claim because she has been injured by

11

virtue of suffering a loss of money and/or property as a result of the wrongful conduct alleged herein.

12

Plaintiff Gamage would not have purchased Chipotle’s products (or paid as much for it) had she

13

known the truth. As a direct result of Chipotle’s actions and omissions of material facts, Plaintiff

14

Gamage and Class members did not obtain the value of the products for which they paid; were

15

induced to make purchases that they otherwise would not have; and lost their ability to make

16

informed and reasoned purchasing decisions.

17

100.

The damages suffered by Plaintiff Gamage and the Maryland Sub-Class were directly

18

and proximately caused by the deceptive, misleading and unfair practices of Chipotle, as described

19

above.

20

101.

Plaintiff Gamage and the Maryland Sub-Class seek a declaratory judgment that

21

Chipotle’s Non-GMO Claims are deceptive and misleading in violation of the FDUTPA and court

22

order enjoining the above described wrongful acts and practices of Chipotle.

23
24

102.

Additionally, Plaintiff Gamage and the Maryland Sub-Class make claims for actual

damages, attorney's fees and costs. MD Code Ann. §§ 13-408.

25
26
27
28
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1

COUNT V

2

Violation of New York’s Consumer Protection Statute, N.Y. Gen. Bus. Law § 349
On Behalf of the New York Sub-Class

3
4

103.

Plaintiff Parikka realleges each and every allegation contained above, and

5

incorporates by reference all other paragraphs of this Complaint as if fully set forth herein. Plaintiff

6

Parikka brings this claim on behalf of the New York Sub-Class.

7

104.

This cause of action is brought pursuant to the New York General Business Law,

8

Section 349 which declares that all “[d]eceptive acts or practices in the conduct of any business, trade

9

or commerce or in the furnishing of any service in this state are hereby declared unlawful.”

10

105.

Plaintiff, the New York Sub-Class members, and Chipotle are “persons” within the

11

meaning of Section 349. Chipotle’s products are goods and services offered for sale to the public

12

and thus, constitutes conduct involving the “business, trade, and commerce” within the meaning of

13

Section 349.

14

106.

Chipotle’s Non-GMO claims are deceptive acts and practices in violation of Section

15

349 because: (1) Chipotle’s Meat Products have been raised on GMO or genetically engineered feed

16

and are not “non-GMO”; (2) Chipotle’s Dairy Products are sourced from cows raised on GMO or

17

genetically engineered feed and are not “non-GMO”; and (3) Chipotle’s Soft Drinks contain GMOs

18

and are not “non-GMO”. Moreover, Chipotle intentionally does not disclose any of this information

19

to consumers in its restaurants or on its menus.

20

107.

Chipotle has violated Section 349 by engaging in the unfair and deceptive trade acts

21

and practices described above, which offend New York’s public policies and are immoral, unethical,

22

unscrupulous and substantially injurious to consumers.

23

108.

Plaintiff Parikka has standing to pursue this claim because she has been injured by

24

virtue of suffering a loss of money and/or property as a result of the wrongful conduct alleged herein.

25

Plaintiff Parikka would not have purchased Chipotle’s products (or paid as much for it) had she

26

known the truth. As a direct result of Chipotle’s actions and omissions of material facts, Plaintiff

27

Parikka and Class members did not obtain the value of the products for which they paid; were induced

28
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1

to make purchases that they otherwise would not have; and lost their ability to make informed and

2

reasoned purchasing decisions.

3

109.

The damages suffered by Plaintiff Parikka and the New York Sub-Class were directly

4

and proximately caused by the deceptive, misleading and unfair practices of Chipotle, as described

5

above.

6

110.

Plaintiff Parikka and the New York Sub-Class seek a declaratory judgment that

7

Chipotle’s Non-GMO Claims are deceptive and misleading in violation of Section 349 and court

8

order enjoining the above described wrongful acts and practices of Chipotle.

9

111.

Additionally, Plaintiff Gamage and the New York Sub-Class make claims for

10

compensatory, actual damages or $50 per claim (whichever is greater), treble and/or punitive

11

damages up to $1,000 for each claim for Chipotle’s knowing and willful violation of Section 349,

12

restitution, disgorgement, refunds, attorneys’ fees and costs, as well as any other relief available at

13

law or equity.

14

COUNT VI

15

Violation of New York’s False Advertising Law, N.Y. Gen. Bus. Law §§ 350, et seq.
On Behalf of the New York Sub-Class

16
17

112.

Plaintiff Parikka realleges each and every allegation contained above, and

18

incorporates by reference all other paragraphs of this Complaint as if fully set forth herein. Plaintiff

19

Parikka brings this claim on behalf of the New York Sub-Class.

20

113.

Under New York’s General Business Law, Section 350, “[f]alse advertising in the

21

conduct of any business, trade or commerce or in the furnishing of any service in this state is hereby

22

declared unlawful.” Each of the above deceptive, and misleading advertising practices of Chipotle

23

set forth above constitutes untrue or misleading advertising under Section 350. Plaintiff, the New

24

York Sub-Class members, and Chipotle are “persons” within the meaning of Section 350. Chipotle’s

25

products are goods and services offered for sale to the public and thus, constitute conduct involving

26

the “business, trade, and commerce” within the meaning of Section 350.

27
28

114.

At all material times, Chipotle’s statement, marketing, and advertising materials

misrepresented or omitted to state material facts regarding Chipotle’s Non-GMO Claims as set forth
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1

herein this Complaint. Chipotle is disseminating statements, marketing and advertising concerning

2

its Non-GMO Claims that are unfair, untrue, deceptive, or misleading within the meaning of Section

3

350. Chipotle’s acts and practices have deceived and/or are likely to continue to deceive Plaintiff

4

Parikka, members of the Class, and the public. As set forth above, Chipotle’s Non-GMO claims are

5

deceptive, and misleading to reasonable consumers because: (1) Chipotle’s Meat Products have been

6

raised on GMO or genetically engineered feed and are not “non-GMO”; (2) Chipotle’s Dairy

7

Products are sourced from cows raised on GMO or genetically engineered feed and are not “non-

8

GMO”; and (3) Chipotle’s Soft Drinks contain GMOs and are not “non-GMO”. Moreover, Chipotle

9

intentionally does not disclose any of this information to consumers in its restaurants or on its menus.

10

115.

In making and disseminating the statements alleged herein, Chipotle knew or should

11

have known its advertisements were untrue, deceptive and misleading. Plaintiff Parikka and

12

members of the New York Sub-Class based their decisions to purchase Chipotle’s products because

13

of Chipotle’s misrepresentations and omissions of material facts.

14

116.

Plaintiff Parikka and New York Sub-Class members are entitled to relief, including

15

enjoining Chipotle to cease and desist from engaging in the practices described herein, as well as a

16

declaration of rights that Chipotle’s Non-GMO Claims are deceptive and misleading.

17

COUNT VII

18

Unjust Enrichment
On Behalf of the Nationwide Class

19
20

117.

Plaintiffs reallege each and every allegation contained above, and incorporate by

21

reference all other paragraphs of this Complaint as if fully set forth herein. Plaintiffs bring this claim

22

on behalf of the Nationwide Class.

23
24
25
26
27
28

118.

Chipotle engaged in deceptive and misleading conduct regarding its Non-GMO

Claims as set forth above.
119.

As a result of Chipotle’s conduct alleged herein, Plaintiffs conferred a benefit on

Chipotle by patronizing its establishments and spending money purchasing Chipotle’s products.
120.

Chipotle accepted and retained the benefit in the amount of the sales and/or profits it

earned from sales of its products to Plaintiffs and Class members.
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1

121.

Chipotle has monetarily benefitted from its unlawful, unfair, misleading, and

2

deceptive practices and advertising at the expense of Plaintiffs and Class members, under

3

circumstances in which it would be unjust and inequitable for Chipotle to be permitted to retain the

4

benefit of its wrongful conduct.

5

122.

Plaintiffs and the Class Members are entitled to full refunds, restitution and/or

6

damages from Chipotle and/or an order of this Court proportionally disgorging all profits, benefits,

7

and other compensation obtained by Chipotle from its wrongful conduct.

8

establishment of a constructive trust from which the Plaintiffs and Class members may seek

9

restitution or compensation may be created.

10

COUNT VIII

11

Misrepresentation (Intentional or Negligent)
On Behalf of the Nationwide Class

12
13

123.

If necessary, the

Plaintiffs reallege each and every allegation contained above, and incorporate by

14

reference all other paragraphs of this Complaint as if fully set forth herein. Plaintiffs bring this claim

15

on behalf of the Nationwide Class.

16

124.

Chipotle’s Non-GMO Claims have omitted materials fact to the public, including

17

Plaintiff and Class Members, about its products. Through its advertising and other means, Chipotle

18

failed to disclose that (1) Chipotle’s Meat Products have been raised on GMO or genetically

19

engineered feed and are not “non-GMO”; (2) Chipotle’s Dairy Products are sourced from cows raised

20

on GMO or genetically engineered feed and are not “non-GMO”; and (3) Chipotle’s Soft Drinks

21

contain GMOs and are not “non-GMO”.

22

125.

At all relevant times Chipotle was aware that its Non-GMO Claims were deceptive

23

and misleading, and purposefully omitted material facts regarding its Non-GMO Claims in order to

24

induce reliance by Plaintiffs and Class members and influence their decisions to purchase Chipotle’s

25

products. At a minimum, Chipotle negligently misrepresented and omitted material facts regarding

26

its Non-GMO Claims.

27
28

126.

Plaintiffs and the Class members justifiably reasonably relied on Chipotle’s

representations and omissions as set forth herein, and, in reliance thereon, purchased Chipotle’s
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1

products they would not have otherwise purchased or paid the same amount for. Had Plaintiffs

2

known all material facts regarding Chipotle’s Non-GMO Claims they would have acted differently,

3

and would not have been damaged by Chipotle’s conduct.

4

127.

As a direct and proximate result of Chipotle’s misrepresentations and omissions,

5

Plaintiffs and Class members were induced to purchase and consume Chipotle’s products, and have

6

suffered damages to be determined at trial in that, among other things, they have been deprived of

7

the benefit of their bargain in that they bought products that were not what they were represented to

8

be, and they have spent money on products that had less value than was reflected in the premium

9

purchase price they paid.

10

COUNT IX

11

Declaratory Relief, 28 U.S.C. § 2201
On Behalf of the Nationwide Class

12
13

128.

Plaintiffs reallege each and every allegation contained above, and incorporate by

14

reference all other paragraphs of this Complaint as if fully set forth herein. Plaintiffs bring this claim

15

on behalf of the Nationwide Class.

16

129.

An actual controversy has arisen and now exists between Plaintiffs and the putative

17

Classes on the one hand, and Chipotle on the other, concerning the misleading and deceptive nature

18

of Chipotle’s Non-GMO Claims. Plaintiffs and Class members contend that Chipotle’s Non-GMO

19

Claims are deceptive and misleading because (1) Chipotle’s Meat Products have been raised on GMO

20

or genetically engineered feed and are not “non-GMO”; (2) Chipotle’s Dairy Products are sourced

21

from cows raised on GMO or genetically engineered feed and are not “non-GMO”; and (3)

22

Chipotle’s Soft Drinks contain GMOs and are not “non-GMO”. Plaintiffs contend Chipotle’s Non-

23

GMO Claims are inconsistent with reasonable consumers’ understanding of such representations.

24

On the other hand, Chipotle contends that it can promulgate deceptive, confusing, misleading,

25

inconsistent, and amorphous Non-GMO Claims to suit its market and profit driven objectives.

26

Chipotle contends its use of Non-GMO Claims is not deceptive, and misleading to reasonable

27

consumers.

28
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130.

1
2

Accordingly, Plaintiffs are entitled to and seek a judicial determination of whether

Chipotle’s Non-GMO Claims are deceptive and misleading to reasonable consumers.

3

131.

A judicial determination of the rights and responsibilities of the parties over

4

Chipotle’s Non-GMO Claims is necessary and appropriate at this time so (1) that the rights of the

5

Plaintiffs and the Nationwide Class may be determined with certainty for purposes of resolving this

6

action; and (2) and so that the Parties and the marketplace will have a consistent understanding of

7

what Non-GMO Claims mean in the absence of applicable regulations.

8

PRAYER FOR RELIEF

9

WHEREFORE, Plaintiffs, on behalf of themselves and on behalf of the Classes, pray for

10

relief as follows:

11

A.

For an Order certifying this case as a class action pursuant to Federal Rule of Civil

12

Procedure 23 against Chipotle, appointing Plaintiffs as Class Representatives of their

13

respective Classes, and Kaplan Fox & Kilsheimer LLP and Kobre & Kim LLP as

14

Class Counsel;

15

B.

Awarding monetary, punitive and actual damages and/or restitution, as appropriate;

16

C.

Awarding declaratory and injunctive relief as permitted by law or equity to assure

17

that the Class have an effective remedy, including enjoining Chipotle from continuing

18

the unlawful practices as set forth above;

19

D.

Prejudgment interest to the extent allowed by the law;

20

E.

Awarding all costs, experts’ fees and attorneys’ fees, expenses and costs of

21

prosecuting this action; and

22

F.

Such other and further relief as the Court may deem just and proper.

23

JURY TRIAL DEMAND

24

Plaintiffs demand a trial by jury on all issues so triable.

25

///

26

///

27

///

28
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1

DATED: September 11, 2019

2

KAPLAN FOX & KILSHEIMER LLP
By:

/s/ Laurence D. King
Laurence D. King
Matthew George
Mario M. Choi
350 Sansome Street, Suite 400
San Francisco, CA 94104
Telephone: (415) 772-4700
Facsimile: (415) 772-4707
lking@kaplanfox.com
mgeorge@kaplanfox.com
mchoi@kaplanfox.com

3
4
5
6
7
8

KAPLAN FOX & KILSHEIMER LLP
Frederic S. Fox (pro hac vice)
Donald R. Hall (pro hac vice)
850 Third Avenue, 14th Floor
New York, NY 10022
Telephone: (212) 687-1980
Facsimile: (212) 687-7714
ffox@kaplanfox.com
dhall@kaplanfox.com

9
10
11
12
13

KOBRE & KIM LLP
Hartley M. K. West (SBN 191609)
150 California Street, 19th Floor
San Francisco, CA 94111
Telephone: 415-582-4781
hartley.west@kobrekim.com

14
15
16

19

KOBRE & KIM LLP
Matthew I. Menchel (pro hac vice)
201 South Biscayne Boulevard, Suite 1900
Miami, FL 33131
Telephone: 305-967-6108
matthew.menchel@kobrekim.com

20

Attorneys for Plaintiffs

17
18

21
22
23
24
25
26
27
28
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KAPLAN FOX & KILSHEIMER LLP

FIRM PROFILE

850 Third Avenue, 14th Floor
New York, New York 10022
Tel.: 212.687.1980
Fax: 212.687.7714

423 Sumac Road
Highland Park, Illinois 60035
Tele.: 847.831.1585
Fax.: 847.831.1580

350 Sansome Street, Ste 400
San Francisco, CA 94104
Tel.: 415.772.4700
Fax: 415.772.4707

160 Morris Street
Morristown, NJ 07960
Tel.: 973.656.0222
Fax: 973.401.1114

11111 Santa Monica Blvd
Suite 620
Los Angeles, CA 90025
Tel.: 310.575.8604
Fax: 310.444.1913

NEW YORK, NY

LOS ANGELES, CA
CHICAGO, IL

SAN FRANCISCO, CA
MORRISTOWN, NJ
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History of Kaplan Fox & Kilsheimer LLP
Leo Kaplan and James Kilsheimer founded “Kaplan & Kilsheimer” in 1954, making
the firm one of the most established litigation practices in the country. James Kilsheimer
was a celebrated federal prosecutor in the late 1940s and early 1950s in New York who
not only successfully tried some of the highest profile cases in the country, but also
handled the U.S. Attorney’s Office’s criminal appeals to the Second Circuit.
Now known as “Kaplan Fox & Kilsheimer LLP,” the early commitment to highstakes litigation continues to define the firm to the present day. In 2009, Portfolio Media’s
Law360 ranked Kaplan Fox’s securities litigation practice as one of the top 5 in the country
(plaintiff side), and again in July 2014, the Legal 500 ranked Kaplan Fox as one of the top
eight plaintiff’s firms for securities litigation. In March 2013, the National Law Journal
included Kaplan Fox on its list of the top 10 “hot” litigation boutiques, a list that includes
both plaintiff and defense firms. In 2014, 2015 and 2016, more than half of the firm’s
partners – including attorneys on both coasts – were rated “Super Lawyers.”
The firm has three primary litigation practice areas (antitrust, securities, and
consumer protection), and the firm is a leader in all three. To date, we have recovered
more than $5 billion for our clients and classes. In addition, the firm has expanded its
consumer protection practice to include data privacy litigation, and few other firms can
match Kaplan Fox’s recent leadership in this rapidly emerging field.

The following

describes Kaplan Fox’s major practice areas, its most significant recoveries and its
attorneys.

Case 4:16-cv-02200-HSG Document 205-9 Filed 09/11/19 Page 4 of 39

Securities Litigation
Over the past 35 years, Kaplan Fox has been a leader in prosecuting corporate
and securities fraud —ranging from cases concerning accounting fraud to those involving
complicated and complex financial instruments. Since the passage of the Private
Securities Litigation Reform Act in 1995, Kaplan Fox has emerged as one of the foremost
securities litigation firms representing institutional investors of all sizes, including many of
the world’s largest public pension funds.
Kaplan Fox’s selection by Portfolio Media’s Law360 as one of the five top securities
litigation firms (plaintiff side) for 2009 was based, in part, on the representation of public
pension funds in high profile and complex securities class actions, including In re Merrill
Lynch & Co., Inc. Securities, Derivative & ERISA Litigation; In re Bank of America
Corp. Securities, ERISA & Derivative Litigation; In re Fannie Mae Securities
Litigation; and In re Ambac Financial Group, Inc. Securities Litigation. Some of the
firm’s most significant securities recoveries include:
In re Bank of America Corp. Securities, Derivative, and ERISA
Litigation, MDL No. 2058 (S.D.N.Y.) ($2.425 billion recovered)
In re Merrill Lynch & Co., Inc. Securities Litigation, Master File
No. 07-CV-9633 (JSR) (S.D.N.Y.) ($475 million recovered)
In re 3Com Securities Litigation, No. C-97-21083-EAI (N.D. Ca)
($259 million recovered)
In re Fannie Mae 2008 Securities Litigation, No. 08-cv-7831
(PAC) (S.D.N.Y.) ($170 million recovered)
In re MicroStrategy Securities Litigation, No. CV-00-473-A (E.D.
Va.) ($155 million recovered)
AOL Time Warner Cases I & II (Opt-out) Nos. 4322 & 4325 (Cal.
State Court, LA County) ($140 million recovered)

2
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In re Informix Securities Litigation, C-97-129-CRB (N.D. Cal.)
($136.5 million recovered)
In re Xcel Energy, Inc. Securities Litigation, Master File No. 02CV-2677-DSD (D. Minn.) ($80 million recovered)
In re Elan Corporation Securities Litigation, No. 02-CV-0865RMB (S.D.N.Y.) ($75 million recovered)
In re Sequenom, Inc. Securities Litigation No. 09-cv-921 (S.D.
Cal.) ($70 million recovered)
Barry Van Roden, et al. v. Genzyme Corp., et al., No. 03-CV4014-LLS (S.D.N.Y.) ($64 million recovered)

3
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Antitrust Litigation
Kaplan Fox has been at the forefront of significant private antitrust actions, and we
have been appointed by courts as lead counsel or members of an executive committee for
plaintiffs in some of the largest antitrust cases throughout the United States.

This

commitment to leadership in the antitrust field goes back to at least 1967, when firm cofounder Leo Kaplan was appointed by the Southern District of New York to oversee the
distribution of all ASCAP royalties under the 1950 antitrust consent decree in United States
v. American Society of Composers, Authors and Publishers, 41-CV-1395 (SDNY), a
role he held for 28 years until his death in 1995. To this day, ASCAP awards the “Leo Kaplan
Award” to an outstanding young composer in honor of Leo’s 28 years of service to ASCAP.
Members of the firm have also argued before federal Courts of Appeals some of the
most significant decisions in the antitrust field in recent years. For example, Robert Kaplan
argued the appeal in In re Flat Glass Antitrust Litigation, 385 F. 3d 350 (3d Cir. 2004),
and Greg Arenson argued the appeal in In re High Fructose Corn Syrup Antitrust
Litigation, 295 F. 3d 651 (7th Cir. 2002). In a relatively recent survey of defense counsel,
in-house attorneys, and individuals involved in the civil justice reform movement, both were
named among the 75 best plaintiffs’ lawyers in the country based on their expertise and
influence.
Over the years, Kaplan Fox has recovered over $2 billion for our clients in antitrust
cases. Some of the larger antitrust recoveries include:
In re Air Cargo Shipping Services Antitrust Litigation, MDL 1775
(E.D.N.Y.) (settled during trial preparation, for total settlement of
more than $1.25 billion)
In re Neurontin Antitrust Litigation, MDL No. 1479, Master File
No. 02-1390 (D.N.J.) ($190 million recovered)

4
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In re High Fructose Corn Syrup Antitrust Litigation, MDL No.
1087, Master File No. 95-1477 (C.D. Ill) ($531 million recovered)
In re Brand Name Prescription Drugs Antitrust Litigation, MDL
997 (N.D. Ill.) ($720 plus million recovered)
In re Infant Formula Antitrust Litigation, MDL 878 (N.D.Fla.) ($126
million recovered)
In re Flat Glass Antitrust Litigation, MDL 1200 (W.D. Pa.) ($122
plus million recovered)
In re Hydrogen Peroxide Antitrust Litigation, MDL 1682 (E.D. Pa.)
($97 million recovered)
In re Plastics Additives Antitrust Litigation, 03-CV-1898 (E.D.
Pa.) ($46.8 million recovered)
In re Medical X-Ray Film Antitrust Litigation, CV 93-5904
(E.D.N.Y.) ($39.6 million recovered)
In re NBR Antitrust Litigation, MDL 1684 (E.D. Pa.) ($34.3 million
recovered)

5
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Consumer Protection and Data Privacy Litigation
The consumer protection practice is headquartered in Kaplan Fox’s San Francisco
office, which opened in 2000, and is led by Laurence King, an experienced trial lawyer
and former prosecutor. Mr. King also recently served as a Vice-Chair, and then Co-Chair,
of the American Association for Justice’s Class Action Litigation Group.
Mr. King and our other effective and experienced consumer protection litigators
regularly champion the interests of consumers under a variety of state and federal
consumer protection laws. Most frequently, these cases are brought as class actions,
though under certain circumstances an individual action may be appropriate.
Kaplan Fox’s consumer protection attorneys have represented victims of a broad
array of misconduct in the manufacturing, testing, marketing, and sale of a variety of
products and services and have regularly been appointed as lead or co-lead counsel or
as a member of a committee of plaintiffs’ counsel in consumer protection actions by courts
throughout the nation. Among our significant achievements are highly recognized cases
including In re Baycol Products Litigation, MDL 1431-MJD/JGL (D. Minn.) (victims have
recovered $350 million recovered to date); In re Providian Financial Corp. Credit Card
Terms Litigation, MDL No. 1301-WY (E.D. Pa.) ($105 million recovered); In re Thomas
and Friends Wooden Railway Toys Litig., No. 07-cv-3514 (N.D. Ill.) ($30 million
settlement obtained for purchasers of recalled “Thomas Train” toys painted with lead
paint); In re Pre-Filled Propane Tank Marketing and Sales Practices Litigation, No.
4:09-md-2086 (W.D. Mo.) (settlements obtained where consumers will receive
substantially in excess of actual damages and significant injunctive relief); Berry v. Mega
Brands Inc., No. 08-CV-1750 (D.N.J.) (class-wide settlement obtained where consumers

6
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will receive full refunds for defective products) and David Wolf, et al. v. Red Bull GmBH,
et al., No. 1:13-cv-08008 (S.D.N.Y.) ($13 million settlement fund obtained for purchasers
of Red Bull energy drink).
Data privacy is a fairly new area of law and broadly encompasses two scenarios.
In a data breach case, a defendant has lawful custody of data, but fails to safeguard it or
use it in an appropriate manner. In a tracking case, the defendant intercepts or otherwise
gathers digital data to which it is not entitled in the first place.
Kaplan Fox is an emerging leader in both types of data privacy litigation. For
example, Laurence King filed and successfully prosecuted one of very first online data
breach cases, Syran v. LexisNexis Group, No. 05-cv-0909 (S.D. Cal.), and was courtappointed liaison counsel in a recently successfully concluded data breach case against
LinkedIn. See In re: LinkedIn User Privacy Litigation, 12-cv-3088-EJD (N.D. Cal.)
(Davila, J.). The firm is also leading a data privacy case against Universal Property &
Casualty Insurance Company related to the public exposure of sensitive customer data.
See Rodriguez v. Universal Property & Cas. Ins. Co., 16-cv-60442-JK (S.D. Fla.).
(motion to dismiss denied Aug. 19, 2016). The firm is also an industry leader in the even
newer field of email and internet tracking litigation.

Current cases include In re:

Facebook Internet Tracking Litigation, 5:12-md-02314-EJD (N.D. Cal.) (Davila, J.) and
In re: Google Inc. Cookie Placement Consumer Privacy Litig., 12-MD-2358-SLR CD.
Del.) (Kaplan Fox appointed to plaintiffs’ steering committee). In addition, Kaplan Fox
was appointed Co-Lead Class Counsel in a digital privacy class action against Yahoo!,
Inc., related to Yahoo’s alleged practice of scanning emails for content, which was
recently settled. See In re: Yahoo Mail Litigation, 5:13-cv-04980-LHK (N.D. Cal.)

7
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ATTORNEY BIOGRAPHIES
PARTNERS

ROBERT N. KAPLAN is widely recognized as a leading antitrust and securities
litigator with more than 40 years of experience in securities, antitrust, and other complex
litigation. He has led the prosecution of numerous class actions and shareholder
derivative actions, recovering billions of dollars for the victims of corporate
wrongdoing. Mr. Kaplan was recently listed by defense and corporate counsel as one of
the top 75 plaintiffs’ attorneys in the United States for all disciplines, and he has also been
ranked as one of the top attorneys in the United States for securities litigation by Legal
500 in each of the last three years. He also has earned a reputation as a leading litigator
in the antitrust arena. Mr. Kaplan honed his litigation skills as a trial attorney with the U.S.
Department of Justice. Mr. Kaplan was recognized as Super Lawyer in the New York
Metro Area. He was lead counsel for CalPERS in AOL Time Warner Cases I & II (Ca.
Sup. Ct., L.A. Cty.), and was a lead in In re Merrill Lynch & Co., Inc. Securities, Derivative
& ERISA Litigation, In re Escala Securities Litigation and In re Bank of America Corp.
Securities Litigation, in which a settlement in the amount of $2.425 billion and corporate
governance changes was approved by the Court.
In the antitrust arena, he has been a lead counsel in many significant actions. He
was a lead counsel in In re Air Cargo Antitrust Litigation (more than $1.25 billion in
settlements) and DIPF Antitrust Litigation, In re Cast Iron Soil Pipe and Fittings Antitrust
Litigation, and has been appointed as a lead counsel in In re Keurig Green Mountain
Single-Serve Coffee Antitrust Litigation.
He also represents clients in private antitrust actions, including Affiliated Foods,
Inc., Affiliated Foods Midwest Cooperative, Inc., Alex Lee, Inc., Associated Food Stores,
Inc., Associated Grocers of New England, Inc., Associated Grocers, Inc., Bashas’ Inc.,
Big Y Foods, Inc., Brookshire Brothers, Inc., Brookshire Grocery Company, Certco, Inc.,
Dollar Tree Distribution, Inc., Greenbrier International, Inc., Family Dollar Stores, Inc.,
Family Dollar Services, LLC, Fareway Stores, Inc., Giant Eagle, Inc., The Golub
Corporation, Kmart Corporation, K-VA-T Food Stores, Inc., Marc Glassman, Inc., McLane
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Company, Inc., Meadowbrook Meat Company, Inc., Merchants Distributors, LLC,
Schnuck Markets, Inc., SpartanNash, URM Stores Inc., Western Family Foods, Inc. and
Woodman’s Food Market, Inc., 99 Cents Only Stores LLC, in individual cases against TriUnion Seafoods, LLC, d/b/a Chicken of the Sea, King Oscar, Inc., Bumble Bee Foods,
LLC f/k/a Bumble Bee Seafoods, LLC, and StarKist Co., in In re Packaged Seafood
Products Antitrust Litigation, MDL No. 2670 (S.D. Cal.).
Mr. Kaplan previously served as lead counsel or member of the Executive
Committee in numerous plaintiff treble damage actions including In re Neurontin Antitrust
Litigation, MDL No. 1479, Master File No. 02-1390 (D.N.J.) ($190 million recovered); In
re High Fructose Corn Syrup Antitrust Litigation, MDL No. 1087, Master File No. 95-1477
(C.D. Ill.) ($531 million recovered); In re Brand Name Prescription Drugs Antitrust
Litigation, MDL 997 (N.D. Ill.) ($720 plus million recovered); In re Infant Formula Antitrust
Litigation, MDL 878 (N.D. Fla.) ($126 million recovered); In re Flat Glass Antitrust
Litigation, MDL 1200 (W.O. Pa.) ($122 plus million recovered) (Mr. Kaplan successfully
argued an appeal before the U.S. Court of Appeals for the Third Circuit, which issued a
ground-breaking and often-cited summary judgment opinion. In re Flat Glass Antitrust
Litigation, 191 F.R.D. 472, 476 n. 7 (W.D. Pa.1999)); In re Hydrogen Peroxide Antitrust
Litigation, MDL 1682 (E.D. Pa.) ($97 million recovered); In re Plastics Additives Antitrust
Litigation, 03-CV-1898 (E.D. Pa.) ($46.8 million recovered); In re Medical X-Ray Film
Antitrust Litigation, CV 93-5904 (E.D.N.Y.) ($39.6 million recovered); and In re NBR
Antitrust Litigation, MDL 1684 (E.D. Pa.) ($34.3 million recovered).
Mr. Kaplan is also representing financial institutions across the country in data
breach cases against Home Depot and is a member of the Plaintiffs’ Steering Committee.
Mr. Kaplan was a trial attorney with the Antitrust Division of the U.S. Department
of Justice. There, he litigated civil and criminal actions. He also served as law clerk to the
Hon. Sylvester J. Ryan, then chief judge of the U.S. District Court for the Southern District
of New York and served as an acting judge of the City Court for the City of Rye, N.Y.
In addition to his litigation practice, he has also been active in bar and legal
committees. For more than fifteen years, he has been a member of what is now known
as the Eastern District of New York’s Courts Committee on Civil Litigation.

9

Case 4:16-cv-02200-HSG Document 205-9 Filed 09/11/19 Page 12 of 39

Mr. Kaplan’s published articles include: “Complaint and Discovery In Securities
Cases,” Trial, April 1987; “Franchise Statutes and Rules,” Westchester Bar Topics, Winter
1983; “Roots Under Attack: Alexander v. Haley and Courlander v. Haley,”
Communications and the Law, July 1979; and “Israeli Antitrust Policy and Practice,”
Record of the Association of the Bar, May 1971.
Mr. Kaplan sits on the boards of several organizations, including the Columbia Law
School Board of Visitors, Board of Directors of the Carver Center in Port Chester, N.Y.,
and Member of the Dana Farber Visiting Committee, Thoracic Oncology in Boston, MA.
Education:


B.A., Williams College (1961)



J.D., Columbia University Law School (1964)

Bar Affiliations and Court Admissions:


Bar of the State of New York (1964)



U.S. Supreme Court



U.S. Courts of Appeals for the Second, Third, Seventh, Ninth, Tenth and
Eleventh Circuits



U.S. District Courts for the Southern, Eastern, and Northern Districts of New
York, the Central District of Illinois, and the District of Arizona

Professional Affiliations:


Committee to Support the Antitrust Laws (past President)



National Association of Securities and Commercial Law Attorneys (past
President)



Advisory Group of the U.S. District Court for the Eastern District of New York



American Bar Association



Association of Trial Lawyers of America (Chairman, Commercial Litigation
Section, 1985-86)



Association of the Bar of the City of New York (served on the Trade Regulation
Committee; Committee on Federal Courts)



Member of Board of Trustees for the Rye Historical Society

Mr. Kaplan can be reached by email at: RKaplan@kaplanfox.com
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FREDERIC S. FOX first associated with Kaplan Fox in 1984, and became a
partner in the firm in 1991. For over 30 years, he has concentrated his work in the area
of class action litigation. Mr. Fox has played important roles in many major class action
cases. He was one of the lead trial lawyers in two securities class actions, one of which
was the first case tried to verdict under the Private Securities Litigation Reform Act of
1995.
Mr. Fox has played a lead role in many major securities class action cases,
including as a senior member of the litigation and trial team in In re Bank of America Corp.
Securities, ERISA, & Derivative Litigation, No. 09-MDL-2058 (S.D.N.Y.) (“In re Bank of
America”). The case arose out of Bank of America’s acquisition of Merrill Lynch. In re
Bank of America settled for $2.425 billion plus significant corporate governance reforms,
and stands as one of the largest securities class action settlements in history. In In re
Bank of America, Mr. Fox served as lead counsel on behalf of major public pension funds.
Mr. Fox currently represents many institutional investors including governmental
entities in both class actions and individual litigation. Mr. Fox is currently leading the team
of attorneys prosecuting an individual opt-out action on behalf of a public pension fund
arising out of the fraud at Petrobras in Brazil. Other significant cases in which Mr. Fox
served as lead counsel include: In re Merrill Lynch & Co., Inc. Securities, Derivative, &
ERISA Litigation, No. 07-cv-9633 (S.D.N.Y.)(in which he was the primary attorney
responsible for negotiating the $475 million settlement); In re Fannie Mae 2008 Securities
Litigation, No. 08-cv-7831 (S.D.N.Y.) (“In re Fannie Mae 2008”) ($170 million settlement);
In re SunPower Securities Litigation, Case No. 09-cv-5473 (N.D. Cal.); In re Merrill Lynch
Research Reports Securities Litigation (S.D.N.Y.) (arising from analyst reports issued by
Henry Blodget); In re Salomon Analyst Williams Litigation (S.D.N.Y.) and In re Salomon
Focal Litigation (S.D.N.Y.) (both actions stemming from analyst reports issued by Jack
Grubman). Mr. Fox has also handled derivative cases seeking corporate governance
reform and other shareholder litigation on behalf of public pension funds asserting state
law and foreign causes of action. Mr. Fox is a frequent speaker and panelist in both the
U.S and abroad on a variety of topics including securities litigation and corporate
governance.
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In the consumer protection area, he served on the Plaintiffs’ Steering Committee
in the Baycol Products Litigation where there have been more than $350 million in
settlements. Additionally, he is serving as one of the Co-lead Counsel in In re RC2 Corp.
Toy Lead Paint Products Liability Litigation pending in the Northern District of Illinois.
Mr. Fox is listed in the current editions of New York Super Lawyers and was
recognized in Benchmark Litigation as a New York “Litigation Star.”
Mr. Fox is the author of “Current Issues and Strategies in Discovery in Securities
Litigation,” ATLA, 1989 Reference Material; “Securities Litigation: Updates and
Strategies,” ATLA, 1990 Reference Material; and “Contributory Trademark Infringement:
The Legal Standard after Inwood Laboratories, Inc. v. Ives Laboratories,” University of
Bridgeport Law Review, Vol. 4, No. 2.
During law school, Mr. Fox was the notes and comments editor of the University
of Bridgeport Law Review.
Education:


B.A., Queens College (1981)



J.D., Bridgeport School of Law (1984)

Bar Affiliations and Court Admissions:


Bar of the State of New York (1985)



Bar of the District of Columbia (2013)



U.S. Supreme Court



U.S. Courts of Appeals for the First, Second, Fourth, Sixth and Eleventh
Circuits



U.S. District Courts for the Southern and Eastern Districts of New York, the
District of Colorado and the District of Columbia

Professional Affiliations:


American Bar Association



Association of the Bar of the City of New York



Association of Trial Lawyers of America (Chairman, Commercial Law Section,
1991-92)

Mr. Fox can be reached by email at: FFox@kaplanfox.com
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GREGORY K. ARENSON is principally a plaintiffs’ antitrust lawyer. He has been
ranked as a Super Lawyer for several years. Among other matters, he has argued the
appeals in In re High Fructose Corn Syrup Antitrust Litig., 295 F.3d 651 (7th Cir. 2002),
and In re Hydrogen Peroxide Antitrust Litig., 552 F.3d 305 (3d Cir. 2009).
Mr. Arenson has been a partner in Kaplan Fox & Kilsheimer LLP since 1993. Prior
to joining Kaplan Fox, he was a partner with Proskauer Rose LLP. Earlier in his career,
he was a partner with Schwartz Klink & Schreiber and an associate with Rudnick & Wolfe
(now DLA Piper).
Mr. Arenson is active in the New York State Bar Association. He was a member of
the House of Delegates from 2013 to 2017 and has been Vice Chair and a member of
the Executive Committee of the Sections Caucus. He was Chair of the Commercial and
Federal Litigation Section from June 2013 through May 2014. He has been Co- Chair of
the New York State Bar Association Task Force on the State of Our Courthouses, whose
report was adopted by the House of Delegates on June 20, 2009; a member of the New
York State Bar Association Special Committee on Standards for Pleadings in Federal
Litigation, whose report was adopted by the House of Delegates on June 19, 2010; and
a member of the New York State Bar Association Special Committee on Discovery and
Case Management in Federal Litigation, whose report was adopted by the House of
Delegates on June 23, 2012.
Mr. Arenson has written frequently on discovery issues. His published articles
include: “Rule 68 Offers of Judgment and Mootness, Especially for Collective or Class
Actions, 20 NY LITIGATOR 25 (2015); “Report on Proposed Amendments to Federal Rule
of Civil Procedure 45,” 17 NY LITIGATOR 21 (2012); “Rule 8 (a)(2) After Twombly: Has
There Been a Plausible Change?” 14 NY LITIGATOR 23 (2009); “Report on Proposed
Federal Rule of Evidence 502,” 12 NY LITIGATOR 49 (2007); “Report: Treating the Federal
Government Like Any Other Person: Toward a Consistent Application of Rule 45,” 12
NY LITIGATOR 35 (2007); “Report of the Commercial and Federal Litigation Section on the
Lawsuit Abuse Reduction Act of 2005,” 11 NY LITIGATOR 26 (2006); “Report Seeking To
Require Party Witnesses Located Out-Of-State Outside 100 Miles To Appear At Trial Is
Not A Compelling Request,” 11 NY LITIGATOR 41 (2006); “Eliminating a Trap for the
Unwary: A Proposed Revision of Federal Rule of Civil Procedure 50,” 9 NY LITIGATOR 67
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(2004); “Committee Report on Rule 30(b)(6),” 9 NY LITIGATOR 72 (2004); “Who Should
Bear the Burden of Producing Electronic Information?” 7 FEDERAL DISCOVERY NEWS, No.
5, at 3 (April 2001); “Work Product vs. Expert Disclosure – No One Wins,” 6 FEDERAL
DISCOVERY NEWS, No. 9, at 3 (August 2000); “Practice Tip: Reviewing Deposition
Transcripts,” 6 FEDERAL DISCOVERY NEWS, No. 5, at 13 (April 2000); “The Civil Procedure
Rules: No More Fishing Expeditions,” 5 FEDERAL DISCOVERY NEWS, No. 9, at 3 (August
1999); “The Good, the Bad and the Unnecessary: Comments on the Proposed Changes
to the Federal Civil Discovery Rules,” 4 NY LITIGATOR 30 (1998); and “The Search for
Reliable Expertise: Comments on Proposed Amendments to the Federal Rules of
Evidence,” 4 NY LITIGATOR 24 (1998). He was co-editor of FEDERAL RULES

OF

CIVIL

PROCEDURE, 1993 AMENDMENTS, A PRACTICAL GUIDE, published by the New York State
Bar Association; and a co-author of “Report on the Application of Statutes of Limitation in
Federal Litigation,” 53 ALBANY LAW REVIEW 3 (1988).
Mr. Arenson serves as a mediator in the U.S. District Court for the Southern District
of New York. In addition, he is an active alumnus of the Massachusetts Institute of
Technology, having served as a member of the Corporation, a member of the Corporation
Development Committee, vice president of the Association of Alumni/ae, member of the
Alumni Association Selection Committee, and member of the Annual Fund Board (of which
he was a past chair).
Education:


S.B., Massachusetts Institute of Technology (1971)



J.D., University of Chicago (1975)

Bar Affiliations and Court Admissions:


Bar of the State of Illinois (1975)



Bar of the State of New York (1978)



U.S. Supreme Court



U.S. Courts of Appeals for the Second, Third and Seventh Circuits



U.S. District Courts for the Northern and Central Districts of Illinois, Southern
and Eastern Districts of New York, and Eastern District of Michigan



U.S. Tax Court

Mr. Arenson can be reached by email at: GArenson@kaplanfox.com
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LAURENCE D. KING joined Kaplan Fox in 1994, and became a partner in the firm
in 1998. Mr. King initially joined the firm in New York, but in 2000 relocated to San
Francisco to open the firm’s first West Coast office. He is now partner-in-charge of the
firm’s San Francisco and Los Angeles offices.
Mr. King practices primarily in the areas of consumer protection litigation and
securities litigation, the latter with an emphasis on institutional investor representation. In
both of these practice areas, he has played a substantial role in cases that have resulted
in some of the largest recoveries ever obtained by Kaplan Fox, including In re Bank of
America Corp. Securities, Derivative, and ERISA Litigation (S.D.N.Y.), In re Baycol
Products Litigation (E.D. Pa.), In re 3Com Securities Litigation (N.D. Cal.), In re Informix
Securities Litigation (N.D. Cal.), AOL Time Warner Cases I & II (Cal. Super. Ct., L.A. Cty.)
and Providian Credit Card Cases (Cal. Super. Ct., S.F. Cty.).
An experienced trial lawyer, prior to joining Kaplan Fox Mr. King served as an
assistant district attorney under the legendary Robert Morgenthau in the Manhattan (New
York County, New York) District Attorney’s office, where he tried numerous felony
prosecutions to a jury verdict. At Kaplan Fox, he was a member of the trial team for two
class actions tried to verdict, In re Biogen Securities Litigation (D. Mass.) and In re Health
Management Securities Litigation (E.D.N.Y.). Mr. King has also participated in trial
preparation for numerous other cases in which favorable settlements were achieved for
our clients on or near the eve of trial.
Mr. King has been selected for inclusion in Northern California SuperLawyers since
2012, and from 2011-13, he served as a Vice-Chair, and then as Co-Chair, of the
American Association for Justice’s Class Action Litigation Group.
Education:


B.S., Wharton School of the University of Pennsylvania (1985)



J.D., Fordham University School of Law (1988)

Bar Affiliations and Court Admissions:


Bar of the State of New York (1989)



Bar of the State of California (2000)



U.S. Court of Appeals for the Second, Third, Fifth, Ninth and Tenth Circuits
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U.S. District Courts for the District of New Jersey, Eastern District of
Pennsylvania, Southern and Eastern Districts of New York, and Northern,
Central and Southern Districts of California

Professional Affiliations:


Bar Association of San Francisco



American Bar Association



American Association for Justice



San Francisco Trial Lawyers’ Association



American Business Trial Lawyers

Mr. King can be reached by email at: LKing@kaplanfox.com

JOEL B. STRAUSS first associated with Kaplan Fox in 1992, and became a
partner of the firm in 1999. He practices in the area of securities and consumer fraud
class action litigation, with a special emphasis on accounting and auditing issues. He has
been repeatedly selected for inclusion to the New York Super Lawyers list (Securities
Litigation) (2007-2010, 2014-2017).
Prior to joining Kaplan Fox, Mr. Strauss served as a senior auditor with Coopers &
Lybrand (n/k/a PwC). Combining his accounting background and legal skills, he has
played a critical role in successfully prosecuting numerous securities class actions across
the country on behalf of public pension fund clients. Mr. Strauss was one of the lead trial
lawyers for the plaintiffs in the first case to go to trial and verdict under the Private
Securities Litigation Reform Act of 1995.
More recently Mr. Strauss has been involved in representing the firm’s institutional
clients in the following securities class actions, among others: In re Bank of America Corp.
Securities, ERISA & Derivative Litig. (S.D.N.Y.) ($2.425 billion settlement); In re Merrill
Lynch & Co., Inc. Securities, Derivative and ERISA Litig. (S.D.N.Y.) ($475 million
settlement); In re Prestige Brands Holdings Inc. Securities Litig. (S.D.N.Y.) ($11 million
settlement); In re Gentiva Securities Litig. (E.D.N.Y.) ($6.5 million settlement); and In Re
SunPower Securities Litig. (N.D. Cal.) ($19.7 million settlement). He has also served as
lead counsel for lead plaintiffs in In re OCA, Inc. Securities Litig. (E.D. La.) ($6.5 million
settlement) and In re Proquest Company Securities Litig. (E.D. Mich.) ($20 million
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settlement). Mr. Strauss also played an active role for plaintiff investors in In Re
Countrywide Financial Corporation Securities Litig. (C.D. Cal.), which settled for more
than $600 million.
In the consumer protection area, Mr. Strauss served as Chair of the Plaintiffs’ NonParty Discovery Committee in In re Baycol Products Litigation, MDL No. 1431-MJD/JG (D.
Minn.), where there were more than $350 million in settlements.
Mr. Strauss is also active in the firm’s growing data privacy practice. In July 2017,
he moderated a panel on U.S. Data Privacy Laws at a conference in Tel Aviv.
Although currently practicing exclusively as a lawyer, Mr. Strauss is a licensed
Certified Public Accountant in the State of New York.
Mr. Strauss has also been a guest lecturer on the topics of securities litigation,
auditors’ liability and class actions for seminars sponsored by the Practicing Law Institute
and the Association of the Bar of the City of New York.
Education:


B.A., Yeshiva University (1986)



J.D., Benjamin N. Cardozo School of Law (1992)

Bar Affiliations and Court Admissions:


Bar of the State of New Jersey



Bar of the State of New York



U.S. Court of Appeals for the First, Second and Third Circuits



U.S. District Courts for the Southern and Eastern Districts of New York and the
District of New Jersey

Professional Affiliations:


American Bar Association (member, Litigation Section, Rule 23 subcommittee)



Association of the Bar of the City of New York



New York State Bar Association



American Institute of Certified Public Accountants

Mr. Strauss can be reached by email at: JStrauss@kaplanfox.com
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HAE SUNG NAM joined Kaplan Fox in 1999 and became a partner of the firm in
2005. She practices in the areas of securities and antitrust litigation, mainly focusing in
the firm’s securities practice.
Since joining the firm, Ms. Nam has been involved in all aspects of securities
practice, including case analysis for the firm’s institutional investor clients. She has been
a key member of the litigation team representing a number of institutional clients in class
action securities litigation, including cases against Bank of America Corporation, Fannie
Mae and Ambac Financial Group, Inc. She also has a focus in prosecuting opt-out actions
on behalf of the Firm’s clients and has played a significant role in AOL Time Warner Cases
I & II (Cal. Sup. Ct., L.A. Cty.) and State Treasurer of the State of Michigan v. Tyco
International, Ltd., et al., and is currently representing an institutional investor in an optout case against Petrobras.
Ms. Nam has also been involved in the firm’s antitrust practice, representing
purchasers of flat glass products in a class action alleging a price-fixing conspiracy. Prior
to joining the firm, Ms. Nam was an associate with Kronish Lieb Weiner & Hellman LLP,
where she trained as transactional attorney in general corporate securities law and
mergers and acquisitions.
Ms. Nam graduated, magna cum laude, with a dual degree in political science and
public relations from Syracuse University’s Maxwell School and S.I. Newhouse School of
Public Communications. Ms. Nam obtained her law degree, with honors, from George
Washington University Law School. During law school, Ms. Nam was a member of the
George Washington University Law Review. She is the author of a case note, “Radio –
Inconsistent Application Rule,” 64 Geo. Wash. L. Rev. (1996). In addition, she also served
as an intern for the U.S. Department of Justice, Antitrust Division.
Education:


B.A., magna cum laude, Syracuse University (1994)



J.D., with honors, George Washington University School of Law (1997)

Bar Affiliations and Court Admissions:


Bar of the State of New York (1998)



U.S. Court of Appeals for the Eleventh Circuit
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U.S. District Courts for the Southern and Eastern Districts of New York, and
Eastern District of Wisconsin

Ms. Nam can be reached by email at: HNam@kaplanfox.com

DONALD R. HALL has been associated with Kaplan Fox since 1998, and became
a partner of the firm in 2005. He practices in the areas of securities, antitrust and
consumer protection litigation. Mr. Hall is actively involved in maintaining and establishing
the firm’s relationship with institutional investors and oversees the Portfolio Monitoring
and Case Evaluation Program for the firm’s numerous institutional investors.
Mr. Hall was a member of the trial team prosecuting In re Bank of America, which
settled for $2.425 billion, the single largest securities class action recovery for violations
of Section 14(a) of the Exchange Act and one of the top securities litigation settlements
obtained in history. He currently represents a number of the firm’s institutional investor
clients in securities class actions, including in In re Eletrobras Secs. Litig., Case No. 15cv-5754 as co-lead counsel in a class action against a Brazilian company and in Kasper
v. AAC Holdings, Inc., No. 15-cv-00923, also as co-lead counsel. Mr. Hall successfully
represented institutional clients in In re Merrill Lynch, which settled for $475 million; In re
Fannie Mae 2008, which settled for $170 million; In re Ambac Financial Group, Inc.
Securities Litigation, No. 08-cv-411 (S.D.N.Y.) (“In re Ambac”); In re Majesco Securities
Litigation, No. 05-cv-3557 (D.N.J.); and In re Escala Group, Inc. Secs. Litig., No. 05-cv3518 (S.D.N.Y.) (“In re Escala”). Additionally, he was a member of the litigation team in
AOL Time Warner Cases I & II, an opt-out action brought by institutional investors that
settled just weeks before trial, resulting in a recovery of multiples of what would have
been obtained had those investors remained members of the class action.
Mr. Hall has played a key role in many of the firm’s securities and antitrust class
actions resulting in substantial recoveries for the firm’s clients, including In re Merrill Lynch
Research Reports Securities Litigation (arising from analyst reports issued by Henry
Blodget); In re Salomon Analyst Williams Litigation and In re Salomon Focal Litigation
(both actions stemming from analyst reports issued by Jack Grubman); In re Flat Glass
Antitrust Litigation; and In re Compact Disc Antitrust Litigation.
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Mr. Hall graduated from the College of William and Mary in 1995 with a B.A. in
Philosophy and obtained his law degree from Fordham University School of Law in 1998.
During law school, Mr. Hall was a member of the Fordham Urban Law Journal and a
member of the Fordham Moot Court Board. He also participated in the Criminal Defense
Clinic, representing criminal defendants in federal and New York State courts on a probono basis.
Education:


B.A., College of William and Mary (1995)



J.D., Fordham University School of Law (1998)

Bar Affiliations and Court Admissions:


Bar of the State of Connecticut



Bar of the State of New York



U.S. Supreme Court



U.S. Courts of Appeals for the First, Second and Eleventh Circuits



U.S. District Courts for the Southern and Eastern Districts of New York

Professional Affiliations:


American Bar Association



Association of Trial Lawyers of America



New York State Bar Association

Mr. Hall can be reached by email at: DHall@kaplanfox.com

JEFFREY P. CAMPISI first associated with Kaplan Fox in 2004 and became a
partner of the firm in 2012. He practices in the areas of securities and antitrust litigation.
Mr. Campisi has been involved in all aspects of securities practice, including case
analysis for the firm’s numerous public pension fund and institutional investor clients. Mr.
Campisi recently represented institutional investors in the following securities class
actions: Kasper v. AAC Holdings, Inc. et al., 15-cv-923 (M.D. Tenn.) ($25 million
settlement); In re 2008 Fannie Mae Securities Litigation (08cv7831) (S.D.N.Y.) ($170
million settlement); In re Merrill Lynch & Co., Inc. Securities, Derivative and ERISA
Litigation (07cv9633) (S.D.N.Y.) ($475 million settlement); and In re Sequenom, Inc.
Securities Litigation (S.D. Cal.) (09cv921) (more than $60 million in cash and stock
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recovered).
Mr. Campisi served as law clerk for Herbert J. Hutton, United States District Court
Judge for the Eastern District of Pennsylvania.
Education:


B.A., cum laude, Georgetown University (1996)



J.D., summa cum laude, Villanova University School of Law (2000)
Member of Law Review and Order of the Coif

Bar affiliations and court admissions:


Bar of the State of New York



U.S. Courts of Appeals for the Ninth and Tenth Circuits



U.S. District Courts for the Southern and Eastern Districts of New York, and
Western District of Tennessee

Professional affiliations:


Federal Bar Council



American Association for Justice

Mr. Campisi can be reached by email at: jcampisi@kaplanfox.com

MELINDA CAMPBELL has been associated with Kaplan Fox since September
2004 and became a partner of the firm in 2012. She represents investors and institutions
in securities fraud class action litigation.
Mrs. Campbell current noteworthy cases include: In re Bank of America Corp.
Securities Litigation, MDL No. 2058 (S.D.N.Y.); In re Ambac Financial Group, Inc.
Securities Litigation, No. 08-cv-411(NRB) (S.D.N.Y.); In re Fannie Mae 2008 Securities
Litigation, No. 08-cv-7831(PAC) (S.D.N.Y.), and In re Credit Suisse-AOL Securities
Litigation, No. 02-cv-12146(NG) (D. Mass.).
Mrs. Campbell obtained her J.D. from the University of Pennsylvania Law School.
While attending law school, she successfully represented clients of the Civil Practice
Clinic of the University of Pennsylvania Law School, and provided pro bono legal services
through organizations including the Southern Poverty Law Center.
Mrs. Campbell obtained her undergraduate degree from the University of Missouri
(cum laude).
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Mrs. Campbell is an active member in the Federal Courts Committee of the New
York County Lawyers Association and served as a panelist in a continuing legal education
course offered by the Committee concerning waiver of attorney-client privilege under
Federal Rule of Evidence 501. Additionally, Mrs. Campbell is a member of the New York
State Bar Association, the National Association of Women Lawyers, and the New York
Women’s Bar Association.
Education:


B.A., University of Missouri (2000)



J.D., University of Pennsylvania Law School (2004)

Bar affiliations and court admissions:
 Bar of the State of New York (2005)


U.S. Courts of Appeals for the First, Second and Eleventh Circuits



U.S. District Courts for the Southern and Eastern Districts of New York

Professional affiliations:


American Bar Association



New York State Bar Association



New York County Lawyers Association



New York Women’s Bar Association



National Association of Women Lawyers

Mrs. Campbell can be reached by email at: MCampbell@kaplanfox.com

ELANA KATCHER became an associate with Kaplan Fox in July 2007, and has
been a partner since January 2016. She is a graduate of New York University School of
Law and Oberlin College. She primarily practices in the area of antitrust law and complex
commercial litigation. Ms. Katcher began her career in antitrust litigation as a member of
the trial team defending Microsoft Corporation against a series of private class actions
brought in courts around the country, as well as representing other major defendants at
trial and in bet-the-company litigation. Since 2007, she has worked in some of Kaplan
Fox’s largest cases, including In re Air Cargo Shipping Servs. Antitrust Litig., MDL No.
1775 (E.D.N.Y.), and a successful bellwether trial in Neurontin Marketing, Sales Practices
& Products Liability Litig., MDL No. 1629 (D. Mass.). In addition, Ms. Katcher helmed the
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team that successfully opposed the first Rule 12(b)(6) motion to dismiss in the sprawling
Generic Pharmaceutical antitrust actions, see In re Propranolol Antitrust Litig., 249 F.
Supp. 3d 712 (S.D.N.Y. 2017) (Rakoff, J.), and has played an integral role in briefing and
arguing key discovery motions in the Generic Pharmaceutical antitrust actions, now
pending before District Judge Cynthia M. Rufe in the Eastern District of Pennsylvania.
Earlier, Ms. Katcher in Generic Pharmaceutical argued on behalf of all of the different
plaintiff groups a key motion before Judge Rufe. Ms. Katcher also represents significant
corporate clients in an individual antitrust action in In re Packaged Seafood Antitrust
Litigation, Case No.: 15-MD-2670 JLS (MDD) (S.D. Cal.), in which she argued a key
motion before District Judge Janis L. Sammartino.
Prior to Kaplan Fox, she was an associate at Sullivan & Cromwell LLP and King &
Spalding LLP, where she participated in the defense of major companies, including at trial
and in arbitration.
Education:


B.A. Oberlin College



J.D., New York University

Bar Affiliations and Court Admissions:


Bar of the State of New York



U.S. District Courts for the Southern and Eastern Districts of New York

Professional Affiliations:


New York State Bar Association



New York City Bar Association

Ms. Katcher can be reached by email at: ekatcher@kaplanfox.com

MATTHEW P. McCAHILL was associated with Kaplan Fox from 2003 to 2005, rejoined the firm in May 2013 and became a partner in 2016. He practices in the areas of
antitrust and securities litigation, as well as commercial litigation. From 2006 to early
2013, Mr. McCahill was an associate at Berger & Montague, P.C. in Philadelphia. While
focusing on insurance and antitrust class action cases, including In re Payment Card
Interchange Fee and Merchant Discount Antitrust Litigation, MDL No. 1720 (E.D.N.Y.)
and Ormond et al. v. Anthem, Inc. et al., Case No. 1:05-cv-01908-TWP-TAB (N.D. Ind.)
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(related to the demutualization of Anthem Insurance, which settled for $90 million in
2012), he also represented corporations and bankruptcy trustees in commercial litigation
involving claims for breach of contract, breach of fiduciary duty and fraudulent
conveyance.
Mr. McCahill’s practice includes representation of plaintiffs opting out of class
actions. He currently represents large retailers who opted out of the Payment Card class
to pursue their own antitrust actions against Visa and MasterCard challenging the
networks’ merchant rules and their interchange (or “swipe”) fees. Among the merchants
he and the firm represent in that case are E-Z Mart Stores, Inc., Sunoco, LP (formerly
known as Susser Holdings Corp., operator of the Stripes® convenience store chain),
Jacksons Food Stores, Sheetz, Inc., Kum & Go, L.C., Einstein Noah Restaurant Group,
Furniture Row, Inc. and NPC International, Inc. (the world’s largest franchisee of Pizza
Hut restaurants).
Mr. McCahill is part of the Kaplan Fox team representing large grocery chains and
food distributors (including Giant Eagle, Inc., Associated Food Stores, Inc., Affiliated
Foods, Inc., Western Family Foods, Inc. and the McLane Company, Inc., among others)
in individual actions in In re Packaged Seafood Products Antitrust Litigation, MDL No.
2670 (S.D. Cal.), alleging price-fixing and other antitrust violations against Tri-Union
Seafoods, LLC (d/b/a Chicken of the Sea), Bumble Bee Foods, LLC, and others. He and
other Kaplan Fox lawyers are also representing the Ohio Public Employees Retirement
System in an individual securities fraud action against Brazilian energy conglomerate
Petrobras in In re Petrobras Securities Litigation, Civ. Action No. 14-cv-9662 (JSR)
(S.D.N.Y.). Mr. McCahill’s current and past involvement in class action litigation at Kaplan
Fox includes: In re Cast Iron Soil Pipe Antitrust Litigation, MDL No. 2508 (E.D. Tenn.),
where he currently represents a proposed class of direct purchasers of cast iron soil pipes
and fittings in an antitrust case against the Cast Iron Soil Pipe Institute, Charlotte Pipe &
Foundry Co. and McWane, Inc. and its subsidiaries; In re SandRidge Energy, Inc.
Shareholder Derivative Litigation, No. CIV-13-102-W (W.D. Okla.) (partial settlement of
$38 million); In re Neurontin Antitrust Litigation, MDL No. 1479 (D.N.J.) (delayed-generic
entry action brought by direct purchasers of Pfizer’s drug Neurontin, which settled for
$190 million following nearly 12 years of litigation).
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In 2014, 2015 and 2016, Mr. McCahill was named a “New York Metro Super
Lawyer – Rising Star” in antitrust litigation, and was selected as a “Pennsylvania Super
Lawyer – Rising Star” (also in antitrust litigation) in 2012 and 2013. He is a member of
the American, Pennsylvania State, New York State and New York City bar associations.
Mr. McCahill’s pro bono efforts focus primarily on representing Marine Corps veterans in
benefits proceedings before the Veterans Administration.
Education:


B.A., History, summa cum laude, Rutgers College (2000)



J.D., Fordham Law School (2003)

Bar Affiliations and Court Admissions:


Bars of the State of New York and the Commonwealth of Pennsylvania



U.S. Court of Appeals for the Second Circuit



U.S. District Courts for the Southern and Eastern Districts of New York and
the Eastern District of Pennsylvania

Professional Affiliations:


American Bar Association



New York State Bar Association



Pennsylvania Bar Association



Association of the Bar of the City of New York

Mr. McCahill can be reached by email at: mmccahill@kaplanfox.com
DAVID A. STRAITE joined the New York office of Kaplan Fox in 2013 and became
a partner in 2017. He focuses on digital privacy litigation, helping to protect consumer
privacy in class actions against Facebook, Google, Yahoo and others. In 2012, M.I.T.
Technology Review magazine called Mr. Straite “something of a pioneer” in digital privacy
litigation. Mr. Straite also protects investors in securities, corporate governance, and
hedge fund litigation. Prior to joining the firm, Mr. Straite helped launch the US offices of
London-based Stewarts Law LLP, where he was the global head of investor protection
litigation, the partner in residence in New York, and a member of the US executive
committee. Prior to Stewarts Law he worked in the Delaware office of Grant & Eisenhofer
and the New York office of Skadden Arps.
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Mr. Straite speaks frequently on topics related to both privacy and investor
protection. Most recently he was a featured panelist on the "Data Privacy and Article III
Standing" panel at the Federal Bar Council's 2017 Winter Meeting along with Dean Erwin
Chemerinsky and the Hon. Lorna Schofield. Prior events included being a featured
speaker at the St. John’s University “Cyber Law” CLE weekend in February 2016, and a
featured panelist the hedge fund panel at the February 6, 2013 meeting of the National
Association of Public Pension Attorneys in Washington, D.C. (“Structuring Investments –
Do I Get to Go to the Cayman Islands?”). David also debated the general counsel of
Meetup, Inc. during 2013 Social Media Week (“David vs. Goliath: the Global Fight for
Digital Privacy”) and gave a guest lecture on the Legal Talk Network’s “Digital Detectives”
podcast. He has also given interviews to Channel 10 (Tel Aviv), BBC World News
(London), SkyNews (London), CBS Ch. 2 (New York) and CBS news radio
(Philadelphia). Mr. Straite is also an adjunct professor at Yeshiva University's Sy Syms
School of Business, teaching Business Law and Ethics for the Fall semester (2015 and
2016).
Mr. Straite has co-authored Google and the Digital Privacy Perfect Storm in ECommerce Law Reports (UK) (2013), authored Netherlands: Amsterdam Court of Appeal
Approves Groundbreaking Global Settlements Under the Dutch Act on the Collective
Settlement of Mass Claims, in The International Lawyer’s annual “International Legal
Developments in Review” (2009), and was a contributing author for Maher M. Dabbah &
K.P.E. Lasok, QC, Merger Control Worldwide (2005).
Mr. Straite’s recent litigation includes co-leading a class of investors in In re: CSO
Hedge Fund Litigation New York federal court (settlement approved January 2016);
pursuing digital privacy claims as co-class counsel in In re: Facebook Internet Tracking
Litigation and In re Yahoo Mail Litigation in California (settlement approved August 2016)
and In re: Google Inc. Cookie Placement Consumer Privacy Litigation in Delaware;
pursuing corporate governance claims in Delaware Chancery Court in a number of
matters; and helping to develop the first multi-claimant test of the UK’s new prospectus
liability statute in a case against the Royal Bank of Scotland in the English courts.
Education:


B.A., Tulane University, Murphy Institute of Political Economy (1993)
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J.D., magna cum laude, Villanova University School of Law (1996), Managing
Editor, Law Review and Order of the Coif

Bar affiliations and court admissions:


Bar of the State of New York (2000)



Bar of the State of Delaware (2009)



Bar of the State of Pennsylvania (1996)



Bar of the State of New Jersey (1996)



Bar of the District of Columbia (2008)



U.S. District Courts for the Southern and Eastern Districts of New York; Eastern
District of Pennsylvania; and the District of Delaware



U.S. Courts of Appeals for the Second, Third and Ninth Circuits

Professional affiliations:


American Bar Association
-

Section of Litigation (Privacy and Data Security Committee)

-

Section of Business Law



Delaware Bar Association



New York American Inn of Court (Master of the Bench)



Internet Society

Mr. Straite can be reached by email at: dstraite@kaplanfox.com
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OF COUNSEL
GARY L. SPECKS practices primarily in the area of complex antitrust litigation.
He has represented plaintiffs and class representatives at all levels of litigation, including
appeals to the U.S. Courts of Appeals and the U.S. Supreme Court. In addition, Mr.
Specks has represented clients in complex federal securities litigation, fraud litigation,
civil RICO litigation, and a variety of commercial litigation matters. Mr. Specks is resident
in the firm’s Chicago office.
During 1983, Mr. Specks served as special assistant attorney general on antitrust
matters to Hon. Neil F. Hartigan, then Attorney General of the State of Illinois.
Education:


B.A., Northwestern University (1972)



J.D., DePaul University College of Law (1975)

Bar Affiliations and Court Admissions:


Bar of the State of Illinois (1975)



U.S. Courts of Appeals for the Third, Fifth, Seventh, Ninth and Tenth Circuits



U.S. District Court for the Northern District of Illinois, including Trial Bar

Professional Affiliations:


American Bar Association



Illinois Bar Association



Chicago Bar Association

Mr. Specks can be reached by email at: GSpecks@kaplanfox.com

W. MARK MCNAIR practices in the area of securities litigation with a special
emphasis on institutional investor involvement. He associated with the firm in 2003, and
is resident in Washington, D.C. Prior to entering private practice, he was an attorney at
the Securities and Exchange Commission and the Municipal Securities Rulemaking
Board.
Education:


B.A. with honors, University of Texas at Austin (1972)



J.D. University of Texas at Austin (1975)



L.L.M. (Securities) Georgetown University (1989)
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Mr. McNair can be reached at MMcnair@kaplanfox.com

MAIA C. KATS practices in the area of consumer litigation, with a special
emphasis on deceptive labeling in the food and dietary supplements context. Prior to
joining Kaplan Fox, Maia was the Litigation Director for the Center for Science in the
Public Interest, where she led the department to unprecedented success. She is widely
regarded as a leading expert in food litigation and is a frequent speaker on the topic
nationwide. Maia is the consumer representative on FDLI’s 2019 Food Advertising,
Labeling, and Litigation Conference Planning Committee. She is based in Washington,
DC.
Maia has served as lead or co-lead counsel in many landmark, deceptive
marketing class actions that favorably resolved including, most recently, Coca-Cola
(Vitaminwater), PepsiCo (Naked Juice), General Mills (Cheerios Protein), and Campbell’s
(Plum Organics). She is currently class counsel in numerous deceptive “health halo”
cases, including against CVS (Algal-DHA memory supplements), Jamba Juice
(Smoothies), and Coca-Cola and the American Beverage Association (misleading
marketing of sugar drinks as not linked scientifically to obesity and diabetes). Coverage
of her cases routinely appears in the press, including on Good Morning America, ABC
News, The Wall Street Journal, The Washington Post, NPR, and more.
Education:


B.A. University of Michigan (1984)



J.D. University of Michigan Law School (1988)

Ms. Kats can be reached at MKats@kaplanfox.com

WILLIAM J. PINILIS practices in the areas of commercial, consumer and
securities class action litigation.
He has been associated with Kaplan Fox since 1999, and is resident in the firm’s
New Jersey office.
In addition to his work at the firm, Mr. Pinilis has served as an adjunct professor at
Seton Hall School of Law since 1995, and is a lecturer for the New Jersey Institute for
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Continuing Legal Education. He has lectured on consumer fraud litigation and regularly
teaches the mandatory continuing legal education course Civil Trial Preparation.
Mr. Pinilis is the author of “Work-Product Privilege Doctrine Clarified,” New Jersey
Lawyer, Aug. 2, 1999; “Consumer Fraud Act Permits Private Enforcement,” New Jersey
Law Journal, Aug. 23, 1993; “Lawyer-Politicians Should Be Sanctioned for Jeering
Judges,” New Jersey Law Journal, July 1, 1996; “No Complaint, No Memo – No WhistleBlower Suit,” New Jersey Law Journal, Sept. 16, 1996; and “The Lampf Decision: An
appropriate Period of Limitations?” New Jersey Trial Lawyer, May 1992.
Education:


B.A., Hobart College (1989)



J.D., Benjamin Cardozo School of Law (1992)

Bar Affiliations and Court Admissions:


Bar of the State of New Jersey (1992)



Bar of the State of New York (1993)



U.S. District Courts for the District of New Jersey, and the Southern and
Eastern Districts of New York

Professional Affiliations:


Morris County Bar Association



New Jersey Bar Association



Graduate, Brennan Inn of Court

Mr. Pinilis can be reached by email at: WPinilis@kaplanfox.com

JUSTIN B. FARAR joined Kaplan Fox in March 2008. He practices in the area of
securities and antitrust litigation with a special emphasis on institutional investor
involvement. He is located in the Los Angeles office. Prior to joining the firm, Mr. Farar
was a litigation associate at O’Melveny & Myers, LLP and clerked for the Honorable Kim
McLane Wardlaw on the Ninth Circuit Court of Appeals. Mr. Farar also currently serves
as a Commissioner to the Los Angeles Convention and Exhibition Authority.
Education:


J.D., order of the coif, University of Southern California Law School (2000)



B.A., with honors, University of California, San Diego
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Bar Affiliations and Court Admissions:


Bar of the State of California (2000)



U.S. Court of Appeals for the Ninth Circuit (2000)



U.S. District Court for the Central of California (2000)

Awards:


The American Society of Composers, Authors and Publishers’ Nathan Burkan
Award Winner, 2000 for article titled “Is the Fair Use Defense Outdated?”

Mr. Farar can be reached by email at: JFarar@kaplanfox.com

MATTHEW GEORGE is a complex litigation attorney at Kaplan Fox & Kilsheimer
LLP with a practice focused on data privacy, consumer protection, and employment/labor
cases. He has significant experience and expertise handling multidistrict litigation and
other coordinated proceedings in state and federal courts involving multiple parties and
complex discovery issues.
Matthew has been a strong advocate for consumer and patient privacy. He has
served on court-appointed lead counsel teams in notable cutting-edge data breach and
information privacy cases against Target, Adobe, Yahoo!, and Horizon Healthcare. In
these and other cases he has worked with cybersecurity experts to gain technical
knowledge in data collection, management and protection. He was recently appointed to
the Plaintiffs’ Steering Committee in In re 21st Century Oncology Data Breach Litigation,
MDL No. 2737, pending in the Middle District of Florida.
Matthew has also recovered unpaid overtime wages for thousands of workers
across the United States under state and federal law in over a dozen cases. His notable
recoveries include generating a $9.9 million settlement on behalf of retail employees and
winning a two-week arbitration representing misclassified account representatives
against a Fortune 500 company.

Matthew has also recovered over $10 million for

employees in cases alleging violations of the WARN Act when the employees were not
provided required notice before their terminations.
He has also represented customers challenging deceptive business practices and
has worked to obtain significant recoveries in consumer fraud cases against companies
including Chase, Mercedes-Benz and The Ritz-Carlton. He currently represents
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consumers in cases against HBO, Logitech, and Chipotle, among others. In addition to
representing plaintiffs in class action cases, Matthew has also represented institutional
clients including labor unions and conducted a risk management analysis for a multinational health and wellness consumer product corporation.
Matthew has been selected by his peers as a “Rising Star” by Northern California
Super Lawyers each year from 2011-2014 and was chosen as a “Super Lawyer” in 2016,
the first year he was eligible for the distinction. He has been a regular speaker at industry
conventions and seminars on topics ranging from arbitration, expert discovery, settlement
strategies, and the rapidly changing field of privacy law.
Education:


B.A., Political Science and Criminal Justice, magna cum laude, Chapman
University (2002)



J.D., The University of Michigan Law School (2005)

Publications and Speaking Engagements:


Expert Depositions: Promoting Expertise and Limiting Exposure –Bridgeport
Continuing Legal Education “Mastering the Deposition” Seminar (January
2017)



“How Viable Is the Prospect of Private Enforcement of Privacy Rights In The
Age of Big Data? An Overview of Trends and developments In Privacy Class
Actions” – Competition, The Journal of the Antitrust and Unfair Competition Law
Section of the State Bar of California, Volume 24, No. 1 (Spring 2015)



Panel Discussion of Sony Pictures Data Breach Cases – CNBC’s “Squawk On
the Street” (December 2014)



New and Developing Practice Areas – CAOC 53rd Annual Convention
(November 2014)



Privacy Law Symposium – University of California, Hastings College of the La
(April 2014)



Update On the Target Data Breach Litigation – HarrisMartin Target Data
Breach MDL Conference (March 2014)



Consumer Privacy Law – 8th Annual CAOC Class Action Seminar (February
2014)
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Privacy Litigation and Management: Strategies For Protection and Litigation –
Bridgeport Continuing Legal Education Seminar (December 2012)



Class Action Settlement Strategies and Mechanics – 12th Annual Bridgeport
Class Action Litigation & Management Conference (April 2012)



Developments In the Arbitration of Wage and Hour Disputes – Bridgeport 2010
Wage and Hour Conference (October 2010)

Bar Affiliations and Court Admissions:


Bar of the State of California



U.S. District Courts for the Northern, Central, Southern and Eastern Districts of
California, and the District of Colorado



Ninth Circuit Court of Appeals

Professional Affiliations:


Bay Area Lawyers for Individual Freedom



Consumer Attorneys of California (Diversity Committee)



American Bar Association (Labor and Employment Section)

Mr. George can be reached by email at: mgeorge@kaplanfox.com
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ASSOCIATES
MARIO M. CHOI is a resident in the San Francisco office and practices in the areas
of securities, antitrust, and consumer protection litigation. Mr. Choi’s recent litigations
include In re Gentiva Securities Litigation (E.D.N.Y.), Schueneman v. Arena
Pharmaceuticals, Inc., et al. (S.D. Cal.), In re Rocket Fuel, Inc. Securities Litigation (N.D.
Cal.), In re Keurig Green Mountain Single-Serve Coffee Antitrust Litigation (S.D.N.Y.), In
re Packaged Seafood Products Antitrust Litigation (S.D. Cal.), Schneider v. Chipotle
Mexican Grill, Inc. (N.D. Cal.), and In re Apple Inc. Device Performance Litigation (N.D.
Cal.).
During law school, Mr. Choi interned for the Honorable Bruce Selya, U.S. Circuit
Judge for the U.S. Court of Appeals for the First Circuit. After law school, Mr. Choi clerked
for the Honorable Richard B. Lowe, III, a justice of the New York Supreme Court. Prior
to joining the firm, Mr. Choi was a litigation associate at Pryor Cashman LLP.
Mr. Choi is actively involved in the community, including serving as a Judge Pro
Tem for the San Francisco Superior Court and on the boards of various non-profit
organizations in the Bay Area. For his work, Mr. Choi was recently elected as a Fellow
of the American Bar Foundation.
Education:


B.A., Boston University



M.A., Columbia University



J.D., Northeastern University

Bar Affiliations and Court Admissions:


Bar of the State of New York



Bar of the State of California



U.S. Courts of Appeals for the Eighth and Ninth Circuits



U.S. District Courts for the Northern, Southern and Central Districts of
California and the Southern District of New York

Professional Affiliations:


American Bar Association



Asian American Bar Association – Bay Area



Bar Association of San Francisco
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Federal Bar Association

Mr. Choi can be reached by email at: mchoi@kaplanfox.com

PAMELA MAYER has been associated with Kaplan Fox since 2009.

She

practices in the area of securities litigation.
Prior to joining Kaplan Fox, Ms. Mayer was a securities investigation and litigation
attorney for a multinational investment bank. Utilizing her combined legal and business
background, including her M.B.A., Ms. Mayer focuses on the research and analysis of
securities claims on behalf of our firm’s individual and institutional clients and is dedicated
full-time to the firm’s Portfolio Monitoring and Case Evaluation Program. Ms. Mayer also
has substantial litigation experience in the area of intellectual property.
Education:


B.S., The University of Rochester



J.D., The George Washington University



M.B.A., Finance, The University of Michigan

Bar Affiliations and Court Admissions:


Bar of the State of New York



U.S. District Courts for the Southern and Eastern Districts of New York

Professional Affiliations:


New York State Bar Association

Ms. Mayer can be reached by email at: pmayer@kaplanfox.com

AARON L. SCHWARTZ has been associated with Kaplan Fox since July 2017.
He practices securities, antitrust and consumer protection litigation.
Prior to joining the firm, Mr. Schwartz was a Deputy Attorney General in the
Pennsylvania Office of Attorney General, Antitrust Section. As a Deputy Attorney
General, Mr. Schwartz conducted investigations, brought suit to enjoin anticompetitive
corporate mergers, and prosecuted pharmaceutical product-hopping schemes, market
allocation schemes, and unfair trade practices.
Education:


B.A., University of Wisconsin—Madison (2009)
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J.D., The Pennsylvania State University—The Dickinson School of Law (2014)

Bar Affiliations and Court Admissions:


Bar of the Commonwealth of Pennsylvania



U.S. Court of Appeals for the Third Circuit



U.S. District Courts for the Eastern, Middle, and Western Districts of
Pennsylvania

Professional Affiliations:


Pennsylvania Bar Association



American Bar Association

Mr. Schwartz can be reached by email at: aschwartz@kaplanfox.com

JASON A. URIS has been associated with Kaplan Fox since May 2013. He
practices in the areas of securities, antitrust, and consumer litigation. He has recently
been a member of the litigation teams for various securities cases including In re Fannie
Mae 2008, In re: CSO Hedge Fund Litigation, and In re SandRidge Energy, Inc.
Shareholder Derivative Litigation, No. CIV-13-102-W (W.D. Okla.). He is currently
involved in In re Cast Iron Soil Pipe Antitrust Litigation, MDL No. 2508 (E.D. Tenn.),
representing a proposed class of direct purchasers of cast iron soil pipes and fittings in
an antitrust case against the Cast Iron Soil Pipe Institute, Charlotte Pipe & Foundry Co.,
and McWane, Inc. and its subsidiaries.
Education:


B.A., cum laude, Boston University (2011)



J.D., Fordham University School of Law (2014)

Bar Affiliations and Court Admissions:


Bar of the State of New York (2015)



U.S. District Courts for the Southern and Eastern Districts of New York

Professional Affiliations:


New York State Bar Association

Mr. Uris can be reached by email at: juris@kaplanfox.com
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RALPH E. LABATON focuses on litigating complex securities and antitrust cases
on behalf of institutional investors and businesses, as well as on investigating and
evaluating potential claims. Mr. Labaton is also involved in litigating consumer protection
and data privacy cases.
While in law school, Mr. Labaton worked for a national plaintiff’s litigation firm,
focusing on securities litigation and corporate governance matters. He also worked as a
legal intern for the U.S. Securities and Exchange Commission in the Division of
Enforcement, and completed a fellowship with the Brooklyn Volunteer Lawyers Project.
Education:


B.B.A., cum laude, Baruch College, Zicklin School of Business (2013)



J.D., Cornell Law School (2016)


Concentration in Business Law & Regulation



CALI Award for Excellence, Securities Law Clinic

Bar Affiliations and Court Admissions:


Bar of the State of New York (2017)

Professional Affiliations:


American Bar Association

Mr. Labaton can be reached by email at: rlabaton@kaplanfox.com
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Kobre & Kim – Trial Advocacy
Kobre & Kim is an AmLaw 200 firm focused on serving as special trial counsel alongside other law firms
in high-stakes litigation requiring an aggressive, trial-focused strategy.
We are called upon because of our:


Award-winning trial advocacy. We leverage our extensive courtroom experience to approach
each case using an aggressive, trial-focused strategy. Our practice has been recognized as “Trial
Firm of the Year” by Main Justice and our attorneys have been repeatedly named as “Litigators of
the Week” by the Daily Business Review. Our trial practice group is led by Matthew Menchel, a
nationally renowned trial lawyer, who is consistently praised by clients and legal industry peers for
his advocacy skills, including in Chambers & Partners USA where he is cited as “an absolutely
first-class trial practitioner,” and as “one of the best trial lawyers you will ever meet.” These
strategies have led to our recognition as one of the top litigation firms by Law360, which noted that
“the firm should be on the top of anyone’s short list for bet-the-company litigation.”



Conflict-free, special counsel. Our unique conflict-free, special counsel model enables us to serve
as co-counsel, and to work cooperatively and efficiently alongside the client’s regular outside legal
team to help them enhance their own client relationships. By avoiding long-term commercial
relationships, and the conflicts of interest that come with them, we maintain our independence as
advocates ready to litigate against virtually any institution. This is particularly valuable in class and
derivative actions where we are regularly called upon for our ability to take aggressive stances
against major industry participants in litigations with various overlapping stakeholders.



Unique litigation strategy. Our firm strategically uses litigation tools to establish a clear strategy
and course of action for all of our matters. We use orders of proof to map out a case in its entirety
and establish how the facts of the case, and the evidence supporting them, come together to form a
legal argument that can be used, witness by witness, element by element, to guide the trial from the
opening to its closing argument. We continuously update and discuss the order of proof to allow
our team and our client to visualize where the case is going, and what we need to do to win.
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Selective Engagements of Our Counsel
Trial Advocacy


Representation of Dr. Salomon Melgen as special trial counsel in the highly publicized U.S.
Department of Justice (DOJ) corruption case in the U.S. District Court for the District of New
Jersey, resulting in a hung jury after a two-month trial. Following trial, the court granted our motion
for judgment of acquittal on 7 of 18 counts charged, resulting in the DOJ dismissing all remaining
charges with prejudice.



Representation of Raoul Weil, former head of UBS Wealth Management and the highest-ranking
Swiss banker to stand trial in the U.S., in obtaining an acquittal on allegations that he conspired
with wealthy Americans to hide US $20 billion in secret offshore accounts to avoid taxes. We were
brought in as special trial counsel, where Matthew Menchel’s cross-examinations of the key
government witnesses and closing argument played a vital role in crippling the government’s case.
The jury acquitted Mr. Weil in under an hour, which the presiding judge acknowledged was due to
Mr. Menchel’s advocacy.



Representation of Donald R. Wilson and DRW Investments in a bench trial against the Commodity
Futures Trading Commission (CFTC) and allegations of manipulation of futures contracts. After
a bench trial in the U.S. District Court for the Southern District of New York, the Court returned a
verdict in favor of the defense and against the CFTC on all causes of action.



Representation of Pankesh Patel in the highly publicized, eight-week “Foreign Corrupt Practices
Act (FCPA) sting trial” in obtaining a novel ruling regarding the limits of U.S. jurisdiction under
the FCPA. We went on to secure a judgment of acquittal in favor of Mr. Patel on an alleged
substantive violation of the act and a charge that he conspired to launder money, while also
obtaining a mistrial as to the remaining two charges against Mr. Patel. Ultimately the government
dismissed the case entirely. Mr. Menchel’s cross examination of the government’s lead case agent
was widely credited as the turning point in the case, including by the presiding judge.

Class Action Litigation


Representation of plaintiffs in a vitamin C price-fixing antitrust class action involving a US $147
million+ judgment against Chinese companies.



Representation of several energy drink companies and certain former limited liability company
members and investors in a federal court purported class and derivative lawsuit.



Representation of an investment management firm and principals in class and derivative actions in
the Superior Court of California and the U.S. District Court for the Southern District of New York,
alleging breach of fiduciary duty and negligence, arising out of US $280 million in investment
losses.
2
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Representation of a large public company in connection with a civil antitrust class action regarding
an alleged antitrust conspiracy.

Representative Personnel
Matthew I. Menchel (matthew.menchel@kobrekim.com – Miami) is nationally
recognized for his extraordinary skill in the courtroom and has served as lead trial
counsel in numerous high-profile complex civil and regulatory matters. Mr. Menchel
regularly represents individuals, institutional and corporate clients in high-value
commercial litigations involving fraud.
Mr. Menchel has been recognized by leading industry publications including
Chambers & Partners USA: Trial Lawyers, where he is nationally ranked in Band 1 as a “fearless and
relentless trial lawyer who can walk into a courtroom on any matter in any jurisdiction and command the
issues.” He is commended for his “masterful trial work” and “way of communicating with the jury,” as well
as his “ability to cross-examine a witness in very special and unique ways.” The National Law Journal
named Mr. Menchel a “2015 Litigation Trailblazer” and The Daily Business Review has twice selected him
as the “Most Effective Lawyer” for his trial wins in high-profile matters. The presiding judge on a highly
publicized, eight-week trial publicly commented about Mr. Menchel’s trial skills stating “his cross
examination was about as text-book an example of a vigorous cross examination as I’ve ever seen.”
Before joining Kobre & Kim, Mr. Menchel served in the DOJ as an Assistant U.S. Attorney, as well as
Chief of the Criminal Division, in the U.S. Attorney’s Office for the Southern District of Florida. As
Criminal Division Chief, he supervised more than 150 federal prosecutors and oversaw the Health Care
Fraud Task Force. Prior to that, Mr. Menchel served in the Health Care Fraud Unit, where he investigated,
prosecuted, and tried numerous cases involving the misbranding of products. Mr. Menchel previously
served as a state prosecutor in the Manhattan District Attorney’s Office.
Hartley M. K. West (hartley.west@kobrekim.com – San Francisco) is an
experienced trial lawyer who regularly represents individuals and major companies
in large-scale litigation involving false statements, misrepresentations and fraud. Ms.
West has handled matters involving product misbranding and false claims
allegations, including a matter related to misleading marketing of products by a
Fortune 50 company.
Before joining Kobre & Kim, Ms. West served as an Assistant U.S. Attorney in the Criminal Division of
the U.S. Attorney’s Office for the Northern District of California, including as a supervisor in the Economic
Crimes and Securities Fraud Section and as Criminal Health Care Fraud Coordinator. Earlier in her career,
Ms. West was a litigator with McCutchen Doyle Brown & Enersen, LLP.

3
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Steven G. Kobre (steven.kobre@kobrekim.com – New York), co-founder of the
firm, is an experienced trial lawyer who has served as lead counsel in numerous highvalue litigations and arbitrations. Mr. Kobre focuses on complex civil litigation,
particularly disputes involving Fortune 500 companies and other large institutions.
Mr. Kobre is repeatedly recognized in leading industry publications, including
Chambers & Partners, where he is acknowledged for being “unruffled under
pressure,” and “not afraid of getting in and understanding the detail.” Clients call him “brilliant at keeping
the big picture in mind” and note he is “really at the top of the field.”
Before establishing Kobre & Kim, Mr. Kobre served as an Assistant U.S. Attorney in the Criminal Division
of the U.S. Attorney's Office for the Southern District of New York. Earlier in his career, Mr. Kobre worked
as an Assistant District Attorney in the New York County District Attorney's Office, where he prosecuted
a wide range of cases.
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CHIPOTLE LITIGATION
TIME REPORT
FIRM NAME: Kaplan Fox & Kilsheimer LLP
REPORTING PERIOD: Inception through August 31, 2019

NAME

TOTAL
HOURS

FS Fox (P)
LD King (P)
JB Strauss (P)
DR Hall (P)
D Straite (P)
LM Fong (OC)
M George (OC)
JB Farar (OC)
MM Choi (A)
L Dubick (A)
W Howe (A)
R Labaton (A)
C Fabiani (LC)
KM Cosgrove (I)
M Moonsammy (PL)
S Powley (PL)
W Gomes (PL)
L Rodriguez (PL)
N Lee (PL)

236.60
816.40
2.70
36.40
0.60
189.70
1246.10
3.00
1481.50
0.30
492.50
1.50
14.00
40.20
4.70
72.20
36.50
2.00
76.50

TOTALS

4753.40

HOURLY
RATE
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

975
895
880
810
785
650
725
625
655
485
425
395
230
325
325
285
270
185
125

LODESTAR
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

230,685.00
730,678.00
2,376.00
29,484.00
471.00
123,305.00
903,422.50
1,875.00
970,382.50
145.50
209,312.50
592.50
3,220.00
13,065.00
1,527.50
20,577.00
9,855.00
370.00
9,562.50

$ 3,260,906.50
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CHIPOTLE LITIGATION
EXPENSE REPORT

FIRM NAME: Kaplan Fox & Kilsheimer LLP
REPORTING PERIOD: Inception through August 31, 2019

CUMULATIVE
EXPENSES

CATEGORY
Facsimile/Telephone
Air Express/Postage/Messengers
Class Notices
Process Services
Filing Fees
Witness Fees
Transcripts
On-Line Research
Travel/Meals
Mediation - Jams
Experts - SGS North America
Experts - ORC Survey Services
Experts - Best Evidence Video
Experts - Economics & Technology
Experts - Krosnick
Experts - Berent
Experts - SSRS
Experts - NORC Consumer Survey

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

66.92
3,009.66
2,545.00
809.36
2,387.20
40.00
35,561.12
98,804.49
42,460.69
16,554.00
1,400.00
1,100.00
1,440.00
77,401.42
118,985.99
46,281.11
2,661.00
88,000.00

TOTALS

$

539,507.96
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CHIPOTLE LITIGATION
TIME REPORT
FIRM NAME: Kobre & Kim
BILLING MATTER: 3957.001
REPORTING PERIOD: Inception through August 31, 2019

NAME
M Menchel (Partner)
S Kobre (Partner)
H. West (Partner)
C Dockery (Associate)
J Lee (Analyst)
C Pak (Legal Assistant)
J McGuffee (Legal Assistant)
TOTALS

TOTAL
HOURS
54.40
0.40
57.40
40.70
6.40
9.40
8.10
176.80

HOURLY
RATE
$
$
$
$
$
$
$

1,275
1,275
995
695
495
195
195

LODESTAR
$
$
$
$
$
$
$

69,360.00
510.00
57,113.00
28,286.50
3,168.00
1,833.00
1,579.50

$

161,850.00
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CHIPOTLE LITIGATION
EXPENSE REPORT

FIRM NAME: Kobre & Kim
BILLING MATTER: 3957.001
REPORTING PERIOD: Inception through August 31, 2019

CUMULATIVE
EXPENSES

CATEGORY
Travel/Meals

$

7,037.35

TOTALS

$

7,037.35
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1

UNITED STATES DISTRICT COURT

2

NORTHERN DISTRICT OF CALIFORNIA

3
4
5
6

MARTIN SCHNEIDER, SARAH DEIGERT,
THERESA GAMAGE, and NADIA PARIKKA,
Individually and on Behalf of All Others
Similarly Situated,

7
8
9
10

Plaintiffs,

Case No. 4:16-cv-02200-HSG (KAW)
DECLARATION OF STEVEN
WEISBROT OF ANGEION GROUP,
LLC IN SUPPORT OF MOTION FOR
PRELIMINARY APPROVAL OF
CLASS ACTION SETTLEMENT

v.
CHIPOTLE MEXICAN GRILL, INC., a
Delaware Corporation,

11

Defendant.

12
13 I, Steven Weisbrot, Esq., declare under penalty of perjury as follows:
14 1.

I am a partner at the class action notice and settlement administration firm Angeion Group,

15 LLC (“Angeion”). I am fully familiar with the facts contained herein based upon my personal
16 knowledge.
17 2.

I have been responsible in whole or in part for the design and implementation of hundreds

18 of court-approved notice and administration programs including some of the largest and most
19 complex notice plans in recent history. I have taught numerous accredited Continuing Legal
20 Education courses on the Ethics of Legal Notification in Class Action Settlements, using Digital
21 Media in Due Process Notice Programs, as well as Claims Administration, generally. I am the author
22 of multiple articles on Class Action Notice, Claims Administration, and Notice Design in
23 publications such as Bloomberg, BNA Class Action Litigation Report, Law360, the ABA Class
24 Action and Derivative Section Newsletter, and I am a frequent speaker on notice issues at
25 conferences throughout the United States and internationally.
26
27
28
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1 3.

I was certified as a professional in digital media sales by the Interactive Advertising Bureau

2 (“IAB”) and I am co-author of the Digital Media section of Duke Law’s Guidelines and Best
3 Practices—Implementing 2018 Amendments to Rule 23.
4 4.

I have given public comment and written testimony to the Judicial Conference Committee

5 on Rules of Practice and Procedure on the role of direct mail, email, broadcast media, digital media
6 and print publication, in effecting Due Process notice, and I have met with representatives of the
7 Federal Judicial Center to discuss the 2018 amendments to Rule 23 and suggest an educational
8 curriculum for the judiciary concerning notice procedures.
9 5.

Prior to joining Angeion’s executive team, I was employed as Director of Class Action

10 services at Kurtzman Carson Consultants, an experienced notice and settlement administrator. Prior
11 to my notice and claims administration experience, I was employed in private law practice.
12 6.

My notice work comprises a wide range of settlements that include product defect, mass

13 disasters, false advertising, employment, antitrust, tobacco, banking, firearm, insurance, and
14 bankruptcy cases. I have been at the forefront of infusing digital media, as well as big data and
15 advanced targeting, into class action notice programs. For example, the Honorable Sarah Vance
16 stated in her December 31, 2014 Order in In Re: Pool Products Distribution Market Antitrust
17 Litigation, MDL No. 2328:
18

To make up for the lack of individual notice to the remainder of the
class, the parties propose a print and web-based plan for publicizing
notice. The Court welcomes the inclusion of web-based forms of
communication in the plan…. The Court finds that the proposed
method of notice satisfies the requirements of Rule 23(c)(2)(B) and
due process.

19
20
21

The direct emailing of notice to those potential class members for
whom Hayward and Zodiac have a valid email address, along with
publication of notice in print and on the web, is reasonably calculated
to apprise class members of the settlement.

22
23
24
25

As detailed below, courts have repeatedly recognized my work in the design of class action notice

26

programs:

27

(a)

28

On February 24, 2017, The Honorable Ronald B. Rubin in James Roy et al. v.
2
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1

Titeflex Corporation et al., No. 384003V (Md. Cir. Ct.), noted when granting preliminary approval

2

to the settlement:

3

What is impressive to me about this settlement is in addition to all the
usual recitation of road racing litanies is that there is going to be a)
public notice of a real nature and b) about a matter concerning not just
money but public safety and then folks will have the knowledge to
decide for themselves whether to take steps to protect themselves or
not. And that’s probably the best thing a government can do is to arm
their citizens with knowledge and then the citizens can make a
decision. To me that is a key piece of this deal. I think the notice
provisions are exquisite. (Emphasis added).

4
5
6
7
8
9

(b)

Likewise, on July 21, 2017, The Honorable John A. Ross in In Re Ashley Madison

10

Customer Data Security Breach Litigation, MDL No. 2669 (E.D. Mo.), stated in the Court’s Order

11

granting preliminary approval of the settlement:

12

The Court further finds that the method of disseminating Notice, as
set forth in the Motion, the Declaration of Steven Weisbrot, Esq. on
Adequacy of Notice Program, dated July 13, 2017, and the Parties’
Stipulation—including an extensive and targeted publication
campaign composed of both consumer magazine publications in
People and Sports Illustrated, as well as serving 11,484,000 highly
targeted digital banner ads to reach the prospective class members
that will deliver approximately 75.3% reach with an average
frequency of 3.04 —is the best method of notice practicable under
the circumstances and satisfies all requirements provided in Rule
23(c)(2)(B) and all Constitutional requirements including those of
due process. (Emphasis added).

13
14
15
16
17
18
19

The Court further finds that the Notice fully satisfies Rule 23 of the
Federal Rules of Civil Procedure and the requirements of due
process; provided, that the Parties, by agreement, may revise the
Notice, the Claim Form, and other exhibits to the Stipulation, in ways
that are not material or ways that are appropriate to update those
documents for purposes of accuracy.

20
21
22
23
24

(c)

In the In Re Chrysler-Dodge-Jeep EcoDiesel Marketing, Sales Practices, and

25

Products Liability Litigation, Case No. 17-md-02777-EMC (N.D. Cal.), in the Court’s February

26

11, 2019 Order, the Honorable Edward M. Chen ruled:

27
28
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[In addition] the Court finds that the language of the class notices
(short and long-form) is appropriate and that the means of notice –
which includes mail notice, electronic notice, publication notice, and
social media “marketing” – is the “best notice . . . practicable under
the circumstances.” Fed. R. Civ. P. 23(c)(2)(B); see also Proc.
Guidance for Class Action Sett. ¶¶ 3-5, 9 (addressing class notice,
opt-outs, and objections). The Court notes that the means of notice
has changed somewhat, as explained in the Supplemental Weisbrot
Declaration filed on February 8, 2019, so that notice will be more
targeted and effective. See generally Docket No. 525 (Supp. Weisbrot
Decl.) (addressing, inter alia, press release to be distributed via
national newswire service, digital and social media marketing
designed to enhance notice, and “reminder” first-class mail notice
when AEM becomes available).

1
2
3
4
5
6
7
8
9
(d)

10

On June 26, 2018, in his Order granting preliminary approval of the settlement in

11

Mayhew v. KAS Direct, LLC, et al., Case No. 16-cv-6981 (VB) (S.D.N.Y.), The Honorable

12

Vincent J. Briccetti ruled:

13
14
15
16
17
18
19
20
21
22
23
24

In connection with their motion, plaintiffs provide the declaration of
Steven Weisbrot, Esq., a principal at the firm Angeion Group, LLC,
which will serve as the notice and settlement administrator in this
case. (Doc. #101, Ex. F: Weisbrot Decl.) According to Mr. Weisbrot,
he has been responsible for the design and implementation of
hundreds of class action administration plans, has taught courses on
class action claims administration, and has given testimony to the
Judicial Conference Committee on Rules of Practice and Procedure
on the role of direct mail, email, and digital media in due process
notice. Mr. Weisbrot states that the internet banner advertisement
campaign will be responsive to search terms relevant to “baby wipes,
baby products, baby care products, detergents, sanitizers, baby
lotion, [and] diapers,” and will target users who are currently
browsing or recently browsed categories “such as parenting,
toddlers, baby care, [and] organic products.” (Weisbrot Decl. ¶ 18).
According to Mr. Weisbrot, the internet banner advertising campaign
will reach seventy percent of the proposed class members at least
three times each. (Id. ¶ 9). Accordingly, the Court approves of the
manner of notice proposed by the parties as it is reasonable and the
best practicable option for confirming the class members receive
notice.

25
26 7.

By way of background, Angeion is an experienced class action notice and claims

27 administration company formed by a team of executives that have had extensive tenures at five
28
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1 other nationally recognized claims administration companies. Collectively, the management team
2 at Angeion has overseen more than 2,000 class action settlements and distributed over $10 billion
3 to class members. The executive profiles as well as the company overview are available at
4 http://www.angeiongroup.com/our_team.htm.
5 8.

This declaration will describe the notice program that we suggest using in this matter,

6 including the considerations that informed the development of the plan and why it will provide Due
7 Process of Law to the Class. In my professional opinion, the Notice Plan described herein is the
8 best practicable notice under the circumstances and fulfills all due process requirements.
9
10 9.

SUMMARY OF THE NOTICE PROGRAM
The Notice Program is the best notice that is practicable under the circumstances, fully

11 comports with due process, Fed. R. Civ. P. 23, and the Northern District’s Procedural Guidance for
12 Class Action Settlements. The Notice Program uses state of the art internet advertising coupled
13 with print publication to reach Class Members. The Notice Program also includes an informational
14 website and toll-free telephone line where Class Members can learn more about their rights and
15 responsibilities in the litigation. In short, the Notice Program is the best notice that is practicable
16 under the circumstances and exceeds many notice campaigns routinely approved in other, similar
17 settlements.
18 10.

The comprehensive media notice program is designed to deliver an approximate 70.69%

19 reach with an average frequency of 3.0 times. What this means in practice, is that 70.69% of our
20 Target Audience (discussed in greater detail below) will see an advertisement concerning the instant
21 Settlement, on average 3.0 times each.
22 11.

The Federal Judicial Center states that a publication notice plan that reaches 70% of class

23 members is one that reaches a “high percentage” and is within the “norm”. Barbara J. Rothstein &
24 Thomas E. Willging, Federal Judicial Center, “Managing Class Action Litigation: A Pocket Guide
25 or Judges”, at 27 (3d Ed. 2010).
26
27
28
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1
2 12.

CLASS DEFINITION
The “Settlement Class” here is defined as follows: All persons in the United States who

3 purchased Chipotle’s Food Products in its restaurants during the Class Period (April 25, 2015 to
4 June 30, 2016, inclusive). Excluded from the Settlement Class are all persons who validly opt out
5 of the Settlement in a timely manner; governmental entities; counsel of record (and their respective
6 law firms) for the Parties; Defendant and any of its parents, affiliates, subsidiaries, independent
7 service providers and all of its respective employees, officers, and directors; the presiding judge in
8 the Action or judicial officer presiding over the matter, and all of their immediate families and
9 judicial staff; and any natural person or entity that entered into a release with Defendant prior to the
10 Effective Date concerning the Food Products.
11
12 13.

MEDIA NOTICE TARGET AUDIENCE
This matter contemplates a robust digital media campaign to reach Settlement Class

13 Members. The Settlement Class as defined in the Class Definition section, supra, in paragraph 12,
14 was used as the starting point to create the media notice program. Specifically, to create the media
15 notice program and verify its effectiveness, our media team analyzed data from 2019
16 comSCORE//GfK MRI Media + Fusion, which was used to profile the class and arrive at the Target
17 Audience definition. Specifically, the following target definition was used to profile Class Members
18 and create an appropriate Target Audience:
19

•

20 14.

Based on the target definition, the potential audience size is estimated at 30,100,000, which

Fast Food & Drive-In Restaurants Total Restaurants Last 6 Months [Chipotle Mexican Grill]

21 is intentionally overinclusive and, based on objective syndicated data, will allow the parties to report
22 the reach and frequency to the court, with the confidence that the reach within the Target Audience
23 and the number of exposure opportunities complies with due process and exceeds the Federal
24 Judicial Center’s threshold as to reasonableness in notification programs.
25 15.

Understanding the socio-economic characteristics, interests and practices of a target group

26 aids in the proper selection of media to reach that target. Here, the Target Audience has the following
27 characteristics:
• Adults 18-54 with an average age of 39
28
6
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1
2
3

•
•
•
•
•

50.91% are married
56.88% have a college degree
67.78% live in households with total income above $75K
78.29% are employed, with most working full time (63.78%)
51.96% are female

4
5 16.

To identify the best vehicles to deliver messaging to the Target Audience, we reviewed the

6 media quintiles, which measure the degree to which an audience uses media relative to the general
7 population.

Here, the objective, syndicated data clearly shows that members of our Target

8 Audience are “heavy” internet users, utilizing the internet approximately 25 hours per week
9 compared to the national average of 20 hours. The Target Audience also reads an average of 5
10 magazine issues per month.
11 17.

Given the strength of digital as well as our Target Audience’s known heavy internet use,

12 we recommended utilizing a robust internet advertising campaign combined with print publication
13 in a widely read national consumer magazine to reach Class Members. This media schedule will
14 allow us to deliver an effective reach level for notice messaging while maximizing efficiencies.
15
16 18.

ONLINE NOTICE
A programmatic partner is recommended for online media. Through this partnership, we

17 will be able to focus solely on the reaching the prototypical individual Class Member, rather than
18 allocating resources to determine which websites would be most appropriate based on a
19 demographic profile. In short, we rely on advanced targeting, machine learning, and a known and
20 verifiable Target Audience profile to ensure we are reaching members of our Target Audience
21 online. In fact, purchasing display and mobile inventory programmatically provides the highest
22 reach, allows for multiple advanced targeting layers, and offers the most cost-efficient rates to reach
23 potential Class Members. Specifically, multiple targeting layers will be implemented to help ensure
24 delivery to the most appropriate users, including the use of search targeting, category contextual
25 targeting, keyword contextual targeting, and site retargeting. Inventory will run on desktop and
26 mobile devices to reach the most qualified audience where they surf, shop and play. Search terms
27 will be relevant to Chipotle. Moreover, targeting users who are currently browsing or have recently
28
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1 browsed content in categories such as fast food will also help qualify impressions to ensure
2 messaging is served to the most relevant audience. Where available, purchase data will also be
3 utilized to further qualify impressions.
4 19.

The internet banner notice portion of the Notice Program will be implemented using a 60-day

5 desktop and mobile campaign, utilizing standard IAB sizes (160x600, 300x250, 728x90, 300x600,
6 320x50 and 300x50). A 3x frequency cap will be imposed to maximize reach. The banner notice
7 portion is designed to result in serving approximately 59,598,000 impressions.
8 20.

To combat the possibility of non-human viewership of the digital advertisements and to

9 verify effective unique placements, Angeion utilizes Integral Ad Science (“IAS”), the leading ad
10 verification company to prevent fraudulent activity1. IAS has received the Media Rating Council
11 “MRC”2 accreditation for Sophisticated Invalid Traffic (SIVT) detection for desktop and mobile
12 web traffic.
13 21.

To track campaign success, we will implement conversion pixels throughout the case filing

14 website to better understand audience behavior and identify those members of the Target Audience
15 who are most likely to convert. The programmatic algorithm will change based on success and
16 failure to generate conversions throughout the process. Successful conversion on the Claim
17 Submission button will be the primary goal, driving optimizations.
18

PUBLICATION NOTICE

19 22.

To identify the best print vehicle for delivering notice to the Target Audience, objective

20 syndicated data (see paragraph 13 supra) was used to analyze and filter publications to determine
21 the titles with the highest reach against our Target Audience. People was chosen as the best title for
22
23
24
25
26
27
28

1

Integral Ad Science (IAS) is a global technology and data company that builds verification,
optimization, and analytics solutions to empower the advertising industry to effectively influence consumers
everywhere, on every device. They solve the most pressing problems for brands, agencies, publishers, and
technology companies by verifying that every impression has the opportunity to be effective, optimizing towards
opportunities to consistently improve results, and analyzing digital’s impact on consumer actions. Built on data
science and engineering, IAS is headquartered in New York, with global operations in ten countries.
2 The Media Rating Council was established in the early 1960’s at the behest of the U.S. Congress. The
objective or purpose to be promoted or carried on by Media Rating Council is: To secure for the media industry
and related users audience measurement services that are valid, reliable and effective. To evolve and determine
minimum disclosure and ethical criteria for media audience measurement services. To provide and administer an
audit system designed to inform users as to whether such audience measurements are conducted in conformance
with the criteria and procedures developed.
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1 this Notice Program due it its strong reach towards the Target Audience. One 1/2-page black and
2 white insertion is recommended. The below chart details the magazine circulation in the general
3 public and within our Target Audience.
Publication

4

People

5
6 23.

Circulation

Target Audience

3,510,533

4,153,000

Additionally, in order to satisfy the notice requirements of the California Consumer Legal

7 Remedies Act (“CLRA”), the notice program will utilize four ¼ page ads in the East Bay Times.
8 These ads will feature notice of the settlement and will run for four consecutive weeks.
9
10 24.

RESPONSE MECHANISMS
The Notice Program will also implement the creation of a case-specific website, where Class

11 Members can easily view general information about this class action Settlement, review relevant
12 Court documents, and view important dates and deadlines pertinent to the Settlement. The website
13 will be designed to be user-friendly and make it easy for Class Members to find information about
14 the case or file a claim directly on the site. The website will also have a “Contact Us” page whereby
15 Class Members can send an email with any additional questions to a dedicated email address.
16 25.

A toll-free hotline devoted to this case will be implemented to further apprise Class Members

17 of the rights and options in the Settlement. The toll-free hotline will utilize an interactive voice
18 response (“IVR”) system to provide Class Members with responses to frequently asked questions
19 and provide essential information regarding the Settlement. This hotline will be accessible 24 hours
20 a day, 7 days a week.
21
22 26.

REACH AND FREQUENCY
The Notice Program incorporates advanced internet notice coupled with print publication in

23 a leading consumer magazine to provide notice to Class Members. This declaration describes the
24 reach and frequency evidence which courts systemically rely upon in reviewing class action
25 publication notice programs for adequacy. The reach percentage and the number of exposure
26 opportunities meet or exceed the guidelines as set forth in the Federal Judicial Center’s Judges’ Class
27 Action Notice and Claims Process Checklist and Plain Language Guide.
28
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1 27.

Specifically, the Notice Program is designed to deliver a 70.69% reach with an average

2 frequency of 3.00 times each. The East Bay Times publications, informational website and toll-free
3 hotline are not calculated in the reach percentage but will nonetheless aid in informing the Class
4 Members of their rights and options under the settlement.
5 28.

It is my opinion that the Notice Program is fully compliant with Rule 23 of the Federal Rules

6 of Civil Procedure, provides Due Process of Law, and is the best notice that is practicable under the
7 circumstances.
8
9 29.

CONCLUSION
The Notice Program outlined above includes a media notice campaign consisting of state-

10 of-the-art digital banner ads in conjunction with print publication to provide proper notice to Class
11 Members.
12 30.

In my opinion, the Notice Plan will provide full and proper notice to Settlement Class

13 Members before the claims, opt-out, and objection deadlines. Moreover, it is my opinion that Notice
14 Program is the best notice that is practicable under the circumstances, fully comports with due
15 process, Fed. R. Civ. P. 23, and the Northern District’s Procedural Guidance for Class Action
16 Settlements. After the Notice Plan, Angeion will provide a final report verifying its effective
17 implementation.
18 31.

The anticipated administrative expenses of this matter based on the scope of the settlement

19 administration contemplated in Angeion’s cost estimate will be approximately $600,000.
20

I hereby declare under penalty of perjury that the foregoing is true and correct.

21 Dated: September 6, 2019
____________________
STEVEN WEISBROT

22
23
24
25
26
27
28
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