
1 

 

UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

 

BREANDAN COTTER, individually and on 

behalf of others similarly situated, 

  

                                     Plaintiff,  

v. 

 

CHECKERS DRIVE-IN RESTAURANTS, INC., 

a Delaware corporation,  

                                    Defendant. 

Case No. 8:19-cv-01386-VMC-CPT 

Class Action 

     

 

 

  
 
 

 

PLAINTIFFS’ UNOPPOSED MOTION FOR PRELIMINARY  

APPROVAL OF CLASS ACTION SETTLEMENT 

 

Plaintiffs Breandan Cotter and Jack Dinh (“Plaintiffs”) now respectfully move on an 

unopposed basis for preliminary approval of a proposed class action settlement with Defendant 

Checkers Drive-In Restaurants, Inc. (“Defendant” or “Checkers”), the terms of which are set forth 

in the “Settlement Agreement and Release” (“Settlement Agreement” or “SA”) attached hereto as 

Exhibit 1.1  

I. INTRODUCTION 

This Action2 was initiated following Checkers’ announcement that it was the subject of 

third-party cyberattacks involving malware variants which compromised its customers’ personally 

identifiable information (“PII”). Plaintiffs allege, inter alia, that Checkers was negligent, breached 

its contracts with its customers, and violated state consumer protection laws when it failed to 

 
1  Unless otherwise defined herein, all capitalized terms have the same force, meaning, and effect as ascribed in the 

Definitions embodied in Article II of the Settlement Agreement (SA ¶¶ 2.01-2.35).   
2  Plaintiff Cotter filed the initial complaint in the above-captioned action on June 6, 2019. (Doc. 1).  On July 2, 2019, 

Jack Dinh filed a complaint in the Central District California in an action styled Jack Dinh v. Checkers Drive-In 

Restaurants, Inc., No. 8:19-cv-01310 (C.D. Cal.). For purposes of settlement, the Parties agreed to consolidate these 

matters into the present Cotter action. Throughout this Motion, Plaintiffs will be referred to in the plural in anticipation 

of the Court’s approval of the Amended Complaint adding Mr. Dinh as a named plaintiff. 
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protect Plaintiffs’ PII from being compromised in the Data Breach at issue. As a result of swift 

litigation, collaborative and targeted discovery, mediation, and post-mediation confirmatory 

discovery, the Parties reached a hard-fought and arms-length resolution to this Action. 

The Settlement is fair, reasonable, and adequate, and is in the best interests of the 

nationwide Settlement Class Members (“Class Members”). The Settlement squarely addresses the 

issues raised in the Action and affords Class Members significant monetary and nonmonetary 

relief: tiered monetary relief to compensate Class Members for inconveniences and losses, and 

injunctive relief designed to better protect Defendant against similar data breaches that may again 

compromise consumers’ PII. The Settlement compares favorably with settlements in similar 

litigation and was reached only after intensive, arms-length negotiations before a neutral and 

experienced mediator. If approved, the Settlement will resolve all claims arising out of the Data 

Breach and will provide Class Members with the precise relief this Action was filed to obtain. In 

light of the current pandemic that has upended the lives and finances of millions, immediate relief 

is now more valuable than ever. 

Accordingly, pursuant to Rule 23(e) of the Federal Rules of Civil Procedure and the 

Settlement Agreement, Plaintiffs respectfully request that the Court enter an order: (1) 

provisionally certifying the proposed Settlement Class; (2) preliminarily approving the Settlement; 

(3) approving the proposed Notice Program and the form and content of the Claim Form and 

Notices attached to the Settlement Agreement as Exhibits B, C, D and F;3 (4) appointing Angeion 

Group, LLC to serve as Settlement Administrator; (5) approving the proposed opt-out and 

objection procedures; (6) appointing Plaintiffs Breandan Cotter and Jack Dinh as Representative 

Plaintiffs; (7) appointing Tina Wolfson and Bradley K. King of Ahdoot & Wolfson, PC, Jean 

 
3  Unless otherwise stated, the Exhibits are to the Settlement Agreement. 

Case 8:19-cv-01386-VMC-CPT   Document 43   Filed 05/06/20   Page 2 of 27 PageID 206



3 

 

Sutton Martin of Morgan & Morgan Complex Litigation Group, and Abbas Kazerounian and Jason 

Ibey of Kazerouni Law Group, APC as Settlement Class Counsel; and (8) scheduling a Final 

Approval Hearing at a time and date convenient for the Court, and in conformity with the 

provisions of the Class Action Fairness Act of 2005, 28 U.S.C. § 1715 (“CAFA”).4   

II. SUMMARY OF THE LITIGATION 

 On May 29, 2019, Defendant5 confirmed a massive breach involving certain Checkers and 

Rally’s restaurants in which its customers’ PII had been stolen via malicious software installed by 

unauthorized third parties on the point-of-sale (“POS”) systems at those restaurants. Defendant 

stated that the malware was “designed to collect information stored on the magnetic stripe of 

payment cards, including cardholder name, payment card number, card verification code and 

expiration date.”6 Although dates vary by location, the malware at issue remained in the affected 

POS systems from December 2015 to October 2019, during which, the malware intermittently 

accessed and acquired cardholders’ names, payment card numbers, card verification codes, and 

expiration dates (“Payment Card Data” or “PCD”). As result, up to 1,500,000 payment card 

transactions were captured by data thieves.   

Plaintiffs allege that Defendant failed to ensure that access to the affected data systems was 

reasonably safeguarded, failed to acknowledge and act upon industry warnings, failed to use proper 

security systems and protocols to detect and deter the type of attack that occurred, and failed to 

provide timely and adequate notice to Plaintiffs and other Class Members that their PII had been 

 
4 A proposed Preliminary Approval Order entering the relief requested herein is attached to the Settlement Agreement 

as Exhibit A. 
5  Defendant is one of the largest chains of drive through quick service restaurants in the continental United States.  

Defendant franchises two chains of restaurants both selling hamburgers, hot dogs, and french fries. The “Checkers” 

restaurants are located in the Southwest and Northeast of the United States, and the “Rally’s” restaurants are located 

in the Midwest and in California.   
6  https://www.checkers.com/security-issue/ (last visited April 30, 2020). 
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stolen, putting Plaintiffs and Class Members at a substantially increased risk of identity theft. 

Defendant has hotly disputed those allegations, claiming, among other things, that each of the 

affected restaurants was independently owned and operated by franchisees.7  

The Parties proceeded to conduct discovery.8 Throughout the discovery process, the Parties 

engaged in arm’s-length discussions regarding a potential settlement. The Parties agreed to and 

did retain Steven R. Jaffe, Esq., a highly experienced mediator, to assist the Parties in settlement 

negotiations. (Declaration of Jean Sutton Martin, filed concurrently herewith (“Martin Decl.”) ¶ 

16, attached hereto as Exhibit 2). Prior to the mediation, the Parties briefed their respective 

positions on the facts, claims, defenses, and assessments of the risk of litigation. Id. ¶ 17. The 

Parties also submitted a draft settlement term sheet prepared by Plaintiffs, which was then used as 

the basis for negotiations. Id. Defendant also provided Plaintiffs with directed, informal discovery 

(660 pages) which included: (1) franchise agreements for several locations affected by the Data 

Breach, which are believed to be representative of the franchise agreements of the approximately 

105 affected locations; (2) the number and identity of the affected restaurants; (3) information 

concerning what consumer contact information Checkers maintains; (4) preliminary information 

regarding the approximate number of payment card transactions during the Data Breach period; 

and (5) the Mandiant Report dated August 5, 2019 concerning the Data Breach. Checkers was also 

forthcoming about its current financial status and corporate affairs. Id. 

 
7 Similarly, Defendant claims that even if it could be held liable for the independent acts of of the franchisees, those 

franchisees utilized sufficient measures to protect the compromised data, notwithstanding the Data Breach. Likewise, 

Defendant disputes the existence and measure of damages allegedly incurred as a result of the Data Breach. And 

finally, Defendant has disputed these claims are appropriate for class treatment, particularly given the multitude of 

varying laws potentially in play by virtue of a putative nationwide class, and the difficulty of proving classwide 

damages through a common body of evidence and a common methodology. 
8  Given the near identity of the Cotter and Dinh actions—including the underlying cyberattack, the claims asserted, 

the putative class definitions, and the legal teams—the Parties in both actions, during early Rule 26(f) conferences 

and other discussions, agreed to jointly conduct pre-mediation discovery and to jointly mediate the actions.  (Docs. 

10, 14, 18, 20, 22, and 23).   
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On November 21, 2019, the Parties, through their respective counsel, engaged in a full-day 

mediation session before Mr. Jaffe. The negotiations were hard-fought throughout and the 

settlement process was conducted at arm’s length. Id. ¶ 20. With the assistance of Mr. Jaffe, the 

Parties were able to reach a negotiated resolution to the Action on a class-wide basis that provides 

both injunctive and monetary relief to Class Members. (Doc. 24). Martin Decl. ¶ 20. On November 

22, 2019, the Court was advised that the Parties had reached a final, comprehensive settlement 

(Doc. 24).9 During the ensuing months, the Parties continued the exchange of information and 

negotiations as to the final details of the Settlement Agreement. Defendant provided confirming 

documentation from payment card processors regarding the number of payment card transactions 

during the relevant windows of exposure at each of the restaurant locations affected by the Data 

Breach as well as additional detail on the customer contact information it maintains from its 

customer loyalty program. Martin Decl. ¶¶ 17-18. Based on Plaintiffs’ counsel’s independent 

investigation of the relevant facts and applicable law, experience with other data breach cases, the 

information provided by Defendant, and the strengths and weaknesses of the parties’ respective 

positions (including the defenses summarized above, see supra note 7), Plaintiffs’ counsel 

determined that the Settlement is fair, reasonable, adequate, and in the best interest of the 

Settlement Class. Id. ¶ 39.  

The Parties jointly selected Angeion Group, LLC to serve as the Settlement Administrator. 

Id. ¶ 26; SA ¶ 2.31. The Parties worked together to refine the details of the proposed Notice 

Program and each document comprising the Class Notice, which are embodied in the Settlement 

Agreement and the Exhibits attached thereto. Martin Decl. ¶ 23.  

 
9  Following the successful mediation, the Dinh action was voluntarily dismissed without prejudice, and Mr. Dinh’s 

counsel (Messrs. Abbas Kazerounian and Jason A. Ibey) entered appearances and were admitted pro hac vice on 

behalf of Plaintiff Cotter. (Docs. 29-33). On April 28, 2020, Plaintiff Cotter filed an amended class action complaint, 

which is currently pending before this Court, adding Mr. Dinh as a named plaintiff in this action. (Docs. 40-41). 

Case 8:19-cv-01386-VMC-CPT   Document 43   Filed 05/06/20   Page 5 of 27 PageID 209



6 

 

III. THE PROPOSED SETTLEMENT TERMS 

The material terms of the proposed Settlement are summarized as follows: 

A. The Settlement Class 

Pursuant to the Settlement Agreement, Plaintiffs request that the Court provisionally certify 

the following Settlement Class: 

All residents of the United States who made a credit or debit card 

purchase at any Affected Restaurant during the period of the Data 

Breach Incident.  

SA ¶ 2.32.10 

B. Compensation to Settlement Class Members 

1. Cash Payment for Reimbursement of Out-of-Pocket Expenses 

All Class Members who submit a valid and timely Claim Form and supporting 

documentation are eligible to receive up to $5,000 per Class Member for reimbursement for 

documented out-of-pocket expenses incurred as a result of the Data Breach.11 To receive payment 

for out-of-pocket expenses, the Class Member must complete the appropriate section of the Claim 

Form and provide documentation supporting a claim for out-of-pocket expenses, which could 

include but is not limited to, a receipt from an Affected Restaurant reflecting payment by a 

payment card during the Data Breach; a payment card statement reflecting a charge at an Affected 

 
10  Excluded from the Settlement Class are Defendant and any of its affiliates, parents or subsidiaries; all employees 

of Defendant; all persons who timely elect to be excluded from the Class; government entities; and the judges assigned 

to this action and the related Dinh action, including the judges’ immediate families and court staff. 
11  Class Members may claim reimbursement for one or more of the following: (i) costs and expenses spent addressing 

identity theft or fraud; (ii) losses caused by restricted access to funds (e.g., costs of taking out a loan, ATM withdrawal 

fees); (iii) preventative costs including purchasing credit monitoring, placing security freezes on credit reports, or 

requesting copies of credit reports for review; (iv) late fees, declined payment fees, overdraft fees, returned check fees, 

customer service fees, and/or card cancellation or replacement fees; (v) unauthorized charges on credit or debit card 

that were not reimbursed; (vi) other documented losses that were not reimbursed; and (vii) up to four hours of 

documented time spent for personal investigation and remediation relating to the Data Breach (calculated at the rate 

of $20.00 per hour).  SA ¶ 3.02. 
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Restaurant during the Data Breach; or, notification from a bank or financial institution that a 

payment card was compromised as a result of the Data Breach. SA ¶ 3.02(b). 

2. To be considered valid, all Claim Forms and related documentation must be 

postmarked (or submitted electronically in accordance with the requirements 

for electronic submission of a Claim Form) on or before the Claims Deadline, 

which the Parties propose shall be the 120th day after the Preliminary 

Approval Date. SA ¶¶ 2.08, 3.02(a).  Checkers and Rally’s Restaurant 

Vouchers 

In addition to payment for Out-of-Pocket Expenses, all Class Members who submit a valid 

and timely Claim Form and attest that they used a payment card at an affected Checkers location 

during the Data Breach are eligible to receive four (4) Checkers vouchers of $5.00 each, which are 

valid for one (1) year at any Checkers and Rally’s restaurant, and which are freely and fully 

transferrable. SA ¶ 3.01. 

C. Remedial Measures Attributable to the Settlement 

An additional benefit of the Settlement is the remedial measures that Checkers (and 

Affected Franchisees) agreed to adopt, continue, or maintain as a result of this Litigation (SA ¶¶ 

4.01-02), which will benefit all Class Members regardless of whether or not they submit a Claim. 

These remedial measures include, but are not limited to, implementation of mandatory 

cybersecurity and data privacy training for all managers within its organization over the next two 

(2) years; and implementation of a solution that encrypts payment card data when it is read by the 

card acceptance device/point of sale system and routes the authorization message out to the 

payment card networks without the authorization message data being unencrypted on devices 

owned and managed by Checkers and/or Affected Franchisees. SA ¶ 4.01.  
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D. Notice Program and Settlement Administration 

The Settlement requires that Checkers pay all of the notice and administrative costs 

associated with implementing the Settlement. SA ¶ 3.04. Plaintiffs’ counsel will work with 

Checkers in good faith to minimize these costs consistent with the requirements of Due Process.  

As set forth in greater detail in the Settlement Agreement, notice to the Settlement Class 

will be provided via the following methods: (i) a national print publication; (ii) an internet banner 

ad campaign on various social media and news media platforms; (iii) a dedicated Settlement 

Website established and maintained by the Settlement Administrator which amongst other details 

will provide relevant dates and deadlines pertaining to the Settlement, specify the Affected 

Restaurant locations, and make important case documents available for review and download; and 

(iv) an e-mail to Class Members registered with Defendant’s Flav-R-Hood loyalty program. SA ¶ 

7.02. The Settlement Website will also provide Class Members with the ability to submit an online 

request to opt out of the Settlement. Id. ¶ 8.01. Finally, the Settlement Administrator will establish 

a toll-free help line to address Class Members’ inquiries. Id. ¶ 7.02. 

E. Attorneys’ Fees and Expenses and Service Awards 

Plaintiffs will request a total for both attorneys’ fees and expenses of $575,000. Checkers 

agrees to pay the fees and expenses of legal counsel for Plaintiffs in an aggregate amount not to 

exceed $575,000, subject to Court approval. SA ¶ 11.03. Plaintiffs will also request a service award 

for each of the two named Plaintiffs. Checkers agrees to pay a service award not to exceed $2,500 

for each of the two named Plaintiffs, subject to approval by the Court. SA ¶ 11.02. Attorneys’ fees, 

costs, expenses, and the service awards were negotiated only after all substantive terms of the 

Settlement were agreed upon by the Parties. Id.; Martin Decl. ¶ 21.  
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IV. ARGUMENT 

 

A. Certification of the Settlement Class is Appropriate 

Prior to preliminarily approving a proposed settlement, the Court must first determine 

whether the proposed Settlement Class is appropriate for certification. See Manual for Complex 

Litig., § 21.632 (4th ed. 2004); Amchem Prods. Inc. v. Windsor, 521 U.S. 591, 620 (1997). Class 

certification is proper if the proposed settlement satisfies Rule 23(a)’s numerosity, commonality, 

typicality, and adequacy of representation requirements. Rule 23(a)(1-4); Fabricant v. Sears 

Roebuck, 202 F.R.D. 310, 313 (S.D. Fla. 2001). Additionally, where, as here, certification is sought 

under Rule 23(b)(3), the plaintiff must demonstrate that common questions of law or fact 

predominate over individual issues and that a class action is superior to other methods of 

adjudicating the claims. Amchem, 521 U.S. at 615–16. In the context of settlement, district courts 

are vested with broad discretion in determining whether certification of a class action is 

appropriate. Walco Investments, Inc. v. Thenen, 168 F.R.D. 315, 323 (S.D. Fla. 1996); Burrows v. 

Purchasing Power, LLC, No. 1:12-CV-22800, 2013 WL 10167232, at *1 (S.D. Fla. Oct. 7, 2013) 

(“A class may be certified ‘solely for purposes of settlement where a settlement is reached before 

a litigated determination of the class certification issue.’”) (quoting Lipuma v. American Express 

Co., 406 F. Supp. 2d 1298, 1314 (S.D. Fla. 2005)); see also, Amchem, 521 U.S. at 620 (“[F]or 

settlement-only class certification, a district court need not inquire whether the case, if tried, would 

present intractable management problems . . . for the proposal is that there be no trial.”) 

This case meets all of the requirements of Rule 23(a) and (b)(3). 

1. The Proposed Settlement Class Meets the Requirements of Rule 23(a) 

 

a. Numerosity 

 

 Numerosity requires that a “class [be] so numerous that joinder of all members is 

impractical.” Fed. R. Civ. P. 23(a)(1). “While ‘mere allegations of numerosity are insufficient,’ 
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Fed. R. Civ. P. 23(a)(1) imposes a ‘generally low hurdle,’ and ‘a plaintiff need not show the precise 

number of members in the class.’” Manno v. Healthcare Revenue Recovery Grp., LLC, 289 F.R.D. 

674, 684 (S.D. Fla. 2013) (citation omitted). Courts require only that the plaintiff provide “some 

evidence of the number of members in the purported class, or at least a reasonable estimate of that 

number.” Leszczynski v. Allianz Ins., 176 F.R.D. 659, 669 (S.D. Fla. 1997). 

Here, Defendant identified in discovery approximately 1,500,000 payment cards affected 

by the Data Breach and likely as many people in the putative class. Thus, the numerosity 

requirement is easily satisfied. 

b. Commonality 

 

Commonality “requires the plaintiff to demonstrate that the class members ‘have suffered 

the same injury,’” and that at least one common contention is “of such a nature that it is capable 

of classwide resolution.” Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2545 (2011) (citation 

omitted). The commonality requirement presents a low hurdle, as commonality does not require 

that all questions of law and fact raised be common. Muzuco v. Re$ubmitIt, LLC, 297 F.R.D. 504, 

514 (S.D. Fla. 2013); Dukes, 131 S. Ct. at 2556 (“[F]or purposes of Rule 23(a)(2) ‘[e]ven a single 

[common] question’ will do.”). Rule 23(a)(2) requires “only that there be at least one issue whose 

resolution will affect all or a significant number of the putative class members.” Sharf v. Fin. Asset 

Resolution, LLC, 295 F.R.D. 664, 669 (S.D. Fla. 2014) (internal citations omitted). 

Here, the commonality requirement of Rule 23(a)(2) is readily satisfied. Class Members 

are joined by common questions of law and fact that arise from the same event—the Data Breach. 

The critical issues posed by this litigation are: (1) whether the PII of Class Members was obtained 

by a third party without authorization due to compromised POS systems at Checkers restaurant 

locations; (2) whether Defendant had a duty to protect the PII of Class Members from disclosure; 

and (3) whether Class Members were injured by Defendant’s failure to protect their PII. The central 
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question behind every claim in this Action is whether Defendant adequately secured its consumers’ 

PII. The answer to that question depends on common evidence that does not vary from class 

member to class member, and can be fairly resolved on a class-wide basis—whether through 

litigation or settlement—for all class members at once. These common issues converge at the 

center of Defendant’s conduct in this Action, satisfying the commonality requirement. See, e.g., 

In re Countrywide Fin. Corp. Cust. Data Sec. Breach Litig., No. 3:08-MD-01998, 2009 WL 

5184352, at *3 (W.D. Ky. Dec. 22, 2009) (commonality satisfied where all “class members had 

their private information stored in Countrywide’s databases at the time of the data breach.”); In re 

Heartland Payment Sys., Inc. Cust. Data Sec. Breach Litig., 851 F. Supp. 2d 1040, 1059 (S.D. 

Tex. 2012) (commonality satisfied where answering “the factual and legal questions about 

Heartland’s conduct will assist in reaching classwide resolution.”). 

c. Typicality 

 

Typicality, “measures whether a significant nexus exists between the claims of the named 

representative and those of the class at large.” Hines v. Widnall, 334 F.3d 1253, 1256 (11th Cir. 

2003); Fed. R. Civ. P. 23(a)(3). A class representative’s claims are typical of the claims of the 

class if they “arise from the same event or pattern or practice and are based on the same legal 

theory.” Kornberg v. Carnival Cruise Lines, Inc., 741 F.2d 1332, 1337 (11th Cir. 1984); see also 

Cooper v. S. Co., 390 F.3d 695, 714 (11th Cir. 2004) (“Neither the typicality nor the commonality 

requirement mandates that all putative class members share identical claims, and . . . factual 

differences among the claims of the putative members do not defeat certification.”). When the 

same course of conduct is directed at both the named plaintiff and the members of the proposed 

class, the typicality requirement is met. Kennedy v. Tallant, 710 F.2d 711, 717 (11th Cir. 1983). 

Here, Plaintiffs’ claims arise from the same event (the Data Breach), that gives rise to the 

claims of the other Class Members and are based on the same legal theory, i.e., that Defendant had 
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a legal duty to protect Plaintiffs’ and Class Members’ PII. Because there is a “sufficient nexus” 

between the Plaintiffs’ claims and the claims of Class Members, typicality is satisfied. Hines, 334 

F.3d at 1256. 

d. Adequacy 

 

Rule 23(a)(4) is two-fold. It requires that: (1) the class representative “not possess interests 

which are antagonistic to the interests of the class,” and (2) “the representative’s counsel must be 

qualified, experienced, and generally able to conduct the proposed litigation.” CV Reit, Inc. v. 

Levy, 144 F.R.D. 690, 698 (S.D. Fla. 1992) (citation omitted). 

Both components are satisfied because Plaintiffs’ interests in this litigation are aligned 

with, and not antagonistic to, those of the Settlement Class, and because Plaintiff are represented 

by qualified and competent counsel. Plaintiffs provided their PII to Defendant and allege that their 

PII was compromised as a result of the Data Breach, just as the PII of the Settlement Class was 

also allegedly compromised. Indeed, Plaintiffs’ claims are identical to the claims of the Settlement 

Class, and Plaintiffs and the Settlement Class desire the same outcome in this Action. Plaintiffs 

have vigorously prosecuted this case thus far for the benefit of all Class Members. Martin Decl. ¶ 

37. Plaintiffs have participated in the Action, reviewed pleadings, served discovery, and provided 

input in crafting and approving the Settlement. Id.  

In addition, proposed Settlement Class Counsel are experienced in nationwide class action 

litigation; with respect to data breach class actions, the undersigned are well recognized practice 

leaders. Id. ¶¶ 35- 36. Moreover, because Plaintiffs and their counsel have devoted considerable 

time and resources to this litigation and have shown a deft understanding of the issues in this 

Action, the adequacy requirement is satisfied. Id. ¶ 37. 

2. The Predominance and Superiority Requirements of Rule 23(b)(3) Are Met 

 

In addition to meeting the prerequisites of Rule 23(a), the proposed Settlement Class must 
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also meet one of the three requirements of Rule 23(b). In re Checking Account Overdraft Litig., 

275 F.R.D. 654, 660 (S.D. Fla. 2011). Here, Plaintiffs seek certification under Rule 23(b)(3), which 

requires that: (1) questions of law and fact common to members of the class predominate over any 

questions affecting only individuals; and (2) the class action mechanism is superior to other 

available methods for the fair and efficient adjudication of the controversy. Fed. R. Civ. P. 

23(b)(3). The Settlement Class readily meets these Rule 23(b)(3) requirements. 

a. Predominance  

Rule 23(b)(3)’s predominance requirement focuses primarily on whether a defendant’s 

liability is common enough to be resolved on a class basis, see Dukes, 131 S. Ct. at 2551–57, and 

whether the proposed class is “sufficiently cohesive to warrant adjudication by representation,” 

see Amchem, 521 U.S. at 623. Common issues of fact and law predominate in a case “if they have 

a direct impact on every class member’s effort to establish liability and on every class member’s 

entitlement to injunctive and monetary relief.” BellSouth Telecomms., Inc., 275 F.R.D. at 644 

(citing Klay v. Humana, Inc., 382 F.3d 1241, 1255 (11th Cir. 2004)); see also Sacred Heart Health 

Sys., Inc. v. Humana Military Healthcare Servs., Inc., 601 F.3d 1159, 1179 (11th Cir. 2010) (noting 

that “[t]he relevant inquiry [is] whether questions of liability to the class . . . predominate over . . 

. individual issues relating to damages. . . .”). Predominance does not require that all questions of 

law or fact be common, but rather, that a significant aspect of the case “can be resolved for all 

Settlement Class Members of the class in a single adjudication.” In re Checking, 275 F.R.D. at 

660. “When ‘one or more of the central issues in the action are common to the class and can be 

said to predominate, the action may be considered proper under Rule 23(b)(3) even though other 

important matters will have to be tried separately, such as damages or some affirmative defenses 

peculiar to some individual class members.’” Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036, 

1045 (2016) (quoting 7AA C. Wright, A. Miller, & M. Kane, Federal Practice and Procedure 
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§1778, 123–124 (3d ed. 2005)).  

Common issues predominate here because the central liability question in this case—

whether Defendant failed to safeguard Plaintiffs’ PII, like that of every other Class Member—can 

be established through generalized evidence. See Klay, 382 F.3d at 1264 (“When there exists 

generalized evidence which proves or disproves an element on a simultaneous, class-wide basis, 

since such proof obviates the need to examine each class member’s individual position, the 

predominance test will be met.”). Several case-dispositive questions can be resolved identically 

for all members of the Settlement Class, such as whether Defendant had a duty to exercise 

reasonable care in safeguarding, securing, and protecting the PII of Plaintiffs and Class Members 

and whether Defendant breached that duty.   

Numerous courts have recognized that these types of common issues arising from a data 

breach predominate over individualized issues. See, e.g., In re Countrywide Fin. Corp. Customer 

Data Sec. Breach Litig., No. 3:08-md-1998, 2009 WL 5184352, at *6-7 (W.D. Ky. Dec. 22, 2009) 

(finding predominance where proof would focus on data breach defendant’s conduct both before 

and during the theft of class members’ personal information); In re Heartland Payment Sys., Inc. 

Customer Data Sec. Breach Litig., 851 F. Supp. 2d 1040, 1059 (S.D. Tex. 2012) (finding 

predominance where “several common questions of law and fact ar[ose] from a central issue: 

Heartland’s conduct before, during, and following the data breach, and the resulting injury to each 

class member from that conduct”). Accordingly, the common questions of fact and law that arise 

from Defendant’s conduct predominate over any individualized issues.   

b. Superiority 

 

Finally, a class action is superior to other methods available to fairly, adequately, and 

efficiently resolve the claims of the proposed Settlement Class. As courts have historically noted, 

“[t]he class action fills an essential role when the plaintiffs would not have the incentive or 
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resources to prosecute relatively small claims in individual suits, leaving the defendant free from 

legal accountability.” In re Checking, 286 F.R.D. at 659. “The inquiry into whether the class action 

is the superior method for a particular case focuses on ‘increased efficiency.’” Agan v. Katzman & 

Korr, P.A., 222 F.R.D. 692, 700 (S.D. Fla. 2004) (quoting Sikes v. Teleline, Inc., 281 F.3d 1350, 

1359 (11th Cir. 2002)). Factors the Court may consider are: (1) the interests of members of the 

class in individually controlling the prosecution or defense of separate actions; (2) the extent and 

nature of any litigation concerning the controversy already commenced by or against members of 

the class; (3) the desirability or undesirability of concentrating the litigation of the claims in the 

particular forum; and (4) the difficulties likely to be encountered in the management of a class. 

Here, resolution of numerous claims in one action is far superior to individual lawsuits, 

because it promotes the adjudication of claims in a manner that is consistent, efficient, fair, and in 

conformity with Due Process. See Fed. R. Civ. P. 23(b)(3). Absent class treatment in the instant 

case, each Class Member will be required to present the same or substantially similar legal and 

factual arguments, in separate, duplicative proceedings, the result of which would be a multiplicity 

of trials conducted at enormous expense to both the judiciary and the litigants. There is also the 

possibility that individual claims would lead to inconsistent results.   

Moreover, there is no indication that Class Members have an interest in individual litigation 

or an incentive to pursue their claims individually, given the amount of damages likely to be 

recovered relative to the high costs of prosecuting each individual action to final judgment. See In 

re Terazosin Hydrochloride Antitrust Litig., 220 F.R.D. 672, 700 (S.D. Fla. 2004) (class actions 

are “particularly appropriate where . . . it is necessary to permit the plaintiffs to pool claims which 

would be uneconomical to litigate individually”).   

Accordingly, the requirements for certification under Rule 23(a) and (b) are satisfied. 
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B. The Proposed Settlement is Fair, Reasonable, and Adequate and Should Be 

Preliminarily Approved 

Rule 23(e) provides that a court may approve a proposed class settlement “on a finding that 

it is fair, reasonable, and adequate.” Fed. R. Civ. P. 23(e)(2). The procedure for review of a 

proposed class action settlement is a well-established two-step process. Alba & Conte, 4 Newberg 

on Class Actions, §11.25, at 38–39 (4th ed. 2002) (hereinafter “Newberg on Class Actions”). In 

the first step, the Court determines whether the proposed settlement should be preliminarily 

approved. See David F. Herr, Annotated Manual for Complex Litigation § 21.632 (4th ed. 2004). 

In the second step, after hearing from any objectors and being presented with declarations and 

materials to support the fairness of the settlement, the Court makes a final decision whether the 

settlement should be finally approved. See id. §§ 21.633-35. “Preliminary approval is appropriate 

where the proposed settlement is the result of the parties’ good faith negotiations, there are no 

obvious deficiencies and the settlement falls within the range of reason.” Smith v. Wm. Wrigley Jr. 

Co., No. 09-cv-60646, 2010 WL 2401149, at *2 (S.D. Fla. Jun. 15, 2010). 

1. Legal Standard for Approval of a Settlement 

Recent revisions to Rule 23(e)12—effective on December 1, 2018—standardized the 

analysis needed at the preliminary approval stage.13 The Advisory Committee noted, however, that 

 
12  Amended Rule 23(e)(1) provides that notice should be given to the class, and hence, preliminary approval should 

be granted, where the Court “will likely be able to” (i) finally approve the settlement under Amended Rule 23(e)(2), 

and (ii) certify the class for settlement purposes.  Fed. R. Civ. P. 23(e)(1)(B)(i)–(ii). As explained above, the proposed 

Settlement Class here meets the criteria for certification of Rule 23(a), including all aspects of numerosity, 

commonality, typicality, adequacy, and predominance.  Supra § IV.A.  Rule 23(e)(1)(B)(ii) is therefore met.   

 
13  Historically, to grant preliminary approval, a court needed to find only that: (1) the parties’ negotiations occurred 

at arm’s length between attorneys experienced in similar litigation; (2) there was sufficient discovery; and (3) the 

settlement falls within the range of reason. See In re Checking Account Overdraft Litig., 275 F.R.D. 654, 662-3 (S.D. 

Fla. 2011). Upon such findings, a settlement agreement was entitled to a presumption of fairness and would be granted 

preliminary approval.  Id. A fourth factor, the number of objections to the settlement, is not properly evaluated until 

the final approval stage. Smith, 2007 WL 4191749, at *1, n.3. 
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“[t]he goal of this amendment is not to displace any factor” previously considered in any given 

Circuit. See also, 4 Newberg on Class Actions § 13:58 (5th ed.) (“[V]arious pre-existing legal 

factors not captured by amended Rule 23(e)(2)’s list of factors may prove relevant in particular 

cases.”).  

Approval is proper under the amended Rule 23(e)(1)(B)(i) upon a finding that the 

settlement is “fair, reasonable, and adequate” after considering whether:  

(A) the class representatives and class counsel have adequately represented the class; 

(B) the proposal was negotiated at arm’s length; 

(C) the relief provided for the class is adequate, taking into account: 

(i) the costs, risks, and delay of trial and appeal; 

(ii) the effectiveness of any proposed method of distributing relief to the class, 

including the method of processing class-member claims; 

(iii) the terms of any proposed award of attorney’s fees, including timing of 

payment; and 

(iv) any agreement required to be identified under Rule 23(e)(3); and 

(D) the proposal treats class members equitably relative to each other. 

Fed. R. Civ. P. 23(e). 

2. The Proposed Settlement Satisfies the Standard for Preliminary Approval 

 
a. Adequacy of Representation 

As explained above, Plaintiffs have retained attorneys with extensive experience 

prosecuting class actions, particularly data breach and data disclosure cases, throughout the nation 

and who have zealously represented the Class at all time. Supra § IV.4.A.1.d. In addition, there is 

no conflict or any antagonism between Plaintiffs and the Settlement Class; to the contrary, 

Plaintiffs have vigorously prosecuted this case for the benefit of all members of the Settlement 

Class. Supra § IV.A.1.d. 

b. Arm’s-Length Negotiations 

The Settlement resulted from arm’s-length negotiations between experienced counsel with 

an understanding of the strengths and weaknesses of their respective positions in this Action, under 
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the supervision of a neutral and experienced mediator. Martin Decl. ¶¶ 16, 20-21, 38, 40. These 

circumstances weigh in favor of approval. See Perez v. Asurion Corp., 501 F. Supp. 2d 1360, 1384 

(S.D. Fla. 2007) (concluding that class settlement was not collusive in part because it was overseen 

by “an experienced and well-respected mediator”); Lipuma, 406 F. Supp. 2d at 318–19; Manual 

for Complex Litig. at §30.42 (“A presumption of fairness, adequacy, and reasonableness may 

attach to a class settlement reached in arm’s-length negotiations between experienced, capable 

counsel after meaningful discovery.”) (internal quotation marks omitted). 

Additionally, the Parties spent significant time negotiating the terms of the final written 

Settlement Agreement which is now presented to the Court for approval. Martin Decl. ¶¶ 23, 40. 

At all times, these negotiations were at arm’s length and, while courteous and professional, the 

negotiations were intense and hard-fought on all sides. Id. ¶¶ 21, 40. 

c. The Relief Provided for The Class Is Adequate  

The relief offered by the Settlement (both monetary and injunctive) is adequate considering 

the risks of continued litigation. Although Plaintiffs are confident in the merits of their claims, the 

risks involved in prosecuting a class action through trial cannot be disregarded. Id. ¶¶ 29-31. 

Plaintiffs’ claims would still need to survive likely motions practice (e.g., a motion to dismiss and 

motion for summary judgment) and succeed at class certification). 

Almost all class actions involve a high level of risk, expense, and complexity, which is one 

reason that judicial policy so strongly favors resolving class actions through settlement, “[T]here 

is an overriding public interest in settling class action litigation, and it should therefore be 

encouraged.” In re Warfarin, 391 F.3d at 535; see also In re U.S. Oil & Gas Litig., 967 F.2d 489, 

493 (11th Cir. 1992) (“Public policy strongly favors the pretrial settlement of class action 

lawsuits”); Warren v. City of Tampa, 693 F. Supp. 1051, 154 (M.D. Fla. 1998). This is not only a 

complex case, but it is in an especially risky field of litigation: data breach. See, e.g., In re 
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Countrywide Fin. Corp. Customer Data Sec. Breach Litig., 2010 WL 3341200, at *6 (W.D. Ky. 

Aug. 23, 2010) (approving data breach settlement, in part, because “proceeding through the 

litigation process in this case is unlikely to produce the plaintiffs’ desired results”).  

Data breach cases, such as this one, are especially risky, expensive, and complex. See In re 

Sonic Corp. Customer Data Sec. Breach Litig., No. 1:17-md-2807, 2019 WL 3773737, at *7 (N.D. 

Ohio Aug. 12, 2019) (“Data breach litigation is complex and risky. This unsettled area of law often 

presents novel questions for courts. And of course, juries are always unpredictable.”). Although 

data breach law is continuously developing, data breach cases are still relatively new, and courts 

around the country are still grappling with what legal principles apply to the claims. In re Anthem, 

Inc. Data Breach Litig., 327 F.R.D. 299, 315 (N.D. Cal. 2018) (noting that “many of the legal 

issues presented in [] data-breach case[s] are novel”). Because the “legal issues involved in [in 

data breach litigation] are cutting-edge and unsettled … many resources would necessarily be spent 

litigating substantive law as well as other issues.” In re Target Corp. Customer Data Security 

Breach Litig., No. 14-2522 (PAM/JJK), 2015 WL 7253765, at *2 (D. Minn. Nov. 17, 2015). And 

this case presents an additional layer of complication:  Defendant claims all affected restaurants 

were operated by franchisees. Through the Settlement, Plaintiffs and Class Members gain 

significant benefits without having to face further risk.   

While Plaintiffs believe that they would prevail on their claims, there is little directly 

analogous precedent to rely upon. Martin Decl. ¶ 30. Beyond the merits, class certification is 

challenging in any case. Class certification has been denied in other consumer data breach cases 

and to date only one (b)(3) class has been certified in a consumer data breach case. See Smith v. 

Triad of Alabama, LLC, No. 1:14-cv-324-WKW, 2017 WL 1044692, at *6 (M.D. Ala. Mar. 17, 

2017). Further, while Plaintiffs feel that they would be able to obtain certification outside of a 

settlement context and maintain certification through trial, this is not certain. Id. Any potential 
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certification would also be subject to later appeal and potential reversal. The cost of trial and any 

appeals would be significant and would delay the resolution of this litigation without the guarantee 

of any relief. Id.   

Furthermore, the outcome of this Settlement should be considered not only as favorable as 

other payment card data breach class action settlements, but as more favorable given that multiple 

other payment card data breach cases have resulted in no recovery for the plaintiff or class 

members. See, e.g., Dugas v. Starwood Hotels & Resorts Worldwide, Inc., 3:16-cv-00014-GPC-

BLM (S.D. Cal.), Doc. 56 (order dismissing payment card data breach case) (July 11, 2017); 

Whalen v. Michaels Stores, Inc., 689 F. App’x 89 (2d Cir. 2017) (order affirming dismissal of 

payment card data breach case).14   

The Settlement is a claims-made settlement that will provide Class Members with 

significant and timely benefits which compare favorably to what Class Members could recover 

were they to secure a favorable judgment at trial. In the experience of proposed Class Counsel, the 

monetary relief provided by this Settlement is an outstanding result, and is fair and reasonable in 

light of reported average out-of-pocket expenses due to a data breach, including a class action 

settlement reached and approved in this District that similarly involved a payment card data breach 

at franchised restaurants..15 See Jackson et al. v. Wendy’s International, LLC, No. 6:16-cv-21-

PGB-DCI (M.D. Fla.) (Doc. 157) (approving settlement that provides class members 

reimbursement of documented losses of up to $5,000); see also Hapka v. CareCentrix, Inc., No. 

 
14  The same is true for data breach cases involving solely PII, and no PCD. See, e.g., Storm v. Paytime, Inc., 90 F. 

Supp. 3d 359, 368 (M.D. Pa. 2015) (dismissed for lack of standing as plaintiffs failed to demonstrate that they had 

suffered actual harm, such as, identity theft); Longenecker-Wells v. Benecard Servs. Inc, 658 F. App’x 659, 663 (3d 

Cir. 2016) (negligence claim barred by economic loss doctrine and breach of implied contract dismissed for failure to 

plead sufficient allegations). 
15  For individuals who experienced actual identity theft, a 2014 Congressional Report stated that these victims incurred 

an average of $365.00 in expenses in dealing with the fraud. See Kristin Finklea, Congressional Research Service, 

Identity Theft: Trends and Issues (January 16, 2014), p. 2, available at https://fas.org/sgp/crs/misc/R40599.pdf (last 

visited March 11, 2020).  
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2:16-CV-02372-KGG, 2018 WL 1879845, at *3 (D. Kan. Feb. 15, 2018) (“The Settlement 

addresses past harms through reimbursement of Out-of-Pocket Losses or the alternative minimum 

$200 payment for tax fraud and also helps Settlement Class Members protect against future harm 

through the Credit Monitoring Services.”). And unlike many claims-made settlements, the 

Settlement does not cap the total potential recovery available to Settlement Class Members.  

Compare Wendy’s, supra. 

In addition, the monetary benefits provided by the Settlement are in line with, or superior 

to, those of other settlements in data breach class actions that have been approved by other courts. 

See, e.g., Bray, et. al. v. GameStop Corp., No. 1:17-cv-01365 (D. Del. Dec. 19, 2018) (approving 

claims made settlement that would reimburse up to $235/claim including, inter alia, expenses for 

lost time, payment for each card on which fraudulent charges incurred, costs of obtaining credit 

report, costs of credit monitoring and identity theft protection, as well as up to $10,000/claim for 

extraordinary expenses); T.A.N. v. PNI Digital Media, Inc., No. 2:16-cv 00132, Doc. 46 (S.D. Ga. 

Oct. 20, 2017) (approving settlement for reimbursement up to $250/claim for out-of-pocket 

expenses plus up to $10,000/claim for reimbursement of extraordinary expenses).16  

Here, the $20.00 in Vouchers (4 Vouchers x. $5.00) with simply an attestation of use of a 

payment card at an Affected Restaurant during the Data Breach is a novel benefit not found in 

many, if any, data breach settlements. SA ¶ 3.01. Additionally, the reimbursement for documented 

 
16  See also, e.g., In re the Home Depot, Inc., Customer Data Sec. Breach Litig., No. 1:14-MD-02583 TWT, 2016 WL 

6902351, at *6 (N.D. Ga. Aug. 23, 2016) (approving $13 million fund, maximum of $10,000 in expense 

reimbursement, documented time of 5 hours at $15/hour and up to 2 hours of self-certified time only if had also 

documented losses with class size of 40 million consumers); Target, 2015 WL 7253765, at *1 (approving settlement 

that provided $10 million to pay for losses and time spent as a result of Target data breach, and injunctive relief with 

class size of 100 million consumers); In re Heartland Payment Sys., Inc. Customer Data Security Breach Litig., 851 

F. Supp. 2d 1040, 1048 1069 (S.D. Tex. 2012) (approving settlement that provided up to $2.4 million to pay for out-

of-pocket losses); In re Countrywide Financial Corp. Customer Data Security Breach Litig., No. 3:08-MD-01998, 

2009 WL 5184352, at *1-4 (W.D. Ky. Dec. 22, 2009). (approving settlement that provided up to $1.5 million to pay 

out-of-pocket costs, up to $5 million to pay identity theft losses, and 2 years of free credit monitoring services). 
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out-of-pocket losses due to fraud of up to $5,000 with compensation for time spent investigating 

and remediating fraud of up to $80.00 ($20.00/hour) compares favorably to past data breach 

settlements. Id. ¶ 3.02. Once the separately funded costs of notice and administration, and 

attorneys’ fees, costs, and expenses and service awards are factored in, that comparison only 

heightens. Id. ¶¶ 3.04, 11.02-11.03. 

Furthermore, the injunctive relief provided for in this Settlement is significant and ensures 

the rights of the class because it swiftly commits Defendant, and its Franchisee restaurants, to 

certain security measures and protection of personal information. These remedial measures are 

attributable to the Settlement and are squarely consistent with the claims on which Plaintiffs have 

focused in the litigation. Id. ¶ 4.01. These commitments will ensure the adequacy of Defendant’s 

data security practices, and will provide ongoing protection for any Class Members’ information, 

as well as providing protection for consumers in the future. Without this Settlement, there is little 

Class Members could do individually to achieve similar promises from Checkers regarding data 

security going forward. The Settlement is calculated to ensure that Checkers not only employs the 

necessary, immediate resources to address existing data security vulnerabilities, but also employs 

the consistent best practices and accountabilities needed for long-term, proactive data security. 

The Settlement benefits present a substantial recovery, especially considering the litigation 

risks described above. 

d. The Settlement Treats Class Members Equitably Relative to Each 

Other 

Finally, Amended Rule 23(e) requires that the Settlement “treat[] class members equitably 

relative to each other.” Fed. R. Civ. P. 23(e)(2)(D). Here, the Settlement treats all Class Members 

equitably relative to one another because all who have been damaged are eligible to receive 

reimbursement based on expenses incurred, not on any unequitable basis. SA ¶ 3.02. 
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C. The Proposed Class Notice Satisfies Rule 23 

“Rule 23(e)(1)(B) requires the court to direct notice in a reasonable manner to all class 

members who would be bound by a proposed settlement, voluntary dismissal, or compromise 

regardless of whether the class was certified under Rule 23(b)(1), (b)(2), or (b)(3).” Manual for 

Compl. Litig. § 21.312 (internal quotation marks omitted). The best practicable notice is that which 

is “reasonably calculated, under all the circumstances, to apprise interested parties of the pendency 

of the action and afford them an opportunity to present their objections.” Mullane v. Cent. Hanover 

Bank & Trust Co., 339 U.S. 306, 314 (1950). To satisfy this standard, “[n]ot only must the 

substantive claims be adequately described but the notice must also contain information reasonably 

necessary to make a decision to remain a class member and be bound by the final judgment or opt 

out of the action.” Twigg v. Sears, Roebuck & Co., 153 F.3d 1222, 1227 (11th Cir. 1998) (internal 

quotation marks omitted). 

The proposed Notice Program here satisfies all of these criteria and is designed to provide 

“direct notice in a reasonable manner to all class members who would be bound by the 

proposal….” Fed. R. Civ. P. 23(e)(1)(B). The Notice Program is reasonably calculated under the 

circumstances to apprise the Settlement Class of the pendency of the case, the proposed Settlement 

and its terms, any request for attorneys’ fees and expenses and Service Awards, and the Class 

Members’ rights to opt-out of or object to the Settlement, as well as the other information required 

by Fed. R. Civ. P. 23(c)(2)(B). See Declaration of Steven Weisbrot, attached hereto as Exhibit 3. 

Notice will be provided to Class Members through: (i) one national print publication; (ii) 

an internet banner ad campaign; (iii) a dedicated Settlement Website which amongst other details 

will specify the Affected Restaurant locations and provide Class Members with important 

information about the Settlement; and (iv) direct, individual notice via e-mail to Class Members 

registered with Defendant’s Flav-R-Hood loyalty program. See SA, Exs. B, C and E. Finally, in 
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accord with CAFA, Defendant will provide timely notice of the Settlement to the Attorneys 

General of each state in which Settlement Class Members reside, the Attorney General of the 

United States, and any other required government officials. SA ¶ 14.12. 

Therefore, the Notice Program (including the proposed Notice forms) comply with all 

applicable law, including, Rule 23 and Due Process.17 Accordingly, Plaintiffs respectfully request 

that the Court approve the Notice Program and direct Notice to the Settlement Class. 

D. Plaintiffs’ Counsel Should Be Appointed as Settlement Class Counsel 

Under Rule 23, “a court that certifies a class must appoint class counsel . . . [who] must 

fairly and adequately represent the interests of the class.” Fed. R. Civ. P. 23(g)(1)(B). In making 

this determination, the court must consider the proposed class counsel’s: (1) work in identifying 

or investigating potential claims; (2) experience in handling class actions or other complex 

litigation and the types of claims asserted in the case; (3) knowledge of the applicable law; and (4) 

resources committed to representing the class. Fed. R. Civ. P. 23(g)(1)(A)(i)-(iv). 

As discussed above, and as fully explained in Jean Sutton Martin’s Declaration, proposed 

Settlement Class Counsel have extensive experience prosecuting similar class actions and other 

complex litigation. Martin Decl. ¶ 36. The proposed Settlement Class Counsel have diligently 

investigated and efficiently prosecuted the claims in this matter, dedicated substantial resources 

toward the endeavor, and have successfully and fairly negotiated the Settlement of this matter to 

the benefit of Plaintiffs and the Settlement Class. Id. ¶ 37.. Accordingly, Plaintiffs request that the 

Court appoint Tina Wolfson, Bradley K. King, Jean Sutton Martin, Abbas Kazerounian, and Jason 

A. Ibey as Settlement Class Counsel. 

 

 
17  The form of the Preliminarily Approval Order (Exhibit A), which was drafted and approved by Plaintiffs’ counsel 

and Defendant’s counsel, and the proposed Claim Form (Exhibit D), likewise satisfy all of the criteria of Rule 23.   

Case 8:19-cv-01386-VMC-CPT   Document 43   Filed 05/06/20   Page 24 of 27 PageID 228



25 

 

E. The Court Should Schedule a Final Approval Hearing and Pertinent Deadlines 

In connection with the preliminary approval of the Settlement, Plaintiffs request that the 

Court to set (1) a date for the Final Approval Hearing no earlier than 90 days from the Preliminary 

Approval Order, (2) dates for filing papers relating to final approval and attorneys’ fees, (3) dates 

for sending notice to the Settlement Class, and (4) deadlines for any requests for exclusion or 

objections. Plaintiffs propose the following schedule: 

Event Time for Compliance 

Creation of Settlement Website 30 days after entry of the Preliminary 

Approval Order 

 

Notice Date 30 days after entry of the Preliminary 

Approval Order 

 

Exclusion/Objection Deadline  120 days after entry of the Preliminary 

Approval Order 

 

Claims Deadline 120 days after entry of the Preliminary 

Approval Order 

 

Deadline for Class Counsel’s Application for 

Attorneys’ Fees and Service Awards for 

Settlement Class Representative 

 

45 days before the Final Approval Hearing  

Deadline for Motion in Support of Final 

Approval of Settlement 

 

21 days before the Final Approval Hearing 

Final Approval Hearing No earlier than 150 days after entry of the 

Preliminary Approval Order 

 

 

V. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that the Court enter the 

accompanying proposed order, directing notice of the proposed Settlement to the Settlement Class 

and setting a hearing for the purpose of deciding whether to grant final approval of the Settlement. 
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RULE 3.01(g) CERTIFICATION 

 Pursuant to Local Rule 3.01(g), the undersigned has conferred with counsel for the 

Defendant and is authorized to represent that the Defendant does not oppose this motion. 

 

Dated: May 6, 2020     Respectfully submitted,   

   

/s/ Jean Sutton Martin     

Jean S. Martin (admitted pro hac vice) 

Patrick A. Barthle II 

Florida Bar No. 99286 

Marcio W. Valladares 

Florida Bar No. 986917  

MORGAN & MORGAN  

COMPLEX LITIGATION GROUP 

201 N. Franklin Street, 7th Floor 

Tampa, Florida 33602 

Tel: (813) 559-4908 

Fax: (813) 222-4795 

       jeanmartin@forthepeople.com 

    pbarthle@forthepeople.com 

    mvalladares@forthepeople.com 

 

Tina Wolfson 

Bradley K. King (admitted pro hac vice) 

AHDOOT & WOLFSON, PC 

10728 Lindbrook Drive 

Los Angeles, California 90024 

Tel: (310) 474-9111 

Fax: (310) 474-8585 

twolfson@ahdootwolfson.com 

bking@ahdootwolfson.com 

 

Abbas Kazerounian (admitted pro hac vice) 

Jason A. Ibey (admitted pro hac vice) 

KAZEROUNI LAW GROUP, APC 

245 Fischer Avenue, Suite D1  

Costa Mesa, CA 92626   

Tel: (949) 612-9999  

Fax: (800) 520-5523 

ak@kazlg.com 

jason@kazlg.com 

 

Counsel for Plaintiffs and the putative class
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on May 6, 2020, I electronically filed a true and correct copy 

of the foregoing unopposed motion with the Clerk of the Court using the CM/ECF system, which 

will send notification to all attorneys of record in this matter. 

 

/s/ Jean Sutton Martin     

Jean S. Martin (admitted pro hac vice) 
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SETTLEMENT AGREEMENT AND RELEASE 

This Settlement Agreement and Release (“Agreement” or “Settlement Agreement”) is 

made and entered into by and among the following Parties: (i) Breandan Cotter (“Cotter”) and Jack 

Dinh (“Dinh,” together the “Representative Plaintiffs”), individually and on behalf of the 

Settlement Class, by and through the undersigned counsel of record; and (ii) Checkers Drive-In 

Restaurants, Inc. (“Checkers” or “Defendant”), by and through the undersigned counsel of record.   

Article I. RECITALS 

1.01 On June 6, 2019, Breandan Cotter filed an initial complaint in the United States 

District Court for the Middle District of Florida (the “Court”) in an action styled Breandan Cotter  

v. Checkers Drive-In Restaurants, Inc., No. 8:19-cv-01386 (M.D. Fla.). On July 2, 2019, Jack Dinh 

filed a complaint in the Central District California in an action styled Jack Dinh v. Checkers Drive-

In Restaurants, Inc., No. 8:19-cv-01310 (C.D. Cal.). For purposes of settlement, the Parties have 

agreed to consolidate these matters into the Cotter action (the “Litigation”).  For the avoidance of 

any doubt, however, the term “Litigation” shall mean and include all claims asserted in the Cotter 

and Dinh actions, as this settlement contemplates the global resolution of all such claims.   

1.02 The Complaint asserts claims against Checkers for: Breach of Implied Contract; 

Negligence; Negligence Per Se; Unjust Enrichment; Declaratory Judgment; Breach of Confidence; and 

violations of Florida Statute §§ 501.201, et seq. (“FDUTPA”).  If accepted by the Court, it is anticipated 

that through the Amended Complaint that allegations of Dinh will be added to the Litigation to assert 

claims against Checkers for: California Civil Code §§ 1798.80, et seq. (the “CRA”); and California 

Business & Professions Code §§ 17200, et seq. (the “UCL”). These claims of Cotter and Dinh arise 

from third-party criminal attacks on the point of sale systems of certain of Checkers’ independently 
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owned and operated franchisee restaurants (the “Data Breach Incident,” as further defined in 

Article II below). 

1.03 Representative Plaintiffs believe the claims asserted in the Litigation, as set forth 

in the Complaint, have merit. Representative Plaintiffs and Proposed Class Counsel recognize and 

acknowledge, however, the expense and length of continued proceedings necessary to prosecute 

the Litigation against Checkers through motion practice, trial, and potential appeals. They have 

also taken into account the uncertain outcome and risk of further litigation, as well as the 

difficulties and delays inherent in such litigation, and the financial state of the Defendant. Proposed 

Class Counsel are highly experienced in class action litigation and very knowledgeable regarding 

the relevant claims, remedies, and defenses at issue generally in such litigation and in this 

Litigation. They have determined that the settlement set forth in this Settlement Agreement is fair, 

reasonable, and adequate, and in the best interests of Representative Plaintiffs and the Settlement 

Class.  

1.04 Checkers denies all material allegations of the Complaints. Checkers specifically 

denies all charges of wrongdoing or liability as alleged, or which could be alleged, in the Litigation, 

including any claim that it is liable in any way for the criminal third-party attacks on certain point 

of sale systems of its independently owned and operated franchisees and that Representative 

Plaintiffs and putative class members are entitled to any relief from Checkers. Nevertheless, 

Checkers has concluded that continued litigation would be protracted and expensive, and that it is 

desirable to fully and finally settle the Litigation in light of the risks, uncertainties, burden, and 

expense of continued litigation.  Accordingly, Checkers has agreed to settle this Litigation on the 

terms set forth in this Agreement, subject to Court approval.   
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1.05 This Agreement resulted from good faith, arm’s-length settlement negotiations, 

including a full-day mediation session before Steve Jaffe, Esq. in Miami, Florida. Prior to this 

mediation, Defendant provided Representative Plaintiffs with limited informal discovery (660 

pages) on a confidential basis and subject to a stipulated protective order issued in the Cotter 

matter. The discovery produced included: (1) franchise agreements for several locations affected 

by the Data Breach Incident, which are believed to be representative of the franchise agreements 

of the approximately 105 affected locations; (2) the approximate number of 1,500,000 payment 

card transactions affected by the Data Breach Incident; (3) the number and identity of the 105 

affected restaurants; (4) information concerning what consumer contact information Checkers 

maintains; and, (5) the Mandiant Report dated August 5, 2019 concerning the Data Breach 

Incident. Checkers was also forthcoming about its current financial and corporate affairs.        

1.06 Proposed Class Counsel conducted a thorough examination and evaluation of the 

relevant law and facts to assess the merits of the claims to be resolved in this Settlement and how 

best to serve the interests of the putative class in the Litigation. Based on a representation by 

Checkers, there are up to approximately 1,500,000 total payment card transactions potentially 

affected by the Data Breach Incident. Based on this investigation and the negotiations described 

above, Class Counsel have concluded, taking into account the sharply contested issues involved, 

the risks, uncertainty and cost of further prosecution of this Litigation, the financial status of 

Checkers, and the substantial benefits to be received by the Settlement Class pursuant to this 

Agreement, that a settlement with Checkers on the terms set forth in this Agreement is fair, 

reasonable, adequate and in the best interests of the nationwide putative class.   

1.07 The Parties understand, acknowledge, and agree that the execution of this 

Agreement constitutes the settlement and compromise of disputed claims. This Agreement is 
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inadmissible as evidence against any of the Parties except to enforce the terms of the Agreement 

and is not an admission of wrongdoing or liability on the part of any of the Parties to this 

Agreement. It is the Parties’ desire and intention to effect a full, complete, and final settlement and 

resolution of all existing disputes and claims as set forth herein.   

1.08 The settlement contemplated by this Agreement is subject to preliminary and final 

approval by the Court, as set forth herein. This Agreement is intended by the Parties to fully, 

finally, and forever resolve, discharge, and settle all claims and causes of action asserted, or that 

could have been asserted, against Checkers and the Released Persons (as defined in Article II 

below) arising out of or relating to the Data Breach Incident, by and on behalf of the Representative 

Plaintiffs and Settlement Class Members (as defined in Article II below), and any other such 

actions by and on behalf of any other consumers and putative classes of consumers originating, or 

that may originate, in jurisdictions in the United States. 

Article II. DEFINITIONS 

In addition to the terms defined at various points within this Settlement Agreement, the 

following defined terms apply throughout this Settlement Agreement: 

2.01 “Affected Restaurant” means any of the approximately 105 Checkers and Rally’s 

restaurant locations affected by the Data Breach Incident as defined in ¶ 2.15 below. 

2.02 “Affected Franchisee” means any past or current franchisee of Checkers or Rally’s 

that owned and operated an Affected Restaurant pursuant to a franchise arrangement with 

Checkers. 

2.03  “Amended Complaint” means the First Amended Class Action Complaint filed in 

the Litigation (ECF No. 40) or any subsequently filed amended pleading by Plaintiff or Plaintiffs 

in the Litigation. 

Case 8:19-cv-01386-VMC-CPT   Document 43-1   Filed 05/06/20   Page 4 of 81 PageID 235



 5

2.04 “Approved Claims” means Settlement Claims completed using a Claim Form found 

to be timely and valid by and in an amount approved by the Settlement Administrator. 

2.05 “Checkers” or “Defendant” means Defendant Checkers Drive-In Restaurants, Inc. 

2.06 “Checkers Restaurant” means any Affected Restaurant owned and operated by 

Checkers.     

2.07 “Claims Administration” means the processing of Claim Forms received from 

Settlement Class Members, including but not limited to the receipt and processing of Settlement 

Claims, and the processing of payment of Approved Claims by the Settlement Administrator, as 

well as any other duties and obligations of the Settlement Administrator as set forth in the 

Settlement.  

2.08  “Claims Deadline” means the deadline by which Settlement Class Members must 

submit any Settlement Claims; Settlement Claims submitted after the Claims Deadline will not be 

timely and will not qualify for approval as set forth in Article III and will be rejected.  The Claims 

Deadline shall be set by the Court in the Preliminary Approval Order. The Parties propose a Claims 

Deadline that is the 120th day after the Preliminary Approval Date. 

2.09 “Claim Form” shall mean the claim form made available to Settlement Class 

Members substantially in the form of Exhibit D, hereto. The Claim Form must be submitted 

physically (via U.S. Mail) or electronically (via the Settlement Website) by Settlement Class 

Members who wish to submit a Settlement Claim.  Settlement Class Members who prefer to submit 

a Claim Form by U.S. Mail may obtain a Claim Form by downloading the print version from the 

Settlement Website or by calling the Settlement Administrator’s toll-free help line to request a 

Claim Form be mailed to them. 

2.10 “Claimant” means a Settlement Class Member who submits a Claim Form. 
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2.11 “Claims Period” shall mean the time for Settlement Class Members to submit 

Settlement Claims, running from the commencement of the Notice Program through the Claims 

Deadline. 

2.12 “Class Counsel” means Tina Wolfson and Bradley K. King of Ahdoot & Wolfson, 

PC, Jean Sutton Martin of Morgan & Morgan, and Abbas Kazerounian and Jason A. Ibey, Esq. of 

Kazerouni Law Group, APC. 

2.13 “Complaints” means, collectively, the complaints filed in Cotter (ECF No. 1 and 

40) and Dinh (ECF No. 1). 

2.14 “Costs of Settlement Administration” means any and all fees, costs, and charges 

incurred, charged, or invoiced by the Settlement Administrator relating to the administration and 

notice of the Settlement, including but not limited to: (i) the reasonable costs and expenses that are 

associated with disseminating notice to the Settlement Class, including, but not limited to, the 

Class Notice and the performance of the Notice Program, as set forth in Article VI; and (ii) the 

reasonable costs and expenses that are associated with or arising from the Claims Administration, 

as set forth in Article XI.  The Costs of Settlement Administration shall be paid to the Settlement 

Administrator as set forth in this Settlement. 

2.15 “Data Breach Incident” or “Data Breach” means the third-party criminal 

cyberattacks of certain of Checkers independently owned and operated franchisee restaurants 

involving malware variants targeting customers’ payment card information that occurred between 

approximately December 17, 2015 and October 12, 2019, and was reported by Checkers on May 

29, 2019 and November 15, 2019, respectively, and that is the subject of the Litigation and the 

Complaints. 
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2.16 “Effective Date” means the first date by which all of the events and conditions 

specified in ¶ 12.01 herein have occurred and been met.  

2.17  “Final Approval Hearing” means the hearing at or after which the Court will 

determine whether to finally approve the Settlement as fair, reasonable, and adequate under Fed. 

R. Civ. P. 23(e). Class Counsel shall request that the Court schedule the Final Approval Hearing 

for a date that is in compliance with the provisions of 28 U.S.C. § 1715(d). 

2.18 “Judgment” means a final order and judgment rendered by the Court that, among 

other things, finally approves the Settlement Agreement and is consistent with ¶ 5.02 and in the 

form of or materially in the form of the proposed Final Approval Order and Judgment attached as 

Exhibit E.  

2.19 “Notice Program” means the method and process of providing notice of the 

Settlement as described in Article VI. 

2.20 “Objection Deadline” means the date by which objections to the Settlement from 

Settlement Class Members must be postmarked to the Clerk of Court in order to be effective and 

timely. 

2.21 “Opt-Out Deadline” means the date by which requests for exclusion from the 

Settlement must be postmarked in order to be effective and timely. 

2.22 “Parties” means, collectively, Checkers and Representative Plaintiffs, individually 

and on behalf of the Settlement Class. 

2.23 “Personal Information” means information that is or could be used, whether on its 

own or in combination with other information, to identify, locate, or contact a person, and further 

includes, without limitation, names, addresses, payment card numbers, expiration dates, security 

and service codes, and any other payment card related information.   
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2.24 “Preliminary Approval Date” means the date on which the Preliminary Approval 

Order, or any other order(s) preliminarily approving the Settlement, is entered by the Court. 

2.25 “Preliminary Approval Order” means the order preliminarily approving the 

Settlement Agreement and, among other things, ordering that notice be provided to the Settlement 

Class, and in the form of or materially in the form of the proposed Preliminary Approval Order 

attached as Exhibit A. 

2.26 “Released Persons” means Checkers Drive-In Restaurants, Inc., and their current and 

former parents, subsidiaries, and divisions, whether indirect or direct, as well as these entities’ 

respective predecessors, successors, directors, officers, employees, principals, agents, attorneys, 

insurers, reinsurers, and Affected Franchisees. For the avoidance of doubt, “Released Persons” 

does not include any third-party, unaffiliated vendors. 

2.27 “Released Claims” shall mean any and all claims, rights, rights of set-off and 

recoupment, demands, actions, obligations, and causes of action of any and every kind, nature, and 

character, known and unknown, including without limitation, negligence, negligence per se, 

breach of contract, breach of implied contract, breach of fiduciary duty, breach of confidence, 

invasion of privacy, misrepresentation (whether fraudulent, negligent, or innocent), unjust 

enrichment, bailment, wantonness, failure to provide adequate notice pursuant to any breach 

notification statute or common law duty, any federal, state, or local statutory or regulatory claims, 

including, but not limited to, pursuant to consumer protection laws, unfair and deceptive trade 

practice laws, and further including, but not limited to, any and all claims for damages, injunctive 

relief, disgorgement, declaratory relief, equitable relief, attorneys’ fees, costs, and expenses, pre-

judgment interest, credit monitoring services, the creation of a fund for future damages, statutory 

damages, punitive damages, special damages, exemplary damages, restitution, the appointment of 
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a receiver, and any other form of relief that any Settlement Class Member has, has asserted, could 

have asserted, or could assert against any of the Released Persons based on, relating to, concerning, 

or arising out of the Data Breach Incident (including but not limited to the theft or compromise of 

Personal Information) or the allegations, facts, or circumstances described in the Litigation (which, 

as stated above, means and includes all allegations, facts, or circumstances asserted in the Cotter 

and Dinh actions) and/or Complaints. For the avoidance of doubt, “Released Claims” does not 

include any claims arising out of the Data Breach Incident or the allegations, facts, or 

circumstances described in the Litigation and/or Complaints that Settlement Class Members may 

have against third party, unaffiliated vendors. 

2.28 “Representative Plaintiffs” means Breandan Cotter and Jack Dinh. 

2.29  “Settlement Agreement,” “Settlement,” or “Agreement” means this Settlement 

Agreement and Release and the settlement embodied in this Settlement, including all attached 

Exhibits (which are an integral part of this Settlement and are incorporated in their entirety by 

reference).  

2.30 “Settlement Claim” means a claim or request for Settlement benefits as provided 

for in Article III (“Monetary Relief”) of this Settlement Agreement. 

2.31 “Settlement Administrator” means Angeion Group, LLC, as selected by 

Representative Plaintiffs, subject to approval by the Court, which is experienced in formulating 

and effectuating notice programs and administering class action claims, generally and specifically 

those of the type provided for and made in data breach litigation. 

2.32 “Settlement Class” means all residents of the United States who made a credit or 

debit card purchase at any Affected Restaurant during the period of the Data Breach Incident. The 

Settlement Class specifically excludes: (i) Checkers and its officers and directors; (ii) all 
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Settlement Class Members who timely and validly request exclusion from the Settlement Class; 

(iii) the Judge or Magistrate Judge to whom the action is assigned and, any member of those 

Judges’ staffs or immediate family members; and (iv) any other person found by a court of 

competent jurisdiction to be guilty under criminal law of initiating, causing, aiding or abetting the 

criminal activity or occurrence of the Data Breach Incident or who pleads nolo contendere to any 

such charge. 

2.33 “Settlement Class Member” and “Settlement Class Members” mean all persons 

residing in the United States who fall within the definition of the Settlement Class. 

2.34 “Unknown Claims” means any of the Released Claims that any Settlement Class 

Member, including any Representative Plaintiffs, does not know or suspect to exist in his/her favor 

at the time of the release of the Released Persons that, if known by him or her, might have affected 

his or her settlement with, and release of, the Released Persons, or might have affected his or her 

decision not to object to and/or to participate in this Settlement Agreement. With respect to any 

and all Released Claims, the Parties stipulate and agree that upon the Effective Date, 

Representative Plaintiffs expressly shall have, and each of the other Settlement Class Members 

shall be deemed to have, and by operation of the Judgment shall have, waived the provisions, 

rights, and benefits conferred by California Civil Code § 1542, and also any and all provisions, 

rights, and benefits conferred by any law of any state, province, or territory of the United States 

(including, without limitation, Montana Code Ann. § 28-1-1602; North Dakota Cent. Code § 9-

13-02; and South Dakota Codified Laws § 20-7-11), which is similar, comparable, or equivalent 

to California Civil Code §1542, which provides:  

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 
THAT THE CREDITOR OR RELEASING PARTY DOES NOT 
KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT 
THE TIME OF EXECUTING THE RELEASE AND THAT, IF 
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KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY 
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR 
OR RELEASED PARTY.  

  
Settlement Class Members, including Representative Plaintiffs, and any of them, may 

hereafter discover facts in addition to, or different from, those that they, and any of them, now 

know or believe to be true with respect to the subject matter of the Released Claims, but 

Representative Plaintiffs expressly shall have, and each other Settlement Class Member shall be 

deemed to have, and by operation of the Judgment shall have, upon the Effective Date, fully, finally 

and forever settled and released  any  and  all  Released  Claims. The Parties acknowledge, and 

Settlement Class Members shall be deemed by operation of the Judgment to have acknowledged, 

that the foregoing waiver is a material element of the Settlement Agreement of which this release 

is a part.  

2.35 “Voucher” means a voucher provided under this Settlement that may be used at any 

Checkers or Rally’s restaurant. Vouchers are subject to the terms and conditions detailed in ¶ 3.01. 

Article III. MONETARY RELIEF 

3.01 Attested Expense Reimbursement. All Settlement Class Members who submit a 

valid Settlement Claim on or before the Claims Deadline using the Claim Form (either online via 

the Settlement Website or by U.S. Mail), copies of which are attached as Exhibit D to this 

Settlement Agreement, and who attest under penalty of perjury that they used a credit or debit card 

at an Affected Restaurant during the Data Breach Incident, are eligible to receive four (4) Vouchers 

of $5.00 each, valid for one (1) year from the date of issuance as pursuant to ¶ 11.02 and freely 

and fully transferrable.    

3.02 Documented Expense Reimbursement. All Settlement Class Members who submit 

a valid Settlement Claim on or before the Claims Deadline using the Claim Form together with 
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supporting documentation are eligible to receive reimbursement for documented out-of-pocket 

expenses, that were incurred as a result of the Data Breach Incident for one or more of the 

following, not to exceed a total of $5,000.00 per Settlement Class Member: (i) costs and expenses 

spent addressing identity theft or fraud; (ii) losses caused by restricted access to funds (i.e., costs 

of taking out a loan, ATM withdrawal fees); (iii) preventative costs including purchasing credit 

monitoring, placing security freezes on credit reports, or requesting copies of credit reports for 

review; (iv) late fees, declined payment fees, overdraft fees, returned check fees, customer service 

fees, and/or card cancellation or replacement fees; (v) unauthorized charges on credit or debit card 

that were not reimbursed; (vi) other documented losses that were not reimbursed; and (vii) up to 

four (4) hours of documented time spent for investigation and remediation relating to the above 

items in this Paragraph 3.02 (calculated at the rate of $20.00 per hour).  

a. Settlement Class Members seeking reimbursement under this section ¶ 3.02 must 

complete and submit a written Claim Form to the Settlement Administrator, postmarked 

(or submitted electronically in accordance with the requirements for electronic 

submission of a Claim Form) on or before the Claims Deadline.  

b. As part of the proof of Settlement Claim, Settlement Class Members seeking 

reimbursement under this section  ¶ 3.02 must submit documentation reflecting use of 

a payment card at an Affected Restaurant during the Data Breach Incident, which could 

include, but is not limited to: a receipt from an Affected Restaurant reflecting payment 

by a payment card during the Data Breach Incident; a payment card statement reflecting 

a charge at an Affected Restaurant during the Data Breach Incident; or, notification from 

a bank or financial institution that a payment card was compromised as a result of the 

Data Breach Incident. 
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c. Settlement Class Members seeking reimbursement for expenses or losses described 

in ¶ 3.02 must complete and submit the appropriate section of the Claim Form to the 

Settlement Administrator, together with proof of such losses. 

d. Failure to provide supporting attestation and documentation as requested on the Claim 

Form shall result in denial of a claim. 

e. If a claim submitted pursuant to ¶ 3.02 is denied for any reason, the claim shall be treated 

as if it was submitted under ¶ 3.01 and the Settlement Class Member shall receive the 

compensation provided under ¶ 3.01.    

3.03 Claims Process. The Settlement Administrator shall administer the process of 

reviewing and determining whether: (1) the Claimant is a Settlement Class Member; (2) the 

Claimant has provided all information required to complete the Claim Form by the Claims 

Deadline, including any documentation that may be necessary to reasonably support the expenses 

described in ¶ 3.02; and (3) the information submitted would lead a reasonable person to conclude, 

for a Settlement Claim for Expense Reimbursement submitted under ¶ 3.02, that the alleged 

expenses plausibly arose from the Data Breach Incident (“Facially Valid”). The Settlement 

Administrator may, at any time, request from the Claimant, in writing, additional information 

(“Claim Supplementation”) as the Settlement Administrator may reasonably require in order to 

evaluate the Settlement Claim, e.g., documentation requested on the Claim Form and information 

regarding the claimed losses.  Class Counsel and Checkers shall have the right to review and obtain 

supporting documentation, provide input, and/or request corrections if they believe them to be 

incorrect, inaccurate or inadequate.  Class Counsel and Checkers may challenge any claims 

determined to be valid by the Settlement Administrator by any form of written notice to the 

Settlement Administrator (“Disputed Valid Claim”).   
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a. Upon receipt of an incomplete or unsigned Claim Form or a Claim Form that is not 

accompanied by sufficient documentation to determine whether the claim is Facially Valid 

or receipt of notice of a Disputed Valid Claim, the Settlement Administrator shall request 

additional information (i.e., Claim Supplementation) and give the Claimant thirty (30) days 

to cure the defect or otherwise respond to the notice of a Disputed Valid Claim before 

rejecting the claim. Requests for Claim Supplementation shall be made within thirty (30) 

days after the Claims Deadline. [In the event of unusual circumstances interfering with 

compliance during the 30-day period, the Claimant may request and, for good cause shown 

(e.g., illness, military service, out of the country, mail failures, lack of cooperation of third 

parties in possession of required information, etc.), shall be given a reasonable extension 

of the 30-day deadline in which to comply; however, in no event shall the deadline be 

extended to later than 180 days from the Preliminary Approval Date.] If the defect is not 

cured or if the Claimant otherwise does not respond to the notice of a Disputed Valid Claim, 

then the Settlement Claim will be deemed invalid and there shall be no obligation to pay 

the Settlement Claim. 

b. Following receipt of additional information requested as Claim Supplementation, the 

Settlement Administrator shall have thirty (30) days to accept, in whole or lesser amount, 

or reject each Settlement Claim. If, after review of the Settlement Claim and all 

documentation submitted by the Claimant, the Settlement Administrator determines that 

such a Settlement Claim is Facially Valid, then the Settlement Claim shall be paid within 

the time period provided by ¶ 11.02 to the extent that the Settlement Administrator finds 

the Settlement Claim to be valid. If the Settlement Claim remains invalid because the 

Claimant does not provide the requested information needed to complete the Claim Form 
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and evaluate the Settlement Claim, then the Settlement Administrator may reject the 

Settlement Claim without any further action. 

3.04 Settlement Expenses.  Checkers shall pay for all of the costs associated with 

settlement administration, including the expenses of the Settlement Administrator for providing 

notice to the Settlement Class in accordance with the Preliminary Approval Order, as well as the 

costs of Claims Administration. Attorneys’ fees, costs, and expenses of Class Counsel, and service 

awards to Representative Plaintiffs, shall be paid by Checkers as set forth in Article X below, 

subject to Court approval.   

Article IV. REMEDIAL MEASURES 

4.01 Checkers and Affected Franchisees, as appropriate for each, agree to adopt, 

continue, or maintain the data security measures detailed below following the full execution of the 

Settlement Agreement: 

a. Checkers and Affected Franchisees will implement mandatory cybersecurity and data 

privacy training for all managers within its organization, including corporate-owned and 

franchisee-owned restaurants, over the next two (2) years; and 

b. Checkers and Affected Franchisees will mandate and ensure that each of the restaurants 

they respectively own and operate implement a solution that encrypts payment card data 

when it is read by the card acceptance device/point of sale system and routes the 

authorization message out to the payment card networks without the authorization message 

data being unencrypted on devices owned and managed by Checkers and/or Affected 

Franchisees. 

4.02 The Parties agree, and hereby stipulate, that Representative Plaintiffs and Class 

Counsel were the catalyst and predominate factor for remedial measures that Checkers and 

Affected Franchisees will take or have taken, and which Checkers and Affected Franchisees will 

continue to implement as described above. 
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Article V. CONFIRMATORY DISCOVERY 

5.01 Within sixty (60) days of the Preliminary Approval Date, Checkers agrees to 

provide confirmatory discovery as to the investigative efforts and remedial measures undertaken 

after the Data Breach Incident. The Parties agree that such confirmatory discovery shall take the 

form of no more than ten (10) interrogatories and a Rule 30(b)(6) deposition of Checkers, limited 

to a duration of two (2) hours, which may include the following topics: (a) how Checkers identified 

the Affected Restaurants; (b) how Checkers identified the number of payment card transactions 

subject to the Data Breach Incident; (c) the process by which Checkers contacts its loyalty 

customers (“Flav-R-Hood” members); (d) the remedial measures Checkers has already taken, 

including the development, implementation, and cost of such measures; and (e) the cost of the non-

monetary relief Checkers agrees to undertake pursuant to this Agreement. 

5.02 Within fourteen (14) days of full execution of this Agreement, Checkers agrees to 

provide to Class Counsel a declaration from its Chief Financial Officer as to the current financial 

status of Checkers. Checkers agrees that this declaration shall be provided to the Court, under seal, 

as part of Plaintiffs’ motion for preliminary approval of the settlement. Checkers further agrees to 

promptly respond to and provide additional documentation or information as to its financial status 

as may be requested by the Court through the preliminary and final approval process. 
 

Article VI. PRELIMINARY APPROVAL AND FINAL APPROVAL 

6.01 As soon as practicable after the execution of the Settlement Agreement, Class 

Counsel shall submit this Settlement Agreement to the Court and file a motion for preliminary 

approval of the settlement with the Court requesting entry of a Preliminary Approval Order in the 

form attached hereto as Exhibit A, or an order substantially similar to such form, requesting, inter 

alia: 

(i) certification of the Settlement Class for settlement purposes only;  
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(ii) preliminary approval of the Settlement Agreement as being within the range of 

reasonableness such that notice of the Settlement should be provided pursuant to this 

Agreement; 

(iii) the scheduling of a Final Approval Hearing; 

(iv) appointment of Tina Wolfson and Bradley K. King of Ahdoot & Wolfson, PC, Jean 

Sutton Martin of Morgan & Morgan, and Abbas Kazerounian and Jason A. Ibey, Esq. of 

Kazerouni Law Group, APC as Class Counsel; 

(v) appointment of the Representative Plaintiffs as settlement class representatives; 

(vi) approval of the Notice Program; 

(vii) approval of a publication notice form (“Publication Notice”) substantially similar to the 

one attached hereto as Exhibit B and long form notice (“Long Notice”) substantially 

similar to the one attached hereto as Exhibit C, which together shall include a fair 

summary of the Parties’ respective litigation positions, the general terms of the settlement 

set forth in the Settlement Agreement, instructions for how to object to or opt-out of the 

Settlement, the process and instructions for making Settlement Claims to the extent 

contemplated herein, and the date, time and place of the Final Approval Hearing; 

(viii) appointment of the Settlement Administrator; and 

(ix) approval of a claim form substantially similar to that attached hereto as Exhibit D.  

6.02. The proposed Final Judgment that shall be filed with the motion for final approval 

shall be in a substantially similar form as set forth in Exhibit E as agreed upon by Checkers and 

Class Counsel.  Such proposed Judgment shall, among other things: 

(i) Determine that the Settlement Agreement is fair, adequate, and reasonable; 

(ii) Finally certify the Settlement Class for settlement purposes only; 
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(iii) Determine that the Notice Program satisfied due process requirements; 

(iv) Dismiss all claims in the Complaints with prejudice;  

(v) Bar and enjoin the any Settlement Class Members who did not timely opt out in 

accordance with the requirements of the Settlement Agreement from asserting any of the 

Released Claims; and 

(vi) Release and forever discharge Checkers and the Released Persons from the Released 

Claims, as provided for in this Settlement Agreement.  

Article VII. NOTICE PROGRAM 

7.01 Upon entry of the Preliminary Approval Order, the Settlement Administrator shall 

cause notice to be disseminated to the Settlement Class pursuant to the Preliminary Approval Order 

and Article V of this Settlement Agreement (the “Notice Program”), and in order to comply with 

all applicable laws, including, but not limited to the Due Process clause of the United States 

Constitution and FED. R. CIV. P. 23, and be effectuated pursuant to provisions set forth below, the 

costs of which shall be Costs of Settlement Administration. 

7.02 Notice shall be provided to Settlement Class Members via a national print 

publication, an internet banner ad campaign, notice on a dedicated Settlement Website, and an 

email to Defendant’s customers in the Flav-R-Hood loyalty program.  

a. No later than thirty (30) days after the Preliminary Approval Date, Defendant shall cause 

to be published notice of this Agreement in a national print magazine of Defendant’s 

choosing and Plaintiffs’ approval, which shall include the URL of the Settlement Website. 

b. No later than thirty (30) days after the Preliminary Approval Date, the Settlement 

Administrator shall commence notice of this Agreement via an internet banner ad 
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campaign on Facebook and/or other social media and news media platforms, including a 

direct hyperlink to the Settlement Website.   

c. No later than thirty (30) days after the Preliminary Approval Date, the Settlement 

Administrator shall establish a dedicated Settlement Website and shall maintain and update 

the website throughout the Claims Period, with the Publication Notice (Exhibit B), Long 

Notice (Exhibit C), and Claim Form (Exhibit D) approved by the Court, as well as this 

Agreement. The Claim Form on the Settlement Website shall make available to Claimants 

a dropdown menu to select the Affected Restaurant at which they made a credit or debit 

card purchase during the Data Breach Incident when submitting their Claim Form 

electronically. A toll-free help line shall be made available to address Settlement Class 

Members’ inquiries. The Settlement Administrator also will provide copies of the forms of 

the Publication Notice, Long Notice, and Claim Form approved by the Court, as well as 

this Agreement, upon request. The Settlement Administrator also will provide Spanish-

language versions of the Publication Notice and Long Notice on the Settlement Website. 

d. No later than thirty (30) days after the Preliminary Approval Date, the Settlement 

Administrator shall cause to be emailed notice of this Agreement to Defendant’s customers 

in the Flav-R-Hood loyalty program, including a direct hyperlink to the Settlement 

Website, as set forth in Exhibit F.  Defendant shall provide the name and email address of 

each Flav-R-Hood loyalty member to the Settlement Administrator within fourteen (14) 

days after the Preliminary Approval Date.   

7.03 The Notice Program shall be subject to approval by the Court as meeting 

constitutional due process requirements.   
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7.04 The Publication Notice, Long Notice and Claim Form approved by the Court may 

be adjusted by the Settlement Administrator, respectively, in consultation and agreement with the 

Parties, as may be reasonable and necessary and not inconsistent with such approval.   

7.05 Prior to the Final Approval Hearing, Class Counsel and Checkers’ counsel shall 

cause to be filed with the Court an appropriate affidavit or declaration from the Settlement 

Administrator with respect to complying with the Court-approved Notice Program. 

7.06 The Notice Program shall be deemed to commence thirty (30) days following entry 

by the Court of a Preliminary Approval Order in the form attached hereto as Exhibit A, or an order 

substantially similar to such form. 

Article VIII. OPT-OUT PROCEDURES 

8.01 Each Settlement Class Member wishing to opt out of the Settlement Class shall 

individually sign and timely submit written notice of such intent to the designated Post Office box 

established by the Settlement Administrator or submitted electronically on the Settlement Website.  

The written opt out notice must clearly manifest a person’s intent to be excluded from the 

Settlement Class.   

a. The written opt out notice must include the individual’s name and address; a statement that 

he or she wants to be excluded from the Settlement Class; and the individual’s signature.   

b. To be effective, written opt out notice must be postmarked no later than one hundred and 

twenty (120) days from the Preliminary Approval Date. 

c. The Settlement Administrator shall provide the Parties with copies of all completed opt-

out notifications, and a final list of all who have timely and validly excluded themselves 

from the Settlement Class, which Class Counsel may move to file under seal with the Court 

no later than ten (10) days prior to the Final Approval Hearing.  
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8.02 No person may request to be excluded from the Settlement Class through “mass” 

or “class” opt-outs. 

8.03 All persons who submit valid and timely notices of their intent to be excluded from 

the Settlement Class shall not receive any benefits of or be bound by the terms of this Settlement 

Agreement.   

8.04 All persons falling within the definition of the Settlement Class who do not submit 

valid and timely notices of their intent to be excluded from the Settlement Class shall be bound by 

the terms of this Settlement Agreement and the Judgment entered thereon. 

Article IX. OBJECTION AND COMMENT PROCEDURES 

9.01 Any Settlement Class Member may comment in support of or in opposition to the 

Settlement and may do so in writing, in person, or through counsel, at his or her own expense, at 

the Final Approval Hearing.  

9.02 Each Settlement Class Member desiring to object to the Settlement Agreement shall 

submit a timely written notice of his or her objection. Such objection shall state: (i) the objector’s 

full name, address, telephone number, and e-mail address (if any); (ii) information identifying the 

objector as a Settlement Class Member, including proof that the objector is a member of the 

Settlement Class; (iii) a written statement of all grounds for the objection, including whether your 

objection applies only to you, a specific subset of the class, or the entire class, accompanied by 

any legal support for the objection the objector believes applicable; (iv) whether the objection 

applies only to the Settlement Class Member, a specific subset of the Settlement Class, or the entire 

Settlement Class; (v) the identity of all counsel representing the objector, if any; (vi) a statement 

confirming whether the objector intends to personally appear and/or testify at the Final Approval 

Hearing; (vii) the objector’s signature and the signature of the objector’s duly authorized attorney 
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or other duly authorized representative (along with documentation setting forth such 

representation); and (viii) all class action settlement agreements to which the objector has lodged 

an objection within the last five (5) years.   

9.03 To be timely, written notice of an objection in the appropriate form must be 

postmarked to the Clerk of the Court no later than one hundred and twenty (120) days after the 

Preliminary Approval Date. 

9.04 Except upon a showing of good cause, any Settlement Class Member who fails to 

substantially comply with the requirements for objecting in ¶ 8.02 shall waive and forfeit any and 

all rights he or she may have to appear separately and/or to object to the Settlement Agreement, 

and shall be bound by all the terms of the Settlement Agreement and by all proceedings, orders 

and judgments in the Litigation. The exclusive means for any challenge to the Settlement 

Agreement shall be through the provisions of ¶ 8.02.  Without limiting the foregoing, any challenge 

to the Settlement Agreement, the final order approving this Settlement Agreement, or the Judgment 

to be entered upon final approval shall be pursuant to appeal under the Federal Rules of Appellate 

Procedure and not through a collateral attack. 

Article X. RELEASES 

10.01 Upon the Effective Date, each Settlement Class Member, including Representative 

Plaintiffs, shall be deemed to have, and by operation of the Judgment shall have, completely, fully, 

finally, irrevocably, and forever released, relinquished, and discharged all Released Claims.  

Further, upon the Effective Date, and to the fullest extent permitted by law, each Settlement Class 

Member, including Representative Plaintiffs, shall, either directly, indirectly, representatively, as 

a member of or on behalf of the general public or in any capacity, be permanently barred and 
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enjoined from commencing, prosecuting, or participating in any recovery in any action in this or 

any other forum in which any of the Released Claims are asserted. 

10.02 It is the intent of the Parties that this Release shall not be considered, interpreted, 

or construed to prevent Settlement Class Members from pursuing claims related to the Data Breach 

Incident against any person who is not a Released Person. 

Article XI. PROPOSED CLASS COUNSEL’S ATTORNEYS’ FEES, COSTS, AND 
EXPENSES; AND SERVICE AWARD TO REPRESENTATIVE PLAINTIFFS 

 

11.01 The Parties did not negotiate the payment of the Class Counsel’s attorneys’ fees, 

costs, expenses and/or service award to Representative Plaintiffs, as provided for in ¶¶ 10.02 and 

10.03, until after the substantive material terms of the settlement had been agreed upon, other than 

that Checkers would pay reasonable attorneys’ fees, costs and expenses, and service awards to 

Representative Plaintiffs as may be agreed to by Checkers and Class Counsel and/or as ordered by 

the Court. Checkers and Class Counsel then negotiated and agreed as follows: 

11.02 Class Counsel will request from the Court a service award for Representative 

Plaintiffs in the amount of $2,500.00 each. Checkers agrees not to object to this request, and to 

pay the amount the Court awards to Representative Plaintiffs as a service award up to and including 

$2,500.00 each. Checkers shall cause to be paid the service awards to Representative Plaintiffs to 

client trust account(s) established by Class Counsel within thirty (30) days of the Effective Date. 

11.03 Class Counsel will request up to $575,000 from the Court for their combined 

attorneys’ fees, costs, and expenses. Checkers agrees not to object to this request, and to pay the 

amount the Court awards to Class Counsel in attorneys’ fees, costs, and expenses. 

11.04 Checkers shall pay the Court-approved amount of attorneys’ fees, costs, expenses, 

to an account established by Class Counsel within thirty (30) days after the entry of an order of 

Final Judgment, regardless of any appeal that may be filed or taken by any Class Member or third 
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party. Class Counsel will repay to Checkers the amount of the award of attorneys’ fees and costs 

in the event that the final approval order and judgment are not upheld on appeal and, if only a 

portion of fees or costs (or both) is upheld, Class Counsel will repay to Checkers the amount 

necessary to ensure the amount of attorneys’ fees or costs (or both) comply with any court order.   

11.05 If this Settlement Agreement is terminated or otherwise does not become final (e.g., 

disapproval by the Court or any appellate court), Checkers shall have no obligation to pay 

attorneys’ fees, costs, expenses, or service awards and shall only be required to pay costs and 

expenses related to notice and administration that were already incurred. Under no circumstances 

will Proposed Class Counsel or any Settlement Class Member be liable for any costs or expenses 

related to notice or administration.  

11.06 The finality or effectiveness of the Settlement Agreement shall not depend upon 

the Court granting leave to amend the Complaint or to add new Representative Plaintiffs or 

awarding any particular amount of attorneys’ fees, costs, expenses, or service awards.  No order 

of the Court, or modification or reversal or appeal of any order of the Court, concerning the 

amount(s) of any attorneys’ fees, costs and expenses, and/or service awards ordered by the Court 

to Class Counsel or Representative Plaintiffs shall affect whether the Judgment is final or 

constitute grounds for cancellation or termination of this Settlement Agreement provided it does 

not exceed the amount set forth in ¶¶ 10.02 and 10.03 above. Defendant may at its sole discretion 

terminate this Settlement Agreement on five (5) Business Days written notice from counsel for 

Defendant to Class Counsel should the Court decide to award more than the amounts of any 

attorneys’ fees, costs and expenses, and/or service awards set forth in ¶¶ 10.02 and 10.03 above. 

Should Defendant elect to withdraw from and terminate this Settlement Agreement pursuant to 
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this Paragraph, such withdrawal and termination shall be treated as if final approval was not 

granted under ¶ 12.04 below. 

11.07 Defendant shall have no responsibility for, interest in, or liability whatsoever with 

respect to any allocation among Class Counsel of attorneys’ fees and expenses awarded by the 

Court.  

Article XII. ADMINISTRATION OF CLAIMS 

12.01 The Settlement Administrator shall administer and calculate the Settlement Claims 

submitted by Settlement Class Members and give reports as to both claims and distributions to 

Class Counsel and Checkers. Class Counsel and Checkers have the right to review and obtain 

supporting documentation and challenge those reports if they believe them to be inaccurate or 

inadequate. All Settlement Claims agreed to be paid in full or in part by Checkers shall be deemed 

valid up to the amount paid. 

12.02 Issuance of Vouchers for Approved Attested Expense Reimbursement Claims 

(infra ¶ 3.01) shall be emailed and payment by check for Approved Documented Expense 

Reimbursement Claims (infra ¶ 3.02) shall be mailed and postmarked within sixty (60) days after 

the Effective Date, or within thirty (30) days after the date that the Settlement Claim is approved, 

whichever is latest. After the Effective Date but with sufficient time for Approved Claims to be 

paid as provided for by this ¶ 11.02, Checkers shall cause to be disbursed to an account as directed 

by the Settlement Administrator funds sufficient for the Settlement Administrator to pay the 

Approved Claims.  

12.03 All Settlement Class Members who fail to timely submit a Settlement Claim for 

any benefits hereunder within the time frames set forth herein, or such other period as may be 

ordered by the Court, shall be forever barred from receiving any payments or benefits pursuant to 
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the settlement set forth herein, but will in all other respects be subject to, and bound by, the 

provisions of the Settlement Agreement, the releases contained herein, and the Judgment. 

12.04 No person shall have any claim against the Settlement Administrator, Released 

Persons, Class Counsel, Checkers’ counsel, and/or Representative Plaintiffs based on distributions 

of benefits to Settlement Class Members. 

Article XIII. CONDITIONS OF SETTLEMENT, CANCELLATION, OR 
TERMINATION 

 
13.01 The Effective Date of the Settlement shall be conditioned on the occurrence of all 

of the following events: 

(i) the Court has entered the   Order of Preliminary Approval with notice of a fairness hearing, 

as required by ¶ 5.01; 

(ii) the Court has entered the Judgment granting final approval to the Settlement Agreement 

(among other things) as set forth herein; and 

(iii) Either (i) thirty (30) days have passed after entry of the final Judgment (i.e., the Judgment 

is entered as a final judgment) and no appeal is taken after the Judgment’s entry and no 

motion or other pleading has been filed with the Court (or with any other court) seeking 

to set aside, enjoin, or in any way alter the Judgment or to toll the time for appeal of the 

Judgment; or (ii) all appeals, reconsideration, rehearing, or other forms of review and 

potential review of the Judgment are exhausted, and the Judgment is upheld without any 

material modification of the terms of this Agreement. 

13.02 If all of the conditions specified in ¶ 13.01 hereof are not satisfied, the Settlement 

Agreement shall be deemed terminated and/or cancelled unless Class Counsel and Checkers’ 

counsel mutually agree in writing to proceed with the Settlement Agreement. 
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13.03 The Parties agree, for purposes of this settlement only, to the certification of the 

Settlement Class. If the Settlement Agreement is not approved by the Court or the Settlement 

Agreement is terminated and/or cancelled in accordance with its terms (including without 

limitation in accordance with ¶ 10.2 or ¶ 10.4), then (a) the Parties shall be restored to their 

respective positions in the Litigation as if the Agreement had never been entered into (and without 

prejudice to any of the Parties’ respective positions on the issue of class certification or any other 

issue), and (b) the terms and provisions of the Settlement Agreement and statements made in 

connection with seeking approval of the Settlement Agreement shall have no further force and 

effect with respect to the Parties and shall not be used in the Litigation or in any other proceeding 

for any purpose, and any judgment or order entered by the Court in accordance with the terms of 

the Settlement Agreement shall be treated as vacated, nunc pro tunc. The Parties’ agreement to the 

certification of the Settlement Class is also without prejudice to any position asserted by the Parties 

in any other proceeding, case or action, as to which all of their rights are specifically preserved.  

Further, notwithstanding any statement in this Settlement Agreement to the contrary, Checkers 

shall be obligated to pay amounts already billed or incurred for costs of notice to the Settlement 

Class and Claims Administration and shall not, at any time, seek recovery of same from any other 

party to the Litigation or from counsel to any other party to the Litigation. 

13.04 The Settlement Agreement may be terminated and/or cancelled by any of the 

Parties if: (i) the Court rejects, materially modifies, materially amends or changes, or declines to 

preliminarily approve or finally approve the Settlement Agreement; (ii) an appellate court reverses 

the final approval order and/or Judgment, and the Settlement Agreement is not reinstated and 

finally approved without material change by the Court on remand; or (iii) the Court or any 

reviewing appellate court incorporates material terms or provisions into, or deletes or strikes 
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material terms or provisions from, or materially modifies, amends, or changes, the proposed 

Preliminary Approval Order, Preliminary Approval Order, the proposed Judgment, the Judgment, 

or the Settlement Agreement. 

13.05 If this Settlement Agreement is terminated pursuant to the above then: this 

Settlement Agreement will be null and void and will have no force or effect and no Party to this 

Settlement Agreement will be bound by any of its terms, except for the terms set forth in this 

paragraph; the Parties will petition to have lifted any stay orders entered pursuant to this 

Agreement; all of the provisions, and all negotiations, statements, and proceedings relating to it, 

will be without prejudice to the rights of Defendant, Plaintiffs, or any Settlement Class Member, 

all of whom will be restored to their respective positions occupied as of November 21, 2019, except 

that the Parties will cooperate in requesting that the Court set a new scheduling order such that no 

Parties’ substantive or procedural rights are prejudiced by the attempted settlement; Defendant 

expressly and affirmatively reserves all defenses, arguments, and motions as to all claims that have 

been or might later be asserted in the Action, including, without limitation, the argument that this 

Action may not be litigated as a class action; neither this Settlement Agreement, nor the fact of its 

having been made, nor the negotiations leading to it, nor any discovery or action taken by a Party 

or Settlement Class Member pursuant to this Settlement Agreement, will be admissible or entered 

into evidence for any purpose whatsoever; any Settlement-related order(s) or judgment(s) entered 

in this Action after the date of execution of this Agreement will be deemed vacated and will be 

without any force or effect; and Settlement Class Members, Plaintiffs, and Settlement Class 

Counsel shall not in any way be responsible or liable for any Settlement Administration expenses 

or taxes, including costs of notice and administration associated with this Settlement or this 
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Agreement, except that each Party shall bear its own attorneys’ fees and costs and Defendant’s 

future payment obligations shall cease. 

13.06 Subject to ¶ 10.06, the finality or effectiveness of the Settlement Agreement shall 

not depend upon the Court awarding any particular amount of attorneys’ fees, costs, expenses, or 

service awards. Subject to ¶ 10.06, no order of the Court, or modification or reversal or appeal of 

any order of the Court, concerning the amount(s) of any attorneys’ fees, costs and expenses, and/or 

service awards ordered by the Court to Class Counsel or Representative Plaintiffs shall affect 

whether the Judgment is final or constitute grounds for cancellation and/or termination of this 

Settlement Agreement. 

Article XIV. MISCELLANEOUS PROVISIONS 

14.01 The Parties (i) acknowledge that it is their intent to consummate this Settlement 

Agreement; and (ii) agree to cooperate to the extent reasonably necessary to effectuate and 

implement all terms and conditions of this Settlement Agreement, and to exercise their best efforts 

to accomplish the terms and conditions of this Settlement Agreement.   

14.02 The Parties intend this Settlement Agreement to be a final and complete resolution 

of all disputes between them with respect to the Litigation. The Settlement Agreement 

compromises claims that are contested and shall not be deemed an admission by any of the Parties 

as to the merits of any claim or defense. The Parties each agree that the settlement was negotiated 

in good faith by the Parties, and reflects a settlement that was reached voluntarily after consultation 

with competent legal counsel. The Parties reserve their right to rebut, in a manner that such party 

determines to be appropriate, any contention made in any public forum that the Litigation was 

brought or defended in bad faith or without a reasonable basis. 
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14.03 The Settlement Agreement may be amended or modified only by a written 

instrument signed by or on behalf of all Parties or their respective successors-in-interest. 

14.04 The Settlement Agreement, together with the Exhibits attached hereto, as well as 

the agreement pursuant to ¶ 10.6, constitute the entire agreement among the Parties hereto, and no 

representations, warranties or  inducements have been made to any party concerning the Settlement 

Agreement other than the representations, warranties and covenants contained and memorialized 

in such document.  Except as otherwise provided herein, each party shall bear its own costs.  This 

agreement supersedes all previous agreements made by the  Parties. 

14.05 Class Counsel, on behalf of the Settlement Class, is expressly authorized by 

Representative Plaintiffs to take all appropriate actions required or permitted to be taken by the 

Settlement Class pursuant to the Settlement Agreement to effectuate its terms, and also are 

expressly authorized to enter into any modifications or amendments to the Settlement Agreement 

on behalf of the Settlement Class which they deem appropriate in order to carry out the spirit of 

this Settlement Agreement and to ensure fairness to the Settlement Class. 

14.06 Each counsel or other person executing the Settlement Agreement on behalf of any 

party hereto hereby warrants that such person has the full authority to do so. 

14.07 The Settlement Agreement may be executed in one or more counterparts. All 

executed counterparts and each of them shall be deemed to be one and the same instrument. A 

complete set of original executed counterparts shall be filed with the Court. 

14.08 The Settlement Agreement shall be binding upon, and inure to the benefit of, the 

successors and assigns of the Parties hereto. 

14.09 The Court shall retain jurisdiction with respect to implementation and enforcement 

of the terms of the Settlement Agreement, and all Parties hereto submit to the jurisdiction of the 
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Court for purposes of implementing and enforcing the settlement embodied in the Settlement 

Agreement. 

14.10 The Settlement Agreement shall be considered to have been negotiated, executed, 

and delivered, and to be wholly performed, in the State of Florida, and the rights and obligations 

of the Parties to the Settlement Agreement shall be construed and enforced in accordance with, 

and governed by, the internal, substantive laws of the State of Florida without giving effect to choice 

of law principles. 

14.11 Representative Plaintiffs shall submit their motion for attorneys’ fees, costs, and 

expenses, and for service awards to Representative Plaintiffs, no later than thirty (30) days before 

the opt-out and objection deadline.  

14.12 The Final Approval Hearing shall be scheduled no earlier than 90 days after the 

notices are made in order to comply with the Class Action Fairness Act (“CAFA”), 28 U.S.C.§ 

1715. 

14.13 As used herein, “he” means “he, she, or it;” “his” means “his, hers, or its,” and 

“him” means “him, her, or it.’’ 

14.14 All dollar amounts are in United States dollars. 

14.15 Cashing a settlement check is a condition precedent to any Settlement Class 

Member’s right to receive settlement benefits. All settlement checks shall be void 60 days after 

issuance and shall bear the language: “This check must be cashed within 60 days, after which time 

it is void.”  If a check becomes void, the Settlement Class Member shall have until 60 days after 

the Effective Date to request re-issuance.  If no request for re-issuance is made within this period, 

the Settlement Class Member will have failed to meet a condition precedent to recovery of 

settlement benefits, the Settlement Class Member’s right to receive monetary relief shall be 
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UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

 

 

BREANDAN COTTER and JACK DINH, 

individually and on behalf of others similarly 

situated, 

  

                                     Plaintiff,  

v. 

 

CHECKERS DRIVE-IN RESTAURANTS, INC., 

a Delaware corporation,  

                                    

Defendant. 

Case No.: 8:19-cv-01386-VMC-CPT 

Class Action 

  

  

  

  

[PROPOSED] ORDER CERTIFYING SETTLEMENT CLASS,  

PRELIMINARILY APPROVING CLASS ACTION SETTLEMENT AND  

DIRECTING NOTICE TO THE SETTLEMENT CLASS 

 

This matter came before the Court on Plaintiffs’ Unopposed Motion for Preliminary 

Approval of Class Action Settlement (the “Motion”).  

Plaintiff Cotter brought this class action case against Checkers Drive-In Restaurants, Inc. 

(“Defendant” or “Checkers”) on June 6, 2019.  (Doc. No. 1.)  Subsequently, on July 2, 2019, 

Plaintiff Dinh filed a complaint covering the same subject matter in the Central District California 

in an action styled Jack Dinh v. Checkers Drive-In Restaurants, Inc., No. 8:19-cv-01310 (C.D. 

Cal.). For purposes of settlement, the Parties agreed to consolidate these matters into the present 

Cotter action (the “Litigation”).  To this end, Plaintiffs Cotter and Dinh filed an amended complaint 

on ____________. (Doc. No. ___.) In the Amended Class Action Complaint (“Complaint”), 

Plaintiffs asserted claims for breach of implied contract, negligence, negligence per se, unjust 

enrichment, declaratory judgment, breach of confidence, violations of Florida Deceptive and 

Unfair Trade Practices Act, Fla. Stat. §§ 501.201, et seq (“FDUTPA”), and violations of  California 
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Civil Code §§ 1798.80, et seq. (the “CRA”) and California Unfair Competition Law, California 

Business & Professions Code §§ 17200, et seq (“UCL”).   

According to the Complaint, Defendant failed to ensure that access to its data systems was 

reasonably safeguarded, failed to acknowledge and act upon industry warnings, failed to use proper 

security systems, and as a result, Class Members’ personally identifiable information (“PII”) was 

stolen via malicious software installed by unauthorized third parties on the point-of-sale (“POS”) 

systems at Defendant’s Checkers & Rally’s restaurants from approximately December 17, 2015 

and October 12, 2019 (the “Data Breach”).  The Complaint also alleges that Defendant failed to 

provide timely and adequate notice to Plaintiffs and other Class Members that their PII had been 

stolen.  Checkers denies the allegations in the Complaint.   

After good faith, arm’s-length negotiations overseen by mediator Steven R. Jaffe, Esq., the 

Parties, through counsel, entered into a Settlement Agreement and Release (“Settlement 

Agreement” or “Settlement”) providing significant benefits on a class-wide basis.  The Parties 

have agreed to settle this action, pursuant to the terms of the Settlement Agreement, and subject to 

the approval and determination of the Court as to the fairness, reasonableness, and adequacy of 

the Settlement which, if approved, will result in dismissal of this action with prejudice.  

The Settlement provides both injunctive and monetary relief.  Under the Settlement, 

Defendant agrees to provide a cash payment for reimbursement of up to $5,000.00 per Class 

member for documented out-of-pocket expenses and time spent dealing with the Data Breach or 

compensation in the form of four (4) vouchers of $5.00 each that may be redeemed at any Checkers 

and Rally’s restaurant, for non-documented losses and time spent dealing with the repercussions 

of the Data Breach.  Defendant has also agreed to take remedial, data security measures, including 

(1) mandatory cybersecurity and data privacy training for all managers within its organization, 
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including corporate-owned and franchisee-owned restaurants, over the next two years; and (2) 

ensuring that each corporate-owned and franchisee-owned restaurant will implement a solution 

that encrypts payment card data when it is read by the card acceptance device/point of sale system 

and routes the authorization message out to the payment card networks without the authorization 

message data being unencrypted on devices owned and managed by Defendant or its franchisees. 

Having reviewed the Settlement Agreement, including the exhibits attached thereto, and 

all prior proceedings herein, and for good cause shown, it is hereby ordered that Plaintiffs’ 

Unopposed Motion for Preliminary Approval of Class Action Settlement is granted as set forth 

herein (the “Preliminary Approval Order”). 

THIS COURT FINDS AND ORDERS AS FOLLOWS: 

1. Definitions.  The capitalized terms used in this Preliminary Approval Order shall 

have the same meaning as defined in the Settlement Agreement except as may otherwise be 

indicated. 

2. Class Certification for Settlement Purposes Only.  For settlement purposes only 

and pursuant to Federal Rule of Civil Procedure 23(b)(3) and (e), the Court provisionally certifies 

a class in this matter defined as follows: 

All residents of the United States who made a credit or debit card purchase at 

any Affected Restaurant during the period of the Data Breach Incident.  

 

The Settlement Class specifically excludes: (i) Checkers and its officers and 

directors; (ii) all Settlement Class Members who timely and validly request 

exclusion from the Settlement Class; (iii) the Judge or Magistrate Judge to 

whom the action is assigned and, any member of those Judges’ staffs or 

immediate family members; and (iv) any other person found by a court of 

competent jurisdiction to be guilty under criminal law of initiating, causing, 

aiding or abetting the criminal activity or occurrence of the Data Breach 

Incident or who pleads nolo contendere to any such charge. 
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The Court provisionally finds, for settlement purposes only, that: (a) the Settlement Class 

is so numerous that joinder of all Settlement Class Members would be impracticable; (b) there are 

issues of law and fact common to the Settlement Class; (c) the claims of the Representative 

Plaintiffs are typical of and arise from the same operative facts and seek similar relief as the claims 

of the Settlement Class Members; (d) the Representative Plaintiffs and Settlement Class Counsel 

will fairly and adequately protect the interests of the Settlement Class as the Representative 

Plaintiffs have no interests antagonistic to or in conflict with the Settlement Class and have retained 

experienced and competent counsel to prosecute this matter on behalf of the Settlement Class; (e) 

questions of law or fact common to Settlement Class Members predominate over any questions 

affecting only individual members; and (f) a class action and class settlement is superior to other 

methods available for a fair and efficient resolution of this controversy. 

3. Representative Plaintiffs and Settlement Class Counsel. 

Plaintiffs Breandan Cotter and Jack Dinh are hereby provisionally designated and 

appointed as the Representative Plaintiffs.  The Court provisionally finds that the Representative 

Plaintiffs are similarly situated to absent Class Members and therefore typical of the Settlement 

Class and will be adequate Representative Plaintiffs. 

The Court finds that the following counsel are experienced and adequate counsel and are 

hereby provisionally designated as Settlement Class Counsel pursuant to Federal Rule of Civil 

Procedure 23(g): Tina Wolfson and Bradley K. King of Ahdoot & Wolfson, PC, Jean Sutton 

Martin of Morgan & Morgan Complex Litigation Group, Abbas Kazerounian and Jason Ibey, Esq. 

of Kazerouni Law Group, APC. 

4. Preliminary Settlement Approval.  Upon preliminary review, the Court concludes 

that the proposed Settlement is fair, reasonable, and adequate to warrant providing notice of the 
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Settlement to the Settlement Class and that the Court will likely be able to grant final approval and 

accordingly it is preliminarily approved. Specifically, the Court in reaching this conclusion, has 

considered the factors set forth in Fed. R. Civ. P. 23(e), to determine whether the Settlement 

Agreement is “fair, reasonable, and adequate,” and hence whether the Court “will likely be able 

to” finally approve the Settlement, by considering whether: 

(A) the class representatives and class counsel have adequately represented the 

class; 

(B) the proposal was negotiated at arm’s length; 

(C) the relief provided for the class is adequate, taking into account: 

(i) the costs, risks, and delay of trial and appeal; 

(ii) the effectiveness of any proposed method of distributing relief to the 

class, including the method of processing class-member claims; 

(iii) the terms of any proposed award of attorney’s fees, including timing of 

payment; and 

(iv) any agreement required to be identified under Rule 23(e)(3); and 

(D) the proposal treats class members equitably relative to each other.    

5. Jurisdiction.  The Court concludes that it has subject matter jurisdiction pursuant 

to 28 U.S.C. § 1332(d)(2), and personal jurisdiction over the Parties before it for the purposes of 

the Settlement.  Additionally, venue is proper in this District pursuant to 28 U.S.C. § 1391(a). 

6. Final Approval Hearing.  A Final Approval Hearing shall be held on 

_____________ at ________ in Courtroom 14-B of the Sam M. Gibbons United States 

Courthouse, 801 North Florida Avenue, Tampa, Florida 33602 to determine, among other things, 

whether: (1) this matter should be finally certified as a class action for settlement purposes pursuant 

to Federal Rule of Civil Procedure 23(b)(3) and (e); (2) the Settlement should be finally approved 

as fair, reasonable, and adequate pursuant to Federal Rule of Civil Procedure 23(e); (3) the action 

should be dismissed with prejudice pursuant to the terms of the Settlement Agreement; (4) 

Settlement Class Members should be bound by the releases set forth in the Settlement Agreement; 
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(5) the motion of Settlement Class Counsel for an award of attorneys’ fees, costs, and expenses 

(the “Fee Request”) should be approved pursuant to Federal Rule of Civil Procedure 23(h); and 

(6) the motion of Representative Plaintiffs for Service Awards (the “Service Award Request”) 

should be approved. 

Plaintiffs’ motion for final approval of the Settlement, Fee Request, and Service Award 

Request shall be filed with the Court at least [45] days prior to the Final Approval Hearing.  By 

no later than [21] days prior to the Final Approval Hearing, the Parties shall file responses, if 

any, to any objections, and any replies in support of final approval of the Settlement and/or the 

Service Award Request and Fee Request. 

7. Administration.  The Court appoints Angeion Group, LLC as the Settlement 

Administrator, with responsibility for class notice and claims administration.  Defendant shall pay 

all costs and expenses associated with providing notice to Settlement Class Members including, 

but not limited to, the Settlement Administrator’s fees. 

8. Notice to the Class.  The proposed Notice Program set forth in the Settlement 

Agreement, and the Claim Form, Publication Notice, Long Notice and E-Mail Notice attached to 

the Settlement Agreement satisfy the requirements of Federal Rule of Civil Procedure 23(c)(2)(B) 

and (e)(1) and are hereby approved.  Non-material modifications to these Exhibits may be made 

without further order of the Court.  The Settlement Administrator is directed to carry out the Notice 

Program in conformance with the Settlement Agreement. 

No later than 30 days from the date of this Order (the “Notice Date”), the Settlement 

Administrator shall commence the Notice Program, which shall be completed in the manner set 

forth in Section VII and Exhibit A of the Settlement Agreement. 
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9. Findings and Conclusions Concerning Notice.  The Court finds that the form, 

content, and method of giving notice to the Settlement Class as described in Paragraph 8 of this 

Order and the Settlement Agreement (including the exhibits thereto): (a) will constitute the best 

practicable notice to the Settlement Class; (b) are reasonably calculated to apprise Settlement Class 

Members of the pendency of the action, the terms of the proposed Settlement, and their rights 

under the proposed Settlement, including but not limited to their rights to object to or exclude 

themselves from the proposed Settlement and other rights under the terms of the Settlement 

Agreement; (c) are reasonable and constitute due, adequate, and sufficient notice to all Class 

Members and other persons entitled to receive notice; and (d) meet all applicable requirements of 

law, including Federal Rule of Civil Procedure 23(c) and (e), and the Due Process Clause(s) of the 

United States Constitution.  The Court further finds that the Notice is written in plain language, 

uses simple terminology, and is designed to be readily understandable by Class Members. 

10. Class Action Fairness Act Notice.  Within 10 days after the filing of the motion 

for preliminary approval, the Settlement Administrator shall have served or have caused to be 

served a notice of the proposed Settlement on appropriate officials in accordance with the 

requirements under the Class Action Fairness Act (“CAFA”), 28 U.S.C. § 1715(b). 

11. Exclusion from Class.  Any Settlement Class Member who wishes to be excluded 

from the Settlement Class must submit an exclusion request electronically on the Settlement 

Website, or mail a written notification of the intent to exclude himself or herself from the 

Settlement Class to the Settlement Administrator at the address provided in the Notice, postmarked 

no later than 120 days after entry of the Preliminary Approval Order (the “Opt-Out Deadline”).  

The written notification must include the individual’s name and address; a statement that he or she 

wants to be excluded from the Action; and the individual’s signature. 
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The Settlement Administrator shall provide the Parties with copies of all completed opt-

out notifications, and a final list of all who have timely and validly excluded themselves from the 

Settlement Class, which Settlement Class Counsel may move to file under seal with the Court no 

later than 10 days prior to the Final Approval Hearing. 

Any Settlement Class Member who does not timely and validly exclude herself or himself 

from the Settlement shall be bound by the terms of the Settlement.  If Final Judgment is entered, 

any Settlement Class Member who has not submitted a timely, valid written notice of exclusion 

from the Settlement Class shall be bound by all proceedings, orders, and judgments in this matter, 

including but not limited to the Release, including Settlement Class Members who have previously 

initiated or who subsequently initiate any litigation against any or all of the Released Parties 

relating to the claims and transactions released in the Settlement Agreement.  All Class Members 

who submit valid and timely notices of exclusion from the Settlement Class shall not be entitled 

to receive any monetary benefits of the Settlement. 

12. Objections and Appearances.  A Settlement Class Member who complies with the 

requirements of this paragraph may object to the Settlement, the Service Award Request, or the 

Fee Request. 

(a) Each Settlement Class Member desiring to object to the Settlement Agreement shall 

submit a timely written notice of his or her objection. To be timely, written notice of an objection 

in the appropriate form must be postmarked to the Clerk of the Court at the address listed in the 

Notice, no later than 120 days after entry of the Preliminary Approval Order (the “Objection 

Deadline”). 

For an objection to be considered by the Court, the objection must also set forth: 

a. the objector’s full name, address, email address (if any), and telephone 

number; 
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b. information identifying the objector as a Settlement Class Member, 

including proof that the objector is a member of the Settlement Class; 

 

c. the objector’s signature and the signature of the objector’s duly 

authorized attorney or other duly authorized representative (along with 

documentation setting forth such representation); 

 

d. a written statement of all grounds for the objection, accompanied by any 

legal support for the objection the objector believes applicable; 

 

e. whether the objection applies only to the Settlement Class Member, a 

specific subset of the Settlement Class, or the entire Settlement Class;  

 

f. a statement confirming whether the objector intends to personally appear 

and/or testify at the Final Approval Hearing; and  

 

g. a list of all class action settlement agreements to which the objector has 

lodged an objection within the last five (5) years. 

 

Any Settlement Class Member who fails to comply with the requirements for objecting in 

this Paragraph shall waive and forfeit any and all rights he or she may have to object to the 

Settlement Agreement, and shall be bound by all the terms of the Settlement Agreement, this 

Order, and by all proceedings, orders, and judgments in this matter, including, but not limited to, 

the Release in the Settlement Agreement if Final Judgment is entered. 

Any Settlement Class Member, including a Settlement Class Member who files and serves 

a written objection, as described above, may appear at the Final Approval Hearing, either in person 

or through counsel hired at the Settlement Class Member’s expense, to object to or comment on 

the fairness, reasonableness, or adequacy of the Settlement, the Service Award Request, or the Fee 

Request.  If the objecting Settlement Class Member intends to appear at the Final Approval 

Hearing through counsel, he or she must also identify the attorney(s) representing the objecting 

Settlement Class Member who will appear at the Final Approval Hearing and include the 
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attorney(s) name, address, phone number, e-mail address, and state bar(s) to which counsel is 

admitted, as well as the associated state bar numbers. 

If Final Judgment is entered, any Settlement Class Member who fails to object in the 

manner prescribed herein shall be deemed to have waived his or her objections and shall be forever 

barred from making any such objections in this action or in any other proceeding or from 

challenging or opposing, or seeking to reverse, vacate, or modify any approval of the Settlement 

Agreement, the Service Award Request, or the Fee Request. 

13. Claims Process and Administration.  The Parties have agreed to a process for 

assessing and determining the validity and value of claims and a payment methodology to 

Settlement Class Members who submit a timely, valid claim form.  The Court preliminarily 

approves the Claims Process described in Section 3.03 of the Settlement Agreement, and directs 

that the Settlement Administrator effectuate the distribution of settlement consideration according 

to the terms of the Settlement Agreement, should the Settlement be finally approved. 

Settlement Class Members who qualify for and wish to submit a Claim Form shall do so 

in accordance with the requirements and procedures specified in the Notice and the Claim Form.  

If Final Judgment is entered, all Settlement Class Members who qualify for any benefit under the 

Settlement but fail to submit a claim in accordance with the requirements and procedures specified 

in the Notice and the Claim Form shall be forever barred from receiving any such benefit, but will 

in all other respects be subject to and bound by the provisions in the Settlement Agreement, the 

Release included in that Agreement, and the Final Judgment. 

14. Termination of Settlement.  This Order shall become null and void and shall be 

without prejudice to the rights of the Parties, all of whom shall be restored to their respective 

positions existing immediately before this Court entered this Order, if the Settlement is not finally 
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approved by the Court or is terminated in accordance with the Settlement Agreement.  In such 

event, the Settlement and Settlement Agreement shall become null and void and be of no further 

force and effect, and neither the Settlement Agreement nor the Court’s orders, including this Order, 

relating to the Settlement shall be used or referred to for any purpose whatsoever. 

15. Use of Order.  This Order shall be of no force or effect if Final Judgment is not 

entered or if there is no Effective Date and shall not be construed or used as an admission, 

concession, or declaration by or against Defendant of any fault, wrongdoing, breach, liability, or 

the certifiability of any class.  Nor shall this Order be construed or used as an admission, 

concession, or declaration by or against the Representative Plaintiffs or any other Settlement Class 

Member that his or her claim lacks merit or that the relief requested is inappropriate, improper, 

unavailable, or as a waiver by any Party of any defense or claim he, she, or it may have in this 

litigation or in any other lawsuit. 

16. Stay of Proceedings.  Except as necessary to effectuate this Order, all proceedings 

and deadlines in this matter are stayed and suspended pending the Final Approval Hearing and 

issuance of the Final Judgment, or until further order of this Court. 

17. Continuance of Hearing.  The Court reserves the right to adjourn or continue the 

Final Approval Hearing and related deadlines without further written notice to the Class.  If the 

Court alters any of those dates or times, the revised dates and times shall be posted on the website 

maintained by the Settlement Administrator. 

18. Summary of Deadlines.  The preliminarily approved Settlement shall be 

administered according to its terms pending the Final Approval Hearing.  Deadlines arising under 

the Settlement Agreement and this Order include but are not limited to: 

1. Notice Deadline:  ________________  

[30 days after entry of this Order] 
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2. Opt-Out and Objection Deadlines:  __________________ 

[120 days after entry of this Order] 

 

3. Claims Deadline:  __________________ 

[120 days after entry of this Order] 

 

4. Motion for Final Approval:  __________________ 

[21 days before the Final Approval Hearing] 

 

5. Motion for Service Awards, Attorneys’ Fees and Costs:  __________________ 

[45 days before the Final Approval Hearing] 

 

 
6. Final Approval Hearing:  __________________ 

[No earlier than 150 days after entry of this Order] 

 

The dates set in this Order should be used as appropriate in the Notices to the Class. 

 

IT IS SO ORDERED this ________ day of _____________________________, 2020. 

  

Honorable Virginia M. Hernandez Covington 

United States District Judge 
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www.XXXXXXX.com 1-XXX-XXX-XXXX 
 

LEGAL NOTICE 

 

If you used a credit, debit, or other payment card at certain Checkers or 
Rally’s restaurants between December 2015 and October 2019,  

you may be eligible to receive benefits from a class action settlement. 
 

A Settlement has been reached with Checkers Drive-In 

Restaurants, Inc. (“Checkers”) in a class action lawsuit arising 

out of a data security incident reported by Checkers in May 

2019 and November 2019, wherein certain of Checkers and 

Rally’s independently owned and operated franchisee 

restaurants were the target of third-party criminal attacks 

involving malware variants that targeted customers’ payment 

card information, from on or about December 17, 2015 to 

October 12, 2019 (the “Data Breach”). The Data Breach 

potentially resulted in unauthorized access to customer 

payment card data, such as name, address, card number, 

expiration date, security and service codes, and other payment 

card-related information (“Personal Information”). The 

Settlement includes all residents of the United States who 

made a credit or debit card purchase at any affected Checkers 

and Rally’s restaurant during the period of the Data Breach. 

For a list of affected Checkers and Rally’s restaurants and the 

exposure window of the Data Breach for each affected 

location, go to www.XXXXXXX.com [LINK].  The 

Settlement provides compensation to Class Members who 

submit valid claims for reimbursement of up to $5,000 for 

certain documented out-of-pocket expenses and lost time that 

were incurred as a result of the Data Breach, or four (4) 

restaurant vouchers of $5.00 each.  

The United States District Court for the Middle District of 

Florida authorized this notice in the case, known as In re: 

Checkers Data Security Breach Litigation, Case No. 8:19-cv-

01386-VMC-CPT (M.D. Fla.). 

Go to www.XXXXX.com for detailed information about 

the Settlement, including a list of affected Checkers and 

Rally’s restaurants and the exposure dates for each affected 

location.  [The list should be available on the settlement 

website, rather than some external site, although the online 

claim form will have them in dropdown menus.] 

WHAT IS THIS ABOUT? 
The lawsuit claims that Checkers was responsible for the 

Data Breach. Checkers denies all of the claims and says it did 

not do anything wrong. The Court did not decide in favor of 

either side. Instead, both sides agreed to a settlement. This 

Settlement is not an admission of wrongdoing or an indication 

that any law was violated, and no Court has made such a 

determination. 

WHO IS INCLUDED? 

You are included in the Settlement if you reside in the 

United States and made a credit, debit or other payment card 

purchase at any affected Checkers or Rally’s restaurant during 

the period of the Data Breach (“Settlement Class Members”). 

WHAT DOES THE SETTLEMENT PROVIDE? 

The Settlement provides two types of relief to people who 

submit valid claims. You may submit a claim for either: 

(1) Reimbursement of up to $5,000 for certain documented 

unreimbursed out-of-pocket expenses and lost time (up to 

4 hours at $20/hour) that resulted from the Data Breach; 

or, 

(2) Compensation in the form of four (4) restaurant vouchers 

of $5.00, valid for one (1) year and freely transferrable, 

for non-documented losses and time spent dealing with 

the repercussions of the Data Breach.  

Checkers will also pay Court-awarded attorneys’ fees, costs 

and expenses up to $575,000 and service awards up to $2500 

each to the Representative Plaintiffs. 

  HOW DO YOU GET A PAYMENT OR VOUCHERS? 
To get a payment or vouchers, you must submit a Claim 

Form by Month Day, Year. Claim Form are available at 

www.XXXXX.com or by calling XXXXXXX.  

WHAT ARE YOUR OPTIONS? 
If you do not want to be legally bound by the Settlement, 

you must exclude yourself from it by Month Day, Year, or 

you will not be able to sue, or continue to sue, Checkers about 

the legal claims this Settlement resolves. If you exclude 

yourself, you cannot get payments or vouchers from the 

Settlement.  

If you stay in the Settlement Class, you can tell the Court 

that you do not agree with the Settlement or some part of it by 

objecting to it by Month Day, Year.  

The Long Notice available at www.XXXXX.com explains 

how to exclude yourself or object and describes the released 

claims in detail. 

WHO REPRESENTS YOU? 
The Court appointed Tina Wolfson and Bradley K. King 

of Ahdoot & Wolfson, PC, Jean Sutton Martin of Morgan & 

Morgan, and Abbas Kazerounian and Jason Ibey, Esq. of 

Kazerouni Law Group, APC as Class Counsel to represent the 
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Settlement Class. Class Counsel will ask the Court for an 

award for attorneys’ fees, costs, and expenses of $575,000, 

and service awards up to $2,500 each for the Representative 

Plaintiffs Breandan Cotter and Jack Dinh. If you want to be 

represented by your own lawyer, you may hire one at your 

own expense. 

WHEN WILL THE SETTLEMENT BE APPROVED? 
The Court will hold a hearing on Month Day, Year, at 

TIME to consider whether to approve the Settlement, and 

Class Counsel’s request for attorneys’ fees, costs and expenses, 

and service awards. You or your own lawyer may ask to appear 

and speak at the hearing at your own cost, but you do not have 

to.  

WANT MORE INFORMATION? 
Visit www.XXXXX.com or call XXXXXXX. 
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This Settlement affects your legal rights even if you do nothing. 

Questions?  Go to www.______.com or call 1-XXX-XXX-XXXX (Toll-Free).  

NOTICE OF CLASS ACTION SETTLEMENT  

 

UNITED STATES DISTRICT COURT FOR THE 

MIDDLE DISTRICT OF FLORIDA  

 

In re: Checkers Data Security Breach Litigation, 

Case No. 8:19-cv-01386-VMC-CPT (M.D. Fla.) 
 

If you used a credit or debit card at certain Checkers and 

Rally’s restaurants between December 2015 and October 

2019, you may be eligible to receive benefits from a class 

action settlement. 

A federal court has authorized this Notice.  This is not a solicitation from a lawyer. 
Please read this Notice carefully and completely. 

• A Settlement has been proposed in a class action lawsuit against Checkers Drive-In Restaurants, 

Inc. (“Checkers”), arising out of a data security incident that occurred between December 17, 

2015 and October 12, 2019, and reported by Checkers on May 29, 2019 and November 15, 2019. 

 

• From on or about December 17, 2015 to October 12, 2019, certain of Checkers and Rally’s 

independently owned and operated franchisee restaurants were the target of third-party criminal 

attacks involving malware that targeted customers’ payment card information (the “Data 

Breach”).  The Data Breach potentially resulted in unauthorized access to customer payment 

card data, such as name, address, card number, expiration date, security and service codes, and 

other payment card-related information (“Personal Information”).   

 

• The Settlement includes all residents of the United States who made a credit or debit card purchase 

at an affected Checkers or Rally’s restaurant during the period of the Data Breach.  

 

• Not all Checkers and Rally’s restaurant locations were affected by the Data Breach; only certain 

restaurants were affected and at various times. For a list of affected Checkers and Rally’s 

restaurants and the exposure window of the Data Breach for each affected location, go to 

www.XXXXXXX.com [LINK]. 

 

• The Settlement provides compensation to Class Members who submit valid claims as follows: (i) 

reimbursement of up to $5,000 for certain documented out-of-pocket expenses and lost time (up 

to 4 hours at $20.00 per hour) that were incurred as a result of the Data Breach; or (ii) 

compensation in the form of four (4) Vouchers of $5.00 each that may be redeemed at any 

Checkers and Rally’s restaurant, for non-documented losses and time spent dealing with the 

repercussions of the Data Breach.   
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- 2 - 

 

Your legal rights are affected even if you do nothing. Read this Notice carefully. 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 

Submit a Claim Form 

Deadline: 

Month Day, Year 

 

This is the only way to receive a payment for losses suffered as a result 

of the Data Breach.  For detailed information on how to submit a 

Claim Form, see Questions 10 through 12 below. 

  

Ask to be Excluded 

from the Settlement 

Deadline: 

Month Day, Year 

 

You will not receive a payment, but you will retain any rights you 

currently have with respect to Checkers and the issues in this case. 

This is the only option that allows you to bring your own lawsuit 

against Checkers related to the Data Breach.  For detailed information 

on how to exclude yourself from the Settlement, see Questions 14 

through 16 below. 

Object to the 

Settlement 

Deadline: 

Month Day, Year 

 

Write to the Court about why you do not like the Settlement.  You 

may also write the Court to provide reasons why you support the 

Settlement.  For detailed information on how to object to or comment 

on the Settlement, see Questions 17 and 18 below. 

Go to the Final 

Approval Hearing 

Month Day, Year 

Ask to speak in Court about the fairness of the Settlement.  If you 

wish to speak at the Final Approval Hearing, you must make a request 

to do so in your written objection or comment. 

Do Nothing 

 

Get no payment. Give up rights to submit a claim or bring a different 

lawsuit against Checkers related to the Data Breach. 

• These rights and options – and the deadlines to exercise them – are explained in this Notice. 

• The Court in charge of this case still has to decide whether to grant final approval of the 

Settlement. Payments will only be made after the Court grants final approval of the Settlement 

and after any appeals are resolved. 
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BASIC INFORMATION ...................................................................................................... Page 4 

1. Why was this Notice issued? 

2. What is this lawsuit about? 

3. Why is this lawsuit a class action? 

4. Why is there a Settlement? 

WHO IS IN THE SETTLEMENT? ........................................................................................ Page 5 

5. How do I know if I am included in the Settlement? 

6. What if I am not sure whether I am included in the Settlement? 

SETTLEMENT BENEFITS–WHAT YOU GET IF YOU QUALIFY ........................................... Page 5 

7. What does the Settlement provide? 

8. What payments are available for Document Expense Reimbursement? 

9. What payments are available for Undocumented Time Spent? 

HOW DO YOU SUBMIT A CLAIM? .................................................................................... Page 6 

10. How do I get a payment? 

11. How will claims be decided? 

12. When will I get my payment? 

WHAT DOES CHECKERS GET? ........................................................................................ Page 7 

13. What am I giving up as part of the Settlement? 

EXCLUDING YOURSELF FROM THE SETTLEMENT ......................................................... Page 7 

14. If I exclude myself, can I get a payment from this Settlement? 

15. If I do not exclude myself, can I sue Checkers for the same thing later? 

16. How do I exclude myself from the Settlement? 

OBJECTING TO THE SETTLEMENT ................................................................................... Page 8 

17. How do I tell the Court that I do not like the Settlement? 

18. What is the difference between objecting and asking to be excluded? 

THE LAWYERS REPRESENTING YOU .............................................................................. Page 9 

19. Do I have a lawyer in this case? 

20. How will the lawyers be paid? 

THE COURT’S FAIRNESS HEARING ..............................................................................Page 10 

21. When and where will the Court decide whether to approve the Settlement? 

22. Do I have to attend the hearing? 

23. May I speak at the hearing? 

IF YOU DO NOTHING ......................................................................................................Page 10 

24. What happens if I do nothing? 

GETTING MORE INFORMATION ....................................................................................Page 11 

25. How do I get more information? 

WHAT THIS NOTICE CONTAINS 
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BASIC INFORMATION 

1.  Why was this Notice issued and why should I read it? 

The Court authorized this notice because you may be included in the settlement class and have a 

right to know about the proposed Settlement of this class action lawsuit and about all of your 

options before the Court decides whether to give “final approval” to the Settlement. This notice 

explains the legal rights and options that you may exercise before the Court decides whether to 

approve the Settlement. 

Judge Virginia M. Hernandez Covington of the United States District Court for the Middle District 

of Florida is overseeing this case known as In re: Checkers Data Security Breach Litigation, Case 

No. 8:19-cv-01386-VMC-CPT. The people who sued are called the Plaintiffs. Checkers is called 

the Defendant. 

2.  What is this lawsuit about? 

The lawsuit claims that Checkers was responsible for the Data Breach and asserts claims such as: 

breach of implied contract, negligence, negligence per se, unjust enrichment, declaratory 

judgment, breach of confidence, and violations of the Florida Deceptive and Unfair Trade Practices 

Act, and California Unfair Competition Law.  

Checkers denies these claims.  Checkers claims, among other things, that the restaurants affected 

by the Data Breach were independently owned by franchisees and were not owned or controlled 

by Checkers itself.  No court has made any judgment or other determination of any wrongdoing or 

violation of the law.   

3.  Why is this lawsuit a class action? 

In a class action, one or more people called “Class Representatives” or “Representative Plaintiffs” 

sue on behalf of all people who have similar claims. Together, all of these people are called a 

“Class” or “Class Members.” In this case, the Representative Plaintiffs are Breandan Cotter and 

Jack Dinh. One court resolves the issues for all Class Members, except for those who exclude 

themselves from the Class.  

4.  Why is there a Settlement? 

 

The Court did not issue a ruling in favor of the Representative Plaintiffs or Checkers.  Rather, 

both sides, with the assistance of a mediator, agreed to a settlement. The Settlement is not an 

admission that Checkers did something wrong, but rather is a compromise to end the lawsuit. By 

agreeing to settle, both sides avoid the cost and risk of a trial, and people who submit valid claims 

will get compensation. The Representative Plaintiffs and their attorneys believe the Settlement is 

fair, reasonable, and adequate and, thus, best for the Settlement Class.  
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WHO IS IN THE SETTLEMENT? 

5.  How do I know if I am included in the Settlement? 

You are included in the Settlement Class if you reside in the United States and made a credit or 

debit card purchase at any affected Checkers or Rally’s restaurant during the period of the Data 

Breach. For a list of affected Checkers and Rally’s restaurants and the exposure window of the 

Data Breach for each affected location, go to www.XXXXXXX.com [LINK].   

Specifically excluded from the Settlement Class are:  

(i) Checkers and its officers and directors; (ii) all Settlement Class Members who timely and 

validly request exclusion from the Settlement Class; (iii) the Judge or Magistrate Judge to whom 

the Action is assigned and, any member of those Judges’ staffs or immediate family members; and 

(iv) any other person found by a court of competent jurisdiction to be guilty under criminal law of 

initiating, causing, aiding or abetting the criminal activity or occurrence of the Data Breach or who 

pleads nolo contendere to any such charge. 

6.  What if I am not sure whether I am included in the Settlement? 

The Settlement website at [LINK] provides a list of affected Checkers and Rally’s restaurant 

locations and the exposure window of the Data Breach for each affected location.  If you are not 

sure whether you are included in the Settlement, you may call 1-XXX-XXX-XXXX with 

questions. You may also write with questions to Checkers Settlement Administrator, PO Box 

XXXX, [City], [State] XXXXX-XXXX. 

THE SETTLEMENT BENEFITS–WHAT YOU GET IF YOU QUALIFY 

7.  What does the Settlement provide? 

The Settlement will provide cash payments and/or Vouchers that may be used at any Checkers or 

Rally’s restaurant to people who submit valid claims. 

There are two types of monetary relief that are available: (1) Documented Expense Reimbursement 

(Question 8) and (2) Attested Expense Reimbursement (Question 9).   

You may submit a claim for either type of relief. In order receive cash payment or Vouchers, you 

must submit a Claim Form on or before the Claims Deadline (Month Day, Year). 

8.  What payments are available for Documented Expense Reimbursement? 

Settlement Class Members are eligible to receive reimbursement of up to $5,000 (in total) for 

documented out-of-pocket expenses resulting from the Data Breach, such as: 

• costs and expenses spent addressing identity theft or fraud;  

• losses caused by restricted access to funds (i.e., costs of taking out a loan, ATM withdrawal 
fees);  
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• preventative costs including purchasing credit monitoring, placing security freezes on 
credit reports, or requesting copies of credit reports for review;  

• late fees, declined payment fees, overdraft fees, returned check fees, customer service fees, 
and/or card cancellation or replacement fees;   

• unauthorized charges on credit or debit cards that were not reimbursed; 

• other documented losses that were not reimbursed; and  

• up to four (4) hours of documented time spent remedying issues relating the Data Breach 
(calculated at the rate of $20.00 per hour). 

 

Failure to provide the required documentation for the Documented Expense Reimbursement Claim 
will cause the claim to be treated as an Attested Expense Reimbursement Claim as detailed in 
Question 9 below. 

9.  What payments are available for Attested Expense Reimbursement? 

Settlement Class Members who attest that they used a credit or debit card at an affected Checkers 

and Rally’s restaurant location during the Data Breach, but do not have documentation to support 

their claim, are eligible to submit a Claim Form to receive four (4) Vouchers of $5.00 each, that 

may be used at any Checkers or Rally’s restaurant. Vouchers are valid for one (1) year from the 

date of issuance and are freely transferrable. 

HOW DO YOU SUBMIT A CLAIM? 

10.  How do I get a payment? 

To receive a payment, you must complete and submit a Claim Form. Claim Forms may be 

submitted online, along with documentation (for Documented Expense Reimbursement claims) at 

[LINK]. Claim Forms may also be downloaded and printed from [LINK] or requested by mail by 

calling 1-XXX-XXX-XXXX. Read the instructions carefully, fill out the Claim Form, provide the 

required documentation, and mail it postmarked no later than Month Day, Year to: 

Checkers Data Breach Claim Forms  

PO Box XXXXX 

[City], [State] XXXXX-XXXX 

11.  How will claims be decided? 

The Settlement Administrator will initially decide whether the information provided on each Claim 

Form is complete and valid. The Settlement Administrator may require additional information. If 

you do not provide the required documentation for the Documented Expense Reimbursement 

Claim, your claim will be treated as an Attested Expense Reimbursement Claim. If you do not 

provide the required information for an Attested Expense Reimbursement Claim, the claim will be 

considered invalid and will not be paid.  Class Counsel and Checkers also will have an opportunity 

to challenge any claims determined to be valid by the Settlement Administrator. 
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Approved Claims are those submitted in a timely manner and found to be valid, and in an amount 

approved, by the Settlement Administrator. 

 

 

12.  When will I get my payment? 

The Court will hold a hearing on Month Day, Year to decide whether to approve the Settlement.  

If the Court approves the Settlement after that, there may be appeals. It is always uncertain whether 

these appeals can be resolved, and resolving them can take time, perhaps more than a year. It also 

takes time for all the Claim Forms to be processed. Please be patient. 

REMAINING IN THE SETTLEMENT 

13.  What am I giving up as part of the Settlement? 

If the Settlement becomes final and you do not exclude yourself from the Settlement, you will 

remain a Settlement Class Member and you will give up your right to sue Checkers for the claims 

being resolved by this Settlement. The specific claims you are giving up against Checkers are 

described in Article X of the Settlement Agreement. You will be “releasing” Checkers and all 

related people or entities described in Section 2.26 of the Settlement Agreement for claims related 

to the Data Breach. The Settlement Agreement is available at [LINK]. 

 

The Settlement Agreement describes the released claims with specific descriptions, so read it 

carefully.  Specifically, as defined in Section 2.27 of the Settlement Agreement, “Released Claims” 

mean any and all claims, rights, rights of set-off and recoupment, demands, actions, obligations, 

and causes of action of any and every kind, nature, and character, known and unknown, including 

without limitation, negligence, negligence per se, breach of contract, breach of implied contract, 

breach of fiduciary duty, breach of confidence, invasion of privacy, misrepresentation (whether 

fraudulent, negligent, or innocent), unjust enrichment, bailment, wantonness, failure to provide 

adequate notice pursuant to any breach notification statute or common law duty, any federal, state, 

or local statutory or regulatory claims, including, but not limited to, pursuant to consumer 

protection laws, unfair and deceptive trade practice laws, and further including, but not limited to, 

any and all claims for damages, injunctive relief, disgorgement, declaratory relief, equitable relief, 

attorneys’ fees, costs, and expenses, pre-judgment interest, credit monitoring services, the creation 

of a fund for future damages, statutory damages, punitive damages, special damages, exemplary 

damages, restitution, the appointment of a receiver, and any other form of relief that any Settlement 

Class Member has, has asserted, could have asserted, or could assert against any of the Released 

Persons based on, relating to, concerning, or arising out of the Data Breach Incident (including but 

not limited to the theft or compromise of Personal Information) or the allegations, facts, or 

circumstances described in the Litigation and/or Complaint.  
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If you have any questions you can talk to the law firms listed in Question 19 for free or you can, 

of course, talk to your own lawyer. 

EXCLUDING YOURSELF FROM THE SETTLEMENT 

If you do not want to be part of this Settlement, but you want to keep the right to sue Checkers 

about the issues in this case, then you must take steps to get out of the Settlement Class. This is 

called excluding yourself from – or is sometimes referred to as “opting out” of – the Settlement 

Class. 

14.  If I exclude myself, can I get a payment from this Settlement? 

No. If you exclude yourself, you will not be entitled to any benefits from the Settlement, but you 

will not be bound by any judgment in this case. 

15.  If I do not exclude myself, can I sue Checkers for the same thing later? 

No. Unless you exclude yourself, you give up any right to sue Checkers (and the released persons 

and entities) for the claims that this Settlement resolves. You must exclude yourself from the 

Settlement Class to start your own lawsuit or to be part of any different lawsuit relating to the 

claims in this case. If you exclude yourself, do not submit a Claim Form to ask for a payment. 

If you are requesting exclusion because you want to bring your own lawsuit based on the matters 

alleged in this class action, you may want to consult an attorney and discuss whether any individual 

claim that you may wish to pursue would be time-barred by the applicable statutes of limitations 

or repose. 

16.  How do I exclude myself from the Settlement? 

To exclude yourself from the Settlement, you must complete and sign a request for exclusion 

electronically on the Settlement website, or by mailing your request to the Settlement 

Administrator at the address below. To exclude yourself by mail, send a letter that says you want 

to be excluded from the Settlement in In re: Checkers Data Security Breach Litigation, Case No. 

8:19-cv-01386-VMC-CPT. Include your name, address, and signature. You must mail your 

exclusion request postmarked by Month Day, Year, to: 

Checkers Data Breach Settlement Exclusions  

PO Box XXXXX 

City, State XXXXX  

OBJECTING TO THE SETTLEMENT 

17.  How do I tell the Court if I do not like the Settlement? 

You can tell the Court that you do not agree with all or any part of the Settlement, Class Counsel’s 

request for attorney’s fees, costs, and expenses, and/or the request for service awards for the 

Representative Plaintiffs. The Court will consider your views in its decision to approve the 

Case 8:19-cv-01386-VMC-CPT   Document 43-1   Filed 05/06/20   Page 57 of 81 PageID 288



 

This Settlement affects your legal rights even if you do nothing. 

Questions? Go to www.______.com or call 1-XXX-XXX-XXXX (Toll-Free).  
 

- 9 - 

Settlement.  If the Court denies approval, no settlement payments will be sent out, and the lawsuits 

will continue.  To object, you must file a written objection in this case, In re: Checkers Data 

Security Breach Litigation, Case No. 8:19-cv-01386-VMC-CPT, with the Clerk of the Court. 

Your objection must state: (1) your full name, address, telephone number, and e-mail address (if 

any); (2) information identifying you as a Settlement Class Member, including proof that you are 

a member of the Settlement Class; (3) a written statement of all grounds for the objection, including 

whether your objection applies only to you, a specific subset of the class, or the entire class, 

accompanied by any legal support for the objection that you believe is applicable; (4) the identity 

of all counsel representing you, if any; and (5) a statement confirming whether you intend to 

personally appear and/or testify at the final fairness hearing; (6) your signature and the signature 

of your duly authorized attorney or other duly authorized representative (along with documentation 

setting forth such representation).  

To be considered, your objection must be postmarked to the Clerk of the Court for the United 

States District Court Middle District of Florida no later than Month Day, Year.  

Clerk of the Court 

United States District Court 

Middle District of Florida 

Sam M. Gibbons Federal Courthouse 

801 North Florida Avenue 

Tampa, Florida 33602 

 

18.  What is the difference between objecting and asking to be excluded? 

Objecting is telling the Court that you do not like the Settlement and why you do not think it should 

be approved. You can object only if you are a member of the Settlement Class. Excluding yourself 

is telling the Court that you do not want to be part of the Settlement Class and do not want to 

receive any payment from the Settlement. If you exclude yourself, you have no basis to object 

because you are no longer a member of the Settlement Class and the case no longer affects you. 

THE LAWYERS REPRESENTING YOU 

19.  Do I have a lawyer in this case? 

Yes. The Court appointed Tina Wolfson and Bradley K. King of Ahdoot & Wolfson, PC, Jean 

Sutton Martin of Morgan & Morgan, and Abbas Kazerounian and Jason Ibey, Esq. of Kazerouni 

Law Group, APC as Class Counsel to represent the Settlement Class. If you want to be represented 

by your own lawyer, you may hire one at your own expense. 

20.  How will the lawyers be paid? 

Class Counsel will ask the Court for an award for attorneys’ fees, costs and expenses of $575,000, 

to compensate Class Counsel for investigating the facts, litigating the case, and negotiating the 

Settlement and will be the only payment to them for their efforts in achieving this Settlement and 

for their risk in undertaking this representation on a wholly contingent basis. 
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Class Counsel will also ask the Court for a service awards up to $2,500 each for the Representative 

Plaintiffs Breandan Cotter and Jack Dinh.  

Any award for attorneys’ fees, costs and expenses for Class Counsel, and service awards to the 

Representative Plaintiffs must be approved by the Court. The Court may award less than the 

amounts requested. Class Counsel’s papers in support of final approval of the Settlement and their 

application for attorneys’ fees, costs and expenses, and service awards will be filed no later than 

Month Day, Year and will be posted on the Settlement website. 

THE COURT’S FAIRNESS HEARING 

21.  When and where will the Court decide whether to approve the Settlement? 

The Court will hold a Final Approval hearing at __:__ _.m. on Month Day, Year, at the Sam M. 

Gibbons Federal Courthouse, Courtroom 14B, 801 North Florida Avenue, Tampa, Florida 33602. 

At this hearing, the Court will consider whether the Settlement is fair, reasonable, and adequate. 

If there are timely objections, the Court will consider them and will listen to people who have 

asked to speak at the hearing if such a request has been properly made. The Court will also rule on 

the request for an award of attorneys’ fees and reasonable costs and expenses, as well as the request 

for service awards for the Representative Plaintiffs. After the hearing, the Court will decide 

whether to approve the Settlement. We do not know how long these decisions will take. The 

hearing may be moved to a different date or time without additional notice, so it is a good idea to 

check www.XXXXXXXXXXXXXX.com or call 1-XXX-XXX-XXXX. 

22.  Do I have to attend the hearing? 

No. Class Counsel will present the Settlement Agreement to the Court. You or your own lawyer 

are welcome to attend at your own expense, but you are not required to do so. If you send an 

objection, you do not have to come to the Court to talk about it. As long as you filed your written 

objection on time with the Court and submitted it according to the instructions provided in 

Question 17, the Court will consider it. 

 

23.  May I speak at the hearing? 

You may ask the Court for permission to speak at the Final Approval Hearing. To do so, you must 

file an objection according to the instructions in Question 17, including all the information 

required. Your objection must be postmarked to the Clerk of the Court for the United States 

District Court for the Middle District of Florida (Tampa Division) no later than Month Day, Year.  

IF YOU DO NOTHING 

24.  What happens if I do nothing? 

If you do nothing, you will not get any compensation from this Settlement and after the Settlement 

is granted final approval and the judgment becomes final, you will not be able to start a lawsuit, 
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continue with a lawsuit, or be part of any other lawsuit against Checkers (and other related persons 

and entities, as specified in the Settlement Agreement) about the Data Breach, ever again.  

GETTING MORE INFORMATION 

25.  How do I get more information? 

This Notice summarizes the proposed Settlement. More details are in a Settlement Agreement. A 

copy of the Settlement Agreement is available at [LINK]. You may also call the Settlement 

Administrator with questions or to request a Claim Form be mailed to you by calling 1-XXX-

XXX-XXXX. 
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CLAIM FORM FOR CHECKERS DATA BREACH BENEFITS 

 

If you made a credit or debit card purchase at any affected Checkers or Rally’s restaurant during the period of the Data Breach, you are 

a “Class Member.”  As a Class Member, you are eligible to receive monetary relief: in the form of i) reimbursement of up to $5,000 for 

certain documented out-of-pocket expenses and lost time (up to 4 hours at $20.00 per hour) that resulted from the Data Breach, or ii) 

compensation in the form of four (4) restaurant vouchers of $5.00 each that may be redeemed at any affected Checkers and Rally’s 

restaurant, valid for one (1) year and freely transferrable, for non-documented losses and time spent dealing with the repercussions of 

the Data Breach.  

 

This Claim Form may be submitted online at [www.settlementwebsite.com] or completed and mailed to the address below.  Please type 

or legibly print all requested information, in blue or black ink.  Mail your completed Claim Form, along with any supporting 

documentation, by U.S. Mail to: 

 

Settlement Administrator 

Street 

City, State 

 

THIS CLAIM FORM MUST BE SUBMITTED ONLINE OR POSTMARKED BY:  DEADLINE 

 
CLASS MEMBER INFORMATION 

The Settlement Administrator will use this information for all communications regarding this Claim Form and the Settlement.  If this information 

changes prior to distribution of the settlement benefits, you must notify the Settlement Administrator in writing at the address above. 

Full Name: ______________________________________________________________________________________________ 

Mailing Address: _________________________________________________________________________________________ 

City: _________________________________________ State: _________________ ZIP: _______________________________ 

Telephone Number: _______________________________________________________________________________________ 

Email Address (optional): ___________________________________________________________________________________ 

(if provided, we will communicate primarily by email about your claim) 
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SETTLEMENT BENEFITS 

Documented Expense Reimbursement 

If you have documentation establishing that you suffered out-of-pocket losses, unreimbursed charges, or time spent remedying issues 

relating to the Checkers Data Breach, you can make a claim for reimbursement of up to $5,000, including up to 4 hours of documented 

time at $20 per hour. You must submit supporting documentation for this claim. 

 

Attested Expense Reimbursement 

If you do not have documentation, you will still be eligible to self-certify your losses and time spent remedying issues relating to the 

Checkers Data Breach. As compensation, you can make a claim to receive four (4) restaurant vouchers of $5.00 each, which may be 

redeemed at any Checkers or Rally’s restaurant, valid for one (1) year and freely transferrable.   

 

1. Did you use a credit or debit card at an affected Checkers location during the exposure window for that particular location (click 

here to see a list of locations and exposure windows; or request a printed version and printed claim form from the Settlement 

Administrator)?  

Yes ☐ (Proceed to Question 2)  

No ☐ (You are not eligible to submit a claim) 

2. What is the restaurant number of the Checkers location where you made your purchase (list up to three) and the dates on which you 

made your purchases (list up to three)? 

(click here to see a list of locations and restaurant number) 

Restaurant Number:  ___  ___  ___  ___     Date(s) visited: __________________________________________ 

Restaurant Number:  ___  ___  ___  ___     Date(s) visited: __________________________________________ 

Restaurant Number:  ___  ___  ___  ___     Date(s) visited: __________________________________________ 

3. Do you have proof of your purchase using a credit or debit card at an affected Checkers location during the exposure window?  

(Examples: purchase receipt, credit card statement, bank statement) 

Yes ☐ (Skip to Question No. 5)  
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No ☐ (Proceed to Question 4) 

 

4. If you made a credit or debit card purchase at an affected Checkers location during the Data Breach exposure window for that location, 

you can make a claim to receive four (4) restaurant vouchers of $5.00, valid for one (1) year and freely transferrable. You must 

complete the attestation and sign the Claim Form on the last page. 

DOCUMENTED CLAIMS FOR OUT-OF-POCKET LOSSES, UNREIMBURSED CHARGES, OR TIME SPENT REMEDYING 

ISSUES RELATING TO THE DATA BREACH 

5. Do you have documents proving you experienced out-of-pocket losses or unreimbursed charges, or that you spent time remedying 

issues relating to the Checkers Data Breach? If so, you may submit a claim, with supporting documentation, for up to $5,000 in out-

of-pocket losses, unreimbursed charges, or time spent remedying issues related to the Checkers Data Breach. 

Yes ☐ (Proceed to the chart below)  

No ☐ (You are not eligible to submit a claim under this category.  Complete the information in Question 4 and you will receive four 

(4) restaurant vouchers of $5.00, valid for one (1) year and freely transferrable.) 

 

If you fail to provide the required documentation to support a claim under this category (or if the documentation you provide is 

deemed insufficient by the Settlement Administrator), your claim will be processed under Question 4.  You will not be entitled to a 

cash payment.  However, if your claim for undocumented losses is approved, you will still receive four (4) restaurant vouchers of 

$5.00 each, redeemable at any Checkers or Rally’s restaurant, valid for one (1) year, and freely transferrable. 
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Loss Type  

(Check all that apply) 

Date of 

Loss 

Amount of 

Loss 

Description of Loss Description of Supporting 

Documentation  

(Identify what you are attaching and 

why) 

☐ Costs and expenses 

spent addressing identity 

theft or fraud as a result 

of the Checkers Data 

Breach 

 

   Examples: Receipt or account 

statement reflecting fuel costs for 

driving to bank or filing police report 

that relate to some other 

documentation provided; Receipt for 

hiring service to assist you in 

addressing identity theft 

 

 

☐ Losses caused by 

restricted access to funds 

(i.e., costs of taking out 

a loan, ATM withdrawal 

fees) as a result of the 

Checkers Data Breach 

 

   Examples: Account statement with 

ATM withdrawal fee highlighted; Loan 

agreement or bank statement with 

additional interest paid highlighted 

 

☐ Preventative costs 

including purchasing 

credit monitoring, 

placing security freezes 

on credit reports, or 

requesting copies of 

credit reports for review 

   Example: Receipts or account 

statements reflecting purchases made 

for credit monitoring services or to 

place a credit freeze 
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as a result of the 

Checkers Data Breach 

☐ Late fees, declined 

payment fees, overdraft 

fees, returned check 

fees, customer service 

fees, and/or card 

cancellation or 

replacement fees as a 

result of the Checkers 

Data Breach 

   Example: Account statements 

reflecting overdraft fees 

 

☐ Documented time 

spent remedying issues 

relating to the Checkers 

Data Breach 

 Number of 

Hours Spent 

______ 

(max = 4 

hours) 

Describe what you did Example: Phone bill reflecting time 

spent on phone with bank. You may 

make a claim for up to 4 hours of 

documented time at $20 per hour total. 

 

☐ Unauthorized charges 

on credit or debit card 

reasonably caused by the 

Checkers Data Breach 

that were not reimbursed 

or other fraud losses 

reasonably caused by the 

Checkers Data Breach 

 

   The following is required to recover for 

this category of loses: (1) a copy of the 

statements that show the fraudulent 

charges, and (2) correspondence from 

financial institution declining to 

reimburse you the charges.  If you do 

not have written correspondence, 

provide in writing the approximate date 

that you reported and to whom you 

reported the fraudulent charge.   
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☐ Other (provide 

detailed description) 

 

   Please provide detailed description 

and supporting documentation 

 

 

 

 

 

 

 

 

ATTESTATION AND SIGNATURE 
 
I do hereby swear (or affirm), under penalty of perjury, that the information provided above is true and accurate to the best of my knowledge and 

that the compensation I am claiming is based on losses I reasonably believe to the best of my knowledge were the result of the Checkers Data Breach. 

 

Name: ____________________________________ 

Signature: _________________________________ 

Date: _____________________________________ 
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UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

 

 

BREANDAN COTTER and JACK DINH, 

individually and on behalf of others similarly 

situated, 

  

                                     Plaintiff,  

v. 

 

CHECKERS DRIVE-IN RESTAURANTS, INC., 

a Delaware corporation,  

                                    

Defendant. 

Case No.: 8:19-cv-01386-VMC-CPT 

Class Action 

  

 

 

[PROPOSED] FINAL APPROVAL ORDER AND JUDGMENT 

 

This matter came before the Court on Plaintiffs’ Unopposed Motion for Final Approval of 

Class Action Settlement and entry of final judgment (“Motion”).  

On _____________________________, the Court entered an Order preliminarily 

approving the proposed Settlement pursuant to the terms of the Parties’ Settlement Agreement and 

directing that notice be given to the Settlement Class (the “Preliminary Approval Order”). 

On _____________________________, pursuant to the notice requirements set forth in 

the Settlement Agreement and the Preliminary Approval Order, the Settlement Class was notified 

of the terms of the proposed Settlement Agreement, of the right of Settlement Class Members to 

opt-out, and the right of Settlement Class Members to object to the Settlement Agreement and to 

be heard at a Final Approval Hearing. 

On _____________________________, the Court held a Final Approval Hearing to 

determine, inter alia: (1) whether the terms and conditions of the Settlement 

Agreement are fair, reasonable, and adequate for the release of the claims contemplated 

by the Settlement Agreement; and (2) whether judgment should be entered dismissing 
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this action with prejudice. Therefore, the Court is satisfied that Settlement Class Members were 

properly notified of their right to appear at the Final Approval Hearing in support of or in 

opposition to the proposed Settlement Agreement, the award of attorneys’ fees and costs to Class 

Counsel, and the payment of Service Awards to the Representative Plaintiffs. 

Having given an opportunity to be heard to all requesting persons in accordance with the 

Preliminary Approval Order, having heard the presentation of Class Counsel and counsel for 

Defendant, having reviewed all of the submissions presented with respect to the proposed 

Settlement Agreement, having determined that the Settlement Agreement is fair, adequate, and 

reasonable, having considered the application made by Class Counsel for attorneys’ fees and costs 

and expenses, and the application for Service Awards to the Representative Plaintiffs, and having 

reviewed the materials in support thereof, and good cause appearing: 

THIS COURT FINDS AND ORDERS AS FOLLOWS: 

1. Definitions.  The capitalized terms used in this Final Approval Order shall have the 

same meaning as defined in the Settlement Agreement except as may otherwise be indicated. 

2. Jurisdiction.  The Court concludes that it has subject matter jurisdiction pursuant 

to 28 U.S.C. § 1332(d)(2), and personal jurisdiction over the Parties before it for the purposes of 

the Settlement.  Additionally, venue is proper in this District pursuant to 28 U.S.C. § 1391(a). 

3. Class Certification for Settlement Purposes Only.  For purposes of the 

Settlement and pursuant to this Final Approval Order and Federal Rules of Civil Procedure 

23(b)(3) and (e), the Court certifies a class in this matter defined as follows: 

All residents of the United States who made a credit or debit card purchase at 

any Affected Restaurant during the period of the Data Breach Incident.  

 

The Settlement Class specifically excludes: (i) Checkers and its officers and 

directors; (ii) all Settlement Class Members who timely and validly request 

exclusion from the Settlement Class; (iii) the Judge or Magistrate Judge to 

Case 8:19-cv-01386-VMC-CPT   Document 43-1   Filed 05/06/20   Page 70 of 81 PageID 301



 

3 

whom the action is assigned and, any member of those Judges’ staffs or 

immediate family members; and (iv) any other person found by a court of 

competent jurisdiction to be guilty under criminal law of initiating, causing, 

aiding or abetting the criminal activity or occurrence of the Data Breach 

Incident or who pleads nolo contendere to any such charge. 

 

The Court finds, for settlement purposes only, that: (a) the Settlement Class is so numerous 

that joinder of all Settlement Class Members would be impracticable; (b) there are issues of law 

and fact common to the Settlement Class; (c) the claims of the Representative Plaintiffs are typical 

of and arise from the same operative facts and seek similar relief as the claims of the Settlement 

Class Members; (d) the Representative Plaintiffs and Settlement Class Counsel will fairly and 

adequately protect the interests of the Settlement Class as the Representative Plaintiffs have no 

interests antagonistic to or in conflict with the Settlement Class and have retained experienced and 

competent counsel to prosecute this matter on behalf of the Settlement Class; (e) questions of law 

or fact common to Settlement Class Members predominate over any questions affecting only 

individual members; and (f) a class action and class settlement is superior to other methods 

available for a fair and efficient resolution of this controversy. 

4. Representative Plaintiffs and Settlement Class Counsel.  Plaintiffs Breandan 

Cotter and Jack Dinh are hereby designated and appointed as the Representative Plaintiffs.  The 

Court finds that the Representative Plaintiffs are similarly situated to absent Class Members and 

therefore typical of the Class and will be adequate Settlement lass Representatives. 

The Court finds that the following counsel are experienced and adequate counsel and are 

hereby designated as Settlement Class Counsel pursuant to Federal Rule of Civil Procedure 23(g): 

Tina Wolfson and Bradley K. King of Ahdoot & Wolfson, PC, Jean Sutton Martin of Morgan & 

Morgan Complex Litigation Group, Abbas Kazerounian and Jason Ibey, Esq. of Kazerouni Law 

Group, APC. 
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5. Settlement Approval.  The Court concludes that the proposed Settlement is fair, 

reasonable, and adequate and accordingly it is finally approved.  Specifically, the Court in reaching 

this conclusion, has considered the factors set forth in Fed. R. Civ. P. 23(e), in determining that 

the Settlement Agreement is “fair, reasonable, and adequate,” by considering whether: 

(A) the class representatives and class counsel have adequately represented the 

class; 

(B) the proposal was negotiated at arm’s length; 

(C) the relief provided for the class is adequate, taking into account: 

(i) the costs, risks, and delay of trial and appeal; 

(ii) the effectiveness of any proposed method of distributing relief to the 

class, including the method of processing class-member claims; 

(iii) the terms of any proposed award of attorney’s fees, including timing of 

payment; and 

(iv) any agreement required to be identified under Rule 23(e)(3); and 

(D) the proposal treats class members equitably relative to each other.    

6. Effectiveness of the Agreement. The Parties shall effectuate the Settlement 

Agreement in accordance with its terms.  The Settlement Agreement and every term and provision 

thereof shall be deemed incorporated herein as if explicitly set forth and shall have the full force 

of an Order of this Court. 

7. Objections.  The Court has considered all objections to the Settlement, including 

the objections of _______________.  The Court finds these objections do not counsel against 

Settlement approval, and the objections are hereby overruled in all respects.  All persons who have 

not made their objections to the Settlement in the manner provided in the Settlement Agreement 

are deemed to have waived any objections by appeal, collateral attack, or otherwise. 

8. Exclusions.  The Settlement Class, which is bound by this Final Approval Order 

and Judgment, includes all members of the Settlement Class who did not submit timely and valid 
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requests to be excluded from the Settlement Class.  A list of those putative Settlement Class 

Members who have timely elected to opt out of the Settlement and the Settlement Class, and who 

therefore are not bound by the Settlement, this Order and the Judgment to be entered hereon, has 

been submitted to the Court in the Declaration of _______________, filed in advance of the Final 

Approval Hearing.  That list is attached as Exhibit A to this Order.  All Settlement Class Members 

(as permanently certified below) shall be subject to all of the provisions of the Settlement, this 

Final Approval Order and the Judgment to be entered hereon.  Upon the Effective Date, members 

of the Settlement Class who did not validly and timely exclude themselves from the Settlement 

Class shall, by operation of this Final Approval Order, have fully, finally, forever, and irrevocably 

released, relinquished and discharged Defendant from all claims that were or could have been 

asserted in the Litigation, as specified in Article X of the Settlement Agreement. All such 

Settlement Class Members shall be bound by the terms of the Settlement Agreement upon entry of 

this Order. 

9. Appeal.  Notwithstanding the certification of the foregoing Settlement Class and 

appointment of the Representative Plaintiffs for purposes of effecting the Settlement, if this Order 

is reversed on appeal or the Settlement is terminated or is not consummated for any reason, the 

foregoing certification of the Settlement Class and appointment of the Representative Plaintiffs 

shall be void and of no further effect, and the parties to the proposed Settlement shall be returned 

to the status each occupied before entry of this Order without prejudice to any legal argument that 

any of the parties to the Settlement might have asserted but for the Settlement. 

10. Findings and Conclusions Concerning Notice.  The Court finds that the form, 

content, and method of giving notice to the Settlement Class as described in Article VII of the 

Settlement Agreement (including the exhibits thereto): (a) was the best practicable notice to the 
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Settlement Class; (b) was reasonably calculated to apprise Settlement Class Members of the 

pendency of the action, the terms of the proposed Settlement, and their rights under the proposed 

Settlement, including but not limited to their rights to object to or exclude themselves from the 

proposed Settlement and other rights under the terms of the Settlement Agreement; (c) was 

reasonable and constitute due, adequate, and sufficient notice to all Class Members and other 

persons entitled to receive notice; and (d) met all applicable requirements of law, including Federal 

Rule of Civil Procedure 23(c) and (e), and met the Due Process Clause(s) of the United States 

Constitution.  The Court further finds that the Notice was written in plain language, used simple 

terminology, and was designed to be readily understandable by Class Members.  The Court finds 

that Defendant has fully complied with the notice requirements of the Class Action Fairness Act 

of 2005, 28 U.S.C. § 1715. 

11. Timing of Relief.  Within the time period set forth in Article XII of the Settlement 

Agreement, the relief provided for in the Settlement Agreement shall be made available to the 

various Settlement Class Members submitting valid Claim Forms, pursuant to the terms and 

conditions of the Settlement Agreement. 

12. Finality of Litigation.  Plaintiffs and Settlement Class Members are hereby 

permanently barred and enjoined from filing, commencing, prosecuting, maintaining, intervening 

in, participating in, conducting or continuing, either directly or in any other capacity, any action 

or proceeding in any court, agency, arbitration, tribunal or jurisdiction, asserting any claims 

released pursuant to the Settlement Agreement and this Order, or seeking any award of fees and 

costs of any kind or nature whatsoever and pursuant to any authority or theory whatsoever, relating 

to or arising from the Litigation and/or as a result of or in addition to those provided by the 

Settlement Agreement. In addition, Plaintiffs and each Settlement Class Member are hereby 
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enjoined from asserting as a defense, including as a setoff or for any other purpose, any argument 

that if raised as an independent claim would be a Released Claim. 

13. Release of Claims.  With respect to all Released Claims, Plaintiffs and each of the 

other Settlement Class Members have released, waived, and relinquished to the fullest extent 

permitted by law (a) the provisions, rights and benefits conferred by Section 1542 of the California 

Civil Code, which provides: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE 

CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER 

FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN 

BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HER 

SETTLEMENT WITH THE DEBTOR. 

and (b) any law of any state or territory of the United States, federal law, or principal of common 

law, or of international or foreign law, that is similar, comparable or equivalent to Section 1542 of 

the California Civil Code. 

14. Claim and Issue Preclusion.  The terms of the Settlement Agreement, this Final 

Approval Order and the Judgment to be entered hereon shall have maximum res judicata, collateral 

estoppel, and all other preclusive effect in any and all claims for relief, causes of action, suits, 

petitions, demands in law or equity, or any allegations of liability, damages, debts, contracts, 

agreements, obligations, promises, attorney’s fees, costs, interest or expenses which were or could 

have been asserted in the Litigation or are in any way related to the Data Breach Incident at issue 

in the Litigation. 

15. Use of Order.  The Final Approval Order, the Judgment to be entered hereon, the 

Settlement Agreement, the Settlement which it reflects and all acts, statements, documents or 

proceedings relating to the Settlement are not, and shall not be construed as, used as, or deemed to 

be evidence of, an admission by or against Defendant of any fault, wrongdoing, or liability on the 
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part of Defendant or of the validity or certifiability for litigation of any claims that have been, or 

could have been, asserted in the Litigation.  This Order, the Settlement or any such 

communications shall not be offered or received in evidence in any action of proceeding, or be 

used in any way as an admission or concession or evidence of any liability or wrongdoing of any 

nature or that Plaintiff, any Settlement Class Member, or any other person has suffered any 

damage; provided, however, that the Settlement, this Order and the Judgment to be entered hereon 

may be filed in any action by Defendant or Settlement Class Members seeking to enforce the 

Settlement or the Judgment by injunctive or other relief, or to assert defenses including, but not 

limited to, res judicata, collateral estoppel, release, good faith settlement, or any theory of claim 

preclusion or issue preclusion or similar defense or counterclaim.  The Settlement’s terms shall be 

forever binding on, and shall have res judicata and preclusive effect in, all pending and future 

lawsuits or other proceedings as to Released Claims and other prohibitions set forth in this Order 

that are maintained by, or on behalf of, the Settlement Class Members or any other person subject 

to the provisions of this Order. 

16. Representative Plaintiffs are awarded Service Awards of $ __________ each, such 

amounts to be paid by Defendant in accordance with the terms of the Settlement Agreement. 

17. Settlement Class Counsel is awarded attorneys’ fees in the amount of $ _________ 

and costs in the amount of $ __________, such amounts to be paid by Defendant in accordance 

with the terms of the Settlement Agreement. 

18. Dismissal of Litigation.  The above-captioned Litigation is hereby dismissed in its 

entirety with prejudice. This Final Approval Order shall constitute a final judgment pursuant to 

Rule 45 of the Federal Rules of Civil Procedure. Without affecting the finality of this Final 

Approval Order in any way, the Court reserves jurisdiction over all matters relating to the 
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interpretation, administration, implementation, effectuation and enforcement of this Order and the 

Settlement. 

 

IT IS SO ORDERED this ________ day of _____________________________, 2020. 

  

Virginia M. Hernandez Covington 

United States District Court Judge 
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NOTICE OF CLASS ACTION LAWSUIT AND PROPOSED SETTLEMENT 

THE COURT AUTHORIZED THIS NOTICE. THIS IS NOT A SOLICITATION FROM A LAWYER. 

 

YOU MAY RECEIVE PAYMENT FROM A SETTLEMENT. 

 

• If you reside in the United States and used a credit or debit card at certain Checkers and Rally’s 

restaurants between December 2015 and October 2019, you may be eligible to receive benefits 

from a class action settlement. 

• From on or about December 17, 2015 to October 12, 2019, certain of Checkers and Rally’s 

independently owned and operated franchisee restaurants were the target of third-party 

criminal attacks involving malware variants that targeted customers’ payment card 

information (the “Data Breach”).  The Data Breach potentially resulted in unauthorized access 

to customer payment card data, such as name, address, card number, expiration date, security 

and service codes, and other payment card-related information (“Personal Information”).   

• Not all Checkers and Rally’s restaurant locations were affected by the Data Breach; only certain 

restaurants were affected and at various times. For a list of affected Checkers and Rally’s 

restaurants and the exposure window of the Data Breach for each affected location, go to 

[www.settlementwebsite.com].  

• Checkers denies that it did anything wrong, and the Court has not decided who is right or wrong. 

Instead the parties have agreed to settle the case to avoid the risk and cost associated with further 

litigation. 

• The Settlement provides compensation to Class Members who submit valid claims.  The form of 

compensation will vary depending on whether the Class Members have documented losses.   

• Go to [www.settlementwebsite.com] for more details. 

 

What is this? This is a Notice of a proposed settlement in a class action lawsuit. This Notice explains 
your legal rights. Please read this Notice carefully. 

 
What is this lawsuit about? The Settlement would resolve the lawsuit In re: Checkers Data Security 

Breach Litigation, Case No. 8:19-cv-01386-VMC-CPT (M.D. Fla.). The lawsuit claims that Checkers 

Drive-In Restaurants, Inc. (“Checkers”) was responsible for the Data Breach and asserts claims such as: 

breach of implied contract, negligence, negligence per se, unjust enrichment, declaratory judgment, 

breach of confidence, and violations of the Florida Deceptive and Unfair Trade Practices Act, California 

Customer Records Act, and California Unfair Competition Law. Checkers denies these claims.  Checkers 

claims, among other things, that the restaurants affected by the Data Breach were independently owned 

by franchisees and were not owned or controlled by Checkers itself.  No court has made any judgment or 

other determination of any wrongdoing or violation of the law. and says it did not do anything wrong. 

The restaurants affected by the Data Breach were independently owned by franchisees and were not 

owned or controlled by Checkers itself. 

Why am I getting this Notice? You were identified as someone who has enrolled in the Checkers Flav-
R-Hood loyalty program and has consented to receiving communications from Checkers. You are 
included in the Settlement Class if you reside in the United States and made a credit, debit, or other 
payment card purchase at any affected Checkers or Rally’s restaurant during the period of the Data 
Breach.   
 

What does the Settlement provide? The Settlement provides compensation to Class Members who 
submit valid claims as follows: (i) reimbursement of up to $5,000 for certain documented out-of-pocket 
expenses and lost time (up to 4 hours at $20.00 per hour) that were incurred as a result of the Data Breach; 
or (ii) compensation in the form of four (4) Vouchers of $5.00 each that may be redeemed at any Checkers 
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and Rally’s restaurant, for non-documented losses and time spent dealing with the repercussions of the 
Data Breach.  

 

How do I get a payment? To receive a payment, you must complete and submit a Claim Form. Claim 
Forms may be submitted online, along with documentation (for Documented Expense Reimbursement 
claims) at [LINK]. Claim Forms may also be downloaded and printed from [LINK] or requested by mail 
by calling 1-XXX-XXX-XXXX. Read the instructions carefully, fill out the Claim Form, provide the 
required documentation, and mail it postmarked no later than Month Day, Year to: 

 
Checkers Data Breach Claim Forms  

PO Box XXXXX 

[City], [State] XXXXX-XXXX 

Do I have to be included in the Settlement? If you don’t want to receive payment from this Settlement 
and you want to keep the right to sue or continue to sue Checkers on your own, you must exclude yourself 
from the Settlement. You will not get any payment from this Settlement if you exclude yourself, but you 
will not be bound by any judgment in this case. To exclude yourself from the Settlement, you must 
complete and sign a request for exclusion electronically on the Settlement website, or by mailing your 
request to the Settlement Administrator at the address above. To exclude yourself by mail, send a letter 
that says you want to be excluded from the Settlement in In re: Checkers Data Security Breach Litigation, 
Case No. 8:19-cv-01386-VMC-CPT. Include your name, address, and signature. You must electronically 
submit or mail your exclusion request postmarked by Month Day, Year. 

 

If I don’t like something about the Settlement, how do I tell the Court? You can tell the Court that 
you do not agree with all or any part of the Settlement. The Court will consider your views in its decision 
to approve the Settlement. To object, you must submit a written objection in this case, In re: Checkers 
Data Security Breach Litigation, Case No. 8:19-cv-01386-VMC-CPT, with the Clerk of the Court. 

 
Your objection must state: (1) your full name, address, telephone number, and e-mail address (if any); 

(2) information identifying you as a Settlement Class Member, including proof that you are a member of 

the Settlement Class; (3) a written statement of all grounds for the objection, including whether your 

objection applies only to you, a specific subset of the class, or the entire class, accompanied by any legal 

support for the objection that you believe is applicable; (4) the identity of all counsel representing you, if 

any; and (5) a statement confirming whether you intend to personally appear and/or testify at the Final 

Approval Hearing; (6) your signature and the signature of your duly authorized attorney or other duly 

authorized representative (along with documentation setting forth such representation).  

To be considered, your objection must be postmarked to the Clerk of the Court for the United States 

District Court Middle District of Florida no later than Month Day, Year.  

Clerk of the Court 

United States District Court 

Middle District of Florida 

Sam M. Gibbons Federal Courthouse 

801 North Florida Avenue 

Tampa, Florida 33602 

 

What if I do nothing? If you do nothing, you will not get any compensation from this Settlement and 
after the Settlement is granted final approval and the judgment becomes final, you will not be able to 
start a lawsuit, continue with a lawsuit, or be part of any other lawsuit against Checkers (and other related 
persons and entities, as specified in the Settlement Agreement) about the Data Breach, ever again.  
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When is the Final Approval Hearing? The Court will hold a Final Approval Hearing at __:__ _.m. on 
Month Day, Year, at the Sam M. Gibbons Federal Courthouse, Courtroom 14B, 801 North Florida 
Avenue, Tampa, Florida 33602. You may go to the hearing, but you do not have to. 

 
How do I get more information about the Settlement? This Notice summarizes the proposed 

Settlement. A detailed Notice, the Settlement Agreement, other related documents, important dates and 

deadlines, and other information are available at [LINK]. You may also call the Settlement Administrator 

with questions or to request a Claim Form be mailed to you by calling 1-XXX-XXX-XXXX. 
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UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

 

 

BREANDAN COTTER, individually and on 

behalf of others similarly situated, 

  

                                     Plaintiff,  

v. 

 

CHECKERS DRIVE-IN RESTAURANTS, INC., 

a Delaware corporation,  

                                    Defendant. 

Case No. 8:19-cv-01386-VMC-CPT 

Class Action 

     

 

 

  

 
 

 

DECLARATION OF JEAN SUTTON MARTIN IN SUPPORT OF  

PLAINTIFFS’ UNOPPOSED MOTION FOR PRELIMINARY APPROVAL  

AND TO DIRECT NOTICE OF SETTLEMEMT 

______________________________________________________________________________ 

 

I, Jean Sutton Martin, pursuant to 28 U.S.C. § 1746, declare as follows: 

1. I have been licensed to practice law in the State of North Carolina since 1998.  I 

was admitted pro hac vice into United States District Court for the Middle District of 

Florida on August 23, 2019.   

2. I am an attorney in the Class Action Department of Morgan & Morgan, within its 

larger Complex Litigation Group.  Morgan & Morgan is among the largest, if not the largest, 

exclusively Plaintiff’s law firms in the United States, employing over 500 lawyers and 2,000 

support staff serving consumers in over 50 offices in, among others, Alabama, Arkansas, 

California, Florida, Georgia, Indiana, Illinois, Kentucky, Mississippi, Massachusetts, 

Pennsylvania, Tennessee, and New York.  

3. I graduated from Wake Forest University School of Law in 1998, where I served 

as Editor-in-Chief of the Wake Forest Law Review.   
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4. In 2017, I earned eDiscovery certification from the eDiscovery Training Academy 

at Georgetown Law Center.   

5. The majority of my practice for the last 22 years has concentrated on complex 

litigation, including consumer class actions.   

6. I have been honored with the prestigious “AV” rating by Martindale-Hubbell.  In 

2015, I was inducted as a Fellow of the Litigation Counsel of America, a prestigious trial lawyer 

honorary society comprised of less than one-half of one percent of American lawyers.  I have also 

been selected as a Fellow of the American Bar Foundation, an honorary legal organization whose 

membership is limited to one third of one percent of lawyers in each state.   

7. In 2016, I was honored by my peers and selected as the top Litigation attorney in 

the State of North Carolina for Business North Carolina Magazine’s Legal Elite earning entrance 

into the Legal Elite Hall of Fame. 

8. I have been selected by Super Lawyers as one of the top 50 female lawyers in North 

Carolina since 2016. 

9. I presently serve as interim co-lead counsel in In re Brinker Data Incident 

Litigation, No. 18-cv-686 (M.D. Fla.), a member of the Plaintiffs’ Steering Committee and 

bellwether trial team in In re: Smith & Nephew Birmingham Hip Resurfacing (BHR) Hip Implant 

Products Liability Litigation, No. 17-md-2775 (D. Md.), a member of the Plaintiffs’ Steering 

Committee in In re: Allergan Biocell Textured Breast Implant Products Liability Litigation, No. 

19-md-2921 (D. N.J.), and a member of the LabCorp track’s Plaintiffs’ Steering Committee in In 

re: American Medical Collection Agency Data Breach Litigation, 19-md-2904 (D. N.J.). 

10.  I have represented consumers in numerous privacy rights and data-breach cases, 

including serving as co-lead counsel in Gordon, et al. v. Chipotle Mexican Grill, Inc.,17-cv-01415 
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(D.  Colo.) (consumer payment card data breach); class counsel in Torres, et al., v. Wendy’s 

International LLC, No. 6:16-cv-210-Orl-18DAB (M.D. Fla.) (consumer payment card data 

breach); class counsel in Brady, et al. v. Due North Holdings, LLC, et al., No. 1:17-cv-01313 (S.D. 

Ind.) (data breach class action involving employees’ W-2 forms); class counsel in Foreman v. 

Solera Holdings, Inc., 6:17cv02002 (M.D. Fla.) (data breach class  action involving employees’ 

W-2  forms);  and co-lead counsel in Linnins, et al., v. Timco Aviation Services, Inc., 16-cv-486 

(M.D.N.C.) (data breach class action involving employees’ W-2 forms). 

11. I have represented consumers in other national class actions, including as co-lead 

counsel in Fuentes, et al. v. UniRush, LLC, et al., No. 1:15-cv-08372 (S.D.N.Y.) (class action 

involving lengthy disruption in service and access to financial accounts for more than 400,000 

consumers nationwide resulting in approval of $28.5m monetary relief for the class); class counsel 

in McCoy v. North State Aviation, LLC, 17cv346 (M.D.N.C.) (WARN Act case); and class counsel 

in Lewis, et al., v. Green Dot Corp., et al., No. 2:16-cv-03557 (C.D. Cal.) (class action involving 

disruption in service and access to financial accounts for more than 56,000 consumers nationwide 

resulting in approval of $8.1M in monetary relief for the class). 

The Litigation 

12. On June 6, 2019, co-counsel and I filed the initial class action complaint in this 

matter on behalf of Plaintiff Breandan Cotter.  (Complaint, Doc. 1) This class action case was filed 

against Defendant following Defendant’s announcement that Plaintiffs’ and other Class Members’ 

personally identifiable information (“PII”)1 had been stolen via malicious software installed by 

unauthorized third parties on the point-of-sale (“POS”) systems at Defendant’s Checkers & Rally’s 

(“Checkers”) restaurants (the “Data Breach”).  Plaintiffs allege that Defendant failed to ensure that 

 
1 Unless otherwise defined, capitalized terms have the same meaning attributed to them in the Settlement 

Agreement. 
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access to its data systems was reasonably safeguarded, failed to acknowledge and act upon industry 

warnings, failed to use proper security systems and protocols to detect and deter the type of attack 

that occurred, and failed to provide timely and adequate notice to Plaintiffs and other Class 

members that their PII had been stolen, putting Plaintiffs and Class Members at a substantially 

increased risk of identity theft. Accordingly, Plaintiffs asserted six claims in their Class Action 

Complaint (the “Complaint”): (1) breach of implied contract, (2) negligence, (3) negligence per 

se, (4) unjust enrichment, (5) declaratory judgment, (5) violations of Florida’s Unfair and 

Deceptive Trade Practices Act (Fla. Stat. §§ 501.201, et seq.) (“FUDPTA”), and (6) breach of 

confidence.  (Doc. 1, at ¶¶ 92-186.) 

13. On July 2, 2019, Jack Dinh filed a complaint in the Central District California in an 

action styled Jack Dinh v. Checkers Drive-In Restaurants, Inc., No. 8:19-cv-01310 (C.D. Cal.).   

14. Subsequent to these filings, counsel for all parties in the two related cases discussed 

the possibility of early settlement.  For purposes of settlement, counsel for Cotter and Dinh agreed 

to work cooperatively and to consolidate these matters into the present Cotter action.   

15. The Parties filed a Joint Motion to Stay Case Pending Mediation (Doc. 18) on 

August 23, 2019.  On August 26, 2019, the Court entered an Order (Doc. 20) granting the Parties’ 

joint motion.   

The Settlement Negotiations 

16. The Parties agreed to and did retain Steve R. Jaffe, a highly experienced mediator, 

to assist the Parties in settlement negotiations.  Mr. Jaffe has taken part in more than 200 

mediations and is a certified Florida Supreme Court Civil Circuit Court Mediator.  Moreover, Mr. 

Jaffe is an experienced and well-respected litigator, having litigated a wide variety of civil matters, 

from both the defense and plaintiff sides, throughout Florida and nationwide since 1984.  
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https://www.uww-adr.com/Steven-R--Jaffe-10-727.html, (last visited March 18, 2020 12:22 

p.m.). 

17. Prior to the mediation, the Parties briefed their respective positions on the facts, 

claims, defenses, and assessments of the risk of litigation.  The Parties also submitted a draft 

settlement term sheet prepared by Plaintiffs, which was then used as the basis for negotiations.  

Additionally, Defendant provided Plaintiffs with directed, informal discovery (660 pages), which 

included: (1) franchise agreements for several locations affected by the Data Breach, which are 

believed to be representative of the franchise agreements of the approximately 104 affected 

locations; (2) the number and identity of the affected restaurants; (3) information concerning what 

consumer contact information Checkers maintains; (4) preliminary information regarding the 

approximate number of payment card transactions during the Data Breach period; and (5) the 

Mandiant Report dated August 5, 2019 concerning the Data Breach.  Defendant was also 

forthcoming about its current financial status and corporate affairs. 

18. From the informational discovery shared by Defendant, Plaintiffs learned, inter 

alia, the following:   

a. the malware at issue remained in Defendant’s POS system from September 2016 

to April 2019, although dates vary by location; 

b.  the malware collected cardholders’ names, payment card numbers, card 

verification codes, and expiration dates (“Payment Card Data” or “PCD”); 

c. Up to 1,500,000 payment card transactions were captured by the malware.   

19. I am informed that the Class is comprised of potentially as many as 1,500,000 

individuals. 

20. On November 21, 2019, the Parties, through their respective counsel, engaged in a 
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full-day mediation session before mediator Steven R. Jaffe and were able to reach a negotiated 

resolution to the Lawsuit on a class-wide basis that provides monetary relief to Class Members 

and obligates Defendant to take remedial measures to safeguard against the reoccurrence of a data 

breach. 

21. While courteous and professional, the negotiations were hard-fought throughout 

and the settlement process was conducted at arm’s length between experienced counsel with an 

understanding of the strengths and weaknesses of their respective positions in the Lawsuit.  

Throughout the negotiations, Mr. Jaffe was able to assist the Parties in reaching an agreement on 

the substantive terms of the Settlement.  There was nothing collusive about the settlement 

negotiations or the ultimate Settlement reached.  Lastly, attorneys’ fees, costs, expenses, and 

service awards were negotiated only after all substantive terms of the Settlement were agreed upon 

by the Parties. 

22. For purposes of settlement, the Parties agreed to consolidate these matters into the 

present Cotter action.  Throughout this Motion, Plaintiffs will be referred to in the plural in 

anticipation of the Court’s approval of the Amended Complaint adding Mr. Dinh as a named 

plaintiff. 

23. During the ensuing months, the Parties continued the exchange of information and 

negotiations as to the final details of the Settlement Agreement.  Defendant provided confirming 

documentation from payment card processors regarding the number of payment card transactions 

during the relevant windows of exposure at each of the restaurant locations affected by the Data 

Breach, as well as additional detail on the customer contact information it maintains from its 

customer loyalty program.  Consequently, the Parties worked together to prepare a comprehensive 

set of settlement documents, which are embodied in the Settlement Agreement and the exhibits 
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attached thereto.  The Parties spent significant time negotiating the terms of this final written 

Settlement Agreement. 

The Settlement 

24. The Settlement provides significant benefits to Class Members.  All Settlement 

Class Members who submit a valid Claim Form and attest that they used a payment card at an 

affected Checkers location during the Data Breach are eligible to receive four (4) Checkers 

vouchers of $5.00 each, which are valid for one (1) year at any Checkers and Rally’s restaurant 

and are freely and fully transferrable.  Additionally, all Settlement Class Members who submit a 

valid Settlement Claim through the Claim Form and supporting documentation are eligible to 

receive reimbursement for documented, eligible out-of-pocket expenses incurred by Settlement 

Class Members as a result of the Data Breach.  Checkers will also implement several measures to 

improve its data security and ensure that the problem which led to the Data Breach is not repeated. 

25. The multi-tiered framework of benefits provided in this Settlement developed as a 

result of my experience in other PCD disclosure cases, numerous discussions with affected class 

members as to the types of injuries and damages suffered as a result of these disclosures, and actual 

settlement claims made in similar cases.  As I stated earlier, my discussions with affected class 

members in other cases in which I have been involved in along with my experiences in overseeing 

the administration of settlements in these cases, helped my co-counsel and me to determine what 

type of documentation exists to support such claims.   

26. Moreover, the Parties have agreed that the cost of the notice and costs of claims 

administration will be paid by Checkers.  The Parties have jointly selected Angeion Group, LLC 

to serve as the Settlement Administrator.   

27. Plaintiffs will request a total for both attorneys’ fees and expenses of $575,000.  
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Checkers agrees to pay the fees and expenses of legal counsel for Plaintiffs in an aggregate amount 

not to exceed $575,000, subject to Court approval. 

28. Plaintiffs will also request a service award of $2,500 for each of the two named 

Plaintiffs.  Checkers agrees to pay a service award not to exceed $2,500 for each of the two named 

Plaintiffs, subject to approval by the Court. 

The Strength of Plaintiffs’ Case 

29. I believe that Plaintiffs have a strong case for liability and damages.  My co-counsel 

and I were prepared to submit evidence supporting Plaintiffs’ assertion that Checkers failed to take 

a number of industry-standard measures to secure its customers’ PCD.  I also believe that we would 

be able to show that Plaintiffs suffered damages as a result of the Data Breach.  Throughout the 

litigation, however, Checkers has continually disputed the sufficiency of Plaintiffs’ allegations.  

Although I feel strongly that Plaintiffs would be able to obtain a favorable ruling on all issues, this 

was not a certainty. 

The Risk, Expense, Complexity, and Likely Duration of Further Litigation 

30. Although Plaintiffs are confident in the merits of their claims, the risks involved in 

prosecuting a class action through trial cannot be disregarded.  I have practiced in this area far too 

long to disregard the high level of risk, expense, and complexity of class litigation, which is one 

reason that judicial policy so strongly favors resolving class actions through settlement.  This is 

not only a complex case, but it is in an especially risky field of litigation.  Data breach cases 

continue to be among the most risky and uncertain of all class action litigation.  

31. Also at issue is the financial stability of Defendant.  This factor could not be 

overlooked in weighing the risks involved in continued litigation.   

32. Through the Settlement, Plaintiffs and Class Members gain significant benefits 
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without having to face further risk.  Moreover, the cost of trial and any appeals would be significant 

and would delay the resolution of this litigation without the guarantee of any relief.   

The Amount Offered In Settlement 

33. The valuable benefits made available pursuant to the Settlement squarely address 

the issues raised in the Litigation and provide timely, significant, and pertinent relief to the 

Settlement Class Members, which compares favorably to what Class Members could recover were 

they to secure a favorable judgment at trial.  In the experience of Class Counsel, the monetary 

relief provided by this Settlement is an outstanding result, and is fair and reasonable in light of 

reported average out-of-pocket expenses due to a data breach. 

The Extent of Discovery Completed and The Stage of The Proceedings 

34. As explained above, while formal discovery had not yet commenced, the Parties 

exchanged briefs on their respective positions on the facts, claims, defenses, and assessments of 

the risk of litigation.  The Parties also submitted a draft settlement term sheet prepared by Plaintiffs, 

which was then used as the basis for negotiations.  More importantly, Defendant provided Plaintiffs 

with directed, informal discovery (660 pages) which included: (1) franchise agreements for several 

locations affected by the Data Breach, which are believed to be representative of the franchise 

agreements of the approximately 104 affected locations; (2) the number and identity of the affected 

restaurants; (3) information concerning what consumer contact information Checkers maintains; 

(4) preliminary information regarding the approximate number of payment card transactions 

during the Data Breach period; and (5) the Mandiant Report dated August 5, 2019 concerning the 

Data Breach.  Defendant was also forthcoming about its current financial status and corporate 

affairs. 
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The Experience and Views of Counsel 

35. At the outset of this litigation, Plaintiffs selected and retained as counsel for the 

Settlement Class: Tina Wolfson and Bradley K. King of Ahdoot & Wolfson, PC  

(“AW”), Jean Sutton Martin of Morgan & Morgan Complex Litigation Group, Abbas Kazerounian 

and Jason Ibey, Esq. of Kazerouni Law Group, APC (“KLG”).  These attorneys are now proposed 

by Plaintiffs to be appointed as Class Counsel. 

36. Proposed Class Counsel are qualified, experienced, and able to conduct the 

litigation.  I have worked with them in other litigation and had the opportunity to observe and 

benefit from their superior skill and abilities.  I also am aware of their exemplary reputations 

among the lawyers who practice in the area of class actions.  With respect to the adequacy of 

Proposed Class Counsel, they have invested considerable time and resources into the prosecution 

of this action.  Specific to this area of privacy litigation, Proposed Class Counsel have a wealth of 

experience in litigating complex, class action lawsuits, including data breach cases and PCD 

disclosure cases, as set forth in in the attached resumes.  Proposed Class Counsel have extensive 

experience leading and managing consumer class actions and complex litigation like this, 

extensive knowledge of all applicable case law, and sufficient resources which I committed to the 

class in this case.  Attached as Exhibits to this Declaration are resumes for AW, a KLG, and 

Morgan and Morgan, which detail each firm’s experience and accomplishments in data breach and 

privacy litigation specifically and consumer class action litigation generally. 

37. Further, Proposed Class Counsel have diligently investigated and prosecuted the 

claims in this matter, dedicated substantial resources to the investigation and litigation of those 

claims, and successfully negotiated the Settlement of this matter to the benefit of Plaintiffs and the 

Settlement Class.  
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38. Through the settlement process and before finally entering the Settlement, 

Proposed Class Counsel carefully weighed with Plaintiffs: (1) the benefits to Plaintiffs and the 

Class under the terms of the Settlement Agreement; (2) the range of the results in other settlements 

reached in similar litigation; (3) the attendant risks and uncertainty of litigation, especially in 

complex cases such as this Action where certification is by no means a given and would be 

challenged if litigated and appealed if the court certified the Class; (4) the difficulties and delays 

inherent in such litigation in the event that Defendant were to seek appellate review of the Court’s 

Final Judgment, in the event Plaintiffs and the Class are successful at trial; (5) Defendant’s 

vigorous defense of the litigation and continued denial of the claims contained in the Complaint 

(including certification); (6) the desirability of consummating this Settlement, to ensure that the 

Class received a fair and reasonable settlement, without punishing Defendant; and (8) providing 

Plaintiffs and Class Members prompt relief. 

39. Based on Proposed Class Counsel’s independent investigation of the relevant facts 

and applicable law, experience with other data breach cases, and the information provided by 

Defendant, Plaintiffs’ counsel has determined that the Settlement is fair, reasonable, adequate, and 

in the best interest of the Settlement Class. 

Whether the Settlement Is a Product of Collusion Among The Parties 

40. Plaintiffs undertook significant factual and legal investigation of the issues prior to 

filing the case and during the litigation.  The parties engaged in discovery about both the facts and 

law at issue.  Finally, as explained previously, mediator Steve R. Jaffe, Esq. presided over the 

Parties’ formal, arm’s-length, and adversarial mediation.  The Settlement clearly emerged from a 

formal, arm’s-length negotiation process between the Parties, is designed to, and provides a fair 

and easy process to redress the claims of those members of the class.  Further, the Settlement is 
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the product of significant time and effort spent by the Parties in negotiating its terms and a final 

written memorialization. 

41. Additionally, the proposed Settlement Class Representatives are members of the 

Settlement Class and possess no interests antagonistic to the Settlement Class.   They provided 

their PII to Defendants and allege that their PII was compromised as a result of the Data Breach, 

just as the PII of the Settlement Class was also allegedly compromised.  Indeed, their claims reflect 

identically the claims of the Settlement Class, and they and the Settlement Class desire the same 

outcome of this litigation.  Because of this, the proposed Settlement Class Representatives have 

vigorously prosecuted this case for the benefit of all Settlement Class Members.  Plaintiffs have 

been at the helm of the Litigation, reviewing pleadings, conferring with Counsel, and providing 

input in crafting and approving the Settlement. 

 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct.   

 

Executed on May 6, 2020, in Tampa, Florida. 

 

By: /s/ Jean Sutton Martin  

Jean Sutton Martin 
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Morgan & Morgan is a leading civil trial law firm representing consumers and commercial 

clients nationwide. With over 500 lawyers, and more than 2,000 non-lawyer employees, Morgan 

& Morgan is the largest plaintiffs’ firm in the state of Florida and one of the largest if not the 

largest in the nation.  Morgan & Morgan maintains over 50 offices in multiple states including 

Alabama, Arkansas, California, Florida, Georgia, Indiana, Illinois, Kentucky, Massachusetts, 

Michigan, Mississippi, New York, Pennsylvania, and Tennessee.  Among its lawyers are a former 

Cabinet member of President Clinton’s administration, a former United States Congressman, a 

former state attorney general and present and former members of state legislatures.   

Morgan & Morgan has a dedicated Complex Litigation Group staffed with lawyers, 

paralegals, and retired FBI agents serving as investigators committed to representing consumers 

in complex litigation, MDL proceedings and class action cases throughout the country. It has 

achieved many remarkable results in class litigation, including the settlement of In re Black 

Farmers Discrimination Litigation, no. 08-0511 (D.C. Oct. 27, 2017), where one of its partners 

served as co-lead. The case resulted in a settlement with the United States Government in the 

amount of $1.2 billion for African American farmers who had been systematically discriminated 

against on the basis of race, in violation of the Fifth Amendment to the United States Constitution, 

the Equal Credit Opportunity Act, Title VI of the Civil Rights Act, and the Administrative 

Procedure Act. Morgan & Morgan has assembled a talented team of lawyers: 

Mr. Yanchunis leads the class action section of the law firm. His  practice—which began 

after completing a two-year clerkship with United States District Judge Carl O. Bue, Jr., S. D. 

Tex.—has concentrated on complex litigation and spans over 35 years, including consumer class 

actions for more than two-thirds of that time.  As a result of his extensive experience in privacy 

and data-breach litigation, he regularly lectures at seminars regarding privacy litigation.   

Alongside his experience in the area of privacy, he also served as lead, co-lead, and class 

counsel in numerous national class actions, including multi-district litigation, involving a wide 

range of subjects affecting consumers, including antitrust, defective products, life insurance, 

annuities, and deceptive and unfair acts and practices. 
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  As a result of his experience in insurance and complex litigation, beginning in 2005, he 

was selected by Tom Gallagher, the Chief Financial Officer for the state of Florida and a member 

of the Florida Cabinet, to serve as lead counsel for the Florida Department of Financial Services 

and the Florida Department of Insurance Regulation (the insurance regulators of Florida) in their 

investigations of the insurance industry on issues concerning possible antitrust activity and other 

possible unlawful activities regarding the payment of undisclosed compensation to insurance 

brokers.  He served as lead regulator counsel and worked with a core group of state Attorneys 

General from the National Association of Attorneys General, which were selected to conduct the 

investigations.  The insurance regulator for Florida was the only insurance regulator in the group.  

The litigation that was filed and the related investigations netted millions of dollars in restitution 

for Florida consumers and resulted in significant changes in the way commercial insurance is sold 

in Florida and across the country. 

  During his career, he has tried numerous cases in state and federal courts, including one 

of the largest and longest insurance coverage cases in U.S. history, which was filed in 1991 by the 

Celotex Corporation and its subsidiary, Carey Canada, Inc.  During the seventeen years the case 

pended, he served as lead counsel for several insurance companies, regarding coverage for 

asbestos and environmental claims.  The case was tried in three phases over several years 

beginning in 1992.   He was also lead counsel for these parties in the subsequent appeals that 

followed a judgment in favor of his clients. 

As result of his experience in the area of class litigation and ethics, he has served as an 

expert for The Florida Bar on ethical issues arising in class action litigation. 

While at the University of Florida Mr. Yanchunis was a member of Florida Blue Key and 

Omicron Delta Kappa.  He received his Juris Doctor degree from the South Texas College of Law 

in 1980, where he graduated magna cum laude.  During law school, Mr. Yanchunis was a member 

of the Order of the Lytae, Associate Editor-in-Chief and Technical Editor of the South Texas Law 

Journal. 

Jean Sutton Martin. For more than 20 years, Ms. Martin has concentrated her practice 

on complex litigation, including consumer protection and defective products class action. She 

has served in leadership positions in many consumer class actions and consolidated proceedings 

in federal courts around the country, including inter alia: In re Brinker Data Incident Litigation, 

No. 18-cv-686 (M.D. Fla.) (interim co-lead counsel); Gordon, et al. v. Chipotle Mexican Grill, 

Inc., No. 17-cv-01415 (D. Colo.) (data breach) (co-lead counsel)(preliminary approval granted); 

In re: Smith & Nephew Birmingham Hip Resurfacing (BHR) Hip Implant Products Liability 

Litigation, No. 17-md-2775 (D. Md.) (defective hip implant) (member of Plaintiffs’ Steering 
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Committee and bellwether trial team) Linnins v. HAECO Americas, Inc., et al., No. 16-cv-486 

(M.D.N.C.) (employee data disclosure) (co-lead counsel); Torres v. Wendy’s International, LLC, 

No. 6:16- cv-210 (M.D. Fla.) (data breach) (class counsel); Fuentes, et al. v. UniRush, LLC, et 

al., No. 1:15- cv-08372 (S.D.N.Y.) (disruption in servicing of financial accounts) (co-lead 

counsel); Lewis, et al., v. Green Dot Corp., et al., No. 2:16-cv-03557 (C.D. Cal.) (disruption in 

servicing of financial accounts) (class counsel); Brady, et al. v. Due North Holdings, LLC, et al., 

No. 1:17-cv-01313 (S.D. Ind.) (employee data disclosure) (class counsel); Foreman v. Solera 

Holdings, Inc., No. 6:17-cv-02002 (M.D. Fla.) (employee data disclosure) (class counsel); In Re: 

Outer Banks Power Outage Litigation, No. 4:17-cv-141 (E.D.N.C.) (extended island power 

outage due to defective construction practices) (class counsel); and, McCoy v. North State 

Aviation, LLC, et al., No. 17- cv-346 (M.D.N.C.) (WARN Act violations) (class counsel). 

Ms. Martin received her Juris Doctor degree from Wake Forest University School of Law, 

where she served as Editor-in-Chief of the Wake Forest Law Review. She obtained eDiscovery 

certification from the eDiscovery Training Academy at Georgetown Law Center in 2017. Ms. 

Martin graduated from Wake Forest University with a Bachelor of Science in Mathematical 

Economics in 1989. She earned a Master of International Business from the University of South 

Carolina in 1991. She interned with the sales finance team of Digital Equipment Company in 

Munich, Germany and was tasked with compiling the sales figures for European operations as 

well as determining sales forecasts and pricing models for sales to universities and other 

educational institutions for the company’s expansion into the Eastern European market after the 

fall of the Berlin wall. Before heading back to law school, Ms. Martin worked as a marketing 

manager for an international candy manufacturer where her responsibilities included product 

development, brand licensing, market research, and sales analysis. 

Ms. Martin has been honored with the prestigious “AV” rating by Martindale-Hubbell. In 

2015, she was inducted as a Fellow of the Litigation Counsel of America, a prestigious trial 

lawyer honorary society comprised of less than one-half of one percent of American lawyers. 

Fellows are selected based upon excellence and accomplishment in litigation, both at the trial and 

appellate levels, and superior ethical reputation. For upholding the highest principles of the legal 

profession and for outstanding dedication to the welfare of others, Ms. Martin has also been 

selected as a Fellow of the American Bar Foundation, an honorary legal organization whose 

membership is limited to one third of one percent of lawyers in each state. 

In 2016, Ms. Martin was selected by her peers as the foremost Litigation attorney in the 

State of North Carolina for Business North Carolina Magazine’s Legal Elite, gaining 

membership in the Legal Elite Hall of Fame. Since 2012, she has been selected to the Super 

Lawyers list for North Carolina in the areas of mass torts and class actions, with selection to the 

Top 50 Women North Carolina list since 2014. Additionally, Ms. Martin has been named by 
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National Trial Lawyers to the Top 100 Trial Lawyers, Top 50 Class Action Lawyers, and Top 50 

Mass Torts Lawyers for North Carolina.  

Ms. Martin is a member of the North Carolina bar, having been admitted in 1998. She is 

also admitted to practice before the United States Supreme Court, the United States Court of 

Federal Claims, the United States Court of Appeals for the Fourth Circuit, the Western, Middle, 

and Eastern Districts of North Carolina, and the United States District Court of Colorado. 

Patrick Barthle.  Mr. Barthle was born and raised in Dade City, Florida. He attended the 

University of Florida where he was admitted to the Honors Program and graduated, cum laude, 

with a double major in History and Criminology in 2009. While at UF, Patrick was inducted into 

the Phi Beta Kappa Honor Society and served as President of the Catholic Student Center. Patrick 

attended Washington and Lee University School of Law, graduating summa cum laude in 2012; 

where he was a Lead Articles Editor for the Wash. & Lee Law Review, a member of the Order of 

the Coif and the Phi Delta Phi Legal Honor Society, and President of the W&L Law Families 

organization. 

Before joining Morgan & Morgan in 2015, Patrick worked at one of the country’s largest 

law firms, Greenberg Traurig, LLP, and then served as a judicial law clerk for two years to the 

Honorable Mary S. Scriven, United States District Judge, Middle District of Florida.  Patrick has 

extensive privacy and consumer fraud class action experiencing, having actively participated in 

the following litigations:  In re: U.S. Office of Personnel Management Data Security Breach 

Litigation, 1:15-mc-01394-ABJ (D.C.); Torres v. Wendy’s International, LLC, No. 6:16-cv-210 

(M.D. Fla.); Morrow v. Quest Diagnostics, Inc., No. 2:17-cv-0948 (Dist. NJ); In Re: Equifax, Inc. 

Customer Data Security Breach Litigation, 1:17-md-2800-TWT (N.D. Ga.); In re The Home 

Depot, Inc. Customer Data Security Data Breach Litigation, No. 1:14-md-02583-TWT (N.D. 

Ga.); In re Yahoo! Inc. Customer Data Sec. Breach Litig., 16-md-02752-LHK (N.D. Cal.); and 

Finerman v. Marriott Ownership Resorts, Inc., Case No.: 3:14-cv-1154-J-32MCR (M.D. Fla.).  

Patrick was selected as a Florida Super Lawyer Rising Star in 2019 in the field of Class 

Actions.  He is also active in speaking on privacy and class action topics, having spoken in June 

2018, at the NetDiligence Cyber Risk Summit on the topic of Unauthorized Use of Personal Data; 

in November 2018 at the American Association for Justice’s Advanced 30(b)(6) Seminar, on the 

topic of 30(b)(6) Depositions in in Data Breach Cases; and in January 2019 at HarrisMartin’s 

Marriott Data Breach Litigation Conference on that topics of damage models and settlements in 

data breach cases; and Rule 23(c)(4) classes at the Mass Torts Made Perfect conference.  
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Mr. Barthle was admitted to the Florida Bar in 2012 and is also admitted to practice in the 

Middle District of Florida, the Southern District of Florida, and the District of Colorado.  

Ryan J. McGee. Mr. McGee was born and raised in Tampa, Florida. He studied business 

economics and history at the University of Florida, where he was a teaching assistant for 

technology classes in the business school, and received his law degree from Stetson University 

College of Law, where he was an editor on the Stetson Law Review, a research assistant for antitrust 

and consumer protection laws, and a teaching assistant for Stetson’s trial advocacy program. 

Ryan began his legal career as a state-appointed prosecutor, where he tried over 50 jury 

trials to verdict, mostly felonies, as well as a special prosecutor appointed to investigate police 

officers’ deadly use-of-force and corruption within various law enforcement agencies. Ryan also 

served as a law clerk for two years for the Honorable Elizabeth A. Kovachevich, the former Chief 

United States District Judge, Middle District of Florida. Before joining Morgan & Morgan, Ryan’s 

practice involved complex business disputes, antitrust, trade secret, data security, and class action 

investigations and defense-side litigation in state and federal courts across the country. 

 Since shifting his focus entirely to consumer class action representation, Ryan has been 

selected as a Florida Super Lawyer Rising Star in 2018 and 2019 in the field of Class Actions, and 

has extensive privacy and consumer fraud class action experiencing, having actively participated 

in the following litigations: In re Yahoo! Inc. Customer Data Sec. Breach Litig., No. 16-md-02752-

LHK (N.D. Cal.); In re Equifax, Inc. Customer Data Sec. Breach Litigation, No. 1:17-md-02800 

(N.D. Ga.); Morrow v. Quest, No. 2:17-cv-0948(CCC)(JBC) (D.N.J.); In re Google Plus Profile 

Litigation, No. 5:18-cv-06164 EJD (N.D. Cal.); Kuss v. American HomePatient, Inc., et al., No. 

8:18-cv-02348 (M.D. Fla.); Richardson, et al. v. Progressive Am. Ins. Co., et al., No. 2:18-cv-

00715 (M.D. Fla.);  Hymes, et al. v. Earl Enterprises Holdings, Inc., No. 6:19-cv-00644 (M.D. 

Fla.); Orange v. Ring, LLC, et al., No. 2:19-cv-10899 (C.D. Cal.). 

 Ryan was admitted to the Florida Bar in 2009 and is also admitted to practice in the 

Northern, Middle, and Southern Districts of Florida. 

Marcio Valladares.  Mr. Valladares was born in Managua, Nicaragua and immigrated to 

the United States during Nicaragua’s civil war. In 1990, Marcio obtained a Bachelor of Science 

degree in psychology from the University of Florida. In 1993, he obtained his Juris Doctor 

degree, magna cum laude, from Florida State University. He is pursuing a Masters in Law 

(LL.M.) degree from Columbia University, focusing on federal and comparative law. 
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Before joining Morgan & Morgan, Marcio worked in both the public and private sectors. 

He served as a judicial law clerk to the Honorable Steven D. Merryday, United States District 

Judge, Middle District of Florida, and then served as a judicial law clerk to the Honorable Susan 

H. Black, United States Circuit Court Judge, Court of Appeals for the Eleventh Circuit. Marcio 

served as an Assistant United States Attorney for the Middle District of Florida. In the private 

sector, Marcio practiced commercial litigation and insurance defense at Holland & Knight LLP. 

Marcio also worked as in-house counsel for the Mayo Clinic. Marcio is fluent in English and 

Spanish.  

Kenya Reddy. Ms. Reddy represents consumers in class action litigation. She graduated 

from Duke University in 1997 with a degree in political science. In 2000, she received her law 

degree from the University of Virginia School of Law.  Prior to joining Morgan & Morgan, Ms. 

Reddy was a shareholder at Carlton Fields, P.A., where her primary areas of practice were antitrust, 

complex civil litigation, class action defense, and business litigation. She also has experience in 

including labor and employment, products litigation, ERISA and employee benefits law, 

insurance, healthcare, and securities litigation. 

 

Ms. Reddy has served as a law clerk for the Honorable Charles R. Wilson, United States 

Circuit Court Judge, Court of Appeals for the Eleventh Circuit, the Honorable Anne C. Conway, 

former Chief Judge of the United States District Court for the Middle District of Florida, the 

Honorable Mary S. Scriven, United States District Judge, Middle District of Florida, and the 

Honorable Karla R. Spaulding, United States Magistrate Judge, Middle District of Florida. 

 

Ms. Reddy was a guest speaker in January 2019 at HarrisMartin’s Marriott Data Breach 

Litigation Conference on the topic of standing in data breach cases.  In October 2019, she presented 

on the topic of third-party litigation funding at the Mass Torts Made Perfect Conference. 

 

Ms. Reddy is admitted to practice in the Northern, Middle, and Southern Districts of 

Florida. 

 

Francesca Kester. Ms. Kester was born and raised in Scranton, Pennsylvania. She 

attended Marywood University, where she graduated with a major in English Literature, and The 

Pennsylvania State University’s Dickinson School of Law, where she received her Juris Doctor 

degree in 2017. While at Dickinson, Ms. Kester competed in the American Bar Association’s 

National Appellate Advocacy Competition, where she was awarded the highest honor for her 

legal brief writing, and the Texas Young Lawyer’s National Trial Competition, where she 

finished as a regional finalist. Ms. Kester also served as Executive Chair of the Dickinson Law 

Moot Court Board, Founder of the Dickinson Law partnership with Big Brothers Big Sisters, and 

Student Director of the Bethesda Mission Men’s Shelter legal clinic.  At graduation, she was 

honored with the D. Arthur Magaziner Human Services Award for outstanding academic 
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achievement and service to others, the Joseph T. McDonald Memorial Scholarship for excellence 

in trial advocacy, and the peer-selected Lee Popp Award for her devotion to the legal field.  

Ms. Kester interned as a judicial clerk to United States Magistrate Judge Martin C. 

Carlson while in law school. After graduation, she served for two years as a law clerk to the 

Honorable James M. Munley in the United States District Court for the Middle District of 

Pennsylvania.  Ms. Kester is a member of the Lackawanna County Bar Association, the 

Pennsylvania Bar Association, the American Association for Justice, and Order of the Barristers. 

In 2018 and 2019, she served as the attorney advisor for her alma mater’s high school mock trial 

team, coaching them to a first place finish in the state and ninth in the nation. 

Ms. Kester is admitted to practice law in both Pennsylvania and Florida.  

Angela Mirabole.  Ms. Mirabole is a staff attorney with the Morgan and Morgan Complex 

Litigation Group meaning she handles discrete projects at the firm but is not a full- time associate 

of the firm or eligible for partnership. She primarily handles discovery tasks and document review 

assignments for the class actions and mass torts sections.  Ms. Mirabole attended the University of 

Florida, graduating in 1999 with a degree in Sociology, awarded with Honors. Ms. Mirabole also 

attended law school at the University of Florida, and received her law degree with Honors in 2003. 

While in law school, Ms. Mirabole obtained a Certificate in Intellectual Property and published an 

article in the UCLA Entertainment Law Review. 

David Reign. Mr. Reign is the former Assistant Special Agent in Charge of the Tampa FBI 

Field office, with nearly 25 years of investigative experience. He has investigated and managed 

some of the FBI’s most complex white-collar crime cases, with an emphasis on health care fraud, 

public corruption, and financial crimes. As Deputy Chief of the Enron Task Force, he led a team 

of investigators and analysts in the successful investigation and prosecution of several executives 

of the Enron Corporation. He received the Attorney General’s Award for Exceptional Service for 

his work on the Enron matter. 

 Lee Walters. Mr. Walters is a former FBI Supervisory Special Agent with more than 24 

years of experience conducting investigations for the FBI, including several years in the top-secret 

TacOps-Electronic Access Group. He worked on a variety of white-collar crime matters including 

healthcare and bank fraud, public corruption, and violations of the Foreign Corrupt Practices Act. 

He was also one of the first agents assigned to the Whitewater investigation of Bill & Hillary 

Clinton. Mr. Walters spent 23 years as a Firearms Instructor and Defensive Tactics Instructor and 

14 years in the Special Weapons & Tactics (SWAT) program as an Observer/Sniper. He was 

deployed as a SWAT member to the Branch Davidian siege in Waco, Texas, during the Los 
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Angeles riots after the Rodney King verdict, and participated in numerous other high-risk 

operations. 
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Ahdoot & Wolfson, PC (“AW”) is a nationally recognized law firm founded in 1998 that 

specializes in complex and class action litigation, with a focus on consumer fraud, anti-
competitive business practices, privacy rights, employee rights, defective products, civil rights, 
and taxpayer rights and unfair practices by municipalities. The attorneys at AW are experienced 
litigators who have vindicated the rights of millions of class members in protracted, complex 
litigation, to successful results. AW has been appointed to the leadership teams in numerous 
class actions in both state and federal courts. 

Tina Wolfson graduated Harvard Law School cum laude in 1994. Ms. Wolfson began her 
civil litigation career at the Los Angeles office of Morrison & Foerster, LLP, where she defended 
major corporations in complex actions and represented indigent individuals in immigration and 
deportation trials as part of the firm’s pro bono practice. She then gained further invaluable 
litigation and trial experience at a boutique firm, focusing on representing plaintiffs on a 
contingency basis in civil rights and employee rights cases. Since co-founding AW in 1998, Ms. 
Wolfson has led numerous class actions to successful results. Ms. Wolfson is a member of the 
California, New York, and District of Columbia Bars. ds 

Recognized for her deep class action experience, Ms. Wolfson frequently lectures on 
numerous class action topics across the country. Her notable speaking engagements include:  

• Class Action Mastery Forum at the University Of San Diego School of Law (Data 
Breach/Privacy Class Action Panel) January 16, 2019. 

• Association of Business Trial Lawyers: “Navigating Class Action Settlement 
Negotiations and Court Approval: A Discussion with the Experts,” Los Angeles May 
2017, featuring Hon. Philip S. Gutierrez and Hon. Jay C. Gandhi. 

• CalBar Privacy Panel: “Privacy Law Symposium: Insider Views on Emerging Trends 
in Privacy Law Litigation and Enforcement Actions in California,” Los Angeles Mar. 
2017 (Moderator), featuring Hon. Kim Dunning. 

• HarrisMartin: Equifax Data Breach Litigation Conference, November 2017, Atlanta 
(Co-Chair). 

• American Conference Institute: “2nd Cross-Industry and Interdisciplinary Summit 
on Defending and Managing Complex Class Actions,” April 2016, New York: Class 
Action Mock Settlement Exercise featuring the Hon. Anthony J. Mohr. 
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• Federal Bar Association: N.D. Cal. Chapter “2016 Class Action Symposium,” San 
Francisco Dec. 2016 (Co-Chair), featuring Hon. Joseph F. Anderson, Jr. and Hon. 
Susan Y. Illston. 

• Federal Bar Association: “The Future of Class Actions: Cutting Edge Topics in 
Class Action Litigation,” San Francisco Nov. 2015 (Co-Chair &Faculty), featuring 
Hon. Jon S. Tigar and Hon. Laurel Beeler. 

• American Association for Justice: AAJ 2015 Annual Convention – “The Mechanics 
of Class Action Certification,” July 2015, Montreal, Canada. 

• HarrisMartin: Data Breach Litigation Conference: The Coming of Age – “The First 
Hurdles: Standing and Other Motion to Dismiss Arguments,” March 2015, San 
Diego. 

• Bridgeport: 2015 Annual Consumer Class Action Conference, February 2015, 
Miami (Co-Chair). 

• Venable, LLP: Invited by former opposing counsel to present mock oral argument on 
a motion to certify the class in a food labeling case, Hon. Marilyn Hall Patel (Ret.) 
presiding, October 2014, San Francisco. 

• Bridgeport: 15th Annual Class Action Litigation Conference – “Food Labeling and 
Nutritional Claim Specific Class Actions,” September 2014, San Francisco (Co-Chair 
and Panelist). 

• Bridgeport: 2014 Consumer Class Action Conference – “Hot Topics in Food Class 
Action Litigation,” June 2014, Chicago. 

• Perrin Conferences: Challenges Facing the Food and Beverage Industries in Complex 
Consumer Litigations, invited to discuss cutting edge developments in settlement 
negotiations, notice, and other topics, April 2014, Chicago. 

• Bridgeport: Class Action Litigation & Management Conference – “Getting Your 
Settlement Approved,” April 2014, Los Angeles. 

• HarrisMartin: Target Data Security Breach Litigation Conference – “Neiman Marcus 
and Michael’s Data Breach Cases and the Future of Data Breach Cases,” March 2014, 
San Diego.  

• Bridgeport: Advertising, Marketing & Media Law: Litigation and Best Management 
Practices – “Class Waivers and Arbitration Provisions Post-Concepcion / Oxford 
Health Care,” March 2014, Los Angeles. 
 

Ms. Wolfson currently serves as a Ninth Circuit Lawyer Representative for the Central 
District of California, as Vice President of the Federal Litigation Section of the Federal Bar 
Association, as a member of the American Business Trial Lawyer Association, as a participant at 
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the Duke Law School Conferences and the Institute for the Advancement of the American Legal 
System, and on the Board of Public Justice. 

 
Robert Ahdoot graduated from Pepperdine Law School cum laude in 1994, where he 

served as Literary Editor of the Pepperdine Law Review. Mr. Ahdoot clerked for the Honorable 
Paul Flynn at the California Court of Appeals, and then began his career as a civil litigator at 
the Los Angeles office of Mendes & Mount, LLP, where he defended large corporations and 
syndicates such as Lloyds of London in complex environmental and construction-related 
litigation as well as a variety of other matters. Since co-founding AW in 1998, Mr. Ahdoot had 
led numerous class actions to successful results. Recognized for his deep class action experience, 
Mr. Ahdoot frequently lectures on numerous class action topics across the country. His notable 
speaking engagements include: 

• MassTorts Made Perfect:  Speaker Conference, April 2019, Las Vegas: “Legal Fees: 
How Companies and Governments Charge The Public, and How You Can Fight 
Back.” 

• HarrisMartin: Lumber Liquidators Flooring Litigation Conference, May 2015, 
Minneapolis: “Best Legal Claims and Defenses.” 

• Bridgeport: 15th Annual Class Action Litigation Conference, September 2014, San 
Francisco: “The Scourge of the System: Serial Objectors.” 

• Strafford Webinars: Crafting Class Settlement Notice Programs: Due Process, Reach, 
Claims Rates and More, February 2014: “Minimizing Court Scrutiny and 
Overcoming Objector Challenges.” 

• Pincus: Wage & Hour and Consumer Class Actions for Newer Attorneys: The Do’s 
and Don’ts, January 2014, Los Angeles: “Current Uses for the 17200, the CLRA an 
PAGA.” 

• Bridgeport: 2013 Class Action Litigation & Management Conference, August 2013, 
San Francisco: “Settlement Mechanics and Strategy.”   

Theodore W. Maya graduated from UCLA Law School in 2002 after serving as Editor-
in-Chief of the UCLA Law Review. From July 2003 to August 2004, Mr. Maya served as Law 
Clerk to the Honorable Gary Allen Feess in the United States District Court for the Central 
District of California. Mr. Maya was also a litigation associate in the Los Angeles offices of Kaye 
Scholer LLP for approximately eight years where he worked on a large variety of complex 
commercial litigation from inception through trial. Mr. Maya was named “Advocate of the Year” 
for 2007 by the Consumer Law Project of Public Counsel for successful pro bono representation 
of a victim of a large-scale equity fraud ring. 
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Bradley K. King is a member of the Bars of the States of California, New Jersey, and 
New York, as well as the District of Columbia. He graduated from Pepperdine University School 
of Law in 2010, where he served as Associate Editor of the Pepperdine Law Review. He worked 
as a law clerk for the California Office of the Attorney General, Correctional Law Section in 
Los Angeles and was a certified law clerk for the Ventura County District Attorney’s Office. Mr. 
King began his legal career at a boutique civil rights law firm, gaining litigation experience in a 
wide variety of practice areas, including employment law, police misconduct, municipal 
contracts, criminal defense, and premises liability cases. At AW, Mr. King has been litigating 
consumer class actions for over eight years. 

Privacy Class Actions 

As co-lead counsel in the Experian Data Breach Litigation, No. 8:15-cv-01592-AG-DFM 
(C.D. Cal.) (Hon. Andrew J. Guilford), which affected nearly 15 million class members, AW 
achieved a settlement conservatively valued at over $150 million. Each class member was entitled 
to two years of additional premium credit monitoring and ID theft insurance (to begin whenever 
their current credit monitoring product, if any, expires) plus monetary relief (in the form of 
either documented losses or a default payment for non-documented claims). Experian is also 
providing robust injunctive relief. Judge Guilford praised counsel’s efforts and efficiency in 
achieving the settlement, commenting, “You folks have truly done a great job, both sides. I 
commend you.” 

In the Premera Blue Cross Customer Data Sec. Breach Litigation, No. 3:15-cv-2633-SI (D. Or.) 
(Hon. Michael H. Simon), a case arising from a data breach disclosing the sensitive personal and 
medical information of 11 million Premera Blue Cross members, AW was instrumental in 
litigating the case and achieving a class settlement valued at $74 million. 

In The Home Depot, Inc., Customer Data Sec. Breach Litigation, No. 1:14-md-02583-TWT 
(N.D. Ga.) (Hon. Thomas W. Thrash Jr.), AW served on the consumer PSC and was 
instrumental in achieving a $29 million settlement fund and robust injunctive relief to the 
consumer class.   

As co-lead counsel in Gordon v. Chipotle Mexican Grill, Inc., No. 1:17-cv-01415-CMA-MLC 
(D. Colo.) (Hon. Christine M. Arguello), AW secured a settlement for the nationwide class that 
provides for up to $250 in claimed damages or $10,000 in extraordinary damages. AW is 
currently prosecuting additional payment card data breaches. See, e g., In re: Brinker Data Incident 
Litig., No. 3:18-cv-686-TJC-MCR (M.D. Fla.) (Hon. Timothy J. Corrigan). 

 In Adlouni v. UCLA Health Sys. Auxiliary, No. BC589243 (Cal. Super. Ct. Los Angeles 
Cty. (“LASC”)) (Hon. Daniel J. Buckley), AW, as a member of the PSC for patients impacted by 
university medical data breach, achieved a settlement providing two years of credit monitoring, 
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a $5,2750,000 fund, and robust injunctive relief.   

As lead counsel in Remijas v. Neiman Marcus Group, LLC, No. 14-cv-1735 (N.D. Ill.) (Hon. 
Sharon Johnson Coleman), AW successfully appealed the trial court’s order granting a motion 
to dismiss based on lack of Article III standing. The Seventh Circuit’s groundbreaking opinion, 
now cited in every standing brief, was the first appellate decision to consider the issue of Article 
III standing in data breach cases in light of the Supreme Court’s decision in Clapper v. Amnesty 
International USA, 568 U.S. 398 (2013) and concluded that data breach victims have standing to 
pursue claims based on the increased risk of identity theft and fraud, even before that theft or 
fraud materializes in out-of-pocket damages. Remijas v. Neiman Marcus Group, LLC, 794 F.3d 688 
(7th Cir. 2015) (reversed and remanded).  

Similarly, in the U.S. Office of Personnel Management Data Security Breach Litigation, No. 
1:15-mc-1394-ABJ (D.D.C.) (Hon. Amy Berman Jackson), AW briefed and argued, in part, the 
granted motions to dismiss based on standing, and briefed in part the successful appeal to the 
D.C. Circuit.  

AW also is serving by court appointment on the Plaintiffs’ Steering Committee for the 
LabCorp track in the AMCA Medical Collection Agency, Inc., Customer Data Security Breach 
Litigation, No. 2:19-md-2924-MCA-MAH (D.N.J.) (Hon. Madeline Cox Arleo), an MDL class 
action arising from a medical data breach affecting over 20 million patients. 

AW serves as co-lead interim class counsel in the Google Location History Litigation, No. 
5:18-cv-5062-EJD (N.D. Cal.) (Hon. Edward J. Davila), a consumer class action arising from 
Google’s allegedly unlawful collection and use of mobile device location information on all 
Android and iPhone devices. 

AW is also serving as plaintiffs’ counsel in consumer privacy rights cases involving the 
right to control the collection and use of biometric information, successfully opposing motions 
to dismiss based on lack of standing. See, e.g., Rivera v. Google LLC, No. 19-1182 (7th Cir.) (order 
granting summary judgment currently on appeal to the Seventh Circuit); Azzano v. Google LLC, 
No. 2019-CH-11153 (Ill. Cir. Ct.) (Hon. Anna M. Loftus); Molander v. Google LLC, No. 5:20-cv-
00918-SVK (N.D. Cal.) (Hon. Susan van Keulen); Miracle-Pond v. Shutterfly, Inc., No. 1:19-cv-4722 
(N.D. Ill.) (Hon. Mary M. Rowland); Acaley v. Vimeo, Inc., No. 1:19-cv-7164 (N.D. Ill.) (Hon. 
Matthew F. Kennelly). 

 In addition, AW has served and are serving as plaintiffs’ counsel in class actions enforcing 
consumer rights under the Telephone Consumer Protection Act of 1991 (“TCPA”), such as 
Chimeno-Buzzi v. Hollister Co., No. 1:14-cv-23120-MGC (S.D. Fla.) (Hon. Marcia G. Cooke) (class 
counsel in $10 million nationwide settlement) and Melito v. American Eagle Outfitters, Inc., No. 
1:14-cv-02440-VEC (S.D.N.Y.) (Hon. Valerie E. Caproni) ($14.5 million nationwide settlement). 
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Other Notable Class Actions 

 In Eck v. City of Los Angeles, No. BC577028 (LASC) (Hon. Ann I. Jones), AW achieved a 
$295 million settlement in a case alleging that an 8% surcharge on Los Angeles electricity rates 
was an illegal tax. Final approval of the settlement was affirmed on appeal in October 2019. 

 In Kirby v. McAfee, Inc., No. 5:14-cv-02475-EJD (N.D. Cal.) (Hon. Edward J. Davila), a 
case arising from McAfee’s auto renewal and discount practices, AW and co-counsel achieved a 
settlement that made $80 million available to the class and required McAfee to notify customers 
regarding auto-renewals at an undiscounted subscription price and change its policy regarding 
the past pricing it lists as a reference to any current discount. 

 In Lavinsky v. City of Los Angeles, No. BC542245 (LASC) (Hon. Ann I. Jones), a class 
action alleging the city unlawfully overcharged residents for utility taxes, AW certified the 
plaintiff class in litigation and then achieved a $51 million class settlement. 

As co-lead counsel in Berman v. Gen. Motors, LLC, No. 2:18-cv-14371-RLR (S.D. Fla.) 
(Hon. Robin L. Rosenberg) (vehicle oil consumption defect class action), AW achieved a $40 
million settlement.   

In Lumber Liquidators Chinese-Manufactured Flooring Durability Marketing & Sales Practices 
Litigation, No. 1:16-md-02743-AJT-TRJ (E.D. Va.) (Hon. Anthony J. Trenga), a case arising from 
alleged misrepresentations of laminate flooring durability, which was coordinated with MDL 
proceedings regarding formaldehyde emissions, AW has served as class counsel and was 
instrumental in achieving a $36 million settlement. 

 In McKnight v. Uber Technologies, Inc., No. 4:14-cv-05615-JST (N.D. Cal.) (Hon. Jon S. 
Tigar), AW achieved a $32.5 million settlement for the passenger plaintiff class alleging that 
Uber falsely advertised and illegally charged a “safe rides fee.”   

 In Pantelyat v. Bank of America, N.A., No. 1:16-cv-08964-AJN (S.D.N.Y.) (Hon. Alison J. 
Nathan), a class action arising from allegedly improper overdraft fees, AW served as sole class 
counsel for plaintiffs and achieved a $22 million class settlement, representing approximately 
80% of total revenues gleaned by the bank’s alleged conduct.   

As co-lead class counsel in Carter v. General Nutrition Centers, Inc., No. 2:16-cv-00633-
MRH (W.D. Pa.) (Hon. Mark R. Hornak), a “false discount” class action involving products for 
sale on the GNC website, AW achieved a $6 million class settlement.  In finally approving the 
settlement, Judge Hornak noted the “simply superlative” materials prepared by counsel and 
commended the “effectiveness and efficiency” with which counsel brought the case to 
conclusion. 
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In the Apple Inc. Device Performance Litigation, No. 5:18-md-2827-EJD (N.D. Cal.) (Hon. 
Edward J. Davila), AW is serving on the Plaintiffs’ Executive Committee in a class action arising 
from Apple’s alleged practice of deploying software updates to iPhones that deliberately 
degraded the devices’ performance and battery life. This consolidated class action includes 
claims from named plaintiffs residing in all fifty states, as well as plaintiffs from U.S. Territories 
and numerous other countries. A settlement has been reached for a minimum of $310 million 
($500 million maximum), pending preliminary approval. 

AW also is serving on the Plaintiffs’ Steering Committee in the ZF-TRW Airbag Control 
Units Products Liability Litigation, No. 2:19-ml-2905-JAK-FFM (C.D. Cal.) (Hon. John A. 
Kronstadt), an MDL class action against vehicle manufacturers arising from defective airbags. In 
addition, AW is serving on the Plaintiffs’ Executive Committee in the Allergan Biocell Textured 
Breast Implant Products Liability Litigation, No. 2:19-md-2921-BRM-JAD (D.N.J.) (Hon. Brian R. 
Martinotti), a “hybrid” class action/personal injury MDL arising from claims that breast 
implants are linked to cancer. 

 AW’s work on civil rights class actions include achieving class certification in Novoa v. 
The Geo Group, Inc., No. 5:17-cv-2514-JGB-SHK (C.D. Cal.) (Hon. Jesus G. Bernal) (challenging 
private prison’s alleged practices of forced labor against immigration detainees) and in the 
recently-settled Williams v. City of New York, No. 1:17-cv-2303-RJD-SM (E.D.N.Y.) (Hon. 
Raymond J. Dearie) (challenging allegedly unconstitutional prison conditions at Rikers Island 
and other facilities in New York State). 
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JASON IBEY 
Kazerouni Law Group, APC 

 
EDUCATION: Whittier Law School, Costa Mesa, CA  Juris Doctor – 2012 
                      California State University, Fullerton  B.A., Bachelor of Arts – 2009 
      
PROFILE:  Mr. Ibey recently became a partner at Kazerouni Law Group, APC (KLG). KLG is 

a consumer rights and personal injury firm with offices in Arizona, California, 
Nevada, Texas and Utah. Mr. Ibey is a member of the Association of Consumer 
Advocates, and Consumer Attorneys of California.  

 
BAR  
ADMISSIONS:  State: California, Utah, Massachusetts    
 

Federal: Southern District of California, Central District of California, Eastern 
District of California, Northern District of California, District of Utah, District of 
Massachusetts, Ninth Circuit Court of Appeals 

 
EXPERIENCE: Mr. Ibey has 7+ years’ experience in representing plaintiffs in consumer litigation, 

having litigated hundreds of consumer rights cases. Some of his more notable cases 
in the consumer and privacy class action space include: Holt et al. v. Foostate, Inc., 
1:17-cv-00637-LM (D. NH) (Class counsel in finally approved false advertising 
action, with a common fund $2,100,000, on Jan. 16, 2020); Barrow v. JPMorgan 
Chase Bank, N.A., 1:16-cv-03577-AT (N.D. Ga.) (Class counsel in TCPA class 
action settlement with $2,250,000 common fund, finally approved on November 6, 
2018); Ronquillo v. TransUnion Rental Screening Solutions, Inc. et al., 3:17-cv-
00129-JM-BLM (S.D. Cal. May 9, 2020) (Class counsel in finally approved class 
settlement concerning claims under Cal. Pen. Code § 632.7, with a $425,000 
common fund); Couser v. Dish One Satellite, LLC, 5:15-cv-02218-CBM-DTB 
(C.D. Cal. Nov. 21, 2017) (Class counsel in finally approved TCPA class settlement 
with a common fund of $935,000); Fox v. Spectrum Club of Santa Barbara, 
16CV00050 (Sup. Ct. Santa Barbara) (Class counsel in finally approved TCPA 
class settlement on Mar. 24, 2017); Macias v. Water & Power Community Credit 
Union, BC515936 (Sup. Ct. Los Angeles) (counsel in finally approved class 
settlement in 2016 under the Rosenthal Fair Debt Collection Practices Act). 
 
Presented oral argument before the Ninth Circuit Court of Appeals in Self-Forbes 
v. Advanced Call Center Technologies, LLC, No. 17-15804 (oral argument held on 
August 16, 2018; obtained reversal of defendant’s motion for summary judgment); 
Carter v. Rent-A-Center, Inc., No. 16-15835 (oral argument held on October 20, 
2017) 

 
HONORS & 
AWARDS: Voted Rising Star in Super Lawyers Magazine, Consumer Law, 2018-2020 
 
PUBLICATIONS: Articles: Pay your arbitration fees on time or lose the right to arbitration, Daily 

Journal, October 2019; California’s Invasion of Privacy Act, Plaintiff magazine, 
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May 2018; Think twice before filing that Article III challenge, Daily Journal, 
November 2016; Those annoying robo calls and the changing standard of prior 
express consent, Plaintiff magazine, March 2015.   
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ABBAS KAZEROUNIAN 
Kazerouni Law Group, APC 

 
EDUCATION: California Western School of Law, San Diego, California  J.D., 2006 
                      University of Plymouth, United Kingdom  B.A., Bachelor of Arts - 2000 
     The London Academy of Performing Arts - 2001 
 
PROFILE:  Mr. Kazerounian is one of the founding partners of Kazerouni Law Group, APC 

(KLG), which was established in 2007.  KLG is a consumer rights and personal 
injury firm with offices in Arizona, California, Nevada, Texas and Utah. Mr. 
Kazerounian is a member of several consumer rights organizations and currently 
serves on the executive committee as diversity chair at Consumer Attorneys of 
California. He is also an adjunct professor at California Western School of Law.  

 
BAR  
ADMISSIONS:  State: California, Colorado, District of Columbia, Illinois, New York, Texas, 

Michigan, Washington   
 

Federal: Southern District of California, Central District of California, Eastern 
District of California, Northern District of California, District of Colorado, 
Northern District of Illinois, Eastern District of Washington, Western District of 
Washington, Northern District of Texas, Eastern District of Texas, Ninth Circuit 
Court of Appeals, Eighth Circuit Court of Appeals, U.S. Supreme Court 

 
EXPERIENCE: Mr. Kazerounian has 13 years’ experience in representing plaintiffs in consumer 

litigation, having litigated over 4,000 individual consumer rights cases. A respected 
consumer rights class action attorney. Some of his more notable cases in the 
consumer and privacy class action space include: Ahmed et al. v. HSBC Bank USA, 
et al., 5:15-cv-02057-FMO-SP (C.D. Cal. Dec. 30, 2019) (Class counsel in finally 
approving TCPA class action settlement of $2,400,000); Smith v. One Nev. Credit 
Union, 2:16-cv-02156-GMN-NJK, 2019 U.S. Dist. LEXIS 54963 (D. Nev.) (finally 
approved Fair Credit Reporting Act class action settlement for $600,000 on March 
29, 2019); Swigart v. Parcel Pending, Inc., 3:18-cv-02238-BEN-WVG (S.D. Cal.) 
(granting final approval to surreptitious call recording class action settlement); Holt 
et al. v. Foostate, Inc., 1:17-cv-00637-LM (D. NH) (Class counsel in finally 
approved false advertising action, with a common fund $2,100,000, on Jan. 16, 
2020); McCurley et al. v. Royal Seas Cruises, Inc., 17-cv-00986-BAS-AGS (S.D. 
Cal.) (certified class achieved by motion in TCPA class action on behalf of over 2 
million class members, on July 31, 2018); Barrow v. JPMorgan Chase Bank, N.A., 
1:16-cv-03577-AT (N.D. Ga.) (Class counsel in TCPA class action settlement with 
$2,250,000 common fund, finally approved on November 6, 2018); Giffin v. 
Universal Protein Supplements Corporation d/b/a/ Universal Nutrition et al., No. 
BC613414 (Sup. Ct. Los Angeles) (finally approved class action settlement in 2018 
alleging violation of California Made in USA law); Medeiros v. HSBC Card 
Services, Inc. et al., 2017 U.S. LEXIS 178484 (C.D. Cal. Oct. 23, 2017) (finally 
approved surreptitious call recording class settlement for $13,000,000); Hooker v. 
Sirius XM Radio Inc., 4:13-cv-00003-AWA-LRL (E.D. Va., December 22, 2016) 
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(co-lead counsel in finally approved TCPA class action settlement with fund of 
$35,000,000); Gehrich v. Chase Bank, N.A., 12-cv-5510 (N.D. Cal.) (co-lead 
counsel in finally approved TCPA class action settlement for $34,000,000); 
Newman v. AmeriCredit Financial Services, 11-cv-03041-DMS-BLM (S.D. Cal.) 
(Co-lead counsel in finally approved TCPA settlement for over $6,500,000 on 
March 28, 2016); Chen v. Allstate Ins. Co., 819 F.3d 1136 (9th Cir. 2016) (order 
affirming decision finding unaccepted offer of judgment under Fed. R. Civ. P. 68 
did not moot the plaintiff’s individual claims); Macias v. Water & Power 
Community Credit Union, BC515936 (Sup. Ct. Los Angeles) (final approval in 
Rosenthal Fair Debt Collection Practices Act class settlement in 2016); Mount v. 
Wells Fargo Bank, N.A., BC395959 (Sup. Ct. Los Angeles) (final approval of 
surreptitious call recording class action for $5,600,000); Oxina v. Lands’ End, Inc., 
3:14-cv-02577-MMA-NLS (S.D. Cal. 2016) (finally approved settlement under 
California Made in the USA statute); LaPuebla v. BirchBox, Inc., 3:15-cv-00498-
BEN-BGS (S.D. Cal. 2016) (finally approved settlement in auto-renewal violation 
action); Mills v. HSBC Bank Nevada, N.A., Case No. 12-CV-04010-SI (N.D. Cal.) 
(finally approved TCPA class action settlement for $39,975,000); Hoffman v. Bank 
of America Corporation, 12-CV-00539-JAH-DHB (S.D. Cal.) (co-lead counsel in 
California class action settlement under Penal Code 632, et seq., with a common 
fund of $2,600,000, finally approved on November 6, 2014); In Re: Portfolio 
Recovery Associates, LLC Telephone Consumer Protection Act Litigation, 11-md-
02295-JAH (BGS) (Counsel for a plaintiff in the lead action, prior to the action 
being recategorized through the multi-district litigation process); In Re: Midland 
Credit Management, Inc., Telephone Consumer Protection Act Litigation, 11-md-
2286-MMA (MDD) (S.D. Cal.) (Counsel for a plaintiff in the lead action, prior to 
the action being recategorized through the multi-district litigation process; finally 
approved for $18,000,000); Malta, et al. v. Wells Fargo Home Mortgage, et al., 10-
CV-1290-IEG (BLM) (Served as co-lead counsel for a settlement class of 
borrowers in connection with residential or automotive loans and violations of the 
TCPA; common settlement of $17,100,000, final approval granted in 2013).  

 
Prior experience in data breach litigation in McAfee et al. v. Treasure Island, LLC, 
No. A-18-772302-C, 2019 Nev. Dist. LEXIS 421 (D. Nev.) (final class action 
settlement approval granted on May 23, 2019); Santana et al., v. Rady Children’s 
Hospital - San Diego, No. 37-2014-00022411-CU-MT-CTL (granting final class 
action settlement approval on February 8, 2019); Barajas v. First American 
Financial Corporation et al., 8:19-cv-01078-DSF-E (C.D. Cal.). 
 
Appointed co-Lead Counsel in a federal securities class action in Jiao et al. v. 
Merrill Lynch Pierce Fenner & Smith, Inc. et al., No. 3:17-cv-00409-L-MDD (S.D. 
Cal.). 
 
Presented oral argument before the Ninth Circuit Court of Appeals in Marks v. 
Crunch San Diego, LLC, No. 14-56834 (December 6, 2016), with a unanimous 
published decision in favor of client, Marks v. Crunch San Diego, LLC, No. 14-
56834, 2018 U.S. App. LEXIS 26883 (9th Cir. Sept. 20, 2018); Knutson v. Sirius 
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XM Radio, Inc., No. 12-56120 (February 7, 2014); and twice in Afewerki v. Anaya 
Law Group, Nos. 15-55100 (April 7, 2017) and 56510 (May 15, 2019).  
 
Prior experience in products liability litigation, obtaining a $2,500,000 settlement 
in 2008 in Mei Lu Hwei, et al. v. American Honda Motor Co., Inc., et al., BC401211 
(Sup. Ct. Los Angeles). 

 
HONORS & 
AWARDS: Wiley W. Manuel Award by State Bar of California for Pro Bono Work, 2017; 

Voted Rising Star in Super Lawyers Magazine, 2013-2015; Voted a Super lawyer 
in Super Lawyer Magazine 2016-2019; Voted Rising Star by San Diego Transcript 
in 2012; Nominated to Top 40 under 40 by The National Trial Lawyers 2018-2019. 

 
PUBLICATIONS: Articles: Collateral Damage, Beyond the personal injury: When Creditors and 

collection agencies stalk your client, Plaintiff magazine, 2017; Finding A Balance, 
Nutrition Business Journal, Special Edition, 2016; FDCPA: The Forgotten Statute, 
Daily Journal, 2016; Principles of Litigating Consumer Class Actions, The 
Advocate, February 2015   

 
Books: Boy with Two Lives, 2015; On Two Feet and Wings, 2013 

 
SPEAKING  
ENGAGEMENTS: Presented at the following events on legal topics: Webinar on “Data Breach 

Basics,” Consumer Attorneys of California, April 2020; speaker at San Diego Law 
School Action Forum 2020, “Consumer Class Actions,” March 2020; Webinar on 
“Recent Developments in Internet and Privacy Law Affecting California Consumer 
Financial Service Providers,” California Lawyers Association, March 2020; 
Fundamentals of the FDCPA, National Consumer Law Center 2019 Las Vegas 
Conference; “The interplay between Personal Injury and Class Actions,” Consumer 
Attorneys of California, Sonoma Seminar 2019; Mass Torts Made Perfect on 
Modern Trends in the TCPA, April 2019; Consumer Financial Services Committee 
meeting entitled, TCPA Litigation: Where Is It Heading Now?, Jamuary 11, 2019; 
panelist at a webinar, TCPA Takes A New Turn With the 9th Circuit’s Ruling in 
Marks v. Crunch San Diego, LLC, hosted by the Consumer Financial Services 
Committee of the American Bar Association, October 10, 2018; National webinar 
sponsored by Ballard Spahr LLP, entitled, From Both Sides: Plaintiff and Defense 
Perspectives on the TCPA, August 2018; Inland Empire CAOC Convention on 
“Class Action Hot Topics,” May 2018; National Webinar by the ABA Consumer 
Financial Services Committee on TCPA Update – “The D.C. Circuit’s TCPA 
Decision on the FCC Ruling, March 22, 2018; moderated the Judges Panel on Class 
Action Trends and Federal Litigation Trends at the NCLC Conference, March 
2016; lectured on the TCPA before the ABA Business Law Section, Consumer 
Financial Services Committee in January 2016 at an event in Utah entitled, “Impact 
of the FCC’s 2015 Rulings on TCPA Litigation”; lectured in Class Action Trends 
at the CAOC 2015 Conference in San Francisco, California; panelist in a webinar, 
ABA Telephonic Brown Bag re: TCPA, August 25, 2015; ABA TCPA National 
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Webinar (Consumer Protection, Privacy & Information Security, Private 
Advertising Litigation, and Media & Technology Committees), September 2013. 
 
Speaker at various law schools, including Whittier Law School, Chapman Law 
School, University of California, Irvine, and California Western School of Law.   
 
Often called upon to appear on radio and television shows to offer legal analysis, 
including on Dr. Drew Midday Live and Fox 5.   
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UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

 

 

 

I, Steven Weisbrot, Esq., declare under penalty of perjury as follows:  

1. I am a partner at the class action notice and settlement administration firm Angeion Group, 

LLC (“Angeion”). I am fully familiar with the facts contained herein based upon my personal 

knowledge.  

2. I have been responsible in whole or in part for the design and implementation of hundreds 

of court-approved notice and administration programs including some of the largest and most 

complex notice plans in recent history. I have taught numerous accredited Continuing Legal 

Education courses on the ethics of legal notification in class action settlements, using digital media 

in due process notice programs, as well as claims administration generally. I am the author of 

multiple articles on class action notice, claims administration, and notice design in publications 

such as Bloomberg, BNA Class Action Litigation Report, Law360, the ABA Class Action and 

Derivative Section Newsletter, and I am a frequent speaker on notice issues at conferences 

throughout the United States and internationally. 

BREANDAN COTTER, individually and on 

behalf of all others similarly situated, 

   

   Plaintiff, 

         v. 

 

CHECKERS DRIVE-IN RESTAURANTS, INC., 

a Delaware corporation,      

 

 Defendant. 

 

 Case No: 8:19-cv-01386-VMC-CPT 

 

 

DECLARATION OF STEVEN WEISBROT 

RE: NOTICE PROGRAM 
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3. I am certified as a professional in digital media sales by the Interactive Advertising Bureau 

(“IAB”) and am co-author of the Digital Media section of Duke Law’s Guidelines and Best 

Practices—Implementing 2018 Amendments to Rule 23. 

4. I have given public comment and written testimony to the Judicial Conference Committee 

on Rules of Practice and Procedure on the role of direct mail, email, broadcast media, digital media 

and print publication, in effecting due process notice, and I have met with representatives of the 

Federal Judicial Center to discuss the 2018 amendments to Rule 23 and suggest an educational 

curriculum for the judiciary concerning notice procedures.  

5. Prior to joining Angeion’s executive team, I was employed as Director of Class Action 

Services at Kurtzman Carson Consultants, an experienced notice and settlement administrator. 

Prior to my notice and claims administration experience, I was employed in private law practice. 

6. My notice work comprises a wide range of settlements that include product defect, data 

breach, mass disasters, false advertising, employment, antitrust, tobacco, banking, firearm, 

insurance, and bankruptcy cases.  

7. I have been at the forefront of infusing digital media, as well as big data and advanced 

targeting, into class action notice programs. For example, the Honorable Sarah Vance stated in 

her December 31, 2014 Order in In Re: Pool Products Distribution Market Antitrust Litigation, 

MDL No. 2328: 

To make up for the lack of individual notice to the remainder of the 

class, the parties propose a print and web-based plan for publicizing 

notice. The Court welcomes the inclusion of web-based forms of 

communication in the plan…. The Court finds that the proposed 

method of notice satisfies the requirements of Rule 23(c)(2)(B) and 

due process.  

The direct emailing of notice to those potential class members for 

whom Hayward and Zodiac have a valid email address, along with 

publication of notice in print and on the web, is reasonably 

calculated to apprise class members of the settlement.  
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As detailed below, courts have repeatedly recognized my work in the design of class action 

notice programs: 

(a) On February 24, 2017, the Honorable Ronald B. Rubin in James Roy et al. v. 

Titeflex Corporation et al., No. 384003V (Md. Cir. Ct.), noted when granting preliminary 

approval to the settlement:  

 
What is impressive to me about this settlement is in addition to all 

the usual recitation of road racing litanies is that there is going to be 

a) public notice of a real nature and b) about a matter concerning not 

just money but public safety and then folks will have the knowledge 

to decide for themselves whether to take steps to protect themselves 

or not. And that’s probably the best thing a government can do is to 

arm their citizens with knowledge and then the citizens can make a 

decision. To me that is a key piece of this deal. I think the notice 

provisions are exquisite. (Emphasis added). 

(b) Likewise, on July 21, 2017, the Honorable John A. Ross in In Re Ashley 

Madison Customer Data Security Breach Litigation, MDL No. 2669 (E.D. Mo.), stated in the 

Court’s Order granting preliminary approval of the settlement: 

 
The Court further finds that the method of disseminating Notice, as 

set forth in the Motion, the Declaration of Steven Weisbrot, Esq. on 

Adequacy of Notice Program, dated July 13, 2017, and the Parties’ 

Stipulation—including an extensive and targeted publication 

campaign composed of both consumer magazine publications in 

People and Sports Illustrated, as well as serving 11,484,000 highly 

targeted digital banner ads to reach the prospective class members 

that will deliver approximately 75.3% reach with an average 

frequency of 3.04 —is the best method of notice practicable under 

the circumstances and satisfies all requirements provided in Rule 

23(c)(2)(B) and all Constitutional requirements including those 

of due process. (Emphasis added). 

 

The Court further finds that the Notice fully satisfies Rule 23 of the 

Federal Rules of Civil Procedure and the requirements of due 

process; provided, that the Parties, by agreement, may revise the 

Notice, the Claim Form, and other exhibits to the Stipulation, in 

ways that are not material or ways that are appropriate to update 

those documents for purposes of accuracy. 
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(c) In In Re Chrysler-Dodge-Jeep EcoDiesel Marketing, Sales Practices, and 

Products Liability Litigation, Case No. 17-md-02777-EMC (N.D. Cal.), in the Court’s 

February 11, 2019 Order, the Honorable Edward M. Chen ruled:  

 
[In addition] the Court finds that the language of the class notices 

(short and long-form) is appropriate and that the means of notice – 

which includes mail notice, electronic notice, publication notice, 

and social media “marketing” – is the “best notice . . . practicable 

under the circumstances.” Fed. R. Civ. P. 23(c)(2)(B); see also Proc. 

Guidance for Class Action Sett. ¶¶ 3-5, 9 (addressing class notice, 

opt-outs, and objections). The Court notes that the means of notice 

has changed somewhat, as explained in the Supplemental Weisbrot 

Declaration filed on February 8, 2019, so that notice will be more 

targeted and effective. See generally Docket No. 525 (Supp. 

Weisbrot Decl.) (addressing, inter alia, press release to be 

distributed via national newswire service, digital and social media 

marketing designed to enhance notice, and “reminder” first-class 

mail notice when AEM becomes available). 

(d) In his June 26, 2018 Order preliminarily approving the settlement in Mayhew v. 

KAS Direct, LLC, et al., Case No. 16-cv-6981 (VB) (S.D.N.Y.), the Honorable Vincent J. 

Briccetti ruled: 

 

In connection with their motion, plaintiffs provide the declaration 

of Steven Weisbrot, Esq., a principal at the firm Angeion Group, 

LLC, which will serve as the notice and settlement administrator in 

this case. (Doc. #101, Ex. F: Weisbrot Decl.) According to Mr. 

Weisbrot, he has been responsible for the design and 

implementation of hundreds of class action administration plans, 

has taught courses on class action claims administration, and has 

given testimony to the Judicial Conference Committee on Rules of 

Practice and Procedure on the role of direct mail, email, and digital 

media in due process notice. Mr. Weisbrot states that the internet 

banner advertisement campaign will be responsive to search terms 

relevant to “baby wipes, baby products, baby care products, 

detergents, sanitizers, baby lotion, [and] diapers,” and will target 

users who are currently browsing or recently browsed categories 

“such as parenting, toddlers, baby care, [and] organic products.” 

(Weisbrot Decl. ¶ 18). According to Mr. Weisbrot, the internet 

banner advertising campaign will reach seventy percent of the 

proposed class members at least three times each. (Id. ¶ 9). 
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Accordingly, the Court approves of the manner of notice proposed 

by the parties as it is reasonable and the best practicable option for 

confirming the class members receive notice. 

(e) A comprehensive summary of judicial recognition Angeion has received is 

attached hereto as Exhibit A. 

8. By way of background, Angeion is an experienced class action notice and claims 

administration company formed by a team of executives, each of whom had extensive tenures at 

five other nationally recognized claims administration companies. Collectively, the management 

team at Angeion has overseen more than 2,000 class action settlements and distributed over $12 

billion to class members. The executive profiles as well as the company overview are available 

at http://www.angeiongroup.com/our_team.htm. 

9. Angeion has extensive experience in class action administration, specifically with matters 

that involve data breaches. Notable data breach cases that Angeion has administered include the 

following:  Clark v. Experian Information Solutions, Inc.; Thomas v. Equifax Information 

Services LLC; In re Home Depot, Inc., Customer Data Security Breach Litigation; In re Ashley 

Madison Customer Data Security Breach Litigation; Remijas et al. v. Neiman Marcus Group 

LLC; Rivera v Aimbridge Hospitality, LLC; Pagoaga v Stephens Institute d/b/a Academy of Art 

University; McKenzie v Allconnect Inc.; Friske v Bonnier Corporation; and Sackin, et al. v. 

TransPerfect Global, Inc. 

10. This declaration will describe the notice program we will implement in this matter (the 

“Notice Program”), including the considerations that informed the development of the plan and 

why it will provide due process to the Class. In my professional opinion, the Notice Program 

described herein is the best practicable notice under the circumstances and fulfills all due process 

requirements. 

SUMMARY OF THE NOTICE PROGRAM 

11. The Notice Program is the best notice practicable under the circumstances and fully 
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comports with due process, as well as Fed. R. Civ. P. 23. It provides individual direct notice via 

email to all reasonably identifiable Class Members, combined with a robust digital media 

campaign and print publication.  The Notice Program also includes a dedicated website and toll-

free telephone line where Settlement Class Members can learn more about their rights and options 

pursuant to the terms of the Settlement.  In short, the Notice Program is the best notice practicable 

under the circumstances and exceeds many notice campaigns routinely approved in other, similar 

settlements. 

12. The digital media campaign component of the Notice Program is designed to deliver an 

approximate 70% reach with an average frequency of 3.60 times.  In practice, this means that 

70% of our target audience will see an advertisement concerning the Settlement an average of 3.6 

times each. The 70% reach is separate and apart from the direct notice efforts, print publication, 

informational website and toll-free line, all of which are difficult to measure in terms of reach 

percentage but will nonetheless significantly aid in informing the class of their rights and options 

under the Settlement. 

13. The Federal Judicial Center states that a publication notice plan that reaches 70% of class 

members is one that reaches a “high percentage” and is within the “norm.”  Barbara J. Rothstein 

& Thomas E. Willging, Federal Judicial Center, “Managing Class Action Litigation: A Pocket 

Guide or Judges,” at 27 (3d Ed. 2010).  

CLASS DEFINITION 

14. The “Settlement Class” here is defined as follows:  All residents of the United States who 

made a credit or debit card purchase at any Affected Restaurant during the period of the Data 

Breach Incident. The Settlement Class specifically excludes: (i) Checkers and its officers and 

directors; (ii) all Settlement Class Members who timely and validly request exclusion from the 

Settlement Class; (iii) the Judge or Magistrate Judge to whom the action is assigned and, any 

member of those Judges’ staffs or immediate family members; and (iv) any other person found 
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by a court of competent jurisdiction to be guilty under criminal law of initiating, causing, aiding 

or abetting the criminal activity or occurrence of the Data Breach Incident or who pleads nolo 

contendere to any such charge. 

DIRECT NOTICE 

15. The direct email notice effort in this matter will consist of sending individual email notice 

to all potential Settlement Class Members who can be identified via Defendant’s records. Angeion 

has been advised that it will be provided with a list of approximately 800,000 email addresses.   

16. As an initial matter, Angeion designs the email notice to avoid many common “red flags” 

that might otherwise cause a potential Settlement Class Members’ spam filter to block or identify 

the email notice as spam.   For instance, Angeion does not include the Claim Form or Long Form 

Notice as an attachment to the email notice, because attachments are often interpreted by various 

Internet Service Providers (“ISP”) as spam.  Rather, in accordance with industry best practices, 

Angeion includes a link to all operative documents so that Settlement Class Members can easily 

access this information.    

17. Angeion also accounts for the real-world reality that some emails will inevitably fail to be 

delivered during the initial delivery attempt.  Therefore, after the initial noticing campaign is 

complete, Angeion, after an approximate 24-72-hour rest period—which allows any temporary 

block at the ISP level to expire—causes a second round of email noticing to continue to any email 

addresses that were previously identified as soft bounces and not delivered.  In our experience, this 

minimizes emails that may have erroneously failed to deliver due to sensitive servers and optimizes 

delivery. 

18. At the completion of the email campaign, Angeion will report to the Court concerning the 

rate of delivered emails accounting for any emails that are blocked at the ISP level.  In short, the 

Court will possess a detailed, verified account of the success rate of the entire direct notice 

campaign. 
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MEDIA NOTICE 

19. This matter contemplates a robust media campaign to reach Settlement Class Members. 

This method of advertising is called Programmatic Display Advertising, which is the leading method of 

buying digital advertisements in the United States.  It is estimated that U.S. advertisers will have spent 

nearly $60 billion on programmatic display in 2019, and, by 2021, it is estimated that almost 88% (or 

$81 billion) of all U.S. digital display ad dollars will transact programmatically.1  In laymen’s terms, 

programmatic advertising is a method of advertising where an algorithm identifies and examines the 

target audience’s demographic profile and uses advanced technology to place advertisements on websites 

that audience members are likely to visit (these websites are accessible on computers, mobile phones and 

tablets).  Here, Angeion will focus the digital advertising solely on reaching the prototypical 

individual Settlement Class Member.  

20. The Settlement Class definition was used as the starting point to create the media notice 

campaign. To further develop the media notice program and verify its effectiveness, our media 

team analyzed data from the syndicated data source SIMMONS 2019 SUMMER NCS/NHCS 

ADULTS FULL YEAR COURTESY OF MRI-SIMMONS to profile the class and arrive at the Target 

Audience profile:  Adults 18-49 who have visited Checkers or Rally’s in the past 30 days (the “Target 

Audience”). This Target Audience profile will be used to target and reach potential Settlement Class 

Members.  

21. Based on the above target definition, the potential audience size is estimated at 15,940,000 

individuals, which is intentionally overinclusive and, based on objective syndicated data, will 

allow the parties to report the reach and frequency to the Court, with the confidence that the reach 

within the Target Audience and the number of exposure opportunities complies with due process 

and exceeds the Federal Judicial Center’s threshold as to reasonableness in notification programs.  

 
1 “US Programmatic Ad Spending Forecast 2019” available at https://www.emarketer.com/content/us-programmatic-

ad-spending-forecast-2019. 
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22. Understanding the socioeconomic characteristics, interests and practices of a target group 

aids in the proper selection of media to reach that target.  Here, the Target Audience has the 

following characteristics: 

• 50.8% are male 

• 42.8% have never been married 

• 50.8% are employed full time 

23. To identify the best vehicles to deliver messaging to the Target Audience, traditional media 

quintiles were reviewed, which measure the degree to which an audience uses a particular form of 

media relative to the general population.  Here, objective syndicated data demonstrates that 

members of the Target Audience surf the internet approximately 32% more than the national 

average. 

24. Given the strength of the Target Audience’s internet use, Angeion recommends utilizing a 

robust internet digital advertising and social media campaign to reach potential Settlement Class 

Members. This media schedule will allow us to deliver an effective reach level for notice 

messaging while maximizing efficiencies. 

DIGITAL ADVERTISING NOTICE 

25. Angeion utilizes advanced targeting, machine learning, and a known and verifiable target 

audience profile, to ensure that members of the Target Audience are reached online. Through this 

“programmatic” approach, Angeion will be able to focus solely on reaching the prototypical 

individual Settlement Class Member. Purchasing display and mobile inventory programmatically 

provides the highest reach, allows for numerous advanced targeting layers, and offers the most 

cost-efficient rates to reach potential Settlement Class Members. 

26. Multiple targeting layers will be implemented into the programmatic buy to help ensure 

delivery to the most appropriate users, inclusive of the following tactics:   

• Look-a-like Modeling: A ‘look-a-like’ audience is built using available data of known 

Checkers and Rally’s users. 

Case 8:19-cv-01386-VMC-CPT   Document 43-3   Filed 05/06/20   Page 9 of 24 PageID 354



 

 -10-  

• Predictive Targeting:  Use of objective data, artificial intelligence and statistical algorithms 

to identify which prospective users will be served advertisements of the settlement and 

where best to serve those advertisements. 

• Audience Targeting: Demographic and behavioral data is leveraged to identify the exact 

audience. 

• Geo-Targeting: Serves advertisements of the settlement in the most relevant locations. 

• Retargeting: Strategy used to re-message previous visitors of the settlement website to 

drive conversion with that qualified audience. 

27. Inventory will run on desktop and mobile devices to reach the most qualified audience. 

Targeting users who are currently browsing or are known users of Checkers or Rally’s restaurants 

will also help qualify impressions to ensure messaging is served to the most relevant audience. 

Where available, actual purchase data will be utilized to further qualify the audience.  

28. The social media component of the media campaign includes engaging the Target 

Audience via Facebook by displaying advertisements of the settlement. This will allow Angeion 

to deliver ads directly via the Facebook platform, whether on mobile device, tablet or computer. 

29. To combat the possibility of non-human viewership of the digital advertisements and to 

verify effective unique placements, Angeion employs Oracle’s BlueKai, Adobe’s Audience 

Manager, and Lotame, which are demand management platforms (“DMP”), as well as Integral Ad 

Science (“IAS”), the leading ad verification company to prevent fraudulent activity. 

30. DMPs allow Angeion to learn more about the online audiences that are being reached. 

Through pixels attached behind the scenes, Angeion can and will collect data on users who are 

served impressions, click on the banner, and visit the dedicated website. From this data, 

demographic profiles can be developed and leveraged for changes in targeting strategies to 

increase the overall performance of the digital campaign. These insights help Angeion to 

understand the type of user profile that is most valuable to campaign success.  
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31. IAS2 has received the Media Rating Council (“MRC”)3 accreditation for Sophisticated 

Invalid Traffic (SIVT) detection for desktop and mobile web traffic, which adds a critical level of 

safety to the Notice Program.   

32. This method of advertising is particularly effective as it allows Angeion to use different 

types of demographic data to target the Target Audience and provide detailed analytics. 

33. The programmatic display advertising will be implemented using a four-week desktop and 

mobile campaign, utilizing banner ads in standard IAB sizes (160x600, 300x250, 728x90, 300x600, 

320x50 and 300x50).  A 6x frequency cap will be imposed to maximize reach.  The internet banner 

campaign is designed to serve approximately 40,200,000 impressions. 

PUBLICATION NOTICE 

34. In addition to the direct notice efforts and internet banner notice campaign described above, 

the Notice Program utilizes print media to reach potential Settlement Class Members. 

35. USA Today was chosen as the best title for this Notice Program due to its national coverage.  

One ¼-page B&W insertion is recommended in USA Today and will be distributed on a national 

level, including the digital e-Edition. 

RESPONSE MECHANISMS 

36. The Notice Program will also implement the creation of a case-specific website, where 

Settlement Class Members can easily view general information about this class action Settlement, 

 
2 Integral Ad Science (IAS) is a global technology and data company that builds verification, optimization, and 

analytics solutions to empower the advertising industry to effectively influence consumers everywhere, on every 

device. They solve the most pressing problems for brands, agencies, publishers, and technology companies by 

verifying that every impression has the opportunity to be effective, optimizing towards opportunities to consistently 

improve results, and analyzing digital’s impact on consumer actions. Built on data science and engineering, IAS is 

headquartered in New York, with global operations in ten countries. 
3 The Media Rating Council was established in the early 1960’s at the behest of the U.S. Congress. The objective or 

purpose to be promoted or carried on by Media Rating Council is:  (a) to secure for the media industry and related 

users audience measurement services that are valid, reliable and effective; (b) to evolve and determine minimum 

disclosure and ethical criteria for media audience measurement services; (c) to provide and administer an audit system 

designed to inform users as to whether such audience measurements conform with the criteria and procedures 

developed. 
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review relevant Court documents, and view important dates and deadlines pertinent to the 

Settlement.  The website will be designed to be user-friendly and make it easy for Settlement Class 

Members to find information about the case. The website will also have a “Contact Us” page 

whereby Settlement Class Members can send an email with any additional questions to a dedicated 

email address.  Likewise, Settlement Class Members will be able to file a claim directly on the 

website.  Additionally, the long-form and publication notices will be posted on the website in both 

English and Spanish.  

37. A toll-free hotline devoted to this case will be implemented to further apprise Settlement 

Class Members of the rights and options in the Settlement.  The toll-free hotline will be listed on 

the notices and the settlement website referenced in the preceding paragraph.  The toll-free hotline 

will utilize an interactive voice response (“IVR”) system to provide Settlement Class Members 

with responses to frequently asked questions and provide essential information regarding the 

Settlement. This hotline will be accessible 24 hours a day, 7 days a week. 

PLAIN LANGUAGE NOTICE DESIGN 

38. The proposed Notice forms used in this matter are designed to be “noticed,” reviewed, 

and—by presenting the information in plain language—understood by Class Members. The design 

of the notices follows principles embodied in the Federal Judicial Center’s illustrative “model” 

notices posted at www.fjc.gov. The notice forms contain plain-language summaries of key 

information about Settlement Class Members’ rights and options pursuant to the Settlement. 

Consistent with normal practice, prior to being delivered and published, all notice documents will 

undergo a final edit for accuracy. 

39. Rule 23(c)(2) of the Federal Rules of Civil Procedure requires class action notices to be 

written in “plain, easily understood language.”  Angeion Group maintains a strong commitment to 

adhering to this requirement, drawing on its experience and expertise to craft notices that 

effectively convey the necessary information to Settlement Class Members in plain language. 
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REACH AND FREQUENCY 

40. This declaration provides the reach and frequency evidence which courts systematically 

rely upon in reviewing class action publication notice programs for adequacy.  It further provides 

the objective syndicated data source, from which the percentages are derived.  The reach 

percentage and the number of exposure opportunities meet or exceed the guidelines set forth in the 

Federal Judicial Center’s Judges’ Class Action Notice and Claims Process Checklist and Plain 

Language Guide. 

41. Specifically, the digital media component of the Notice Program is designed to deliver a 

70% reach with an average frequency of 3.60.  The direct notice efforts, print publication, 

Settlement Website and toll-free hotline are not calculable in the reach percentage but will 

nonetheless aid in informing Settlement Class Members of their rights and options under the 

Settlement. 

 

CONCLUSION 

42. The Notice Program outlined above includes direct notice to all reasonably identifiable 

potential Settlement Class Members.  Further, the Notice Program includes a robust publication 

campaign comprised of both digital media and print publication, coupled with the implementation 

of a dedicated Settlement Website and toll-free hotline to further inform Settlement Class Members 

of their rights and options in the litigation. 

43. In my opinion, the Notice Program will provide full and proper notice to Settlement Class 

Members before the claims, opt-out, and objection deadlines.  Moreover, it is my opinion that the 

Notice Program is the best notice practicable under the circumstances and that it fully comports 

with due process and Fed. R. Civ. P. 23.  After the Notice Program has concluded, Angeion will 

provide a final report verifying its effective implementation. 
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I hereby declare under penalty of perjury that the foregoing is true and correct.  

Dated:  May 6, 2020 

         ____________________ 

         STEVEN WEISBROT 
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PATORA v. TARTE, INC. 

Case No. 7:18-cv-11760 

The Honorable Kenneth M. Karas, United States District Court, Southern District of New York 

(October 2, 2019):  The Court finds that the form, content, and method of giving notice to the 

Class as described in Paragraph 9 of this Order: (a) will constitute the best practicable notice; (b) 

are reasonably calculated, under the circumstances, to apprise the Settlement Class Members of 

the pendency of the Action, the terms of the Proposed Settlement, and their rights under the 

Proposed Settlement, including but not limited to their rights to object to or exclude themselves 

from the Proposed Settlement and other rights under the terms of the Settlement Agreement; (c) 

are reasonable and constitute due, adequate, and sufficient notice to all Settlement Class 

Members and other persons entitled to receive notice; and (d) meet all applicable requirements 

of law, including but not limited to 28 U.S.C. § 1715, Rule 23(c) and (e), and the Due Process 

Clauses of the United States Constitution. The Court further finds that all of the notices are written 

in simple terminology, are readily understandable by Settlement Class Members, and are 

materially consistent with the Federal Judicial Center's illustrative class action notices. 

 

CARTER, ET AL. v. GENERAL NUTRITION CENTERS, INC., and GNC HOLDINGS, INC. 

Case No. 2:16-cv-00633 

The Honorable Mark R. Hornak, United States District Court, Western District of Pennsylvania 

(September 9, 2019):  The Court finds that the Class Notice and the manner of its dissemination 

described in Paragraph 7 above and Section VII of the Agreement constitutes the best practicable 

notice under the circumstances and is reasonably calculated, under all the circumstances, to 

apprise proposed Settlement Class Members of the pendency of this action, the terms of the 

Agreement, and their right to object to or exclude themselves from the proposed Settlement 

Class. The Court finds that the notice is reasonable, that it constitutes due, adequate and sufficient 

notice to all persons entitled to receive notice, and that it meets the requirements of due process, 

Rule 23 of the Federal Rules of Ci vii Procedure, and any other applicable laws. 

 

CORZINE v. MAYTAG CORPORATION, ET AL. 

Case No. 5:15-cv-05764 

The Honorable Beth L. Freeman, United States District Court, Northern District of California 

(August 21, 2019):  The Court, having reviewed the proposed Summary Notice, the proposed FAQ, 

the proposed Publication Notice, the proposed Claim Form, and the proposed plan for distributing 

and disseminating each of them, finds and concludes that the proposed plan will provide the best 

notice practicable under the circumstances and satisfies all requirements of federal and state laws 

and due process. 

 

MEDNICK v. PRECOR, INC. 

Case No. 1:14-cv-03624 

The Honorable Harry D. Leinenweber, United States District Court, Northern District of Illinois 

(June 12, 2019):  Notice provided to Class Members pursuant to the Preliminary Class Settlement 

Approval Order constitutes the best notice practicable under the circumstances, including 

individual email and mail notice to all Class Members who could be identified through reasonable 

effort, including information provided by authorized third-party retailers of Precor. Said notice 

provided full and adequate notice of these proceedings and of the matter set forth therein, 

including the proposed Settlement set forth in the Agreement, to all persons entitled to such 
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notice, and said notice fully satisfied the requirements of F.R.C.P. Rule 23 (e) and (h) and the 

requirements of due process under the United States and California Constitutions. 

 

GONZALEZ v. TCR SPORTS BROADCASTING HOLDING LLP, ET AL. 

Case No. 1:18-cv-20048 

The Honorable Darrin P. Gayles, United States District Court, Southern District of Florida (May 24, 

2019):  The Court finds that notice to the class was reasonable and the best notice practicable 

under the circumstances, consistent with Rule 23(e)(1) and Rule 23(c)(2)(B). 

 

ANDREWS ET AL. v. THE GAP, INC., ET AL. 

Case No. CGC-18-567237 

The Honorable Richard B. Ulmer Jr., Superior Court of the State of California, County of San 

Francisco (May 10, 2019):  The Court finds that (a) the Full Notice, Email Notice, and Publication 

constitute the best notice practicable under the circumstances, (b) they constitute valid, due, and 

sufficient notice to all members of the Class, and (c) they comply fully with the requirements of 

California Code of Civil Procedure section 382, California Rules of Court 3.766 and 3.769, the 

California and United States Constitutions, and other applicable law. 

 

COLE, ET AL. v. NIBCO, INC. 

Case No. 3:13-cv-07871 

The Honorable Freda L. Wolfson, United States District Court, District of New Jersey (April 11, 

2019):  The record shows, and the Court finds, that the Notice Plan has been implemented in the 

manner approved by the Court in its Preliminary Approval Order. The Court finds that the Notice 

Plan constitutes: (i) the best notice practicable to the Settlement Class under the circumstances; 

(ii) was reasonably calculated, under the circumstances, to apprise the Settlement Class of the 

pendency of this…, (iii) due, adequate, and sufficient notice to all Persons entitled to receive notice; 

and (iv) notice that fully satisfies the requirements of the United States Constitution (including the 

Due Process Clause), Fed. R. Civ. P. 23, and any other applicable law. 

 

DIFRANCESCO, ET AL. v. UTZ QUALITY FOODS, INC. 

Case No. 1:14-cv-14744 

The Honorable Douglas P. Woodlock, United States District Court, District of Massachusetts 

(March 15, 2019):  The Court finds that the Notice plan and all forms of Notice to the Class as set 

forth in the Settlement Agreement and Exhibits 2 and 6 thereto, as amended (the "Notice 

Program"), is reasonably calculated to, under all circumstances, apprise the members of the 

Settlement Class of the pendency of this action, the certification of the Settlement Class, the terms 

of the Settlement Agreement, and the right of members to object to the settlement or to exclude 

themselves from the Class. The Notice Program is consistent with the requirements of Rule 23 and 

due process, and constitutes the best notice practicable under the circumstances. 

 

IN RE: CHRYSLER-DODGE-JEEP ECODIESEL MARKETING, SALES PRACTICES, AND PRODUCTS 

LIABILITY LITIGATION 

Case No. 3:17-md-02777 

The Honorable Edward M. Chen, United States District Court, Northern District of California 

(February 11, 2019):  Also, the parties went through a sufficiently rigorous selection process to 

Case 8:19-cv-01386-VMC-CPT   Document 43-3   Filed 05/06/20   Page 18 of 24 PageID 363



 

 

select a settlement administrator. See Proc. Guidance for Class Action Sett. ¶ 2; see also Cabraser 

Decl. ¶¶ 9-10. While the settlement administration costs are significant – an estimated $1.5 million 

– they are adequately justified given the size of the class and the relief being provided.  

 

In addition, the Court finds that the language of the class notices (short and long-form) is 

appropriate and that the means of notice – which includes mail notice, electronic notice, 

publication notice, and social media “marketing” – is the “best notice…practicable under the 

circumstances.” Fed. R. Civ. P. 23(c)(2)(B); see also Proc. Guidance for Class Action Sett. ¶¶ 3-5, 9 

(addressing class notice, opt-outs, and objections). The Court notes that the means of notice has 

changed somewhat, as explained in the Supplemental Weisbrot Declaration filed on February 8, 

2019, so that notice will be more targeted and effective. See generally Docket No. 525 (Supp. 

Weisbrot Decl.) (addressing, inter alia, press release to be distributed via national newswire service, 

digital and social media marketing designed to enhance notice, and “reminder” first-class mail 

notice when AEM becomes available).  

 

Finally, the parties have noted that the proposed settlement bears similarity to the settlement in 

the Volkswagen MDL. See Proc. Guidance for Class Action Sett. ¶ 11. 

 

RYSEWYK, ET AL. v. SEARS HOLDINGS CORPORATION and SEARS, ROEBUCK AND 

COMPANY  

Case No. 1:15-cv-04519 

The Honorable Manish S. Shah, United States District Court, Northern District of Illinois (January 

29, 2019):  The Court holds that the Notice and notice plan as carried out satisfy the requirements 

of Rule 23(e) and due process. This Court has previously held the Notice and notice plan to be 

reasonable and the best practicable under the circumstances in its Preliminary Approval Order 

dated August 6, 2018. (Dkt. 191) Based on the declaration of Steven Weisbrot, Esq. of Angeion 

Group (Dkt. No. 209-2), which sets forth compliance with the Notice Plan and related matters, the 

Court finds that the multi-pronged notice strategy as implemented has successfully reached the 

putative Settlement Class, thus constituting the best practicable notice and satisfying due process. 

 

MAYHEW, ET AL. v. KAS DIRECT, LLC, and S.C. JOHNSON & SON, INC. 

Case No. 7:16-cv-06981 

The Honorable Vincent J. Briccetti, United States District Court, Southern District of New York (June 

26, 2018):  In connection with their motion, plaintiffs provide the declaration of Steven Weisbrot, 

Esq., a principal at the firm Angeion Group, LLC, which will serve as the notice and settlement 

administrator in this case. (Doc. #101, Ex. F: Weisbrot Decl.) According to Mr. Weisbrot, he has 

been responsible for the design and implementation of hundreds of class action administration 

plans, has taught courses on class action claims administration, and has given testimony to the 

Judicial Conference Committee on Rules of Practice and Procedure on the role of direct mail, 

email, and digital media in due process notice. Mr. Weisbrot states that the internet banner 

advertisement campaign will be responsive to search terms relevant to “baby wipes, baby 

products, baby care products, detergents, sanitizers, baby lotion, [and] diapers,” and will target 

users who are currently browsing or recently browsed categories “such as parenting, toddlers, 

baby care, [and] organic products.” (Weisbrot Decl. ¶ 18). According to Mr. Weisbrot, the internet 

banner advertising campaign will reach seventy percent of the proposed class members at least 

three times each. (Id. ¶ 9). Accordingly, the Court approves of the manner of notice proposed by 
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the parties as it is reasonable and the best practicable option for confirming the class members 

receive notice. 

 

IN RE: OUTER BANKS POWER OUTAGE LITIGATION 

Case No. 4:17-cv-00141 

The Honorable James C. Dever III, United States District Court, Eastern District of North Carolina 

(May 2, 2018):  The court has reviewed the proposed notice plan and finds that the notice plan 

provides the best practicable notice under the circumstances and, when completed, shall 

constitute fair, reasonable, and adequate notice of the settlement to all persons and entities 

affected by or entitled to participate in the settlement, in full compliance with the notice 

requirements of Fed. R. Civ. P. 23(c)(2)(B) and due process. Thus, the court approves the proposed 

notice plan. 

 

GOLDEMBERG, ET AL. v. JOHNSON & JOHNSON CONSUMER COMPANIES, INC. 

Case No. 7:13-cv-03073 

The Honorable Nelson S. Roman, United States District Court, Southern District of New York 

(November 1, 2017):  Notice of the pendency of the Action as a class action and of the proposed 

Settlement, as set forth in the Settlement Notices, was given to all Class Members who could be 

identified with reasonable effort, consistent with the terms of the Preliminary Approval Order. The 

form and method of notifying the Class of the pendency of the Action as a class action and of the 

terms and conditions of the proposed Settlement met the requirements of Rule 23 of the Federal 

Rules of Civil Procedure, due process, and any other applicable law in the United States. Such 

notice constituted the best notice practicable under the circumstances, and constituted due and 

sufficient notice to all persons and entities entitled thereto. 

 

HALVORSON v. TALENTBIN, INC. 

Case No. 3:15-cv-05166 

The Honorable Joseph C. Spero, United States District Court, Northern District of California (July 

25, 2017):  The Court finds that the Notice provided for in the Order of Preliminary Approval of 

Settlement has been provided to the Settlement Class, and the Notice provided to the Settlement    

Class constituted the best notice practicable under the circumstances, and was in full compliance 

with the notice requirements of Rule 23 of the Federal Rules of Civil Procedure, due process, the 

United States Constitution, and any other applicable law. The Notice apprised the members of the 

Settlement Class of the pendency of the litigation; of all material elements of the proposed 

settlement, including but not limited to the relief afforded the Settlement Class under the 

Settlement Agreement; of the res judicata effect on members of the Settlement Class and of their 

opportunity to object to, comment on, or opt-out of, the Settlement; of the identity of Settlement 

Class Counsel and of information necessary to contact Settlement Class Counsel; and of the right 

to appear at the Fairness Hearing. Full opportunity has been afforded to members of the 

Settlement Class to participate in the Fairness Hearing. Accordingly, the Court determines that all 

Final Settlement Class Members are bound by this Final Judgment in accordance with the terms 

provided herein. 

 

 

 

 

Case 8:19-cv-01386-VMC-CPT   Document 43-3   Filed 05/06/20   Page 20 of 24 PageID 365



 

 

IN RE: ASHLEY MADISON CUSTOMER DATA SECURITY BREACH LITIGATION 

MDL No. 2669/Case No. 4:15-md-02669 

The Honorable John A. Ross, United States District Court, Eastern District of Missouri (July 21, 

2017):  The Court further finds that the method of disseminating Notice, as set forth in the Motion, 

the Declaration of Steven Weisbrot, Esq. on Adequacy of Notice Program, dated July 13, 2017, 

and the Parties’ Stipulation—including an extensive and targeted publication campaign 

composed of both consumer magazine publications in People and Sports Illustrated, as well as 

serving 11,484,000 highly targeted digital banner ads to reach the prospective class members that 

will deliver approximately 75.3% reach with an average frequency of 3.04 —is the best method of 

notice practicable under the circumstances and satisfies all requirements provided in Rule 

23(c)(2)(B) and all Constitutional requirements including those of due process. 

 

The Court further finds that the Notice fully satisfies Rule 23 of the Federal Rules of Civil Procedure 

and the requirements of due process; provided, that the Parties, by agreement, may revise the 

Notice, the Claim Form, and other exhibits to the Stipulation, in ways that are not material or ways 

that are appropriate to update those documents for purposes of accuracy. 

 

TRAXLER, ET AL. v. PPG INDUSTRIES INC., ET AL. 

Case No. 1:15-cv-00912 

The Honorable Dan Aaron Polster, United States District Court, Northern District of Ohio (April 27, 

2017):  The Court hereby approves the form and procedure for disseminating notice of the 

proposed settlement to the Settlement Class as set forth in the Agreement. The Court finds that 

the proposed Notice Plan contemplated constitutes the best notice practicable under the 

circumstances and is reasonably calculated, under the circumstances, to apprise Settlement Class 

Members of the pendency of the Action and their right to object to the proposed settlement or 

opt out of the Settlement Class in full compliance with the requirements of applicable law, 

including the Due Process Clause of the United States Constitution and Rules 23(c) and (e). In 

addition, Class Notice clearly and concisely states in plain, easily understood language: (i) the 

nature of the action; (ii) the definition of the certified Settlement Class; (iii) the claims and issues 

of the Settlement Class; (iv) that a Settlement Class Member may enter an appearance through an 

attorney if the member so desires; (v) that the Court will exclude from the Settlement Class any 

member who requests exclusion; (vi) the time and manner for requesting exclusion; and (vii) the 

binding effect of a class judgment on members under Rule 23(c)(3). 

 

IN RE: THE HOME DEPOT, INC., CUSTOMER DATA SECURITY BREACH LITIGATION 

Case No. 1:14-md-02583 

The Honorable Thomas W. Thrash Jr., United States District Court, Northern District of Georgia 

(March 10, 2017):  The Court finds that the form, content, and method of giving notice to the 

settlement class as described in the settlement agreement and exhibits: (a) constitute the best 

practicable notice to the settlement class; (b) are reasonably calculated, under the circumstances, 

to apprise settlement class members of the pendency of the action, the terms of the proposed 

settlement, and their rights under the proposed settlement; (c) are reasonable and constitute due, 

adequate, and sufficient notice to those persons entitled to receive notice; and (d) satisfy the 

requirements of Federal Rule of Civil Procedure 23, the constitutional requirement of due process, 

and any other legal requirements. The Court further finds that the notice is written in plain 

language, uses simple terminology, and is designed to be readily understandable by settlement 

class members. 
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ROY v. TITEFLEX CORPORATION t/a GASTITE and WARD MANUFACTURING, LLC 

Case No. 384003V 

The Honorable Ronald B. Rubin, Circuit Court for Montgomery County, Maryland (February 24, 

2017):  What is impressive to me about this settlement is in addition to all the usual recitation of 

road racing litanies is that there is going to be a) public notice of a real nature and b) about a 

matter concerning not just money but public safety and then folks will have the knowledge to 

decide for themselves whether to take steps to protect themselves or not. And that’s probably the 

best thing a government can do is to arm their citizens with knowledge and then the citizens can 

make decision. To me that is a key piece of this deal. I think the notice provisions are exquisite 

[emphasis added]. 

 

IN RE: LG FRONT LOADING WASHING MACHINE CLASS ACTION LITIGATION 

Case No. 2:08-cv-00051 

The Honorable Madeline Cox Arleo, United States District Court, District of New Jersey (June 17, 

2016):  This Court further approves the proposed methods for giving notice of the Settlement to 

the Members of the Settlement Class, as reflected in the Settlement Agreement and the joint 

motion for preliminary approval. The Court has reviewed the notices attached as exhibits to the 

Settlement, the plan for distributing the Summary Notices to the Settlement Class, and the plan 

for the Publication Notice's publication in print periodicals and on the internet, and finds that the 

Members of the Settlement Class will receive the best notice practicable under the circumstances. 

The Court specifically approves the Parties' proposal to use reasonable diligence to identify 

potential class members and an associated mailing and/or email address in the Company's 

records, and their proposal to direct the ICA to use this information to send absent class members 

notice both via first class   mail and email. The Court further approves the plan for the Publication 

Notice's publication in two national print magazines and on the internet. The Court also approves 

payment of notice costs as provided in the Settlement. The Court finds that these procedures, 

carried out with reasonable diligence, will constitute the best notice practicable under the 

circumstances and will satisfy. 

 

FENLEY v. APPLIED CONSULTANTS, INC. 

Case No. 2:15-cv-00259 

The Honorable Mark R. Hornak, United States District Court, Western District of Pennsylvania (June 

16, 2016):  The Court would note that it approved notice provisions of the settlement agreement 

in the proceedings today. That was all handled by the settlement and administrator Angeion. The 

notices were sent. The class list utilized the Postal Service's national change of address database 

along with using certain proprietary and other public resources to verify addresses. the 

requirements of Fed.R.Civ.P. 23(c)(2), Fed.R.Civ.P. 23(e) (l), and Due Process.... 

 

The Court finds and concludes that the mechanisms and methods of notice to the class as 

identified were reasonably calculated to provide all notice required by the due process clause, the 

applicable rules and statutory provisions, and that the results of the efforts of Angeion were 

highly successful and fulfilled all of those requirements [emphasis added]. 
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FUENTES, ET AL. v. UNIRUSH, LLC d/b/a UNIRUSH FINANCIAL SERVICES, ET AL. 

Case No. 1:15-cv-08372 

The Honorable J. Paul Oetken, United States District Court, Southern District of New York (May 

16, 2016):  The Court approves, as to form, content, and distribution, the Claim Form attached to 

the Settlement Agreement as Exhibit A, the Notice Plan, and all forms of Notice to the Settlement 

Class as set forth in the Settlement Agreement and Exhibits B-D, thereto, and finds that such 

Notice is the best notice practicable under the circumstances, and that the Notice complies fully 

with the requirements of the Federal Rules of Civil Procedure. The Court also finds that the Notice 

constitutes valid, due and sufficient notice to all persons entitled thereto, and meets the 

requirements of Due Process. The Court further finds that the Notice is reasonably calculated to, 

under all circumstances, reasonably apprise members of the Settlement Class of the pendency of 

the Actions, the terms of the Settlement Agreement, and the right to object to the settlement and 

to exclude themselves from the Settlement Class. The Parties, by agreement, may revise the 

Notices and Claim Form in ways that are not material, or in ways that are appropriate to update 

those documents for purposes of accuracy or formatting for publication. 

 

IN RE: WHIRLPOOL CORP. FRONTLOADING WASHER PRODUCTS LIABILITY LITIGATION   

MDL No. 2001/Case No. 1:08-wp-65000 

The Honorable Christopher A. Boyko, United States District Court, Northern District of Ohio (May 

12, 2016):  The Court, having reviewed the proposed Summary Notices, the proposed FAQ, the 

proposed Publication Notice, the proposed Claim Form, and the proposed plan for distributing 

and disseminating each of them, finds and concludes that the proposed plan for distributing and 

disseminating each of them will provide the best notice practicable under the circumstances and 

satisfies all requirements of federal and state laws and due process. 

 

SATERIALE, ET AL. v. R.J. REYNOLDS TOBACCO CO. 

Case No. 2:09-cv-08394 

The Honorable Christina A. Snyder, United States District Court, Central District of California (May 

3, 2016):  The Court finds that the Notice provided to the Settlement Class pursuant to the 

Settlement Agreement and the Preliminary Approval Order has been successful, was the best 

notice practicable under the circumstances and (1) constituted notice that was reasonably 

calculated, under the circumstances, to apprise members of the Settlement Class of the pendency 

of the Action, their right to object to the Settlement, and their right to appear at the Final Approval 

Hearing; (2) was reasonable and constituted due, adequate, and sufficient notice to all persons 

entitled to receive notice; and (3) met all applicable requirements of the Federal Rules of Civil 

Procedure, Due Process, and the rules of the Court. 

 

FERRERA, ET AL. v. SNYDER’S-LANCE, INC. 

Case No. 0:13-cv-62496 

The Honorable Joan A. Lenard, United States District Court, Southern District of Florida (February 

12, 2016):  The Court approves, as to form and content, the Long-Form Notice and Short- Form 

Publication Notice attached to the Memorandum in Support of Motion for Preliminary Approval 

of Class Action Settlement as Exhibits 1 and 2 to the Stipulation of Settlement. The Court also 

approves the procedure for disseminating notice of the proposed settlement to the Settlement 

Class and the Claim Form, as set forth in the Notice and Media Plan attached to the Memorandum 

in Support of Motion for Preliminary Approval of Class Action Settlement as Exhibits G. The Court 

Case 8:19-cv-01386-VMC-CPT   Document 43-3   Filed 05/06/20   Page 23 of 24 PageID 368



 

 

finds that the notice to be given constitutes the best notice practicable under the circumstances, 

and constitutes valid, due, and sufficient notice to the Settlement Class in full compliance with the 

requirements of applicable law, including the Due Process Clause of the United States 

Constitution. 

 

IN RE: POOL PRODUCTS DISTRIBUTION MARKET ANTITRUST LITIGATION 

MDL No. 2328/Case No. 2:12-md-02328 

The Honorable Sarah S. Vance, United States District Court, Eastern District of Louisiana 

(December 31, 2014):  To make up for the lack of individual notice to the remainder of the class, 

the parties propose a print and web-based plan for publicizing notice. The Court welcomes the 

inclusion of web- based forms of communication in the plan. The Court finds that the proposed 

method of notice satisfies the requirements of Rule 23(c)(2)(B) and due process. The direct 

emailing of notice to those potential class members for whom Hayward and Zodiac have a valid 

email address, along with publication of notice in print and on the web, is reasonably calculated 

to apprise class members of the settlement. Moreover, the plan to combine notice for the Zodiac 

and Hayward settlements should streamline the process and avoid confusion that might otherwise 

be caused by a proliferation of notices for different settlements. Therefore, the Court approves 

the proposed notice forms and the plan of notice. 

 

SOTO, ET AL. v. THE GALLUP ORGANIZATION, INC. 

Case No. 0:13-cv-61747 

The Honorable Marcia G. Cooke, United States District Court, Southern District of Florida (June 16, 

2015):  The Court approves the form and substance of the notice of class action settlement 

described in ¶ 8 of the Agreement and attached to the Agreement as Exhibits A, C and D. The 

proposed form and method for notifying the Settlement Class Members of the settlement and its 

terms and conditions meet the requirements of Fed. R. Civ. P. 23(c)(2)(B) and due process, 

constitute the best notice practicable under the circumstances, and shall constitute due and 

sufficient notice to all persons and entities entitled to the notice. The Court finds that the proposed 

notice is clearly designed to advise the Settlement Class Members of their rights. 

 

OTT v. MORTGAGE INVESTORS CORPORATION OF OHIO, INC. 

Case No. 3:14-cv-00645 

The Honorable Janice M. Stewart, United States District Court, District of Oregon (July 20, 2015): 

The Notice Plan, in form, method, and content, fully complies with the requirements of Rule 23 

and due process, constitutes the best notice practicable under the circumstances, and is due and 

sufficient notice to all persons entitled thereto. The Court finds that the Notice Plan is reasonably 

calculated to, under all circumstances, reasonably apprise the persons in the Settlement Class of 

the pendency of this action, the terms of the Settlement Agreement, and the right to object to 

the Settlement and to exclude themselves from the Settlement Class. 
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	2. Class Certification for Settlement Purposes Only.  For settlement purposes only and pursuant to Federal Rule of Civil Procedure 23(b)(3) and (e), the Court provisionally certifies a class in this matter defined as follows:
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	8. Notice to the Class.  The proposed Notice Program set forth in the Settlement Agreement, and the Claim Form, Publication Notice, Long Notice and E-Mail Notice attached to the Settlement Agreement satisfy the requirements of Federal Rule of Civil Pr...
	9. Findings and Conclusions Concerning Notice.  The Court finds that the form, content, and method of giving notice to the Settlement Class as described in Paragraph 8 of this Order and the Settlement Agreement (including the exhibits thereto): (a) wi...
	10. Class Action Fairness Act Notice.  Within 10 days after the filing of the motion for preliminary approval, the Settlement Administrator shall have served or have caused to be served a notice of the proposed Settlement on appropriate officials in a...
	11. Exclusion from Class.  Any Settlement Class Member who wishes to be excluded from the Settlement Class must submit an exclusion request electronically on the Settlement Website, or mail a written notification of the intent to exclude himself or he...
	12. Objections and Appearances.  A Settlement Class Member who complies with the requirements of this paragraph may object to the Settlement, the Service Award Request, or the Fee Request.
	(a) Each Settlement Class Member desiring to object to the Settlement Agreement shall submit a timely written notice of his or her objection. To be timely, written notice of an objection in the appropriate form must be postmarked to the Clerk of the C...
	Any Settlement Class Member, including a Settlement Class Member who files and serves a written objection, as described above, may appear at the Final Approval Hearing, either in person or through counsel hired at the Settlement Class Member’s expense...

	13. Claims Process and Administration.  The Parties have agreed to a process for assessing and determining the validity and value of claims and a payment methodology to Settlement Class Members who submit a timely, valid claim form.  The Court prelimi...
	14. Termination of Settlement.  This Order shall become null and void and shall be without prejudice to the rights of the Parties, all of whom shall be restored to their respective positions existing immediately before this Court entered this Order, i...
	15. Use of Order.  This Order shall be of no force or effect if Final Judgment is not entered or if there is no Effective Date and shall not be construed or used as an admission, concession, or declaration by or against Defendant of any fault, wrongdo...
	16. Stay of Proceedings.  Except as necessary to effectuate this Order, all proceedings and deadlines in this matter are stayed and suspended pending the Final Approval Hearing and issuance of the Final Judgment, or until further order of this Court.
	17. Continuance of Hearing.  The Court reserves the right to adjourn or continue the Final Approval Hearing and related deadlines without further written notice to the Class.  If the Court alters any of those dates or times, the revised dates and time...
	18. Summary of Deadlines.  The preliminarily approved Settlement shall be administered according to its terms pending the Final Approval Hearing.  Deadlines arising under the Settlement Agreement and this Order include but are not limited to:
	1. Notice Deadline:  ________________
	[30 days after entry of this Order]
	2. Opt-Out and Objection Deadlines:  __________________
	[120 days after entry of this Order]
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	1. Definitions.  The capitalized terms used in this Final Approval Order shall have the same meaning as defined in the Settlement Agreement except as may otherwise be indicated.
	2. Jurisdiction.  The Court concludes that it has subject matter jurisdiction pursuant to 28 U.S.C. § 1332(d)(2), and personal jurisdiction over the Parties before it for the purposes of the Settlement.  Additionally, venue is proper in this District ...
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	5. Settlement Approval.  The Court concludes that the proposed Settlement is fair, reasonable, and adequate and accordingly it is finally approved.  Specifically, the Court in reaching this conclusion, has considered the factors set forth in Fed. R. C...
	6. Effectiveness of the Agreement. The Parties shall effectuate the Settlement Agreement in accordance with its terms.  The Settlement Agreement and every term and provision thereof shall be deemed incorporated herein as if explicitly set forth and sh...
	7. Objections.  The Court has considered all objections to the Settlement, including the objections of _______________.  The Court finds these objections do not counsel against Settlement approval, and the objections are hereby overruled in all respec...
	8. Exclusions.  The Settlement Class, which is bound by this Final Approval Order and Judgment, includes all members of the Settlement Class who did not submit timely and valid requests to be excluded from the Settlement Class.  A list of those putati...
	9. Appeal.  Notwithstanding the certification of the foregoing Settlement Class and appointment of the Representative Plaintiffs for purposes of effecting the Settlement, if this Order is reversed on appeal or the Settlement is terminated or is not co...
	10. Findings and Conclusions Concerning Notice.  The Court finds that the form, content, and method of giving notice to the Settlement Class as described in Article VII of the Settlement Agreement (including the exhibits thereto): (a) was the best pra...
	11. Timing of Relief.  Within the time period set forth in Article XII of the Settlement Agreement, the relief provided for in the Settlement Agreement shall be made available to the various Settlement Class Members submitting valid Claim Forms, pursu...
	12. Finality of Litigation.  Plaintiffs and Settlement Class Members are hereby permanently barred and enjoined from filing, commencing, prosecuting, maintaining, intervening in, participating in, conducting or continuing, either directly or in any ot...
	13. Release of Claims.  With respect to all Released Claims, Plaintiffs and each of the other Settlement Class Members have released, waived, and relinquished to the fullest extent permitted by law (a) the provisions, rights and benefits conferred by ...
	A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR.
	and (b) any law of any state or territory of the United States, federal law, or principal of common law, or of international or foreign law, that is similar, comparable or equivalent to Section 1542 of the California Civil Code.
	14. Claim and Issue Preclusion.  The terms of the Settlement Agreement, this Final Approval Order and the Judgment to be entered hereon shall have maximum res judicata, collateral estoppel, and all other preclusive effect in any and all claims for rel...
	15. Use of Order.  The Final Approval Order, the Judgment to be entered hereon, the Settlement Agreement, the Settlement which it reflects and all acts, statements, documents or proceedings relating to the Settlement are not, and shall not be construe...
	16. Representative Plaintiffs are awarded Service Awards of $ __________ each, such amounts to be paid by Defendant in accordance with the terms of the Settlement Agreement.
	17. Settlement Class Counsel is awarded attorneys’ fees in the amount of $ _________ and costs in the amount of $ __________, such amounts to be paid by Defendant in accordance with the terms of the Settlement Agreement.
	18. Dismissal of Litigation.  The above-captioned Litigation is hereby dismissed in its entirety with prejudice. This Final Approval Order shall constitute a final judgment pursuant to Rule 45 of the Federal Rules of Civil Procedure. Without affecting...
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