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MEMORANDUM SUPPORTING PLAINTIFF’S MOTION FOR FINAL APPROVAL 
OF CLASS SETTLEMENT, INCLUDING AWARD OF ATTORNEYS’ FEES, COSTS, 

AND EXPENSES 
_____________________________________________________________________________ 
 

Plaintiff, Terri A. Goetz (“Ms. Goetz”), through counsel, files this memorandum 

supporting her Motion for Final Approval of Class Action Settlement, including an award 

of attorneys’ fees, costs, and expenses.  

INTRODUCTION 

 Plaintiff, Terri A. Goetz (“Ms. Goetz”) moves the Court to approve her settlement 

with defendant, Benefit Recovery Specialists, Inc. (“BRSI”), under Wis. Stat. § 803.08. In 

October 2020, Ms. Goetz sued BRSI alleging it failed to protect her and the class’s 

“protected health information” (“PHI”), leading to a data breach by cybercriminals. (Doc. 

2). In so doing, Ms. Goetz alleged that the data breach harmed her and the class because 

it exposed them to an “increased risk” of identity theft, caused out-of-pocket losses, and 

posed a continuing risk to their identities because BRSI still possessed their PHI. (Id. ¶ 
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21). Ms. Goetz then litigated those claims against BRSI for over a year, fending off BRSI’s 

motions to dismiss and investigating the class’s claims. By November 2021, those efforts 

paid off, as Ms. Goetz secured a settlement that delivers class members identity 

protection, reimburses their losses, and improves BRSI’s security to better protect class 

members’ PHI. In other words, Ms. Goetz accomplished what she set out to do—all 

without risking the class’s claims at summary judgment, class certification, or trial. 

 In January 2022, the Court “preliminarily approved” the class’s settlement under 

Wis. Stat. § 803.08, finding it fell “within the range of possible approval as fair, reasonable, 

adequate, and in the best interests of the Settlement Class as to their claims against BRSI.” 

Doc. 55 ¶8. The Court then ordered the parties to notify the class, which they 

accomplished by emailing, mailing, and publishing notice. Direct mailed and emailed 

notice reached over 87% of the class, which is an excellent result and comports with the 

requirements of due process. See Hand v. Beach Ent. Kc, LLC, No. 4:18-CV-00668, 2021 WL 

199729, at *2 (W.D. Mo. Jan. 19, 2021) (noting that “[t]he Federal Judicial Center has 

concluded that a notice plan that reaches at least 70% of the class is reasonable.”) (citing 

Fed. Jud. Ctr., Judges’ Class Action Notice and Claims Process Checklist and Plain 

Language Guide 3 (2010)). The class’s response to notice of the settlement was 

overwhelmingly positive, with only 15 members excluding themselves and zero 
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objecting to it.1 As a result, the Court need only approve the settlement to deliver its 

benefits to the class.  

 The Court should do so because the settlement meets the five factors for approval 

under Wis. Stat. § 803.08(9).2 First, the parties notified class members about the settlement 

under the Court’s orders, which “direct[ed] notice in a reasonable manner to all class 

members who would be bound by the proposal.” Second, the settlement is “fair, 

reasonable, and adequate,” as it secures three remedies to address the harms that 

members suffered. Third, the parties filed their Settlement Agreement with the Court, 

detailing the agreement’s terms for approval. Fourth, the only opportunity for class 

members to exclude themselves from the class has expired. And fifth, no class members 

objected to the settlement, showing that the class approves of the Settlement and its 

 
1 As Plaintiff explains below, one individual filed an “objection” to the settlement that does not 
apply here. The individual is not a class member, meaning she does not have standing to object 
to the settlement. 
 
2 Under Wis. Stat. § 803.08(9): “(9) Settlement, voluntary dismissal, or compromise. The claims, 
issues, or defenses of a certified class may be settled, voluntarily dismissed, or compromised 
only with the court's approval. All of the following procedures apply to a proposed settlement, 
voluntary dismissal, or compromise: 

(a) The court must direct notice in a reasonable manner to all class members who would 
be bound by the proposal. 

(b) If the proposal would bind class members, the court may approve it only after a 
hearing and on finding that it is fair, reasonable, and adequate. 

(c) The parties seeking approval must file a statement identifying any agreement made 
in connection with the proposal. 

(d) If the class action was previously certified under sub. (2) (c), the court may refuse to 
approve a settlement unless it affords a new opportunity to request exclusion to 
individual class members who had an earlier opportunity to request exclusion but 
did not do so. 

(e) Any class member may object to the proposal if it requires court approval under sub. 
(9); the objection may be withdrawn only with the court's approval.” 
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benefits. As a result, the Court should approve the parties’ settlement and order them to 

implement its terms.  

RELEVANT BACKGROUND 

I. Litigation 

 In October 2020, Ms. Goetz sued BRSI—a billing and collections firm servicing 

healthcare providers across the country—because it lost control over patients’ PHI in a 

data breach by cybercriminals (“Data Breach”). Doc. 2 ¶¶1-3, 9. Ms. Goetz alleged 

cybercriminals could do so because “BRSI failed to adequately train its employees on 

even the most basic of cybersecurity protocols,” including “[i]mplementing guidelines 

for maintaining and communicating sensitive data[.]” Id. ¶14. As damages, Ms. Goetz 

alleged that the Data Breach exposed the class to an “increased risk” of identity theft, 

caused them out-of-pocket losses, and posed a continuing risk because BRSI still 

possessed their data. Id. ¶¶21, 52. As a result, Ms. Goetz asserted class action claims for 

negligence, invasion of privacy, and declaratory and injunctive relief. Id. ¶¶76-97. 

 In December 2020, BRSI moved to dismiss Ms. Goetz’s complaint on two grounds, 

arguing she lacked standing and failed to state her claims under Wis. Stat. § 802.06. See 

Doc. 9. The parties then stipulated to allow Ms. Goetz to amend her complaint (“FAC”), 

which mooted BRSI’s motion. Doc. 27. In the FAC, Ms. Goetz alleged that hackers had 

tried to steal her identity following the data breach. Doc. 31 ¶63. In response, BRSI again 

moved to dismiss, this time disputing the FAC’s identity theft allegations as “entirely 

conclusory [and] speculative,” and asserting the same two grounds. Doc. 33. In 

September 2021, Ms. Goetz opposed BRSI’s motion, responding that the FAC’s facts 
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established her standing and claims under § 802.06. Doc. 40. BRSI replied in October 2021, 

thus fully briefing the motion to the Court. Doc. 41. 

II. Mediation and Settlement 

While litigating, the parties twice mediated Ms. Goetz’s claims. In May 2021, the 

parties mediated with Judge Jay Gandhi, a retired federal judge with JAMS ADR. Doc. 

48, ¶4; Doc. 73, ¶7. Although the parties did not settle the class’s claims with Judge 

Gandhi, they “made progress identifying the scope of a class settlement and the key terms 

that remained in dispute.” Id. Months later, the parties would use that information to 

advance their case toward settlement.  

In November 2021, the parties agreed to mediate again with Bennett Picker, a well-

respected mediator from Stradley Ronon Stevens & Young, LLP, who has experience 

mediating data breach class actions. Id. ¶8. This time, the parties settled and executed a 

settlement agreement (“Settlement” or “Settlement Agreement”), which resolves the 

claims on a class-wide basis. Doc. 48, at pp. 63-64; Doc. 73 ¶8. In so doing, the parties 

knew that litigating the case would delay resolution and pose risks for both sides, 

including in dispositive motions, class certification, and at trial. Doc. 48, p. 65, ¶11. After 

considering those factors, the parties compromised the key terms of a class settlement. Id. 

¶9. In the weeks following, the parties negotiated and detailed their terms in the 

Settlement. Id. pp. 63-64, ¶5. 

III. Settlement Benefits 

 The Settlement delivers three benefits to the class—all addressing the harms Ms. 

Goetz raised in the FAC. First, the Settlement provides free credit monitoring and identity 
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theft restoration services to class members (including $1,000,000 in identity theft 

insurance coverage for each participating member). Doc. 48, Ex. 1 (“Settlement”) §5.1. 

This benefit addresses the “increased risk” for identity theft that Ms. Goetz alleged in her 

complaint. Second, BRSI will pay class members up to $2,500 for losses related to the data 

breach, creating a $1.8 million claim fund and addressing the out-of-pocket losses that 

class members suffered. Id. §§5.2-5.3. And third, BRSI certified that it implemented 

cybersecurity safeguards to protect class members’ PHI. Id. §5.5. What’s more, BRSI 

agreed to pay the costs to notify class members about the Settlement and administer all 

claims, thus saving class members that cost. Id. §5.4.  

 In exchange, Plaintiff agreed to release the class’s claims related to the Data Breach. 

Id. §9.1. Indeed, the Settlement releases only claims that “result from, arise out of, are 

based upon, or relate to the Data Breach, and conduct that was alleged or could have been 

alleged in the Action…” Id. Thus, Plaintiff and her attorneys achieved an agreement that 

serves the class’s interests while releasing claims related only to the Data Breach.  

IV. Preliminary Approval  

 In January 2022, the Court “preliminarily approved” the Settlement under Wis. 

Stat. § 803.08. Doc. 55. In so doing, the Court found that the Settlement Agreement fell 

“within the range of possible approval as fair, reasonable, adequate, and [is] in the best 

interests of the Settlement Class as to their claims against BRSI[.]” Id. ¶8. Indeed, the 

Court found the Settlement fulfilled the “purposes and objectives of the class action, and 

provides beneficial relief to the Settlement Class.” Id. The Court then appointed Ms. Goetz 

as Settlement Class Representative and appointed Cohen & Malad, LLP, Branstetter, 
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Stranch & Jennings, PLLC, and Turke & Strauss LLP as class counsel. Id. ¶¶5-6. 

 The parties then implemented their notice program, which the Court approved as 

“reasonably calculated to, under all circumstances, apprise the members of the Settlement 

Class of the pendency of this action, the certification of the Settlement Class, the terms of 

the Settlement Agreement, and the right of members to object to the settlement or to 

exclude themselves from the Class.” Id. ¶10. Due to changing circumstances, the parties 

twice moved to modify the notice, claims, and final approval hearing deadlines. See Docs. 

61, 65. The parties also moved to modify the program to permit the parties to publish 

notice to class members, which allowed them “[t]o provide notice to as many class 

members as reasonably possible,” by emailing, mailing, and publishing notice. Doc. 66 

¶1. The Court approved the parties’ request, permitting the parties to execute their notice 

program. See Doc. 70.  

V. The Notice and Claims Process 

The notice program notified class members about the Settlement by email, mail, 

and publication. To do so, the “settlement administrator,” Angeion (“Settlement 

Administrator”) used data from BRSI’s records and the USPS National Change of 

Address database to identify addresses. Angeion Dec. ¶¶ 6-8, 10-11. Indeed, between 

February and March 2022, BRSI provided the Settlement Administrator with member 

addresses from its files. Id. ¶¶6-8. After analyzing the data to remove duplicates, the 

Settlement Administrator identified 427,119 mailing addresses and 64,506 email 

addresses for class members, which the Settlement Administrator then used to notify the 

class. Id. ¶¶6-14.  
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In so doing, the Settlement Administrator emailed class members notice if it had 

their email address. Id. ¶¶12-14. On April 29, 2022, the Settlement Administrator emailed 

notice to 64,506 member emails, and only 3,575 bounced back. Id. The Settlement 

Administrator also mailed notice to the members if it had an address on file. Id. ¶¶9-11. 

Altogether, the Settlement Administrator attempted to notify 427,119 class members by 

email and mail, or around 87-90% of the class. Id. ¶¶9-14. For the remaining 10-13%, the 

Court approved the parties’ plan to notify them by publishing notice in newspapers in 

Lubbock, Texas, and Mountain Home, Arkansas, where they were most likely to live. 

Doc. 70; Angeion Dec. ¶18. The Settlement Administrator also advertised the Settlement 

online through Facebook and Instagram, leading to over 8,039,607 “impressions” through 

those means, exceeding the 4.1 million impressions it expected. Id. ¶¶15-17. And to 

support the program while notifying class members, the Settlement Administrator also 

created a settlement website, a toll-free number, and an email support mailbox. Id. ¶¶19-

22.  

 After receiving notice, class members could then claim their Settlement benefits, 

exclude themselves from the class, or object. Settlement §8. To date, only 15 class 

members have timely excluded themselves from the class and zero objected. Angeion 

Dec. ¶¶26-27; BRSI Dec. ¶ 8. Indeed, although one person “objected” to the Settlement by 

letter to the Court, BRSI determined that she was not a class member and received a notice 

in error. Id.  

The Settlement Administrator will intake and analyze claims through the claims 

filing deadline on July 29, 2022. Doc. 65.  
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LEGAL STANDARD 

 Wisconsin law requires courts to approve class action settlements under Wis. Stat 

§ 803.08. Section 803.08 provides, “[t]he claims, issues, or defenses of a certified class may 

be settled, voluntarily dismissed, or compromised only with the court’s approval.” 

Implemented in 2018, this rule was meant “to craft a Wisconsin class action rule that 

tracks as closely as possible to federal practice so that Wisconsin courts and practitioners 

can look to the well-developed body of federal case law interpreting [FRCP] 23 for 

guidance[.]”3  Harwood v. Wheaton Franciscan Servs., Inc., 2019 WI App 53, ¶21, 388 Wis. 

2d 546, 558, 933 N.W.2d 654, 660 (citing Judicial Council Committee Notes, 2017, § 

803.08). Under that guidance, “[a]pproval of class action settlements proceeds in two 

stages: (1) preliminary approval, followed by notice to the class, and then 

(2) final approval.”  Fox v. Iowa Health Sys., No. 3:18-cv-00327-JDP, 2021 WL 826741, at *1 

(W.D. Wis. Mar. 4, 2021) (citing Manual for Complex Litigation (Fourth) § 21.63 (2004)). 

 Under Wis. Stat. § 803.08, the Court must follow five “procedures” in approving a 

class action settlement. The Court must: (i) determine whether the parties notified the 

class about settlement in a “reasonable manner” under the Court’s orders; (ii) find that 

the settlement is “fair, reasonable, and adequate” at a hearing on the settlement; (iii) 

confirm that the parties filed all agreements with the Court; (iv) determine whether class 

members had an “earlier opportunity” to exclude themselves from the class, and whether 

 
3 When “a state rule mirrors the federal rule, [Wisconsin courts] consider federal cases 
interpreting the rule to be persuasive authority.” Luckett v. Bodner, 2009 WI 68, ¶29, 318 Wis. 2d 
423, 437, 769 N.W.2d 504, 511. 
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they must receive a “new opportunity”; and (v) resolve any objections.4 

ARGUMENT 

I. The Parties Notified the Class Under the Court’s Orders and Wis. Stat. § 803.08 
 

Courts hold that a notice program should “strive to reach between 70% and 95% 

of the class.” Bickel v. Sheriff of Whitley Cty., No. 1:08-CV-102-TLS, 2015 WL 1402018, at *2 

(N.D. Ind. Mar. 26, 2015) (citing Federal Judicial Center, Judges Class Action Notice and 

Claims Process Checklist & Plain Language Guide 3 (2010). (“It is reasonable to reach between 

70–95%. A study of recent published decisions showed that the median reach calculation 

on approved notice plans was 87%.”)); see also Pollard v. Remington Arms Co., 896 F.3d 900, 

906 (8th Cir. 2018) (reaching 73.7%, or possibly as low as 49% of class members, satisfied 

due process). Indeed, even a reach below 70% may be reasonable and constitute the “best 

notice practicable” depending on the circumstances. See Bickel, 2015 WL 1402018, at *2.  

 
4 (9) SETTLEMENT, VOLUNTARY DISMISSAL, OR COMPROMISE. The claims, issues, or defenses of a 

certified class may be settled, voluntarily dismissed, or compromised only with the court's 
approval. All of the following procedures apply to a proposed settlement, voluntary 
dismissal, or compromise: 
(a) The court must direct notice in a reasonable manner to all class members who would be 

bound by the proposal. 
(b) If the proposal would bind class members, the court may approve it only after a hearing 

and on finding that it is fair, reasonable, and adequate. 
(c) The parties seeking approval must file a statement identifying any agreement made in 

connection with the proposal. 
(d) If the class action was previously certified under sub. (2) (c), the court may refuse to 

approve a settlement unless it affords a new opportunity to request exclusion to 
individual class members who had an earlier opportunity to request exclusion but did 
not do so. 

(e) Any class member may object to the proposal if it requires court approval under sub. (9); 
the objection may be withdrawn only with the court's approval. 

 
Wis. Stat. § 803.08(9) 
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Wisconsin courts apply this standard flexibly, understanding that notifying all 

class members may be “impossible”: “The rule does not insist on actual notice to all class 

members in all cases. It recognizes it might be impossible to identify some class members 

for purposes of actual notice.” Hammetter v. Verisma Sys., Inc., 2021 WI App 53, ¶ 30, 399 

Wis. 2d 211, 233, 963 N.W.2d 874, 884 (citing Mullins v. Direct Digit., LLC, 795 F.3d 654, 

665 (7th Cir. 2015)). As a result, “[w]hen class members’ names and addresses are known 

or knowable with reasonable effort, notice can be accomplished by first-class mail[…] 

When that is not possible, courts may use alternative means,” including “publication of 

a notice in the primary local newspaper, and notice on a website.” Mullins, 795 F.3d 654, 665 

(7th Cir. 2015) (emphasis added). 

As Plaintiff describes above, the parties followed the Court’s Orders and Wis. Stat. 

§ 803.08 in notifying class members about the settlement. Indeed, the Settlement 

Administrator collected class member data, sorted it, and then used it to email, mail, and 

publish notice to class members. See generally Angeion Dec. In so doing, the parties 

notified around 427,119 class members about settlement by email and mail, or around 87-

90% of the class, meeting or exceeding the standards above. Id. For the remaining 10-13%, 

the parties notified them by publishing notice in newspapers where they were most likely 

to live. Doc. 70; Angeion Dec. ¶18. Last, the Settlement Administrator advertised the 

Settlement on Facebook and Instagram and established a website, toll-free number, and 

email inbox to support the program. Id. ¶¶14-16, 19-22. Thus, the parties directed “notice 

in a reasonable manner to all class members.” Wis. Stat. § 803.08.  See Fox, 2021 WL 826741, 

at *3. As a result, the Court should find Plaintiff satisfies the first prong under Subsection 
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(9).  

II. The Settlement is Fair, Reasonable, and Adequate  

“The court may grant final approval to a settlement only after a hearing and on a 

finding that the settlement is ‘fair, reasonable and adequate.’” Fox, 2021 WL 826741, at *3 

(citation omitted). In so doing, the court must consider these factors:  

(A)  the class representatives and class counsel have adequately represented 
the class; 

(B)  the proposal was negotiated at arm's length; 
(C)  the relief provided for the class is adequate, taking into account: 

(i) the costs, risks, and delay of trial and appeal; 
(ii) the effectiveness of any proposed method of distributing relief to 

the class, including the method of processing class-member claims; 
(iii) the terms of any proposed award of attorney's fees, including 

timing of payment; and 
(iv) any agreement required to be identified under Rule 23(e)(3); and 

(D)  the proposal treats class members equitably relative to each other. 
 

Id. at *4 (citing Fed. R. Civ. P. 23(e)(2)). As Plaintiff explains below, the Settlement satisfies 

these factors, meaning the Court should approve it under Wis. Stat. § 803.08.  

A. Plaintiff and Class Counsel have zealously represented the Settlement Class 
 

 Ms. Goetz and her attorneys have more than “adequately” represented the class’s 

interests under Wis. Stat. § 803.08. “The two key factors relevant to the determination of 

adequacy are an absence of potential conflict between the named plaintiff and absent 

class members, and an assurance of vigorous prosecution on behalf of the class.” Great 

Neck Cap. Appreciation Inv. P'ship, L.P. v. PricewaterhouseCoopers, L.L.P., 212 F.R.D. 400, 408 

(E.D. Wis. 2002). The point behind the rule is to ensure that “the named plaintiff and class 

counsel [are] able to serve the interests of the entire class.” Amchem Prods., Inc. v. Windsor, 

521 U.S. 591, 626, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997). In other words, plaintiffs and 
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their counsel are “adequate” if they can prosecute their case without conflicts.  

Ms. Goetz and her counsel zealously represented the Class, achieving the relief 

their Complaint sought without conflicts of interest. Indeed, Ms. Goetz and class 

members are all Data Breach victims that suffered the same injuries. See Doc. 47. And the 

Settlement does not guarantee Ms. Goetz any benefit beyond what the class will receive. 

In fact, the Settlement does not depend on Ms. Goetz receiving an “incentive award” or 

her attorneys receiving a certain fee, meaning the class will receive the Settlement’s 

benefits no matter how the Court rules on Ms. Goetz’s petition. Settlement §10 (“Neither 

Class Counsel’s application for, nor any individual’s entitlement to, a Service Award shall 

be conditioned in any way upon such individual’s support for this Agreement”). Thus, 

there are no “conflicts” between the class, Ms. Goetz, and class counsel.  

More to the point, Ms. Goetz and her attorneys achieved the Settlement through 

“vigorous prosecution on behalf of the class.” Great Neck, 212 F.R.D. at 408. Plaintiff filed 

her complaint in October 2020—nearly two years ago—litigating those claims for the first 

year and implementing the settlement in the second. Docs. 2 and 43. Ms. Goetz and her 

counsel settled this case only after filing two complaints, fending off two motions to 

dismiss, and mediating the class’s claims with two mediators. Docs. 2, 8, 9, 31, 32, and 73. 

Those efforts required Ms. Goetz and her attorneys to coordinate, plan, and commit 

resources to the case—all without knowing whether their claims would settle. Doc. 73 ¶8. 

But their efforts paid off, as they achieved the benefits Ms. Goetz sought in her Complaint. 

As a result, Ms. Goetz and her attorneys are “adequate” and this factor favors approval.  
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B. The Settlement Agreement Was Reached as a Result of Extensive Arms’ 
Length Negotiations 
 

 “There is usually an initial presumption of fairness when a proposed class 

settlement, which was negotiated at arm’s length by counsel for the class, is presented for 

court approval.” 2 Newberg On Class Actions, Herbert B. Newberg and Alba Conte, §11.41, 

at 11-88 (3d ed. 1992). As Plaintiff outlines above, the parties settled their case after 

negotiating terms with two mediators, Judge Gandhi and attorney Ben Picker. Doc. 73 ¶ 

11. Thus, the Court should presume the Settlement is fair because the parties negotiated 

it at “arm’s length,” and attorneys’ fees and a service award were negotiated separately 

from the Settlement’s benefits to the class. See Fox, 2021 WL 826741, at *4 (“The 

involvement of the mediator and the work it took to resolve this litigation demonstrates 

that the Settlement was reached as the result of an arms-length negotiation.”). As a result, 

the Court should find this factor favors approval.  

C. The Settlement Delivers Substantial Relief to the Class  
 

This factor requires the Court to ensure “the relief provided for the class is 

adequate, taking into account: (i) the costs, risks, and delay of trial and appeal; (ii) the 

effectiveness of any proposed method of distributing relief to the class, including the 

method of processing class-member claims; (iii) the terms of any proposed award of 

attorney's fees, including timing of payment; and (iv) any agreement required to be 

identified under Rule 23(e)(3).” Fed. R. Civ. P. 23(e)(2)(c); See also Wis. Stat. § 803.08(9)(c) 

(mirroring the federal rule). As Plaintiff explains below, the Settlement meets each factor, 

meaning the Court should approve it under Wis. Stat. § 803.08.  
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i. Settlement Benefits 

The Settlement delivers three benefits to the class, all addressing the harms they 

suffered in the Data Breach. First, the Settlement affords members free credit monitoring 

and identity theft protection (including $1,000,000 in identity theft insurance coverage for 

each participating member). Settlement § 5.1. This benefit addresses the “increased risk” 

for identity theft that Ms. Goetz alleged in her complaint. Indeed, courts laud settlements 

that provide credit monitoring: “Obviously, the credit monitoring services themselves 

confer an economic benefit, as they can retail for $9 to $20 a month.” In re Anthem, Inc. 

Data Breach Litig., 327 F.R.D. 299, 323 (N.D. Cal. 2018). 

Second, BRSI will pay Settlement Class members up to $2,500 for losses related to 

the Data Breach, creating a $1.8 million claim fund. Settlement §5.2-5.3. This benefit 

addresses class members’ out-of-pocket losses. Indeed, the benefit addresses losses that 

credit monitoring cannot and accounts for “the money incurred to mitigate and 

remediate the effects of the Data Breach,” as Ms. Goetz requested in her Complaint. Doc. 

2 ¶86; See also Doc. 47 ¶ 87.    

And third, the Settlement certified that BRSI improved its cybersecurity 

safeguards to protect class members’ PHI. Settlement §5.5. In fact, BRSI affirmed that it 

implemented six new safeguards, including multi-factor identification, data encryption, 

and employee training. Id. These changes will secure class members’ PHI going forward, 

thus addressing the “continued risk” Ms. Goetz raised in her Complaint. Doc. 2 ¶52; See 

also Doc. 47 ¶52. What’s more, BRSI agreed to pay the costs to notify class members about 

the Settlement and administer all claims, thus saving class members that cost. Settlement 
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§5.4.  

ii. The Costs, Risks, and Delay of Trial and Appeal Weigh in Favor 
of Final Approval 
 

Data breach cases are risky. As the Western District noted in Fox, “[d]ata breach 

litigation is evolving; there is no guarantee of the ultimate result.” Fox, 2021 WL 826741, 

at *5. Though plaintiffs around the country often survive motions to dismiss in data 

breach cases, certifying the class or winning at trial is uncertain. In re Brinker Data Incident 

Litig., No. 3:18-cv-686-TJC-MCR, 2021 WL 1405508, at *14 (M.D. Fla. Apr. 14, 2021) (“The 

Court acknowledges it may be the first to certify a Rule 23(b)(3) class involving individual 

consumers complaining of a data breach involving payment cards ....”); Adkins v. Facebook, 

Inc., 424 F. Supp. 3d 686, 691 (N.D. Cal. 2019) (granting motion to certify injunctive only 

class but denying motion to certify damages and issues classes in data breach class 

action); In re Hannaford Bros. Co. Customer Data Sec. Breach Litig., 293 F.R.D. 21 (D. Me. 

2013) (denying class certification in data breach action); In re TJX Cos. Retail Sec. Breach 

Litig., 246 F.R.D. 389 (D. Mass. 2007) (same).  

 Plaintiff and her attorneys navigated these risks to a Settlement that delivers the 

benefits they sought in their Complaint—all without risking the case in dispositive 

motions, at class certification, or during trial. In so doing, Plaintiff relied on her attorneys, 

who have represented plaintiffs in data breach cases across the country. Doc. 48, p. 63, ¶ 

3. With their experience, they affirmed that the settlement achieved substantial benefits 

for the class despite those risks. Id. As a result, the Court should find this factor favors 

approval.  
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iii. The Effectiveness of the Proposed Method of Distributing Relief 
to the Class Weighs in Favor of Approval 
 

The Settlement outlines the claims process and will distribute its benefits to class 

members who file claims. Class members have until July 29, 2022, to claim the 

Settlement’s benefits, including the credit monitoring and claims for economic losses up 

to $2,500. Doc. 64; Settlement §5. The Settlement Administrator will then review and 

verify class members’ claims. Id. §8. The Settlement Administrator must decide all claims 

and send those it approves to BRSI within 180 days of the Court’s order approving 

Settlement, issuing a Claims Determination Notice deciding the claims. Id. § 5.3.8. BRSI 

will then deposit funds into the Settlement Administration account within 45 days to pay 

claims. Id. The Settlement Administrator will also process class members’ economic 

claims and assist them in activating their IDX credit monitoring and identity theft 

protection services. Id. §7.1. Thus, the “proposed method of distributing relief” is robust 

and favors approval.  

iv. The Terms of the Proposed Award of Attorneys’ Fees, Including 
the Timing of Payment, Supports Final Approval. 
 

 In May 2022, Plaintiff petitioned the Court to award attorneys’ fees, costs, and a 

service award for Plaintiff. Docs. 72-74. As Plaintiff shows in her petition, the attorneys’ 

fees, costs, and service award are fair and reasonable, as they reflect fee and service 

awards in other data breach cases. See, e.g., Fox, 2021 WL 826741, at *5-6 (approving $1.5 

million in attorney fees and a $2,500 service award for the named plaintiff). Plaintiff also 

petitioned for fees and an award the Court two weeks before the class’s objection 

deadline, allowing class members an opportunity to review the request and object to it. 
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And Plaintiff and her attorneys included their fee and award request in their notice to the 

settlement class. See Doc. 48, p. 42 (long form notice). To date, no class members have 

objected to Plaintiff’s request for fees, costs, and a service award.5  

v.  There Are No Agreements Between the Parties Other Than the 
Settlement Agreement 
 

 The Settlement Agreement is the only agreement between the parties, which 

favors approval because it ensures that the Settlement Agreement is fully transparent. See 

Settlement.  

D. The Proposed Settlement Treats Class Members Equitably 
 

 The Settlement does not discriminate between class members, as it entitles all 

members to the same relief. Indeed, all members can claim the same credit monitoring, 

claim economic losses using the same process, and will benefit from the same safeguards 

implemented by BRSI. See Settlement §5. Any difference in economic recovery will reflect 

the expenses members incurred because of the Data Breach. These terms resemble those 

in Fox, where the Western District court approved them and noted: 

All Settlement Class members are eligible for one year of 
credit monitoring—a consistent remedy appropriate across 
the entire settlement class. The Settlement provides for 
different relief to Settlement Class members who have 
incurred different damages resulting from the security 
incidents, allowing specific claims for ordinary expenses or 
extraordinary expenses. To the extent Settlement Class 
members receive different compensation under the 
Settlement, it will reflect their different losses and be 
proportionate to their actual harms. Additionally, all 

 
5 Plaintiff does not repeat the arguments from the Application for Attorney Fees & Expenses and 
Plaintiff’s Service Award here but incorporates those arguments and exhibits if relevant here. 
Docs. 72-74. 
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Settlement Class members will benefit from UnityPoint's 
improved security measures. 
 

2021 WL 826741, at *6. So too here. As a result, the Court should find this factor favors 

approval.  

III. The Parties Filed Their Settlement Agreement with the Court  

Subsection (c) under Wis. Stat. § 803.08(9) requires the parties to “file a statement 

identifying any agreement made in connection with the proposal.” The parties did so by 

filing the Settlement Agreement with the Court, Doc. 48, Ex. 1, thus detailing the 

settlement’s terms for the Court. There are no other agreements between the parties. 

Thus, Plaintiff has satisfied this factor and it supports approval.  

IV. Wisconsin Law Does Not Afford Class Members a “New Opportunity” to 
Exclude Themselves 

 
Subsection (d) under Wis. Stat. § 803.08(9) allows the Court to give certain classes 

two chances to object to a settlement, but only if the first opportunity expired before 

settlement. The rule addresses class actions in which the Court certifies a class before 

settlement, thus requiring the Court to “direct notice” to the class under Subsection (4).6 

In those cases, courts may allow class members a “new opportunity to request exclusion” 

because the settlement happened after the court certified the class. But that is not the case 

here. Here, the Court did not certify the class until the parties settled, meaning class 

members need only one opportunity to exclude themselves.  

 
6 See Wis. Stat. § 803.08(4): “For any class certified under sub. (2) (c), the court must direct to 
class members the best notice that is practicable under the circumstances, including individual 
notice to all members who can be identified through reasonable effort.” 
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Moreover, the Court found that the Settlement Class met the requirements to 

certify the class under Wis. Stat. § 803.08 in its Preliminary Approval Order. Nothing 

since changes this analysis and the Court should still certify the class under Wis. Stat. § 

803.08.  

V. No Class Members Objected to the Settlement  

To date, only 11 class members excluded themselves from the class before the 

deadline, and none objected, meaning the Court need not resolve any objections under 

Wis. Stat. § 803.08(9)(e). While one “objection” was filed by Barbara Johnson, she is not a 

class member. BRSI Dec. ¶8. Objectors must have standing to object to a settlement, 

establishing themselves as class members entitled to relief. Landsman & Funk, P.C. v. 

Skinder-Strauss Assocs., No. 08CV3610 CLW, 2015 WL 2383358, at *2 (D.N.J. May 18, 2015), 

aff’d, 639 F. App'x 880 (3d Cir. 2016); see also Pearson v. Target Corp., 968 F.3d 827, 835 (7th 

Cir. 2020) (noting that “class members [have] standing to defend the class”) (emphasis 

added). Indeed, courts bar “objections” from persons who lack standing. Id. (“Based on 

the facts presented, the Court determines that the Objectors lack standing to object 

because they are not members of the class”). The rule arises from Rule 23, which 

“provides that only ‘class member[s] may object to’ a proposed class action settlement. 

Hence, non-class members[…] ‘have no standing to object’ to the proposed settlement.” 

Candelaria v. Health Care Serv. Corp., No. CV 17-404 KG/SMV, 2020 WL 3832919, at *2 

(D.N.M. July 8, 2020). Wisconsin law mirrors this rule, stating that only a “class member 

may object to the proposal.” Wis. Stat. § 803.08(9)(e).  
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 BRSI reviewed Ms. Johnson’s “objection” and determined that she received 

settlement notice in error and is not a class member. BRSI Dec. ¶8. BRSI did so by 

reviewing the dataset that had Ms. Johnson’s contact information, which BRSI received 

from a customer. Id. ¶6. After analyzing the dataset, BRSI determined that 14,512 of the 

48,060 individuals listed in the dataset were not affected by the Data Breach. Id. ¶7. Ms. 

Johnson’s contact information is included in that subset, meaning she inadvertently 

received notice and is not a class member. Id. ¶ 8.  

 For her part, Ms. Johnson also did not know why she received settlement notice, 

as BRSI had no reason to collect her records: “If I wasn’t a patient of theirs, there would 

be no need for obtaining and keeping my personal information.” Doc. 82, p. 2. Thus, Ms. 

Johnson is not a class member, meaning she does not have standing to object to the 

Settlement. As a result, the Court should either not consider her objection or overrule it 

in approving the Settlement under Wis. Stat. § 803.08.  

CONCLUSION 

 Plaintiff and her attorneys have made significant benefits available to class 

members during a time where the law surrounding data breaches is evolving and 

uncertain. The Settlement Class members were provided direct and individual notice, or 

notice reasonably directed to reach them, of the Settlement, and given additional 

resources by which they can get more information about the Settlement Agreement. No 

Settlement Class Members have objected to either the Settlement or to Plaintiff’s request 

for attorneys’ fees, costs, and service awards. 

 For these reasons, and for the reasons in Plaintiff’s memorandum in support of 
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preliminary approval supporting certification of the Settlement Class, appointment of 

Class Counsel, and Plaintiff’s application for attorney fees and expenses and a service 

award for Plaintiff, and because the Settlement is fair, adequate, and reasonable, Plaintiff 

asks this Court to grant her motion for final approval, and grant the motion for attorney 

fees, costs, and service award. 

Dated: June 29, 2022.  

TURKE & STRAUSS LLP 
 
/s/ Samuel J. Strauss    
Samuel J. Strauss, State Bar No. 1113942 
Raina Borrelli, (admitted pro hac vice) 
613 Williamson St. Suite 201  
Madison WI 53703 
Tel.: (608) 237-1775 
sam@turkestrauss.com 
 
Lynn A. Toops (admitted pro hac vice) 
Vess A. Miller (admitted pro hac vice) 
COHEN & MALAD, LLP 
One Indiana Square, Suite 1400  
Indianapolis, IN 46204  
Tel.: (317) 636-6481  
ltoops@cohenandmalad.com 
 
Gerard Stranch (admitted pro hac vice) 
BRANSTETTER, STRANCH  
& JENNINGS, PLLC 
223 Rosa L. Parks Avenue, Suite 200 
Nashville, TN 37203 
Tel.: (615) 254-8801 
gerards@bsjfirm.com 
 
Attorneys for the Class  

 

 

Case 2020CV000550 Document 88 Filed 06-29-2022 Page 22 of 22

mailto:sam@turkestrauss.com
mailto:ltoops@cohenandmalad.com
mailto:gerards@bsjfirm.com

