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VERIFIED SUPPLEMENT IN SUPPORT OF PETITION FOR
AWARD OF ATTORNEY'S FEES AND NONTAXABLE COSTS

The law firm of McBrayer PLLC ("McBrayer"), as Class Counsel and as counsel for Named

Plaintiffs and Settlement Class Representatives, Haynes Properties, LLC, Mitch and Scott Haynes

dba Alvin Haynes & Sons, and S&GF Management, LLC (collectively the "settlement Class

Representatives"), respectfully submits this verified supplement in support of its petition for

Award of Attomey's Fees and Nontaxable Costs previously submitted herein.

SUPPLEMENT

McBrayer, both prior to and after its appointment as Class Counsel, has investi gated,

litigated, and pursued the judicial dissolution of the Burley Tobacco Growers Cooperative

Association ("BTGCA" or the ooCo-op") and its efforts have resulted in the partial settlement that

provides the majority of the Co-op's assets to Settlement Class members, ceases the Co-op's

expenditure of assets, and provides finality with respect to the Co-op's dissolution. This result

would not have been obtained without McBrayer's efforts, and McBrayer's actions benefitted each

member of the Settlement Class. For these reasons, and those stated in more detail herein and in

McBrayer's previously filed petition, its request for 25o/o of the net proceeds from the dissolution

of the Co-op and reimbursement of its nontaxable costs is reasonable and appropriate.
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I. McBrayer's litigation strategy resulted in an expedited dissolution that
preserved the Co'op's assets as contemplated by the proposed settlement.

Generally, "[t]he common fund doctrine provides that a private plaintiff, or [its] attorney,

whose efforts create, discover, increase or preserve a fund to which others also have a claim is

entitled to recover from the fund the costs of [its] litigation, including attorney's fees."l Courts

have found that if class counsel litigates a class action resulting in the establishment of a monetary

settlement fund, they have obviously recovered a common fund entitling them to a fee therefrom.2

McBrayer created, increased, and preserved the common fund in this case3 and, while efforts by

other parties were a contributing factor in the ultimate resolution of the dissolution claim,

McBrayer's strategy was the only strategy that could have and did result in the expedited

distribution of the Co-op's assets to a large group of Co-op members, and the cessation of the

dissipation of Co-op assets.4

In late 2018, McBrayer engaged in discussions with burley tobacco farmers on the many

failures and shortcomings of the Co-op, which were confirmed by the Kentucky Center for

Agriculture and Rural Development ("KCARD") Report. Based on the discussions with farmers

and the KCARD Report, McBrayer believed that the Co-op was ineffective, was operating in

violation of its Articles of Incorporation and by-laws, did not maintain membership equity

1 vincent v. Hughes Air 't{est, Inc., 557 F.2d 759,769 (gth cir. 1977) (emphasis added).

2 5 Newberg on Class Actions $ 15.58 (5th ed. 20lZ).
3 The Court's Findings and Opinion entered on February 7,2027 makes such a finding by noting on page
23 that "[i]t is undisputed that the McBrayer firm identified, investigated, brought, and prosecuted the
claims in this action (including the claim for judicial dissolution of the Co-op."
4 This is not to say that the efforts of other parties, including the Billings Law Firm ("Billings") did not
contribute to the resolution of the dissolution claim. Billings's work placed pressure upon the Co-op both
before and after the initiation of this litigation, and certainly played a role in the mediation that led to the
proposed settlement. As detailed herein, Billings also provided assistance to McBrayer in various aspects
of pursuing Plaintiffs' claims.
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accounts, did not allocate income/losses to its members, and had made no dividends or

distributions to its members since 2014. Moreover, McBrayer believed the Co-op was not

communicating with its members, had become more board-centered than member-centered, and

was serving less than ten percent of all burley tobacco producers. As a result, McBrayer believed

there was a waste of assets occurring that needed to be addressed.

To remedy this, McBrayer developed, on behalf of its clients and those similarly situated,

a plan to pursue the judicial dissolution of the Co-op through litigation. By doing so, McBrayer

could ensure that a large group of members of the Co-op could share in the dissolution proceeds,

the waste of Co-op assets could be halted, and a final resolution could be achieved which would

remedy the Co-op's issues. Accordingly, after a lengthy investigation and research period,

McBrayer, on behalf of its clients and those similarly situated, filed this lawsuit on January 27,

2020 asserting claims for breach of fiduciary duty, judicial dissolution, and declaratory judgment.

As McBrayer was conducting its research and investigation, it learned that Billings, on

behalf of its clients, was undertaking a different strategy to remedy the Co-op's issues. Billings

sought an extrajudicial dissolution of the Co-op through the collection of proxy ballots and a

proposed vote of dissolution. As has been put before the Court in other pleadings, Billings

undertook measures to pursue its strategy including soliciting proxy ballots and scheduling a

special meeting to vote on its dissolution plan.

Within days of this lawsuit being filed, the Co-op enacted aplanthat would have resulted

in the sale of all or substantially all of the Co-op's assetso a distribution of money over a four-year

period, and the retention of $3,500,000 for oofuture operations" as an "advocacy" group (the

"February 5th Proposal").
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Thus, as this lawsuit progressed, there wete three competing strategies or plans that could

have resulted in a distribution of some of the Co-op's assets to certain members. However,

McBrayer's strategy was the only strategy that could have resulted in the expedited distribution of

all of the Co-op's assets to a large group of Co-op members, the cessation ofthe dissipation of Co-

op assets, and, most importantly, it is the only onethat did (ifthe proposed settlement is approved).

As a result, if the proposed settlement is approved, McBrayer is entitled to a common fund fee

award for creating the common fund derived from the proposed settlement.

As alleged in various pleadings before the Court, before this lawsuit, the Co-op's

membership listings and records were lacking. It appears that the Co-op's 2019 membership list

varied between 400 and 900 people at various times before this lawsuit was filed, and other years

were similarly inconsistent. As such, any plan to dissolve the Co-op extrajudicially would have

been rife with issues. Without an exact number of members, or even any agreement as to what

constituted the Co-op's membership, there would have been no way to determine whether voting

requirements were met, including what number of proxies constituted a majority, a quorum, or a

two-thirds vote of the Co-op's membership, or who would be entitled to a distribution. Inevitably,

litigation would have resulted from disputes regarding the membership and the propriety of any

proposed extrajudicial dissolution. By taking the initiative in filing this lawsuit, McBrayer brought

the matter forward more expeditiously and has reached an agreement that will result in more

money in the hands of more members more quickly.s

5 This lawsuit and the proposed settlement include more members of the Co-op than others as Billings's
plan included members from crop year 2016 to 2020. McBrayer's litigation proposed a class of 2015

ihrough 2019, and the proposed settlement contemplates members from crop years 2015 to 2020.

Moreover, through this litigation, McBrayer has been able to initiate a robust notice program allowing

additional members, who may not have been included in any extrajudicial dissolution, to come forward and

take part in the proposed settlement.
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Moreover, McBrayer's strategy and the resulting proposed settlement, has ceased the

ongoing asset dissipationat the Co-op. Through Court orders, the Co-op was prohibited from

dissipating the large majority of its assets, and the Co-op has begun an orderly liquidation process.

The proposed settlement allows the Co-op to avoid the need to expend further assets in litigation

disputes over votes, membership, or other issues present in the extrajudicial plans, and limits any

further claims only to the extent of its insurance coverage. This finality was only possible because

of McBrayer's strategy and efforts, and allows the Co-op to avoid the need to conserve resources

for future litigation resulting in more money for the members.

Similarly, had the February 5th Proposal been implemented by the Co-op, there is little

doubt that the amount of assets available for distribution to the members (however they would be

defined) would have been considerably lessened. The February 5th Proposal intended to stretch

out the liquidation of the Co-op's assets for years while operations continued. This, along with

the $3.5 million being retained, would have done nothing but lower the amount available for

distribution to members.

Accordingly, McBrayer's litigation strategy is the only strategy that could have and did

result in the proposed settlement which benefits the members of the Settlement Class. This further

supports a conclusion that McBrayer's request for attorney's fees is reasonable.

il. McBrayer's actions in investigating, litigating, and pursuing the Co-op's
dissolution directly caused the proposed settlement.

McBrayer's litigation strategy is only one component of the creation of the common fund

in this case. McBrayer's actions and efforts in investigating, litigating, and pursuing the Co-op's

dissolution caused the creation of the common fund, and resulted in substantial benefit to the

Settlement Class. If not for McBrayer's efforts, the proposed settlement would not be before the

Court and the dissolution of the Co-op would likely remain an outstanding issue. McBrayer
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promptly took action to litigate its clients' claims and create the common fund. In doing so, as of

January 31, 2021, McBrayer has invested over 2,400 attorney hours on this matter.6 A detailed

summary of these actions is necessary to fully understand the scope of the work done by McBrayer

to cause the creation of the common fund.

It is important to note that McBrayer did, at various points in the litigation, discuss this

matter with Billings. These discussions ranged from strategy, to obtaining documentation that

Billings had received from the Co-op, to receiving comments on drafts of motions and responses.

These actions furthered the litigation as Billings had acquired knowledge regarding the Co-op and

possessed a number of documents. Billings's request for an attorney's fee from the common fund

does not diminish or impact McBrayer's requested attorney's fee as attorneys other than class

counsel commonly apply for fees when a common fund is obtained.T

At all points, Billings maintained that litigation was not its clients' strategy and McBrayer,

alone, shouldered the burden and risks of pushing the litigation forward. McBrayer's work in

doing so is best understood by detailing each stage of litigation.

1. Pre-Litigation.s

As discussed previously, McBrayer engaged in pre-litigation efforts that continued until

the filing of this lawsuit on January 27,2020. This pre-litigation work included but was not limited

6 In addition to attorney time dedicated to this case, McBrayer invested 56 hours of paralegal time and

approximately 80 hours of time from a non-practicing attorney.

7 See 5 Newberg on Class Actions $ 15.60 (5th ed. 2012). Again, McBrayer does not seek award of a fee

which combined with any award to Billings would total in excess of 25Yo of the net proceeds from the
liquidation of the Co-op.

8 Courts have found that work collateral to the actual lawsuit can be considered in determining an

appropriate attorney's fee award. See, e.g., Wininger v. SI Management, L.P.,301 F.3d 1115,1121 (9th Cir.
2002) (finding it was within a Court's ". . , equitable power to award fees for work that helped create the
fund, even though the fees compensated for work done outside the strict confines of the litigation
immediately before the court.").
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to the following:

Discussing issues related to the Co-op with farmers and analyzing the
KCARD Report.

Conducting research and investigation into potential claims against the Co-
op.

Once it was clear that the Co-op was not going to act to remedy the issues
contained in the KCARD Report on its own, drafting a complaint that was
filed in this Court on January 27,2020 asserting causes of action for breach
of fiduciary duty, judicial dissolution, and declaratory judgment. The
Complaint was drafted in a manner to undercut a potential motion to dismiss
and to move quickly to stop the ongoing dissipation of Co-op assets.

McBrayer expended over eighty hours of attorney time in this part of its work.

2. Litigation.

Since January 27, 2020, this lawsuit has been vigorously prosecuted by McBrayer and

strongly defended by attorneys for the Co-op from three different law firms. The prosecution of

the matter has included but is not limited to the following:

McBrayer responded to the February 5th Proposal and filed an amended
complaint to include a claim for injunctive relief relating to the February
5th Proposal. Further, McBrayer researched, drafted, and filed a forty-one-
page motion for injunctive relief seeking to restrain the Co-op from
implementing the February 5th Proposal and to maintain the Co-op status
quo pending resolution of this lawsuit.

McBrayer researched, drafted, and filed a lengthy response to the Co-op's
anticipated motion to dismiss, while preparing a reply in support of its
motion for injunctive relief. Briefing on the motion to dismiss and motion
for injunctive relief occurred throughout February, March, and April of
2020.

a

a

a

a

a While researching and briefing these motions, McBrayer also engaged in
substantial third-party discovery. Within ten days of filing the original
complaint herein, McBrayer served requests for production of documents,
interrogatories, and requests for admissions on the Co-op. Just a few weeks
later, McBrayer issued twenty subpoenas deuces tecum to Greg Craddock,
Robert Jameso Tim Lyons, Tom Ingram, Eddie Martin, Roger Quarles, Guy
Heitkemper,Lany Gomer, Dale Seay, Al Pedigo, Donald Mitchell, David
Chappell, Robert Bush, Paul Ticker, Troy Martin, Tim Tarter, Eddie
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Warren, Joe Luckett, Halleck Cappy Adkins, and Kevin Rawlings.
McBrayer followed its first round of third-party subpoenas duces tecum by
issuing additional third-party subpoenas duces tecum and Notices of
Deposition Duces Tecum for depositions and/or document production from
KCARD, Wells Fargo, NA, and three out-of-state recipients including
Daniel Green, Burley Stabilization Corporation, Genamera Extracts, LLC,
and Genamera, LLC. In total, twenty-four subpoenas duces tecum were
served along with extensive written discovery directly on the Co-op within
just a few weeks of this lawsuit being filed. In response to McBrayer's
discovery efforts, the Co-op filed a motion seeking a stay, which was
defeated.

After the Court heard McBrayer's motion for injunctive relief on March
23,2020, McBrayer secured an agreement from the Co-op as follows:

[TJhe BTGCA will not dissipate or distribute to its
members or other persons (except its secured lender) any
portion of net sale proceeds of its securities portfolio, its
real property at 620 South Broadway or its Tobacco
Inventory, but it may continue to pursue sales of each
such asset in the ordinary course of its business. The
Court having expressed concerns about the proposed
joint venture with Burley Stabilization Corporation, a
Tennessee public bene/it corporation, to offer 2020
contracts to burley growers in Kentuclqt that would
impose 50o% of the risk on BTGCA, there shall be no such
joint venture.

a Further, pursuant to an agreed order entered on April 21,2020, McBrayer
prevented dissipation of the Co-op's assets; and, more importantly, forced
an agreement with the Co-op effectively placing the Co-op's assets under
the jurisdiction of this Court.

McBrayer expended over 300 hours of attorney time in this part of its work.

Mediation and Settlement Negotiation.
With increasing pressure on the Co-op, and the looming prospect of continued, lengthy

litigation, the parties agreed to participate in mediation. McBrayer's efforts during mediation

included but were not limited to the following:e

e McBrayer notes that specific discussions that occurred during the mediation sessions are protected under

KRE 408 and the mediation agreement. As such, the summary contained herein is general.
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On April 22123, 2020, the parties made and entered into a mediation
agreement with Mr. Houlihan. The mediation occurred over a seven-week
period from April 22 tlrough June 9, 2020. The mediation, led by Mr.
Houlihan, consisted of multiple video and/or telephone conference sessions
with Mr. Houlihan.

The Co-op maintained a hard stance and made shrewd negotiation efforts
aimed at preserving the Co-op, to some extent, on an ongoing basis.

Ultimately a partial settlement was reached, which largely achieved the
goal sought by Plaintiffs when this lawsuit was first brought: the prompt
dissolution and liquidation of the Co-op under the jurisdiction of the Court,
with legal finality as to the identity of those burley tobacco producers who
comprised the Co-op membership. This resulted in the largest dollar
amount of distribution possible without the Co-op being required to retain
millions of dollars in reserves to defend against possible future litigation.

After the parties reached an agreement in principle as to the partial
settlement terms, McBrayer took the lead in formalizing the terms of the
partial settlement. This drafting process was challenging, complicated,
time-consuming, and, after multiple drafts being considered by the parties,
resulted in a lengthy Stipulation and Agreement of Partial Settlement that
was signed by all parties. The settlement drafting process was particularly
complicated because of the involvement of five law firms and ten attorneys,
and because the Co-op's insurance carrier, Navigators Insurance Company,
did not participate in and had not been involved in reaching the partial
settlement. Thus, the settlement language had to reserve claims against the
Co-op, and its directors, officers, employees and others to the extent of the
Co-op's insurance coverage.

McBrayer, as the principal drafter of the Stipulation and Agreement of
Partial Settlement prepared in excess of twenty drafts of the Stipulation and
Agreement of Settlement. Drafts were circulated among the parties on or
about April20, April22, April23, May 1, May 14, May 15, May 18, May
22, May 23, May 26, May 27, May 28, June 2, June 3, June 4, and June 9,
2020.

McBrayer expended over 275 hours of attorney time in this part of its work.

4. Preliminary certification, appointment of Class Representatives, and appointment of
Class Counsel.

After the parties agreed to the partial settlement, McBrayer's focus shifted to obtaining

preliminary certification to get the partial settlement to the proposed Settlement Class for
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consideration. This phase of the litigation began on or around June 10,2020 and continued through

October 19,2020 (the date of the hearing at which Named Plaintiffs were appointed as Class

Representatives and McBrayer attorneys were appointed as Class Counsel). McBrayer's efforts

during this portion of the case included but were not limited to the following:

McBrayer engaged in briefing and legal research including filing pleadings

regarding preliminary certification of the Settlement Class, seeking

appointment of Class Representatives and Class Counsel, addressing

jurisdictional concerns raised by the Court, addressing concems raised by

the Court pertaining to class treatment, and other motions to obtain class

definitions and to resolve other matters before the partial settlement was

sent to the proposed Settlement Class. These briefs were lengthy,

thoroughly researched, and included numerous exhibits as attachments.

Hundreds of pages of briefing was completed while McBrayer sought

preliminary approval, and nearly 1,000 pages of exhibits were put before

the Court for consideration.

In addition to the extensive briefing, McBrayer prepared for and

participated in hearings on Jvne 29 , 2020 , Jvly 23 , 2020, August 13 , 2020,

and August 20, 2020. McBrayer also prepared for, including compiling

materiali and preparing witnesses, the October 19, 2020 evidentiary hearing

before the Court.

o Engaged in numerous calls and discussions with counsel for the parties, and

regularly and routinely communicated with Plaintiffs, in writing and by

telePhone.

McBrayer expended over 990 hours in attorney time in this part of its work.

5. Post-Appointment of class Representatives and class counsel.

Since October Ig, 2020, and through this date, McBrayer has undertaken, without

limitation, the following actions in furtherance of the partial settlement:

Engaged in discussions and negotiations, and secured a contract, with
Angeion for its services as Settlement Administrator. The Settlement

Administrator assisted McBrayer in developing a robust notice plan, which

was ultimately approved by the Court.l0 McBrayer and the Settlement

Administrator also established a settlement website, btgcasettlement.com,

a

o

a

t0 The Notice plan is described in more detail in the Motion for Ruling re Sufficiency of Notice filed on

February 16,2021 and the declarations attached thereto.

10



a

o

a

a

which served as a point of reference for potential class members to learn
about the proposed settlement.

McBrayer established a dedicated toll-free line and e-mail for class

members to directly contact Class Counsel at its Lexington office. This
enabled McBrayer to receive and resolve hundreds of phone, e-mail, fax,
and mailed-in inquiries from potential members of the Settlement Class.

Participated in liaison counsel calls with the Court.

Received, reviewed, analyzed, and organized hundreds of pages of
documents and files that have been submitted to the Settlement

Administrator.

obtained updated opinions from wayne stratton, CPA/ABV/CFE/CRIAC,
Jones, Nale & Mattingly PLLC, for purpose of determining and obtaining
an opinion as to net partial settlement value for purpose of assisting Court
and otherwise.

Continued briefing on various issues, participated in hearings on February

l2th and 16th,2021, regarding the Fairness Hearing, and prepared for the

Fairness Hearing, including witness preparation and organization of
evidence.

As of January 3l,2}2l,McBrayer has expended over 800 hours of attorney time in this part of its

work.

6. Future involvement.

McBrayer's involvement with this case will not end if the partial settlement is approved.

McBrayer anticipates it will be involved for many months in, among other things, the process of

veriffing membership status of potential class members, assisting the proposed dissolution

committee, addressing legal issues that arise as the Co-op is liquidated, and assisting with making

distributions.

McBrayer analyzedits time records and determined that, on average, its attorneys billed

180 hours per month on this lawsuit in2020. McBrayer reasonably projects that its work will

continue at the same pace for at least another six months (in addition to the time already spent in
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January) and then likely at a 50%o reduced amount for an additional six months thereafter. Thus,

McBrayer projects its attorneys will spend an additional 1,800 hours on this lawsuit through

January of2022.

CONCLUSION

McBrayer has investigated, litigated, and pursued the judicial dissolution of the Co-op and

its efforts have resulted in the partial settlement that provides the majority of the Co-op's assets to

Settlement Class members, ceases the Co-op's expenditure of assets, and provides finality with

respect to the Co-op's dissolution. McBrayer's significant investment of time and resources in

reaching this result compels a conclusion that an award of attorney's fees in an amount equal to

25o/o of the net proceeds from the liquidation of the Co-op is reasonable.

Respectfully submitted,

/s/Robert E. Maclin. III
Robert E. Maclin,III (KBA #43025)
Katherine K. Yunker (KBA #79592)
Jaron P. Blandford (KBA #87464)
Jason R. Hollon (KBA #96148)
McBrayer PLLC
2018. Main Street, Suite 900
Lexington, KY 40507-1 361
(gse) 23 1-8780
remaclin@mcbrayerfi ffn. com

Counsel for Plaintffi and Class Representatives
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VERIFICATION

I, Robert E. Maclin, III, counsel for Plaintiffs and Class Representatives, and Member of
McBrayer PLLC, under oath, do attest that, to the best of my knowledge and belief, the facts
contained in the foregoing Supplement
Nontaxable Costs are true and accurate.

in Support of Peti Award of 's Fees and

ROBERT E. MACLIN, III

COMMONWEALTH OF KENTUCKY

COLTNTY OF FAYETTE

Acknowledged, subscribed and sworn to before me by Robert E. Maclin, III on this the
ITth day of February,202l.

My Commission Expires:

Notary

)
)
)

Nr{""/ -.rfD'. ssalo
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CERTIFICATE OF SERVICE

I hereby certit/ that a true and correct copy of this filing was served this 17th day of
February, 2021, via the KYeCourts e-filing system, and via U.S. Mail postage prepaid upon the
following:

Jeremy S. Rogers
Dinsmore & Shohl LLP
101 South Fifth Street, Suite 2500
Louisville, Kentucky 40202
j eremy.rogers@dinsmore. com
Counsel for Defendant Burley Tobacco
Grow er s C ooper ativ e As soc iation

Courtesy Copy To:
Hon. Julie Muth Goodman
c/o Alicia Dean
aliciadean@ky c ourts. net

Copy to Objectors (U.S. Mail):
Addison Thomson
Leonard Edwin Gilkison
Josh Curtis
Jacob Barnes
David Barnes
Richard Sparks
William A. Thomson
William David Furnish
Jennifer Darnell
Michael Furnish
George Darnell
Steve Lang
Clay M. Darnell
Jarrod Stephens
Brent Dunaway
Robert E. Barton

Kevin G. Henry
Charles D. Cole
Sturgill, Tumer, Barker & Maloney PLLC
333 West Vine Street, Suite 1500
Lexington, Kentucky 40507
khenry @sturgillturner. com
ccole@sturgillturner. com
Counsel.for Defendant Burley Tobacco
Grower s Cooperative Association

John N. Billings
Christopher L. Thacker
Richard J. Dieffenbach
Billings Law Firm, PLLC
145 Constitution Street
Lexington, Kentucky 40507
nbillings@blfky.com
cthacker@blfky,com
rich. dieffenbach@blfky. com
Counsel for Defendant Greg Craddock

W. Henry Graddy,IV
Dorothy T. Rush
W. H. Graddy & Associates
137 N. Main Street
Versailles, KY 40383
hgr addy @graddylaw. c om
Counsel for Roger Quarles, W. Gary Wilson,
Ian Horn, Richard Horn, Campbell Grady
and David Lloyd

/s/Robert E. Maclin. III
Counselfor Plaintffi and Class Representatives
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