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1

I, Adam Gutride, declare and state that:

2 1.

I am an attorney licensed to practice law in the State of California and in this Court, and a

3 partner in Gutride Safier LLP (“GSLLP”). My firm, along with the firm of Migliaccio & Rathod
4 LLP (“M&R”), is counsel of record for Plaintiff Joseph Carlotti in the above captioned matter
5 against Defendant ASUSTeK Computer Inc. (“ASUSTeK”) and ASUS Computer International
6 (“ACI”) (collectively, “ASUS” or “Defendants”). I submit this declaration in support of Plaintiff’s
7 Motion for Approval of Class Settlement, Provisional Certification of Nationwide Settlement Class,
8 and Approval of Procedure For and Form of Notice to Settlement Class. Unless otherwise noted, I
9 have personal knowledge of the facts set forth in this declaration and could and would testify
10 competently to them if called upon to do so. I discuss, in the following order, (a) the history of this
11 litigation, which includes a summary description of the legal services provided by GSLLP in this
12 litigation to date; (b) evaluation of the proposed settlement; (c) the risks borne by GSLLP; (d) the
13 lodestar of GSLLP; (e) GSLLP’s continuing obligations in this litigation and under the Settlement
14 Agreement, a true and correct copy of which is attached hereto as Exhibit 1;1 (f) the Service Award
15 for Plaintiff; and (g) the information required by N.D. Cal. Procedural Guidance for Class Action
16 Settlements.
17 A.

History of This Litigation

18

2.

On May 4, 2018, Plaintiff, through his counsel GSLLP and M&R, initiated this

19 litigation against Defendants by filing a Class Action Complaint in Alameda County Superior
20 Court. Plaintiff alleged that Defendants jointly designed, manufactured, marketed, warranted,
21 distributed and sold the ASUS ROG Strix GL502VS and GL502VSK laptops (collectively, the
22 “Laptops”). Plaintiff further alleged that Defendants marketed the Laptops as powerful, portable
23 machines ideal for gaming and video editing and represented that the Laptops’ independent cooling
24 system “maximizes cooling efficiency” to give the Laptops “stability required for intense gaming
25 sessions.” Plaintiff further alleged that the Laptops are not suitable for their ordinary and advertised
26
27
28

The capitalized terms used herein are defined in and have the same meaning as used in the
Settlement Agreement unless otherwise stated.

1
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1 purpose of gaming and video editing because they uniformly suffer from a defect that causes the
2 Laptops’ batteries to drain even when the Laptops are connected to, and drawing power from,
3 electrical outlets. Plaintiff also alleged that contrary to Defendants’ marketing representations, the
4 Laptops’ cooling system uses a unitary set of heatsinks to dissipate heat from the graphics
5 processing unit (“GPU”) and computational processing unit (“CPU”). Plaintiff alleged that heat
6 generated by computationally or graphically demanding programs overloads the unitary cooling
7 system’s ability to dissipate heat from the CPU and GPU and causes the Laptop to overheat to the
8 point of causing physical discomfort and/or diminishing the Laptops’ performance and durability.
9 Plaintiff additionally alleged that Defendants failed to honor their warranties for the Laptops
10 because Defendants responded to requests for warranty repairs by replacing the Laptops’ defective
11 components with identical and equally defective components.
12

3.

Plaintiff alleged claims for violations of the California Consumer Legal Remedies

13 Act, Civil Code § 1750, et seq.; the Magnuson-Moss Warranty Act, 15 U.S.C. 2301, et seq.; the
14 Song-Beverly Consumer Warranty Act, California Civil Code § 1790, et seq.; false advertising
15 under California Business and Professions Code § 17500, et seq.; and unfair business practices
16 under California Business and Professions Code § 17200 et seq.; breach of express warranty; breach
17 of implied warranty of merchantability; deceit and fraudulent concealment; and unjust enrichment,
18 and seeking damages, an injunction and other relief. Plaintiff sought to pursue these claims on
19 behalf of himself and all purchasers of the Laptops in the United States. Plaintiff sought an
20 injunction to prohibit the sale of the Laptops within a reasonable time after entry of judgment,
21 unless packaging and marketing is modified to remove the misrepresentations and to disclose the
22 omitted facts. Plaintiff also sought to recover, on behalf of the class of all purchasers, the dollar
23 amount of the “premium” price attributable to the alleged misrepresentations.
24

4.

GSLLP assisted with drafting and filling the Complaint against Defendants and

25 caused it to be served. GSLLP also undertook extensive pre-filing investigation, including without
26 limitation, researching, tracking, and analyzing Defendants’ marketing, advertising, reviewing
27 documentation provide by Plaintiff and reviewing Defendants’ websites and online documents.
28

2
GUTRIDE DECLARATION IN SUPPORT OF PLAINTIFF’S MOTION
FOR APPROVAL OF CLASS SETTLEMENT

Case 4:18-cv-03369-DMR Document 61 Filed 07/08/19 Page 4 of 20

1

5.

ACI timely removed the action to the Northern District of California on June 7,

2 2018. (Dkt. #1.) Further, ACI answered the complaint on June 7. (Id.)
3

6.

Because ASUSTeK is a Taiwanese corporation with its principal place of business in

4 Taiwan, GSLLP requested that its counsel accept service of the Summons and Complaint on its
5 behalf and sent a Notice of a Lawsuit and Request to Waive Service of a Summons to ASUSTeK,
6 by email to its counsel. GSLLP also arranged to have a clerk of the Court serve the Summons and
7 Complaint, and supplementary material, to ASUSTeK by depositing the documents at a FedEx
8 office on October 18, 2018. However, ASUSTek apparently refused delivery of the documents.
9 Despite repeated requests for ASUSTeK to accept or waive service, GSLLP was forced to draft and
10 file a motion for alternative method of service on ASUTek. (Dkt. #39.) The Court granted the
11 motion on February 11, 2019. (Dkt. # 42.) GSLLP proceeded with serving ASUSTek in compliance
12 with the Court’s order. (Dkt. #43.)
13

7.

Throughout the case, GSLLP led met-and-confer efforts with Defendants’ counsel

14 regarding general discovery matters, including the scope of discovery, the retention of electronic
15 documents, Defendants’ searches for electronically stored information, the terms and scope of a
16 stipulated protective order, the terms and scope of a stipulated order regarding the production of
17 electronically stored information, and the timing of production and depositions.
18

8.

GSLLP assisted in drafting requests and reviewing Defendants’ responses to requests

19 for production of documents and interrogatories. GSLLP also drafted electronic search terms and a
20 protocol so that Defendants could gather relevant electronically stored information. GSLLP also
21 drafted and served a deposition notice pursuant to Fed. R. 30(b)(6) on ACI.
22

9.

GSLLP reviewed all documents and information produced by Defendants, as well as

23 information counsel independently gathered, including ASUS sales data, marketing materials,
24 warranty documents, Defendants’ internal communications, records of firmware updates, technical
25 analyses and proposed solutions such as a motherboard component rework memorandum and
26 design, documents identifying components and issues with and expected failure rates of the
27 components, consumer complaint records, discussion board posts regarding the Laptops and their
28
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1 issues, customer service protocols, communications with Plaintiff, and documents regarding repairs,
2 replacements, and refunds. GSLLP then developed follow-up inquiries to gather additional
3 information from Defendants on these key issues. GSLLP also assisted in consulting with an
4 electrical engineering expert about Defendants’ documents and about Plaintiff’s claims and
5 Defendants’ defenses.
6

10.

GSLLP assisted in the preparation and defense of the deposition of Plaintiff, which

7 took place on November 14, 2018. GSLLP also assisted in Plaintiff’s review of the deposition
8 transcript and the preparation of corrections to the same.
9

11.

GSLLP attended all case management conferences, assisted in drafting and filing the

10 case management statements for these events, and conferred with Defendants’ counsel to prepare all
11 other stipulations between the parties.
12

12.

In connection with the settlement of this lawsuit, GSLLP prepared written settlement

13 proposals; drafted, negotiated, and revised proposed terms with Defendants’ counsel before, during,
14 and after the mediation; reviewed documents and information provided by Defendants and
15 researched, developed, and refined settlement proposals in light of such information; researched
16 comparable settlements in other cases, drafted the mediation statement together with co-counsel;
17 attended the March 19, 2019 mediation before Martin Quinn, Esq. at JAMS in San Francisco,
18 California in person; drafted the final settlement agreement with input from co-counsel; drafted
19 class notice documents with input from co-counsel; and assisted with the preparation of the motion
20 for approval of settlement and documents in support.
21 B.

Evaluation of the Proposed Settlement Agreement

22

13.

A true and correct copy of GSLLP’s resume is attached as Exhibit 2. As can be seen

23 from the resume, GSLLP has substantial experience in the litigation, certification, and settlement of
24 class action cases. Indeed, as is further detailed in the resume, GSLLP has been appointed as class
25 counsel in more than 25 consumer cases and has overseen more than a dozen large class action
26 settlements. Numerous judges in this District and other jurisdictions have commended GSLLP for
27 its vigorous and effective advocacy and for the results achieved to curb false advertising and to
28
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1 recover damages and obtain injunctive relief to benefit consumers. Some of these commendations
2 are recited in Exhibit 2.
3

14.

Based on my experience, Defendants’ counsel are also highly experienced in this

4 type of litigation. It is thus my considered opinion that counsel for each side have fully evaluated
5 the strengths, weaknesses, and equities of the parties’ respective positions and believe that the
6 proposed settlement fairly resolves their respective differences.
7

15.

This Litigation involved sharply opposed positions on several fundamental legal and

8 factual issues. Defendants argued, among other things, that: (a) Plaintiff could not identify any
9 actionable misrepresentation or omissions, as opposed to inactionable puffery, regarding the
10 Laptops; (b) Plaintiff lacked standing to assert claims related to the GL502VS Laptops (because he
11 purchased a GL502VSK Laptop); (c) there was no defect in the GL502VSK Laptops; (d) Plaintiff's
12 common law fraud claims are barred by California’s economic loss rule; (e) there was no breach of
13 express warranty because the written warranty did not cover design defects, ASUS complied with
14 its warranty by replacing Plaintiff's laptop, and there was no other express warranty; (f) there was
15 no unfair or unlawful conduct; (g) Plaintiff could not certify a class because individualized
16 questions of materiality, reliance, and injury would predominate; and (h) Plaintiff and the Class
17 suffered no damages because the Laptops performed as well as, or better than, other laptops in the
18 market. In support of those arguments, Defendants argued that GL502VS and GL502VSK Laptop
19 models differed in material respects. ASUS conceded that it received some complaints from
20 GL502VS Laptop purchasers about the Power Defect and Overheating Issue, but ASUS claimed
21 that it addressed the problem by designing the next model (the GL502VSK) with an upgraded
22 power adapter and a different CPU and motherboard, which allegedly resolved the defects identified
23 by Plaintiff. ASUS claimed that the Power Defect and Overheating Issue only affected 2% of the
24 GL502VS laptops and .5% of the GL502VSK laptops.
25

16.

Plaintiff maintains that his claims are meritorious; that the Court would certify the

26 proposed class; that they would establish liability and recover substantial damages if the case
27 proceeded to trial; and that the final judgment recovered in favor of Plaintiff and Class would be
28
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1 affirmed on an appeal. But Plaintiff’s ultimate success would require him to prevail, in whole or in
2 part, at all of these junctures. Conversely, Defendants’ success at any one of these junctures could
3 or would have spelled defeat for Plaintiff and the Settlement Class. Thus, continued litigation posed
4 significant risks and countless uncertainties, as well as the time, expense and delays associated with
5 trial and appellate proceedings.
6

17.

In the proposed settlement, Defendants have agreed to extend the warranty on all

7 ASUS Rog Strix GL502VS laptops to cover all Qualifying Repairs until the latest of: (i) three years
8 from the date of purchase; (ii) 90 days from Final Approval; or (iii) 180 days from the date of a
9 prior replacement of the internal power supply and/or power adaptor by ASUS. As explained in the
10 Settlement Agreement, Qualifying Repairs are those necessary to resolve the Power Defect.
11 “Qualifying Repairs” means repairs to and/or replacement of the motherboard and/or AC power
12 adaptors to resolve the Power Defect. Each Class Member who purchased an ASUS Rog Strix
13 GL502VS laptop shall be entitled to the Extended Warranty regardless of whether the Class
14 Member files a Claim for a Settlement Benefit per the terms of the Settlement Agreement. The
15 entire cost of such Qualifying Repairs, including all costs associated with insured shipping of such
16 Class Members’ Laptops to ACI and the return of the Laptops to Class Members, will be borne
17 exclusively by Defendants. The term of the written warranty included with the Laptops was only
18 one year. Thus, in addition to the monetary relief provided by the Settlement, the Extended
19 Warranty is a signficant benefit to Settlement Class members that purchased GL502VS laptops.
20

18.

In addition to the Extended Warranty, Defendants have also agreed to provide

21 monetary relief to Settlement Class Members that experienced the Power Defect or Overheating
22 Issue. Relief will be provided to certain purchasers even without need for a claim form. The
23 amount of the Settlement Benefits paid to Settlement Class Members does not depend on the
24 number of claims submitted, the cost of notice or administration, the amount paid in costs or
25 attorneys’ fees, or any amounts paid to Plaintiff—all of which are borne by ASUS. The Settlement
26 Class Members that previously complained to Defendants about the Power Defect or Overheating
27 Issue do not need to file a Claim – they will automatically receive a $210 Credit Certificate unless
28
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1 they wish to file a Claim under Group B to receive a $110 Cash Payment instead. All other
2 Settlement Class Members may submit a Claim to receive Settlement Benefits. Settlement Class
3 Members that provide proof that they purchased the Laptop, either by (1) providing the Laptop’s
4 Serial Number and have registered the Laptop with Defendants prior to the Notice Date, as reflected
5 by Defendants’ records; (2) providing the Laptop’s Serial Number and have purchased the Laptop
6 from the ASUS Website; or (3) submitting a Laptop Proof of Purchase are entitled to file a Claim
7 under Group A to obtain either a $210 Credit Certificate or a $110 Cash Payment. All other
8 Settlement Class Members can file a claim under Group C and can obtain either a $105 Credit
9 Certificate or a $55 Cash Payment. The Parties negotiated and reached agreement regarding fees
10 and costs only after agreeing to all material terms of the Settlement.
11

19.

On the basis of my investigation into this case and experience with and knowledge of

12 the law and procedure governing the claims of Plaintiff and the Settlement Class, it is my belief that
13 it is in the best interest of the class to enter into this Settlement. Indeed, in light of the risks,
14 uncertainties and delays associated with continued litigation, the Settlement represents a significant
15 achievement by providing guaranteed benefits to class members in the form of an extended
16 warranty and direct cash compensation. Further, the allocation of benefits under the Settlement
17 treats all Class Members fairly based on the strength of their claims. The plan fairly protects the
18 interest of all parties by directing the most relief to Class Members who provide sufficient proof of
19 their Laptop purchases while also providing lesser settlement benefits to Class Members who
20 submit claim without documentation. Assuming Plaintiff prevailed at trial, Defendants still might be
21 able to assert defenses to individual recoveries, as contemplated by Ninth Circuit case law and the
22 Court could insist on a more onerous claims process than the one agreed in this settlement. For
23 example, the Court could require an individualized damage prove-up, necessitating that Class
24 Members come forward to prove that they purchased the Laptops and establish that they suffered
25 any damages depending on (1) whether they experienced the alleged issues in or out of warranty,
26 and (2) whether Defendants’ warranty adjustments made the class whole. In sum, there was a
27 substantial risk that class members would recover only nominal damages, or nothing at all. Even in
28
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1 the best case, it could take years to get relief for class members. The Settlement provides substantial
2 relief to the certified class without further delay.
3

20.

Plaintiff and GSLLP appropriately determined that the Settlement outweighs the

4 gamble of continued litigation. While I firmly believe in the merits of this litigation and that
5 Plaintiff would ultimately win at trial, I also believe that recovery is far from guaranteed and that
6 the benefits of settlement in this case outweigh the risks and uncertainties of continued litigation, as
7 well as the attendant time and expenses associated with possible interlocutory appellate review,
8 pretrial motion practice, trial, and final appellate review. After taking into account the foregoing
9 along with other risks and the costs of further litigation, I am satisfied that the terms and conditions
10 of this Agreement are fair, reasonable, adequate and equitable, and that a settlement of the
11 Litigation and the prompt provision of effective relief to the Settlement Class are in the best interest
12 of the Settlement Class Members.
13 C.

The Risks Borne by GSLLP

14

21.

In accepting this case, GSLLP bore considerable risk. GSLLP took this case on a

15 fully contingent basis, meaning that we were not paid for any of our time, and that we paid all costs
16 and out of pocket expenses without any reimbursement to date. During the pendency of this case,
17 GSLLP turned away other work. In evaluating the case at the outset, I concluded that there was a
18 significant possibility that the total amount of classwide damages we would recover would be
19 insufficient for GSLLP to be compensated for all the time it would expend, if GSLLP was limited to
20 recovering a percentage of those classwide damages. However, because the statutes under which
21 Plaintiff would be suing authorized fee-shifting to a prevailing plaintiff who achieved a benefit for
22 the class members/general public (a.k.a. “private attorney general fees”), I concluded that GSLLP
23 could accept the engagement. Further, I recognized that GSLLP would be contributing a substantial
24 amount of time and advancing significant costs in prosecuting a class action, with no guarantee of
25 compensation or recovery, in the hopes of prevailing against a well-funded defense. During the
26 course of the litigation, GSLLP turned away other cases due to its involvement with this matter.
27 Among these were cases that were subsequently filed by other firms.
28
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1

22.

Because Defendants were represented by a large, highly-skilled and well-resourced

2 litigation firm, there was increased risk that Plaintiff would not certify a class and/or receive a
3 verdict for the defense after a prolonged trial.
4 D.

Lodestar and Expenses for GSLLP

5

23.

Throughout the duration of this litigation, GSLLP has maintained contemporaneous

6 billing records for this case. Based on GSLLP’s time records, GSLLP has spent approximately
7 395.85 hours prosecuting this litigation, although some timekeepers have not yet input time for the
8 current month and their totals are current only through April 31, 2019. (Thus, this total does not
9 include all work finalizing the settlement papers or the motion to approve and supporting
10 declarations.) The total number of hours, as well as the lodestar computed at our 2019 rates, is
11 shown in the following chart:
12
13

Timekeeper

Hours

Rate

Total

14

Adam Gutride

20.4

$1025

$20,910.00

15

Seth Safier

38.2

$1025

$39,155.00

16

Marie McCrary

109.5

$900

$98,550.00

17

Todd Kennedy

4.5

$850

$3,825.00

18

Anthony Patek

20.2

$825

$16,665.00

19

Stephen Raab

173.2

$825

$142,890.00

20

Kristen Simplicio

0.2

$825

$165.00

Jessica Kagansky

9.4

$550

$5,170.00

2

$450

$900.00

15

$275

$4,125.00

3.25

$225

$731.25

21
22
23
24

Kyle Wilson
Ashley Garcia
Jennifer Gardner

25

TOTAL

395.85

$333,086.25

26
27
28

24.

The hourly rates shown for the attorneys and paralegals at GSLLP are the same as
9
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1 the regular rates charged in 2019 for their services in other litigation. The persons shown above are
2 all attorneys, except for Ashley Garcia and Jennifer Gardner, who are legal assistants.
3

25.

I have reviewed the hours worked by the attorneys and legal assistants in this

4 litigation and I estimate that our time can be divided as follows:
5

•

Adam Gutride: case initiation (examining case theories and discussing in light of prior case

6

law; reviewing and commenting on draft complaint) (4.3 hours); case management and

7

strategy (including communicating with team and co-counsel regarding case strategy;

8

supervising performance of junior attorneys) (3.3 hours); discovery (discussing high level

9

findings)

(1.2

hours); settlement (revising

draft

term

sheets;

discuss

mediator

10

selection; revise draft settlement agreement and supporting exhibits, including proposed

11

class notice, claim form, and proposed orders; revise motion for approval of settlement and

12

supporting documents; revising this declaration (11.6 hours). Grand Total: 20.4 hours.

13
14

•

of complaint and supporting documents) (6.6 hours); case management and strategy

15

(including, assisting in drafting case management statements, attending case management

16

conference, communicating with co-counsel regarding case strategy, deadlines, and tasks,

17

communicating with opposing counsel regarding case management issues; supervising

18

performance of case management tasks; reviewing removal papers; participating in calls

19

regarding case strategy) (9.3 hours); discovery (assisting in drafting amended 30(b)(6)

20

deposition notice) (.2 hours); motion practice (assisting in drafting of motion for alternative

21

service) (.3 hours); settlement (assisting in drafting terms sheet and mediation statement;

22

assist in selecting mediator; attending mediation; assisting in draft settlement agreement and

23

supporting exhibits, including proposed class notice, claim form, and proposed orders;

24

assisting in drafting motion for approval of settlement and supporting documents (21.8

25

hours). Grand Total: 38.2 hours.

26
27
28

Seth Safier: case initiation (assisting in drafting the complaint; supervising filing of service

•

Marie McCrary: case initiation (assisting in drafting the complaint and CLRA letter) (8.8
hours); case management and strategy (including, assisting in drafting case management
10
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1

statements; communicating with co-counsel regarding case strategy, deadlines, and tasks;

2

communicating with opposing counsel regarding case management issues; supervising

3

performance of case management tasks; participating in calls regarding case strategy) (9.9

4

hours); discovery (drafting protective order and affidavit in support of protective order;

5

drafting electronically stored information (“ESI”) order; assisting in drafting ESI search

6

terms and letter regarding the same; communicating with opposing counsel regarding

7

protective order, ESI order, scheduling depositions, and other discovery issues; assisting in

8

drafting initial disclosures; assisting in drafting electronic service agreement; assisting in

9

drafting discovery responses; reviewing Plaintiff’s deposition transcript and assisting in

10

drafting Plaintiff’s errata to his deposition transcript; and assisting in drafting initial and

11

amended 30(b)(6) deposition notices) (21.1 hours); motion practice (assisting in drafting of

12

motion for alternative service) (.7 hours); expert work (consulting with potential experts;

13

assisting with preparation of expert engagement agreement) (.3 hours); miscellaneous tasks

14

(.2 hours); settlement (assisting in drafting terms sheet and mediation statement; assisting in

15

drafting settlement agreement and supporting exhibits, including proposed class notice,

16

claim form, and proposed orders; assisting in drafting motion for approval of settlement and

17

supporting documents (68.5 hours). Grand Total: 109.5 hours.

18

•

Todd Kennedy: case initiation (assisting with drafting complaint and investigation) (2

19

hours); case management and strategy (assisting with service issues) (.1 hours); discovery

20

(assisting with drafting document requests) (2.2 hours); settlement (participating in calls

21

regarding mediation and settlement agreement) (.2 hours). Grand Total: 4.5 hours.

22

•

23
24

Kristen Simplicio: case management and strategy (participating in calls regarding case
strategy) (.2 hours). Grand Total: .2 hours.

•

Anthony Patek: case initiation (researching legal issues for drafting complaint; assisting

25

with drafting CLRA letter) (5.4 hours); case management and strategy (drafting document

26

preservation letter; drafting case management statement; communicating with co-counsel

27

regarding case strategy, deadlines, and tasks) (8.5 hours); discovery (assisting with drafting

28
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1

document requests; reviewing document production; preparing electronic service agreement)

2

(8.6 hours). Grand Total: 22.5 hours.

3

•

Stephen Raab: case management and strategy (including, assisting in drafting case

4

management statements; communicating with co-counsel regarding case strategy, deadlines,

5

and tasks; communicating with opposing counsel regarding case management issues

6

including negotiating stipulations; participating in calls regarding case strategy) (9.9 hours);

7

discovery (assisting in drafting ESI search terms and letter regarding the same;

8

communicating with opposing counsel regarding scheduling depositions, and other

9

discovery issues; assisting in drafting discovery responses; assisting in the preparation of

10

Plaintiff for his deposition; attending Plaintiff’s deposition; assisting in drafting amended

11

30(b)(6) deposition notice) (41.8 hours); motion practice (researching, including Taiwanese

12

law regarding service requirements, and drafting of motion for alternative service and

13

documents in support of the same) (28.2 hours); expert work (consulting with potential

14

expert; assisting with preparation of expert engagement agreement) (1 hours);

15

miscellaneous tasks (including, supervising alternative service on ASUSTek) (8.2 hours);

16

settlement (assisting in drafting terms sheet and mediation statement; communicating with

17

opposing counsel regarding documents produced in response to informal discovery for

18

mediation and analyzing the same; traveling to and attending mediation; assisting in drafting

19

settlement agreement and supporting exhibits, including proposed class notice, claim form,

20

and proposed orders; assisting in drafting motion for approval of settlement and supporting

21

documents (84.1 hours). Grand Total: 173.2 hours.

22

•

Jessica Kagansky: case management and strategy (participating in calls regarding case

23

strategy) (.4 hours); discovery (assisting with drafting electronic search terms and letter

24

regarding the same) (9 hours). Grand Total: 9.4 hours.

25

•

26
27
28

Kyle Wilson: settlement (assisting with drafting exhibits to settlement agreement) (2 hours).
Grand Total: 2 hours.

•

Ashley Garcia: case management and strategy (participating in calls regarding case
12
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1

strategy; assisting in preparing case management statement) (.4 hours); discovery (assisting

2

with preparing discovery requests, ESI stipulation, protective order, and document

3

production) (8.3 hours); settlement (assisting with preparing exhibits to settlement

4

agreement) (1 hour); and miscellaneous tasks (maintaining case file with documents;

5

serving documents per Court order and preparing declaration in support of the same) (5.3)

6

Grand Total: 15 hours.

7

•

Jennifer Gardner: discovery (assisting with drafting deposition notice and affidavit to

8

protective order) (3.25 hours). Grand Total: 3.25 hours.

9

26.

The rates charged by my firm have been deemed reasonable in connection with the

10 approval of my firm’s fee applications in at least seven recent matters. On April 10, 2019, Judge
11 Cousins in Fitzhenry-Russell et al. v. Dr Pepper Snapple Group, Inc. et al. 5:17-cv-00564 approved
12 GSLLP’s regular 2018 billing rates of $975 for me, $925 for Seth Safier, $850 for Marie McCrary,
13 $800 for Todd Kennedy, $800 for Kristen Simplicio, $775 for Matt McCrary, $500 for Jessica
14 Kagansky, $260 for Ashley Garcia, and $200 for Jennifer Gardner. On March 29, 2019, in Pettit et
15 al. v. Procter & Gamble Co., Case No. 3:15-cv-02150-RS, and on August 29, 2018, in Koller et al.
16 v. Med Foods, Inc., et al., Case No. 3:14-CV-2400-RS, Judge Richard Seeborg approved GSLLP’s
17 regular 2018 billing rates of $975 for me, $950 for Seth Safier, $800 for Kristen Simplicio, $850 for
18 Marie McCrary, $775 for Matt McCrary, $850 for Todd Kennedy, and $200 for Ashley Garcia. On
19 March 16, 2018, Judge Winifred Smith of the Alameda County Superior Court approved GSLLP’s
20 regular 2017 billing rates of $950 for me, $925 for Seth Safier, $775 for Kristen Simplicio, $750 for
21 Marie McCrary, and $725 for Matt McCrary, in Kumar v. Safeway, Inc., Case No. RG 14726707.
22 These 2017 rates were also approved on July 7, 2017 by Judge Gonzales Rogers in Kumar v. Salov
23 North America Corp., Case No. 14-cv-2411 (N.D.Cal.). On December 5, 2017, Judge Claudia
24 Wilken approved GSLLP’s 2017 rates in Rainbow Business Solutions v. MBF Leasing, Case No.
25 10-cv-1993 (N.D.Cal.). On February 24, 2016, Judge Peter Kirwan of the Santa Clara County
26 Superior Court approved rates GSLLP’s 2015 rates of $825 for me and $800 for Seth Safier in
27 Mackinnon v. IMVU, Inc., Case No. 111 CV 193767.
28

13
GUTRIDE DECLARATION IN SUPPORT OF PLAINTIFF’S MOTION
FOR APPROVAL OF CLASS SETTLEMENT

Case 4:18-cv-03369-DMR Document 61 Filed 07/08/19 Page 15 of 20

1

27.

I am a 1994 graduate from Yale Law School. Seth Safier is a 1998 graduate from

2 Harvard Law School. Ms. McCrary is a 2008 graduate of New York University Law School. Mr.
3 Kennedy is a 2003 graduate of Yale Law School. Mr. Raab is a 2005 graduate of New York
4 University Law School. Mr. Patek is a 2003 graduate of the UC Berkeley Boalt School of Law. Ms.
5 Simplicio is 2007 graduate of the American University, Washington College of Law. Ms. Kagansky
6 is a 2016 graduate of Northwestern University School of Law. Kyle Wilson is a 2018 graduate of
7 Columbia Law School.
8

28.

Mr. Safier and I were previously attorneys at the law firm of Orrick Herrington &

9 Sutcliffe. It is my understanding that attorneys at that firms in the litigation departments, with the
10 same number of years of experience as myself and Mr. Safier are currently billing at hourly rates in
11 excess of $1000 for law school graduates from 1994 and 1998. Similarly, the billing rates of Ms.
12 McCrary, Mr. Patek, Mr. Kennedy and Mr. Raab would all be higher had they remained at their
13 prior firms, which include Quinn Emanuel and Cooley. I also believe the rates paid by Defendants
14 to its attorneys in this case meets or exceeds the rates requested for GSLLP. I believe that my firm’s
15 hourly rates are below market for attorneys with similar backgrounds and experience.
16

29.

The reasonableness of my firm’s hourly rates is also supported by several surveys of

17 legal rates, including the following:
18

i.

In an article entitled “On Sale: The $1,150-Per Hour Lawyer,”
written by Jennifer Smith and published in the Wall Street Journal
on April 9, 2013, the author describes the rapidly growing number
of lawyers billing at $1,150 or more revealed in public filings and
major surveys. The article also notes that in the first quarter of
2013, the 50 top-grossing law firms billed their partners at an
average rate between $879 and $882 per hour. A true and correct
copy of this article is attached hereto as Exhibit 3.

ii.

In an article published April 16, 2012, the Am Law Daily
described the 2012 Real Rate Report, an analysis of $7.6 billion in
legal bills paid by corporations over a five-year period ending in
December 2011. A true and correct copy of that article is attached
hereto as Exhibit 4. That article confirms that the rates charged
by experienced and well- qualified attorneys have continued to
rise over this five-year period, particularly in large urban areas
like the San Francisco Bay Area. It also shows, for example, that
the top quartile of lawyers bill at an average of “just under $900
per hour.”

19
20
21
22
23
24
25
26
27
28
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1

iii.

Similarly, on February 25, 2011, the Wall Street Journal
published an on-line article entitled “Top Billers.” A true and
correct copy of that article is attached hereto as Exhibit 5. That
article listed the 2010 and/or 2009 hourly rates for more than 125
attorneys, in a variety of practice areas and cases, who charged
$1,000 per hour or more. Indeed, the article specifically lists
eleven (11) Gibson Dunn & Crutcher attorneys billing at $1,000
per hour or more.

iv.

On February 22, 2011, the ALM’s Daily Report listed the 20062009 hourly rates of numerous San Francisco attorneys. A true
and correct copy of that article is attached hereto as Exhibit 6.
Even though rates have increased significantly since that time, my
firm’s rates are well within the range of rates shown in this
survey.

v.

The Westlaw Court Express Legal Billing Reports for May,
August, and December 2009 (attached hereto as Exhibit 7) show
that as far back as 2009, attorneys with as little as 19 years of
experience were charging $800 per hour or more, and that the
rates requested here are well within the range of those reported.
Again, current rates are significantly higher.

vi.

The National Law Journal’s December 2010, nationwide
sampling of law firm billing rates (attached hereto as Exhibit 8)
lists 32 firms whose highest rate was $800 per hour or more,
eleven firms whose highest rate was $900 per hour or more, and
three firms whose highest rate was $1,000 per hour or more.

vii.

On December 16, 2009, The American Lawyer published an
online article entitled “Bankruptcy Rates Top $1,000 in 20082009.” That article is attached hereto as Exhibit 9. In addition to
reporting that several attorneys had charged rates of $1,000 or
more in bankruptcy filings in Delaware and the Southern District
of New York, the article also listed 18 firms that charged median
partner rates of from $625 to $980 per hour.

viii.

According to the National Law Journal’s 2014 Law Firm Billing
Survey, law firms with their largest office in New York have
average partner and associate billing rates of $882 and $520,
respectively. Karen Sloan, $1,000 Per Hour Isn’t Rare Anymore;
Nominal Billing Levels Rise, But Discounts Ease Blow, National
Law Journal, Jan. 13, 2014. The survey also shows that it is
common for legal fees for partners in New York firms to exceed
$1,000 an hour. Id. A true and correct copy of this survey is
attached hereto as Exhibit 10.

ix.

According to a February 9, 2016 article from the Wall Street
Journal, “Kirkland & Ellis LLP’s top hourly billing rate is now
$1,445.” A true and correct copy of this article is attached hereto
as Exhibit 11.

x.

According to a May 11, 2018 article from the New York Times,
Kirkland & Ellis was “charging as much as $1,745 an hour” in the

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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Toys ‘R’ Us bankruptcy case. A true and correct copy of this
article is attached hereto as Exhibit 12.

1
2

30.

Plaintiff’s Counsel has also calculated their lodestar using the rates provided in the

3 Laffey Matrix, which this Court has recognized is a “well-established objective source for rates that
4 vary by experience.” In re HPL Techs., Inc., Sec. Litig., 366 F. Supp. 2d 912, 921 (N.D. Cal. 2005).
5 After adjusting the rates, which are tailored for the District of Columbia, by approximately 8.6% for
6 Bay Area attorneys, as done by Judge Walker in In re HPL Techs., Inc., Sec. Litig., GSLLP’s
7 lodestar computed using the Laffey Matrix’s 2018-2019 is shown in the following table:
8
Timekeeper

Hours

2018-2019
Laffey
Rate

11

Adam Gutride

20.4

$894.00

Laffey Rate
with 8.6%
Bay Area
Multiplier
$970.88

12

Seth Safier

38.2

$894.00

$970.88

$37,087.77

14

Marie
McCrary

109.5

$742.00

$805.81

$88,236.41

15

Todd Kennedy

4.5

$742.00

$805.81

$3,626.15

16

Anthony Patek

20.2

$742.00

$805.81

$16,277.40

17

Stephen Raab

173.2

$742.00

$805.81

$139,566.64

9
10

13

18

Total
$19,806.03

19

Kristen
Simplicio

0.2

$742.00

$805.81

$161.16

20

Jessica
Kagansky

9.4

$371.00

$402.91

$3,787.32

Kyle Wilson

2

$371.00

$402.91

$805.81

Ashley Garcia

15

$202.00

$219.37

$3,290.58

3.25

$202.00

$219.37

$712.96

21
22
23
24
25

Jennifer
Gardner
TOTAL

395.85

$313,358.24

26
27
28
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1

31.

Based on the facts above and those set forth in the declaration of Esfand Nafisi filed

2 herewith, the total lodestar incurred by Plaintiff’s Counsel is as follows:
3
Firm

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

GSLLP
M&R
TOTAL

32.

24
25

Lodestar

395.85
413.60
809.45

$333,086.25
$272,361.00
$605,447.25

Lodestar Using
Adjusted Laffey
Matrix
$313,358.24
$272,361.00
$585,719.24

Expenses are accounted for and billed separately and are not duplicated in my

professional billing rate. GSLLP has not received reimbursement for expenses incurred in
connection with this litigation. As of June 10, 2019, GSLLP incurred a total of $7,888.74 in
unreimbursed actual third-party expenses in connection with the prosecution of these cases. The
actual expenses incurred in the prosecution of these cases are reflected on the computerized
accounting records of my firm prepared by bookkeeping staff, based on receipts and check records,
and accurately reflect all actual expenses incurred. Some of the expenses included below are known
to us but yet to be invoiced or have been invoiced but not yet paid. The expenses that have yet to be
invoiced, for example, include expenses for courtesy copies of this Motion and expenses associated
with traveling to the preliminary and final approval hearings and are estimated based on my
experience. A complete breakdown of all expenses is attached as Exhibit 13.
33.

Based on the facts above and those set forth in the declaration of Esfand Nafisi filed

herewith, the total expenses incurred by Plaintiff’s counsel is as follows:

22
23

Hours

Firm

Expenses

GSLLP
M&R
TOTAL

$7,888.74
$5,882.59
$13,771.33

26
27
28
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1 E.

GSLLP’s Continuing Obligations to Class Members

2

34.

If this Court grants preliminary approval to the Settlement, GSLLP will establish

3 standardized procedures to ensure that all inquiries from Settlement Class Members are timely and
4 accurately handled. GSLLP will also work with the Settlement Administrator to assure that
5 settlement website functions properly (i.e., is easy to use and properly designed). GSLLP will also
6 work with the Settlement Administrator to assure that notice is disseminated in accordance with the
7 terms of the Settlement Agreement. GSLLP will receive weekly updates from the Settlement
8 Administrator regarding the administration of the settlement. GSLLP will continue in this capacity
9 should the settlement be finally approved. GSLLP will prepare for and appear at the fairness
10 hearing. If the settlement is approved and fees awarded, GSLLP also will oppose any appeals that
11 may be filed. Based on my experience with class actions, I additionally anticipate that there will be
12 another 50-75 hours of work before this Litigation is entirely complete and an estimated 175-250
13 hours of work if this Court’s judgment is appealed.
14 F.

Service Award To Plaintiff

15

35.

Plaintiff is requesting a Representative Service Award of $5000. To date, Plaintiff’s

16 involvement in this litigation has been excellent. For example, Plaintiff searched his personal
17 records for relevant documents and attended his deposition. Plaintiff also took on substantial risk,
18 most importantly the risk of publicity and notoriety and the risk of bearing Defendant’s costs should
19 the litigation have ultimately been unsuccessful. Further, Plaintiff also agreed to enter into a broader
20 release than the other class members. In my opinion, Plaintiff’s participation in this litigation has
21 been exemplary.
22 G.

Information Required by N.D. Cal. Procedural Guidance for Class Action Settlements.

23

36.

The proposed settlement administrator is Angeion Group. Defendants are bearing the

24 costs of claims administration and they selected the administrator without input from Plaintiff.
25 Nevertheless, GSLLP has worked with Angeion Group in the past as it administered the Deoleo
26 olive oil settlement (Koller v. Med Foods, Inc., Case 3:14-cv-02400-RS) involving my firm. My
27 partner Ms. McCrary spoke to Steven Weisbrot, the principal at Angeion Group who will be
28
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1 responsible for administering this settlement, about the plan to provide notice and to ensure a robust
2 claims rate. Based on Ms. McCrary’s conversation and on the experience of GSLLP, I believe that
3 Angeion will adequately and professionally discharge its duties as settlement administrator.
4

37.

Pursuant to N.D. Cal. Procedural Guidance for Class Action Settlements (“N.D. Cal.

5 Guide”) ¶1(g), GSLLP estimates, based on their experiences with recent settlements in consumer
6 fraud cases and the input of the claims administrator, there will be between 3,000 and 4,000 claims
7 filed. The information requested by N.D. Cal. Guide ¶11 regarding past comparable class
8 settlements obtained by GSLLP is provided in the chart attached hereto as Exhibit 14.
9

I declare under penalty of perjury under the laws of the state of California that the foregoing

10 is true of my own personal knowledge.
11

Executed at Berkeley, California, this 8th day of July, 2019.

12

/s/ Adam J. Gutride
Adam J. Gutride, Esq.

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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CLASS ACTION SETTLEMENT AGREEMENT
This Class Action Settlement Agreement is entered into this ___th day of June, 2019,
between Plaintiff, individually and on behalf of the Class he seeks to represent, on the one hand,
and Defendants, on the other hand, subject to both the terms and conditions hereof and the
approval of the Court.
I.

RECITALS
1.1.

On May 4, 2018, Plaintiff through his counsel Gutride Safier LLP and

Migliaccio & Rathod LLP filed a Class Action Complaint in Alameda County Superior Court
against Defendants alleging claims for violations of the California Consumer Legal Remedies Act,
Civil Code § 1750, et seq.; the Magnuson-Moss Warranty Act, 15 U.S.C. 2301, et seq.; the
Song-Beverly Consumer Warranty Act, California Civil Code § 1790, et seq.; false advertising
under California Business and Professions Code § 17500, et seq.; and unfair business practices
under California Business and Professions Code § 17200 et seq.; breach of express warranty;
breach of implied warranty of merchantability; deceit and fraudulent concealment; and unjust
enrichment, and seeking damages, an injunction and other relief. Plaintiff sought to pursue these
claims on behalf of himself and all purchasers of the Laptops in the United States.
1.2.

On June 7, 2018, Defendant ASUS Computer International (“ACI”) timely

removed the Litigation to the United States District Court for the Northern District of California
and answered the Complaint, denying Plaintiff’s allegations and asserting several affirmative
defenses. The Litigation was assigned to the Honorable Magistrate Donna Ryu.
1.3.

On February 27, 2019, Plaintiff served the Complaint on ASUSTeK

Computer Inc. (“ASUSTeK”).

1
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1.4.

Plaintiff alleges in the Complaint that Defendants marketed the Laptops as

powerful, portable machines ideal for gaming and video editing and represented that the Laptops’
independent cooling system “maximizes cooling efficiency” to give the Laptops “stability
required for intense gaming sessions.” Plaintiff further alleges that the Laptops are not suitable for
their ordinary and advertised purpose of gaming and video editing because they uniformly suffer
from a defect that causes the Laptops’ batteries to drain even when the Laptops are connected to,
and drawing power from, electrical outlets. Plaintiff also alleges that contrary to Defendants’
marketing representations, the Laptops’ cooling system uses a unitary set of heatsinks to dissipate
heat from the graphics processing unit (“GPU”) and computational processing unit (“CPU”).
Plaintiff alleges that heat generated by computationally or graphically demanding programs
overloads the unitary cooling system’s ability to dissipate heat from the CPU and GPU and causes
the Laptop to overheat to the point of causing physical discomfort and/or diminishing the Laptops’
performance and durability. Plaintiff additionally alleges that Defendants failed to honor their
warranties for the Laptops because Defendants responded to requests for warranty repairs by
replacing the Laptops’ defective components with identical and equally defective components.
1.5.

Plaintiff’s Counsel and Defendants’ Counsel conducted a thorough

examination and investigation of the facts and law relating to the matters in the Litigation. Such
investigation and discovery included the retention and consultation of an electrical engineering
expert by Plaintiff’s Counsel, requesting and receiving written discovery responses by Plaintiff
from ACI, Plaintiff examining Defendants’ documents, Plaintiff questioning Defendants about
their documents, and Defendants deposing Plaintiff.
1.6.

On March 19, 2019, the Parties participated in an all-day mediation

conducted by Martin Quinn, Esq. at JAMS in San Francisco, California. That mediation resulted in

2
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a term sheet and the settlement memorialized in this Agreement. This Agreement was arrived at
after extensive arm’s length negotiations conducted in good faith by counsel for the Parties, and is
supported by Plaintiff. The Parties did not discuss or negotiate Attorneys’ Fees and Costs until
after relief had been fashioned for the Settlement Class.
1.7.

Defendants deny all of Plaintiff’s Allegations and charges of wrongdoing or

liability against them arising out of any of the conduct, statements, acts or omissions alleged, or
that could have been alleged, in the Litigation. Defendants also deny that Plaintiff, the Class, any
Class Members, the Settlement Class, or any Settlement Class Member have suffered damage or
harm by reason of any alleged conduct, statement, act or omission of Defendants. Defendants
further deny that the Litigation meets the requisites for certification as a class action under Rule 23
of the Federal Rules of Civil Procedure, except for purposes of settlement, or that the evidence is
sufficient to support a finding of liability on any of Plaintiff’s claims in the Litigation.
1.8.

Plaintiff’s Counsel has analyzed and evaluated the merits of the Parties’

contentions and this Settlement as it impacts all the Parties and the Class Members. Among the
risks of continued litigation for Plaintiff are the risks of failing to prove liability or restitution and
damages on a class-wide or individual basis. In particular, there may be difficulties establishing:
(1) that all the Laptops uniformly experienced the Power Defect and Overheating Issues, (2) that
Defendants’ marketing materials were likely to deceive reasonable consumers, (3) that omissions
in the marketing materials were material to reasonable consumers, (4) the amount of damages or
restitution due to the class or to any class member, and (5) that common questions predominate
over individual issues such that a class may be certified. Plaintiff and Plaintiff’s Counsel, after
taking into account the foregoing along with other risks and the costs of further litigation, are
satisfied that the terms and conditions of this Agreement are fair, reasonable, adequate and

3
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equitable, and that a settlement of the Litigation and the prompt provision of effective relief to the
Class are in the best interest of the Class Members.
1.9.

Defendants agree that the Settlement is fair and reasonable in light of the

merits and risks of the case. While continuing to deny all allegations of wrongdoing and
disclaiming any liability with respect to any and all claims, Defendants consider it desirable to
resolve the Litigation on the terms stated herein, in order to avoid further burden, expense,
uncertainty, inconvenience, and interference with its ongoing business operations in defending the
Litigation and put to rest the Released Claims. Therefore, Defendants and Defendants’ Counsel
have determined that settlement of this Litigation on the terms set forth herein is in Defendants’
best interests.
1.10.

This Agreement reflects a compromise between the Parties, and shall in no

event be construed as or be deemed an admission or concession by any Party of the truth of any
allegation or the validity of any purported claim or defense asserted in any of the pleadings in the
Litigation, or of any fault on the part of Defendants, and all such Allegations are expressly denied.
Nothing in this Agreement shall constitute an admission of liability or be used as evidence of
liability, by or against any Party hereto.
1.11.

The undersigned Parties agree, subject to approval by the Court, that the

Litigation between Plaintiff, on the one hand, and Defendants, on the other hand, shall be fully and
finally compromised, settled and released on the terms and conditions set forth in this Agreement.
NOW, THEREFORE, in consideration of the covenants and agreements set forth
herein, and of the releases and dismissals of claims described below, the Parties agree to this
Settlement, subject to Court approval, under the following terms and conditions.

4
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II.

DEFINITIONS
A.

Capitalized terms in this Agreement shall be defined as follows:
2.1.

“Administration Costs” means the actual and direct costs reasonably

charged by the Claim Administrator for its services as provided for in this Agreement or as
otherwise agreed to by the Parties and the Claim Administrator or as ordered by the Court.
2.2.

“Agreement” means this Class Action Settlement Agreement, including all

exhibits thereto.
2.3.

“Allegations” means the allegations described in Sections 1.1 and 1.4 above

and claims that could be pursued under the laws of the United States or any state on the basis of one
or more of those allegations.
2.4.

“Attorneys’ Fees and Expenses” means such funds as may be awarded by

the Court based on the Settlement described herein to compensate Plaintiff’s Counsel as
determined by the Court and described more particularly in Section 8 of this Agreement. Any such
award will also include a reimbursement of costs and expenses incurred by Plaintiff’s Counsel,
arising from their representation in the Litigation, as determined and awarded by the Court. In no
event shall the Attorneys’ Fees and Expenses exceed Seven Hundred Eighty Seven Thousand Five
Hundred Dollars ($787,500.00).
2.5.

“Cash Payment” means a check, which shall be made payable and

delivered to a Claimant, as required by this Agreement.
2.6.

“Claim” means a request for relief pursuant to this Settlement submitted on

a Claim Form by a Class Member to the Claim Administrator in accordance with the terms of this
Settlement.

5
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2.7.

“Claimant” means a Class Member who submits a Claim seeking a

Settlement Benefit under this Agreement.
2.8.

“Claim Administrator” means the independent third-party administrator to

be retained by Defendants to provide services in the administration of this Settlement, including
providing Class Notice to the Class Members, the processing and evaluation of Claims, and the
processing of other documents or tasks as provided for in this Agreement or as otherwise agreed to
by the Parties or as ordered by the Court.
2.9.

“Claim Filing Deadline” means sixty (60) days after the Notice Date.

2.10.

“Claim Form” means a claim form in substantially the same form as Exhibit

2.11.

“Claim Period” means the period beginning on the Notice Date and

A.

continuing until the Claim Filing Deadline.
2.12.

“Class” or “Class Members” means all persons in the United States who

purchased a new ASUS Rog Strix GL502VS or ASUS Rog Strix GL502VSK laptop computer
from Defendants or an authorized retailer of Defendants between May 4, 2014 and the date
Preliminary Approval is entered. Excluded from the Class are (a) the Honorable Magistrate Donna
Ryu and any member of her immediate family; (b) any government entity; (c) Martin Quinn and
any member of his immediate family; (d) Defendants; (e) any entity in which Defendants have a
controlling interest; (f) any of Defendants’ parents, affiliates, and officers, directors, employees,
legal representatives, heirs, successors, or assigns; (g) any person whose purchase of a Laptop was
for resale purposes; (h) any person who timely opts out of the Settlement; (i) any person who
received a full refund of a Laptop’s entire purchase price from ASUS or a retailer in connection
with the Power Defect, Overheating Issue, or heat-related issues alleged in the Lawsuit; (j) any

6

Case 4:18-cv-03369-DMR Document 61-1 Filed 07/08/19 Page 8 of 116

person who received a replacement Laptop that did not suffer from the Power Defect or
Overheating Issue; and (k) any person who signed a release regarding their Laptop.
2.13.

“Class Notice” means all types of notice that will be provided to Class

Members pursuant to Federal Rule of Civil Procedure 23(c)(2) and 23(e), the Preliminary
Approval Order, and this Agreement, including Email Notice, Postcard Notice, Long Form Notice,
Published Notice, Online Notice, the Settlement Website, and any additional notice the Court may
order.
2.14.

“Class Period” means the period between May 4, 2014 and the date

Preliminary Approval is entered.
2.15.

“Class Representative” means Plaintiff Joseph Carlotti.

2.16.

“Court” means the United States District Court for the Northern District of

2.17.

“Credit Certificate” means a certificate that a Class Member who submits a

California.

timely and proper Claim can elect to receive via email from the Claim Administrator that can be
redeemed towards the purchase of any one or more products at https://store.asus.com/us, not
including shipping costs or taxes, consistent with the terms and conditions of this Agreement.
Credit Certificates are fully transferrable and are stackable, meaning that more than one Credit
Certificate may be used towards any purchase. No minimum purchase is required to redeem a
Credit Certificate. If the total amount of the purchase (before shipping and taxes) is less than the
amount of the Credit Certificate(s) redeemed during the purchase transaction, the Credit
Certificates shall have no residual value. The Credit Certificate shall be capable of being combined
with any other credit, voucher, coupon, sale, or other discount of any kind and shall expire no less

7
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than two (2) years after issuance. Credit Certificates have no cash value and cannot be used for any
purpose other than as stated in this Agreement.
2.18.

“Defendants” means ACI and ASUSTeK, collectively.

2.19.

“Defendants’ Counsel” means the law firm of Sacks, Ricketts & Case LLP.

2.20.

“Defendants’ Website” means all digital content and webpages hosted by

Defendants at the domain name, https://www.asus.com.
2.21.

“Effective Date” means the latest of the following: (a) thirty-one (31) days

after the entry of the Final Approval Order and Judgment if no objections are filed or if objections
are filed and overruled and no appeal is taken from the Final Approval Order and Judgment; or (2)
if a timely appeal is made, three (3) business days after the date of the final resolution of that
appeal (i.e., the issuance of remittitur) and any subsequent appeals or petitions for certiorari from
Final Approval of the Settlement.
2.22.

“Email Notice” means a notice by email in substantially the same form as

2.23.

“Extended Warranty” means the warranty extension as further described in

Exhibit B2.

Section 5 of this Agreement.
2.24.

“Final Approval Hearing” means the final hearing to be conducted by the

Court on such date as the Court may order to determine the fairness, adequacy, and reasonableness
of the Settlement in accordance with applicable jurisprudence, to be held after notice has been
provided to Class Members in accordance with this Settlement, and where the Court will: (a)
determine whether to grant Final Approval to the Settlement and enter the Final Approval Order
and Judgment; (b) determine whether to approve an Incentive Award and in what amount; (c) rule
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on Plaintiff’s Counsel’s application for Attorneys’ Fees and Expenses; and (d) consider the merits
of any objections to this Agreement and/or any aspect of the Settlement itself.
2.25.

“Final Approval” or “Final Approval Order” means an order, substantially

in the form of Exhibit D, granting final approval of this Settlement as binding upon the Parties.
2.26.

“Group A Valid Claim” means a claim in compliance with Section 6.1(a) of

this Agreement.
2.27.

“Group B Valid Claim” means a claim in compliance with Section 6.1(b) of

this Agreement.
2.28.

“Group C Valid Claim” means a claim in compliance with Section 6.1(c) of

this Agreement.
2.29.

“Incentive Award” means any award sought by application to and approval

by the Court that is payable to Plaintiff to compensate him for his efforts in bringing this Litigation
and/or achieving the benefits of this settlement on behalf of the Settlement Class, as further
discussed in Section 8. In no event shall the Incentive Award exceed Five Thousand Dollars
($5,000.00).
2.30.

“Judgment” means the final judgment dismissing the Litigation against

Defendants with prejudice.
2.31.

“Laptop” and “Laptops” means the ASUS Rog Strix GL502VS and the

ASUS Rog Strix GL502VSK laptop computers at issue in the Litigation.
2.32.

“Laptop Proof of Purchase” means a receipt or other documentation from

any Defendant or a third-party commercial source that reasonably establishes the fact and date of
purchase of a Laptop by a Class Member during the Class Period in the United States.
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2.33.

“Litigation” means Carlotti v. Asus Computer International Inc., et al.,

United States District Court for the Northern District of California, Case No.
4:18-cv-03369-DMR.
2.34.

“Long Form Notice” means a notice in substantially the same form as

Exhibit B1 that the Claim Administrator shall make available on the Settlement Website.
2.35.

“Notice Date” means the day on which the Claim Administrator initiates the

Notice Plan, which shall be no later than forty-five (45) days following provision of the
information required under Section 7.2 by Defendants to the Claim Administrator.
2.36.

“Notice Plan” means the procedure for providing notice to the Settlement

Class, as set forth in Section 7.
2.37.

“Objection/Exclusion Deadline” means the deadline by which Class

Members must submit objections to the Settlement or requests to be excluded from the Settlement,
subject to the terms set forth in the Preliminary Approval Order, which is the date sixty (60) days
after the Notice Date or such date otherwise ordered by the Court.
2.38.

“Online Notice” means notice to Class Members in substantially the same

form as Exhibit B3.
2.39.

“Overheating Issue” refers to Plaintiff’s allegations in the Litigation that the

Laptops produce excessive heat such that the Laptop becomes hot to the touch during use.
2.40.

“Parties” means the Class Representative and Defendants, collectively.

2.41.

“Party” means either the Class Representative or Defendants.

2.42.

“Plaintiff” means Joseph Carlotti.
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2.43.

“Plaintiff’s Counsel,” “Class Counsel” or “Settlement Class Counsel” mean

the law firms of Gutride Safier LLP and Migliaccio & Rathod LLP who are counsel for the Class
Representative and who seek to be appointed as counsel for the Class Members in this Litigation.
2.44.

“Power Defect” refers to Plaintiff’s allegations in the Litigation that the

Laptops’ power supply unit does not provide sufficient power to the Laptops such that the
Laptops’ batteries drain during use even when the Laptops are plugged into electric outlets; the
Laptops experience reductions in computational performance when they are low on battery power
or when the battery is removed, even when the Laptops are connected to an electrical outlet; and
that there is accelerated degradation of the Laptops’ batteries.
2.45.

“Postcard Notice” means a notice substantially in the form of Exhibit B5.

2.46.

“Preliminary Approval” or “Preliminary Approval Order” means an order

entered by the Court, substantially in the form of Exhibit C, preliminarily approving the terms and
conditions of this Agreement and the Settlement.
2.47.

“Published Notice” means the public notice of this Settlement that is

contemplated by this Agreement, substantially in the form of Exhibit B4.
2.48.

“Qualifying Repairs” means repairs to and/or replacement of the

motherboard and/or AC power adaptors to resolve the Power Defect.
2.49.

“Released Claims” include each Settlement Class Member’s release of

Defendants and the Released Parties from any and all injuries, demands, losses, damages, costs,
loss of service, expenses, compensation, claims, suits, causes of action, obligations, rights, liens,
and liabilities of any nature, type, or description, whether known or unknown, contingent or
vested, in law or in equity, based on direct or vicarious liability, and regardless of legal theory,
that: (a) relate to, are based on, concern, or arise out of the Allegations; (b) were asserted or could
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have been asserted (whether individually or on a class-wide basis) in the Litigation or any other
action or proceeding relating to the Power Defect and/or Overheating Issue and/or the labeling,
marketing, advertising, sale, or servicing of the Laptops arising out of relating in any way to the
Allegations that was brought or could have been brought on or prior to the date hereof including,
but not limited to, claims that Defendants engaged in unfair and/or deceptive business practices
and/or violated applicable consumer protection statutes or other common laws or statutes of all
fifty (50) states and the United States; (c) for breach of contract and breach of the covenant of good
faith and fair dealing arising out of relating in any way to the Allegations; (d) for breach of express
warranty and breach of implied warranty arising out of relating in any way to the Allegations;
and/or, without limiting the foregoing, (e) are based, in any way, on which the facts and claims
asserted in the Litigation are based upon and depend upon. The Released Claims shall not release
any Settlement Class Member’s claims for personal injury allegedly arising out of use of the
Laptops or rights to enforce this Agreement. The Released Claims shall be accorded the broadest
preclusive scope and effect permitted by law against the Settlement Class Members and this
definition of Released Claims is a material term of this Agreement.
2.50.

“Released Parties” include Defendants and each of their respective current

and former parent companies, subsidiaries, divisions, and current and former affiliated individuals
and entities, legal successors, predecessors (including companies they have acquired, purchased,
or absorbed), assigns, joint ventures, and each and all of their respective officers, partners,
directors, owners, stockholders, servants, agents, shareholders, members, managers, principals,
investment advisors, consultants, employees, representatives, attorneys, accountants, lenders,
underwriters, benefits administrators, investors, funds, and insurers, past, present and future, and
all persons acting under, by, through, or in concert with any of them.
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2.51.

“Serial Number” means the serial number of the Laptop; the following

webpage on Defendants’ Website provides information about how to determine the Laptop’s
Serial Number: https://www.asus.com/us/support/article/566/.
2.52.

“Settlement” means the terms and conditions of this Agreement.

2.53.

“Settlement Benefit” means a Credit Certificate or Cash Payment, as further

described in Section 6 of this Agreement.
2.54.

“Settlement Class” or “Settlement Class Members” means all Class

Members excepting persons who properly excluded themselves from the Settlement pursuant to
the terms of this Agreement and the Preliminary Approval Order.
2.55.

“Settlement Fund” means the total of (a) Administration Costs, in an

amount not to exceed $200,000.00; (b) any Incentive Award the Court approves to be paid to
Plaintiff, in an amount not to exceed $5,000.00; (c) any Attorneys’ Fees and Expenses the Court
approves to be paid to Class Counsel, in an amount not to exceed $787,500.00; and (d) the total of
Cash Payments to be made to Settlement Class Members who submit a Valid Claim for Cash
Payments.
2.56.

“Settlement Website” means an internet website created and maintained by

the Claim Administrator consistent with the entry of the Preliminary Approval Order to provide
information regarding the Settlement and where Class Members can obtain information
concerning requesting exclusion from or objecting to the Settlement and/or can submit a Claim.
The URL of the Settlement Website shall be agreed to by the Parties.
2.57.

“Valid Claim” means Group A Valid Claims, Group B Valid Claims, and

Group C Valid Claims.
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B.

Conventions. All personal pronouns used in this Agreement, whether used in the

masculine, feminine, or neuter gender, shall include all other genders and the singular shall include
the plural and vice versa except where expressly provided to the contrary. All references herein to
sections, paragraphs, and exhibits refer to sections, paragraphs, and exhibits of and to this
Agreement, unless otherwise expressly stated in the reference. The headings and captions
contained in this Agreement are inserted only as a matter of convenience and in no way define,
limit, extend, or describe the scope of this Agreement or the intent of any provision thereof.
III. CONSIDERATION FROM DEFENDANTS
3.1.

In full, complete and final settlement and satisfaction of the Litigation, and

all Released Claims, and subject always to all of the terms, conditions and provisions of this
Agreement, including Court approval, Defendants agree to provide the following consideration:
(a)

Within ten (10) days after the Effective Date, Defendants shall fund

the Settlement Fund. The Settlement Fund shall be established by the Claim Administrator as a
Qualified Settlement Fund pursuant to Section 468B(g) of the Internal Revenue Code, and all
regulations promulgated thereunder for the purpose of administering the Settlement.
(b)

In the event the Settlement is cancelled pursuant to this Agreement,

the Court denies Final Approval, or an appeal leaves the Settlement unenforceable, the Parties
shall be returned to the same postions as existed ar the time of this Agreement, and all funds in the
Settlement Fund provided for in this Section shall be returned to Defendants, with the exception of
amounts paid or owing to the Claim Administrator for Administration Costs actually incurred for
services already performed.
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IV.

CONDITIONAL CLASS CERTIFICATION FOR SETTLEMENT PURPOSES
ONLY
4.1.

The Parties reached this Agreement before Plaintiff filed a motion for class

certification. Accordingly, Plaintiff shall include a request for conditional certification as part of
his motion for Preliminary Approval that seeks certification of the Class for settlement purposes
only.
4.2.

As a material part of this Settlement, Defendants, while reserving all

defenses if this Agreement is not finally approved, hereby stipulate and consent, solely for
purposes of and in consideration of the Settlement, to provisional certification of the Class.
Defendants’ stipulation and consent to class certification is expressly conditioned upon the entry
of a Preliminary Approval Order, a Final Approval Order and Judgment, and as otherwise set forth
in this Agreement. As part of their provisional stipulation, Defendants further consent to the
appointment of Class Counsel and the Class Representative to represent the Class. The provisional
certification of the Class, the appointment of the Class Representative, and the appointment of
Class Counsel shall be binding only with respect to this Settlement and this Agreement. If the
Court fails to enter a Preliminary Approval Order or a Final Approval Order and Judgment, or if
this Agreement and the Settlement proposed herein is terminated, canceled, or fails to become
effective for any reason whatsoever, or the Court enters any order that increases the cost or burden
of the Settlement on Defendants beyond what is set forth in this Agreement, the class certification,
to which the Parties have stipulated solely for the purposes of this Settlement, this Agreement, and
all of the provisions of any Preliminary Approval Order or any Final Approval Order shall be
vacated by their own terms and the Litigation will revert to its status as it existed prior to the date of
this Agreement with respect to class certification, the appointment of the Class Representative, and
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the appointment of Class Counsel. In that event, Defendants shall retain all rights they had
immediately preceding the execution of this Agreement to object to the maintenance of the
Litigation as a class action, the appointment of the Class Representative, and the appointment of
Class Counsel and, in that event, nothing in this Agreement or other papers or proceedings related
to this Settlement shall be used as evidence or argument by any of the Parties concerning whether
the Litigation may properly be maintained as a class action under applicable law, whether the
Class Representative is an adequate or typical class representative, or whether Class Counsel is
adequate or may be appointed to represent the Class or any Class Members.
V. EXTENDED WARRANTY FOR QUALIFYING REPAIRS
5.1.

Defendants will extend the warranty on all ASUS Rog Strix GL502VS

laptops to cover all Qualifying Repairs until the later of: (i) three (3) years from the date of
purchase; (ii) ninety (90) days from Final Approval and Judgment; or (iii) one-hundred eighty
(180) days from the date of a prior replacement of the internal power supply and/or AC power
adaptor by Defendants. This extended warranty shall not apply to the ASUS Rog Strix GL502VSK
laptops.
5.2.

To obtain a Qualifying Repair, the Class Member must contact Defendants’

technical support toll free number to be stated in the Class Notice, and follow Defendants’ protocol
for shipping the ASUS Rog Strix GL502VS laptop to a repair facility for repairs. If the ASUS Rog
Strix GL502VS laptop is determined at the repair facility to be entitled to a Qualifying Repair,
Defendants will repair the laptop at no charge. If the ASUS Rog Strix GL502VS laptop is
determined at the repair facility not to be entitled to a Qualifying Repair, and the laptop is not
eligible for other repairs under any existing warranty, Defendants will offer to repair the laptop at
the Class Member’s expense.
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5.3.

A Class Member shall be entitled to the Extended Warranty as described in

this Section 5 whether or not the Class Member files a Claim as set forth in Section 6.
VI. SETTLEMENT BENEFITS
6.1.

In full, complete, and final settlement and satisfaction of the Litigation and

all Released Claims, and subject always to all of the terms, conditions, and provisions of this
Agreement, including Court approval, Defendants agree to cause the following settlement benefits
to be provided as follows:
(a)

Group A. A Claimant who submits a Group A Valid Claim shall

have the option to select either a $210 Credit Certificate or a $110 Cash Payment. In order to
submit a Group A Valid Claim, Claimant must comply with the requirements in Section 6.6 and
must either: (1) provide the Laptop’s Serial Number and have registered the Laptop with
Defendants prior to the Notice Date, as reflected by Defendants’ records; (2) provide the Laptop’s
Serial Number and have purchased the Laptop from the ASUS Website; or (3) submit a Laptop
Proof of Purchase.
(b)

Group B. Class Members who submitted a complaint about the

Power Defect and/or Overheating Issue prior to March 19, 2019 to Defendants’ customer service
department and for whom Defendants possess contact information shall automatically receive a
$210 Credit Certificate, without the necessity of filing a Claim. If such a Class Member prefers a
$110 Cash Payment instead of a $210 Credit Certificate, then they must submit a Group B Valid
Claim. A Claimant who submits a Group B Valid Claim shall receive a $110 Cash Payment. In
order to submit a Group B Valid Claim, the Claimant must comply with the requirements in
Section 6.6.
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(c)

Group C. A Claimant who submits a Group C Valid Claim shall

have the option to select either a $105 Credit Certificate or a $55 Cash Payment. In order to submit
a Group C Valid Claim, Claimant must comply with the requirements in Section 6.6 and must
provide the Laptop’s Serial Number.
6.2.

Any Class Member who submits an otherwise Valid Claim without electing

a Settlement Benefit will receive the applicable Credit Certificate. Any Class Member who does
not meet the requirements for a Group A Valid Claim, but does meet the requirements for a Group
C Valid Claim will receive the Group C Settlement Benefit.
6.3.

For Group A Valid Claims only, Defendants have the right to demand

inspection of the Laptop to verify whether it suffers from the Power Defect and/or Overheating
Issue. No inspection may be demanded by Defendants if Claimant made a posting on Defendants’
Website, forums, or chat room (collectively, “Postings”) prior to March 19, 2019 and submits a
copy of such Postings with the Claim Form.
(a)

The inspection referred to in Section 6.3 must be conducted by

Defendants, unless both Defendants and the Claimant agree to a third-party to conduct the
inspection.
(b)

At the election of Defendants, the inspection shall be conducted

either (1) at the home or business of the Claimant or (2) at an alternative inspection site, so long as
Defendants pay any shipping costs incurred in delivering the Laptop.
(c)

The inspection must be conducted within thirty (30) days of

Defendants’ demand for the inspection, unless otherwise agreed by Claimant.
(d)

Any demand for inspection must be accompanied by instructions

informing the Claimant of the conditions set forth herein and of the right to refuse the inspection
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entirely. If the Claimant refuses the request for inspection, the Claim will be treated as a Group C
Valid Claim.
6.4.

If a Class Member does not timely submit a Valid Claim to the Claim

Administrator, the Class Member is not entitled to any Settlement Benefit, except as otherwise
provided in Section 6.1(c).
6.5.

A Claim shall be deemed to be a Valid Claim only if submitted on the Claim

Form pursuant to the procedures set forth herein. At the election of the Class Member, Claim
Forms may be submitted in paper via first class mail or online at the Settlement Website. Claim
Forms to be mailed must be postmarked, and Claim Forms to be submitted online through the
Settlement Website must be submitted, no later than the Claim Filing Deadline. Claim Forms that
are postmarked or submitted online after that date will not be Valid Claims. For Claim Forms that
are submitted online, the Class Member shall have the opportunity to upload Laptop Proof of
Purchase and Postings image files (e.g. jpg, tif, pdf).
6.6.

On the Claim Form, the Class Member must certify the truth and accuracy

of each of the following under the penalty of perjury, including by signing the Claim Form
physically or by e-signature, or the claim will not be considered a Valid Claim by the Claim
Administrator:
(a)

The Class Member’s name and mailing address;

(b)

The Class Member’s email address, if the Class Member selects a
Credit Certificate or otherwise elects to provide the information;

(c)

That the claimed purchase was not made for the purpose of resale;

(d)

That the Laptop suffered from the Power Defect and/or experienced
the Overheating Issue;
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(e)

That any additional information provided by the Claimant to
demonstrate membership in Group A, as set forth above in this
Section, is true and correct; and

(f)

That any documentation provided by the Claimant, i.e., Laptop
Proof of Purchase or Postings, is a true and correct copy of the
original.

6.7.

Cash Payment. The Claim Administrator shall mail a check sixty (60) days

after the Effective Date to the mailing address provided for each Settlement Class Member who
timely submits a Valid Claim for a Cash Payment. Any check issued to any Settlement Class
Member shall remain valid and negotiable for ninety (90) days from the date of its issuance, but
will thereafter automatically be canceled if not cashed by the Settlement Class Member within that
time, in which case the Settlement Class Member’s claim will be deemed null and void and of no
further force and effect and the funds represented by such check shall be returned to Defendants.
6.8.

Credit Certificate. The Claim Administrator shall email the Credit

Certificate sixty (60) days after the Effective Date to the email address provided for each Class
Member who timely submits a Valid Claim for a Credit Certificate and to Group B Settlement
Class Members. Any Credit Certificate shall conspicuously state its expiration date.
6.9.

No Settlement Class Member shall have any claim against Defendants,

Defendants’ Counsel, the Class Representative, Class Counsel, or the Claim Administrator based
on the mailings, distributions, or process of awarding a Settlement Benefit made in accordance
with this Agreement or any order of the Court.

20

Case 4:18-cv-03369-DMR Document 61-1 Filed 07/08/19 Page 22 of 116

6.10.

Each Settlement Class Member is solely responsible for any tax

consequence, including but not limited to penalties and interest, relating to or arising out of the
receipt of any benefit under this Settlement.
VII.

CLASS NOTICE AND SETTLEMENT ADMINISTRATION
7.1.

Subject to Court approval, the Parties have agreed that providing Long

Form Notice, Email Notice, Postcard Notice, Published Notice and Online Notice to the Class
Members in the manner described herein is the best and most fair and reasonable notice practicable
under the circumstances. Class Counsel will not of their own initiative advocate for content or
methods of Class Notice beyond that to which the Parties have agreed in this Section 7 of the
Agreement.
7.2.

The Parties agree to the following procedures for giving notice of this

Settlement to the Class Members:
(a)

Within thirty (30) days of entry of the Preliminary Approval Order

or on such date otherwise ordered by the Court, Defendants shall provide the Claim Administrator
with an electronic list that includes the following information with respect to each Class Member
for which Defendants have information: (i) first and last name; (ii) email address; (iii) last known
mailing address (if available); and (iv) phone number (if available). Defendants agree to utilize
reasonable efforts to provide accurate data to the Claim Administrator, which the Claim
Administrator will rely upon in sending Class Notice and administering this Settlement as
described herein and will provide a sworn declaration with the motion for Final Approval of the
Settlement that Defendants utilized reasonable efforts to provide accurate data (and a description
of those efforts) to the Claim Administrator.
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(b)

No later than the Notice Date, the Claim Administrator shall send a

copy of the Email Notice in the form approved by the Court to those Class Members for whom an
email address is available, and a copy of the Postcard Notice in the form approved by the Court to
those Class Members for whom a physical mailing address is available but an email address is not
available.
(c)

Any emailed Email Notice that bounces back or is returned to the

Claim Administrator as undeliverable shall be mailed as a Postcard Notice by the Claim
Administrator if a physical mailing address is available in the list provided by Defendants to the
Claim Administrator.
(d)

The Claim Administrator shall utilize the national change of address

database to update the mailing list of the Class Members for whom a mailing address is available
prior to sending Postcard Notice via First Class U.S. Mail.
(e)

If no physical address is available in the list provided to the Claim

Administrator, the Claim Administrator shall perform a single skip trace using information
identifying the Class Member, as necessary, to conduct an address update to allow Postcard Notice
to be sent using an industry-accepted source such as Accurint, and shall send the Postcard Notices
to the mailing address identified by the skip tracing. Any such Postcard Notice shall be mailed
within five (5) business days following receipt of the bounced back or returned as undeliverable
email.
(f)

Any mailed Postcard Notices returned to the Claim Administrator as

undelivered and bearing a forwarding address shall be re-mailed by the Claim Administrator
within five (5) business days following receipt of the returned mail. Further, if no forwarding
address is available, the Claim Administator shall perform a single skip trace using an
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industry-accepted source such as Accurint, to conduct an address update and send the Postcard
Notices to the mailing addresses identified by the skip-tracing.
(g)

No later than the Notice Date, the Claim Administrator also shall

launch the Settlement Website, which shall contain the Long Form Notice in both downloadable
PDF format and HTML format with a clickable table of contents; answers to frequently asked
questions; a contact information page that includes the address for the Claim Administrator and
addresses and telephone numbers for Plaintiff’s Counsel and Defendants’ Counsel; the
Agreement; the signed Preliminary Approval Order and the publicly filed motion papers and
declarations in support thereof; a downloadable and online version of the Claim Form; a
downloadable and online version of the form by which Class Members may exclude themselves
from the Settlement Class; and (when they become available) the publicly filed motion for Final
Approval of the Settlement, Plaintiff’s request for Attorneys’ Fees and Expenses and Incentive
Award, and supporting declarations. The Settlement Website shall remain accessible until
one-hundred eighty (180) days after all Settlement Benefits are distributed. When the Settlement
Website is taken down, the Claim Administrator shall immediately transfer ownership of the URL
for the Settlement Website to Defendants. Defendants will not thereafter add any content or
otherwise revise the Settlement Website or use the URL for the Settlement Website for any other
purposes.
(h)

No later than the Notice Date, the Claim Administrator also shall

distribute the Online Notice. The Online Notice shall be distributed utilizing methods such as
internet banner advertising, social media sponsored posts, and/or paid search placements and shall
be designed to reach 80% of the Class consistent with other effective court-approved notice
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programs and the Federal Judicial Center’s (FJC) Judges’ Class Action Notice and Claims Process
Checklist and Plain Language guide.
(i)

No later than the Notice Date, Defendants shall post the Online

Notice on Defendants’ Website, social media accounts, and the ASUS ROG online forms. The
online Notice shall link to the Settlement Website.
(j)

On the Notice Date, the Claim Administrator shall cause the

Pubished Notice to be published in the manner ordered by the Court.
(k)

CAFA Notice. Within ten (10) days of entry of the Preliminary

Approval Order, the Claim Administrator shall serve notice of this Settlement to appropriate state
and federal officials pursuant to the Class Action Fairness Act, 28 U.S.C. § 1715. The Claim
Administator shall be responsible for drafting and preparing the notice in conformity with 28
U.S.C. § 1715 and for identifying the appropriate state and federal officials to be notified.
(l)

The Claim Administrator shall provide any information or

declaration requested by the Parties to assist with seeking Preliminary Approval and Final
Approval.
(m)

The Parties each represent that he or it does not and will not have

any financial interest in the Claim Administrator ultimately appointed and otherwise will not have
a relationship with the Claim Administrator ultimately appointed that could create a conflict of
interest.
(n)

The Parties acknowledge and agree that the Claim Administrator is

not an agent of the Class Representative, Class Counsel, Defendants, or Defendants’ Counsel and
that the Claim Administrator is not authorized by this Agreement or otherwise to act on behalf of
the Class Representative, Class Counsel, Defendants, or Defendants’ Counsel.
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(o)

If a Class Member requests that the Claim Administrator and/or its

agent or employee refer him/her to Class Counsel, or if a Class Member requests advice beyond
merely ministerial information regarding applicable deadlines or procedures for submitting a
Claim Form or other Settlement-related forms for which the Claim Administrator does not have an
approved response, then the Claim Administrator and/or its agent or employee shall promptly refer
the inquiry to Class Counsel and Defendants’ Counsel.
(p)

The Claim Administrator is responsible for:
(1)

Sending the Email Notice approved by the Court;

(2)

Printing and distributing the Postcard Notice approved by
the Court;

(3)

Causing the Published Notice to the Class Members
approved by the Court to be published;

(4)

Causing the Online Notice to the Class Members approved
by the Court to be published;

(5)

Performing physical mailing address and email address
updates and verifications prior to the distribution of the
Postcard Notice;

(6)

Mailing Postcard Notice to those Class Members who were
provided Email Notice and had it returned undeliverable and
who have a physical mailing address in Defendants’ records;

(7)

Performing a single skip trace to follow up on any returned
mail or email Postcard Notices;
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(8)

Creating and maintaining the Settlement Website and a
toll-free number that Class Members can contact to request a
copy of this Agreement, a Long Form Notice, and/or a Claim
Form, and/or to obtain any other information concerning this
Settlement or this Agreement;

(9)

Consulting with Defendants’ Counsel and/or Class Counsel
concerning any relevant issues, including (without
limitation) distribution of the Class Notice and processing of
Claim Forms;

(10)

Processing and recording timely and proper requests for
exclusion from or objections to the Settlement;

(11)

Processing and recording Claim Forms;

(12)

Preparing, drafting, and serving the CAFA Notice;

(13)

Emailing Credit Certificates to Class Members who submit a
timely and proper Claim Form requesting a Credit
Certificate;

(14)

Emailing Credit Certificates to Class Members in Group B;

(15)

Mailing Cash Payments to Class Members who submit a
timely and proper Claim Form requesting a Cash Payment;
and

(16)

Such other tasks as the Parties mutually agree or the Court
orders the Claim Administrator to perform in connection
with this Agreement.
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(q)

The Parties shall supervise the Claim Administrator in the

performance of the notice functions set forth in this Section.
(r)

At least fourteen (14) days prior to the Final Approval Hearing, the

Claim Administrator shall certify to the Court that it has complied with the notice requirements set
forth herein.
(s)

Defendants shall be responsible for paying all reasonable costs of

notice as set forth in this Section and all costs of the Claim Administrator in processing objections
and exclusion requests in an amount not to exceed $200,000.00.
(t)

Within two hundered and ten (210) days after the Effective Date, the

Claim Administrator shall destroy all Class Member’s identifying information received from
Defendants and otherwise in connection with the implementation and administration of this
Settlement.
(u)

Upon completion of the implementation and administration of the

Settlement, the Claim Administrator shall provide written certification of such completion to Class
Counsel and Defendants’ Counsel.
VIII. ATTORNEYS’ FEES AND EXPENSES AND INCENTIVE AWARDS
8.1.

Plaintiff’s Counsel may make application to the Court for an award of

Attorneys’ Fees and Expenses as compensation for the time and effort, undertaken in and risks of
pursuing this Litigation, but agree that, combined, the requested Attorneys’ Fees and Expense
Award shall not aggregately exceed $787,500.00. Plaintiff’s Counsel shall not be permitted to
petition the Court for any additional payments for fees, costs or expenses from Defendants.
Attorneys’ Fees and Expenses shall be for all claims for attorneys’ fees, costs and expenses, past,
present, and future incurred in the Litigation in connection with claims against Defendants.
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8.2.

Defendants covenant and agree on behalf of themselves and the Released

Parties that, provided Plaintiff’s application for Attorneys’ Fees and Expenses is consistent with
Section 8.1 and does not collectively exceed $787,500.00, they and the Released Parties shall not
(a) oppose or submit any evidence or argument challenging or undermining Plaintiff’s application
for Attorneys’ Fees and Expenses; (b) encourage or assist any person to oppose or submit any
evidence or argument challenging or undermining Plaintiff’s application for Attorneys’ Fees and
Expenses; or (c) encourage or assist any person to appeal from an order awarding Attorneys’ Fees
and Expenses.
8.3.

Any Attorneys’ Fees and Expenses awarded by the Court which does not

exceed $787,500.00 shall be paid by the Claim Administrator to Class Counsel within ten (10)
days after Defendants fund the Settlement Fund.
8.4.

Payment of any Attorneys’ Fees and Expenses to Plaintiff’s Counsel shall

constitute full satisfaction by Defendants of any objection to pay any amounts to any person,
attorney or law firm for attorneys’ fees, expenses, or costs in the Litigation incurred by any
attorney on behalf of Plaintiff, the Class, or the Settlement Class, and shall relieve Defendants and
Defendants’ Counsel of any other claims or liability to any other attorney or law firm for any
attorneys’ fees, expenses, and/or costs to which any of them may claim to be entitled on behalf of
Plaintiff, the Class, and/or the Settlement Class.
8.5.

Any Attorneys’ Fees and Expenses paid to Plaintiff and Plaintiff’s Counsel

under this Section shall be paid separate and apart from the Valid Claims and shall not take away
from or otherwise reduce the monetary relief available to the Settlement Class.
8.6.

Plaintiff’s Counsel may also make application to the Court for an Incentive

Award for Plaintiff in an amount not to exceed $5,000.00, as compensation for Plaintiff’s time and
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effort undertaken in and risks of pursuing this Litigation, including preparing for and participating
in a nearly 7-hour deposition.
8.7.

The Incentive Award shall be the total obligation of Defendants to pay

money to Plaintiff, in connection with the Litigation and this Settlement, other than amounts due to
Plaintiff for any Valid Claim he submits pursuant to Section 6 of this Agreement.
8.8.

Defendants covenant and agree on behalf of themselves and the Released

Parties that, provided Plaintiff’s application for an Incentive Award is consistent with Section 8.6,
they and Released Parties shall not (a) oppose or submit any evidence or argument challenging or
undermining Plaintiff’s application for an Incentive Award; (b) encourage or assist any person to
oppose or submit any evidence or argument challenging or undermining Plaintiff’s application for
an Incentive Award; or (c) encourage or assist any person to appeal from an order making an
Incentive Award.
8.9.

Any Incentive Award awarded by the Court which does not exceed

$5,000.00 shall be paid by the Claim Administrator to Plaintiff within ten (10) days after
Defendants fund the Settlement Fund provided Plaintiff has executed the General Release
substantially in the form attached as Exhibit E.
8.10.

Plaintiff’s Counsel and Plaintiff agree that the denial of, reduction or

downward modification of, or failure to grant any application for Attorneys’ Fees and Expenses or
Incentive Award shall not constitute grounds for modification or termination of this Agreement,
including the Settlement and releases provided for herein.
8.11.

Except as set forth in this Agreement, each Party shall bear his or its own

fees, costs, and expenses.
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IX.

CLASS SETTLEMENT PROCEDURES
9.1.

Preliminary Approval. As soon as practicable after the signing of this

Agreement, Plaintiff shall move, with the support of Defendants, solely for purposes of this
Settlement, for a Preliminary Approval Order, substantially in the form of Exhibit C. The Parties
shall seek to schedule a Final Approval Hearing to occur four (4) weeks after the Objection
Deadline.
9.2.

Exclusions and Objections. The Preliminary Approval Order and Class

Notice shall advise prospective Class Members of their rights to exclude themselves from the
Settlement, forego the benefits of this Settlement and reserve the right to pursue an individual
claim; to object to this settlement individually or through counsel; and to appear at the Final
Approval Hearing.
(a)

Exclusions. Class Members and persons purporting to act on their

behalf who decide to be excluded from this Settlement must submit to the Claim Administrator a
written statement requesting exclusion from the Settlement by the Objection/Exclusion Deadline
or by such date otherwise ordered by the Court. Such written request for exclusion must (i) contain
the name and address of the person requesting exclusion, (ii) be made by submitting the online
form on the Settlement Website or by mailing a valid exclusion request by First Class U.S. Mail to
the Claim Administrator at the specified address as described in the Class Notice, and (iii) be
submitted online or postmarked on or before the Objection/Exclusion Deadline in order to be
valid. For exclusion requests that are submitted online, the Class Member shall have the
opportunity to print a page immediately after submission showing the information entered and the
date and time the request for exclusion was received. Settlement Class Members shall be
encouraged, but not required, to provide their email addresses in their requests for exclusion.
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(b)

Class Members who fail to submit a timely and valid written request

for exclusion consistent with this Section shall be deemed to be a member of the Settlement Class
and as such shall be bound by all terms of the Settlement and the Final Approval Order and
Judgment if the Settlement is approved by the Court.
(c)

A Class Member who is excluded from this Settlement shall not be

bound by this Settlement or any Final Approval Order entered by the Court approving this
Settlement, shall not be permitted to object to this Settlement, and shall not be entitled to receive
any of the benefits of the Settlement.
(d)

If a Class Member submits both a Claim Form and an exclusion

request, the Claim Form shall take precedence and be considered valid and binding, and the
exclusion request shall be deemed to have been sent by mistake and rejected.
(e)

Within fifteen (15) days following the Objection/Exclusion

Deadline, the Claim Administrator shall provide in writing to Defendants’ Counsel and Class
Counsel the names of those Class Members who have requested exclusion from the Settlement in a
valid and timely manner, and Plaintiff’s Counsel shall file that list with the Court, with service on
Defendants’ Counsel.
(f)

The Class Representative acknowledges and agrees that he will not

exclude himself from this Settlement.
9.3.

Objections. Class Members and persons purporting to act on their behalf

who wish to object to the fairness, reasonableness, or adequacy of the Settlement or this
Agreement, any request for Attorneys’ Fees and Expenses, or any request for an Incentive Award
shall submit a written notice of objection in accordance with the following procedures:
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(a)

Class Members who wish to object must submit a written statement

of objection to the Class Action Clerk, United States District Court for the Northern District of
California, postmarked on or before the Objection/Exclusion Deadline.
(b)

To be valid, an Objection must include: (a) a reference at the

beginning to this case, Carlotti v. Asus Computer International Inc., et al., Case No.
4:18-cv-03369-DMR, and the name of the presiding judge, the Hon. Donna Ryu, United States
District Court for the Northern District of California; (b) the name, address, telephone number,
and, if available, the email address of the Person objecting, and if represented by counsel, of
his/her counsel; (c) a written statement of all grounds for the Objection, accompanied by any legal
support for such Objection; (d) whether he/she intends to appear at the Final Approval Hearing,
either with or without counsel; (e) a statement of his/her membership in the Class, including all
information required by the Claim Form; and (f) a detailed list of any other objections submitted
by the Class Member, or his/her counsel, to any class actions submitted in any court, whether state
or otherwise, in the United States in the previous five (5) years. If the Class Member or his/her
counsel has not objected to any other class action settlement in any court in the United States in the
previous five (5) years, he/she shall affirmatively state so in the written materials provided in
connection with the Objection to this Settlement. Failure to include this information and
documentation may be grounds for overruling and rejecting the Objection.
(c)

Subject to the Court’s approval, any objecting Class Member may

appear, in person or by counsel, at the Final Approval Hearing to show cause why this Settlement
and this Agreement should not be approved as fair, adequate, and reasonable or to object to any
request for a Attorneys’ Fees and Expenses or Incentive Award. To appear in person or by counsel
at the Final Approval Hearing, fourteen (14) days prior to the Final Approval Hearing, the
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objecting Class Member must file with the Court and serve upon Class Counsel and Defendants’
Counsel a Notice of Intention to Appear. The Notice of Intention to Appear must include copies of
any papers, exhibits, or other evidence that the objecting Class Member (or his/her counsel) will
present to the Court in connection with the Final Approval Hearing.
(d)

Any Class Member who fails to submit a proper Notice of Intention

to Appear prior to fourteen (14) days before the Final Approval Hearing, along with copies of any
papers, exhibits, or other evidence that the objecting Class Member (or his/her counsel) will
present to the Court in connection with the Final Approval Hearing, will not be heard during the
Final Approval Hearing.
(e)

Any Class Member who fails to timely submit a written objection

prior to the Objection/Exclusion Deadline will not be heard during the Final Approval Hearing and
the Class Member’s objection(s) shall be waived and will not be considered by the Court.
(f)

Any Class Member who submits a timely written request for

exclusion from the Settlement shall not be permitted to object to the Settlement. Any written
objection submitted by a Class Member who has submitted a timely written request for exclusion
from the Settlement will not be heard during the Final Approval Hearing and the Class Member’s
objection(s) shall be waived and shall not be considered by the Court at the Final Approval
Hearing.
(g)

The agreed-upon procedures and requirements for filing objections

in connection with the Final Approval Hearing are intended to ensure the efficient administration
of justice in accordance with each Class Member’s due process rights. Such procedures are
designed to identify whether any person making an objection has standing to do so and to identify
“professional objectors.”
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(h)

Any Class Member who submits a written objection in accordance

with this Section shall be entitled to all of the benefits of the Settlement and this Agreement,
provided the objecting Class Member complies with all the requirements set forth in this
Agreement for submitting a timely and valid Claim, and shall be bound by all terms of the
Settlement and the Final Approval Order and Judgment if the Settlement is approved by the Court.
(i)

Class Counsel shall serve on Defendants’ Counsel and file with the

Court any written objections to the Settlement received within fifteen (15) days following the
Objection/Exclusion Deadline.
9.4.

Conditions Impacting Finality of Settlement.
(a)

If more than 1,000 Class Members submit a timely and valid request

to exclude themselves from the Settlement, Defendants shall have the unilateral right to terminate
and withdraw from the Settlement in its entirety; provided, however, that Defendants must notify
Class Counsel and the Court that it is exercising such option within seven (7) business days of the
filing with the Court of the opt-out list described in Section 9.2 of this Agreement. Furthermore,
except for changes to the time periods set forth in Section 6.3, all other terms and limitations set
forth in this Agreement and in the documents referred to or incorporated herein (including but not
limited to the Long Form Notice, the Published Notice, the Online Notice and the Claim Form)
shall be deemed material to the Parties’ agreement, and in the event any such other term is altered
or amended by the Court (including if the Court refuses to certify the Settlement Class and/or
modifies the definition of the class), or any other court, or if any federal or state authority objects to
or requires modifications to the Agreement, any Party whose rights or obligations are affected by
the alteration or amendment may terminate this Agreement upon written notice to the other Party.
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(b)

The Parties expressly agree that in the event of any of the following

conditions: (i) the Court does not preliminarily approve the Settlement; (ii) the Court does not
finally approve the Settlement; (iii) the Court does not enter the Final Approval Order and
Judgment; (iv) Defendants withdraw and cancel the Settlement pursuant to Section 9.4(a); and/or
(v) this Settlement does not become final for any reason; then this Agreement shall be null and
void ab initio and any order entered by the Court in furtherance of this Settlement shall be treated
as withdrawn or vacated by stipulation of the Parties (subject to Court approval) and Defendants
shall have no further obligation under this Agreement; provided, however, that in the event of the
denial of Preliminary Approval or Final Approval, the Class Representative and/or Defendants
may seek appellate review through a writ or pursue any other available appellate remedy in support
of the Settlement or this Agreement. Nothing herein is intended to restrict or limit the rights of
either Defendants or the Class Representative to appeal any order of this Court in the event the
Settlement is not finally approved for any reason. During the pendency of any appeal of the denial
of Preliminary Approval or Final Approval, this Agreement shall remain valid and binding.
(c)

If any of the conditions outlined in Section 9.4(b) occur such that

this Settlement does not become final, the Parties shall proceed in all respects as if this Agreement
had not been executed; provided, however, that Defendants shall be responsible for the payment of
reasonable Administration Costs actually incurred for services already incurred up to such time.
Notwithstanding the foregoing, neither the denial of, an appeal of, a modification of, nor a reversal
on appeal of any Attorneys’ Fees and Expenses or Incentive Award shall constitute grounds for
cancellation or termination of this Agreement.
(d)

If Preliminary Approval is denied, the Parties shall be returned to

their respective statuses as of the date immediately prior to the execution of this Agreement on the
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latest of the following events (i) the thirty-first (31st) day following the denial of Preliminary
Approval; or (ii) the conclusion of any appeal or writ of mandamus from the denial of Preliminary
Approval. In either of these events, within thirty (30) days, the Parties will jointly file a stipulation
regarding a revised proposed schedule for briefing Plaintiffs’ motion for class certification and for
class-related discovery.
(e)

If Final Approval is denied, the Parties shall be returned to their

respective statuses as of the date immediately prior to the execution of this Agreement on the latest
of the following events: (i) the thirty-first (31st) day following the denial of Final Approval; or (ii)
the conclusion of any appeal or writ of mandamus from the denial of Final Approval. In either of
these events, within thirty (30) days, the Parties will file a joint stipulation regarding a revised
proposed schedule for briefing on Plaintiffs’ motion for class certification and for class-related
discovery.
9.5.

Effect if Settlement Not Approved or Agreement is Terminated. This

Agreement is entered into only for purposes of settlement. In the event that Preliminary Approval
or Final Approval of this Agreement does not occur for any reason, including without limitation
termination of this Agreement pursuant to Section 9.4, or if Final Approval is reversed on appeal,
then no term or condition of this Agreement, or any draft thereof, or discussion, negotiation,
documentation, or other part or aspect of the Parties’ settlement discussions shall have any effect,
nor shall any such matter be admissible in evidence for any purpose in the Litigation, or in any
other proceeding; the Litigation may continue as if the Settlement had not occurred; and any orders
conditionally certifying or approving certification of the Settlement Class shall be vacated, and the
Parties returned to their pre-Settlement litigation posture. The Parties agree that all drafts,
discussions, negotiations, documentation or other information prepared in relation to this
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Agreement, and the Parties’ settlement discussions, shall be treated as strictly confidential and
may not, absent a court order, be disclosed to any person other than the Parties’ counsel, and only
for purposes of the Litigation.
9.6.

Final Approval and Judgment. After Preliminary Approval, Class Notice is

provided to the Class Members, and the expiration of the Objection/Exclusion Deadline, a Final
Approval Hearing shall be held on a date set by the Court. The Parties shall request that the Court
enter the Final Approval Order, substantially in the form of Exhibit D.
X.

RELEASES
10.1.

Releases Regarding Settlement Class Members and Released Parties.

As of the Effective Date, the Class Representative and Settlement Class Members hereby
expressly fully release and forever discharge the Released Parties and further expressly agree that
they shall not now or thereafter institute, maintain, or assert against the Released Parties, either
directly or indirectly, on their own behalf or on behalf of any class or other person or entity, in any
action, regulatory action, arbitration, or court or other proceeding of any kind, any causes of
action, claims, damages, equitable, legal and administrative relief, interest, demands, rights, or
remedies, including, without limitation, claims for injunctive relief, declaratory relief, damages,
mental anguish, unpaid costs, penalties, liquidated damages, punitive damages, interest, attorneys’
fees, litigation costs, restitution, disgorgement, or equitable relief against the Released Parties,
whether based on federal, state, or local law, statute, ordinance, regulation, constitution, contract,
common law, or any other source, that relate to the Released Claims.
(a)

The Class Representative and Settlement Class Members expressly

agree that this release is, and may be raised as, a complete defense to and precludes any claim,
action, or proceeding encompassed by the release against the Released Parties. It is the intention of
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the Class Representative in executing this release on behalf of himself and the Settlement Class to
fully, finally, and forever settle and release all matters and all claims relating to the Released
Claims in every way.
(b)

Without limiting the foregoing, nothing in this Agreement shall

release, preclude, or limit any claim or action by the Parties to enforce the terms of this Agreement.
(c)

To the fullest extent permitted by law, the Class Representative and

the Settlement Class Members agree not to commence or participate in any claim, demand,
grievance, action, or other proceeding against any of the Released Parties based on, concerning, or
arising out of any of the Released Claims.
10.2.

Waiver of Provisions of California Civil Code Section 1542. The Class

Representative and Defendants shall, by operation of Final Approval and Judgment, be deemed to
have waived the provisions, rights and benefits of California Civil Code Section 1542, and any
similar law of any state or territory of the United States or principle of common law. In addition,
Settlement Class Members shall, by operation of Final Approval and Judgment, be deemed to have
waived the provisions, rights and benefits of California Civil Code Section 1542, and any similar
law of any state or territory of the United States or principle of common law, but only with respect
to the matters released as set forth Section 10.1 above. Section 1542 provides:
A general release does not extend to claims that the creditor or releasing party
does not know or suspect to exist in his or her favor at the time of executing
the release and that, if known by him or her, would have materially affected
his or her settlement with the debtor or released party.
10.3.

Effectuation of Settlement. None of the above releases include releases of

claims to enforce the terms of the Settlement provided for in this Agreement.
10.4.

No Admission of Liability. This Agreement reflects, among other things,

the compromise and settlement of disputed claims among the Parties hereto, and neither this
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Agreement nor the releases given herein, nor any consideration therefor, nor any actions taken to
carry out this Agreement are intended to be, nor may they be deemed or construed to be, an
admission or concession of liability, or the validity of any claim, or defense, or of any point of fact
or law (including but not limited to matters respecting class certification) on the part of any Party.
Defendants expressly deny the Allegations. Neither this Agreement, nor the fact of settlement, nor
the settlement proceedings, nor settlement negotiations, nor any related document, shall be used as
an admission of any fault or omission by the Released Parties, or be offered or received in evidence
as an admission, concession, presumption, or inference of any wrongdoing by the Released Parties
in any proceeding, except that this Agreement may be offered or received in evidence in such
proceedings as may be necessary to consummate, interpret, or enforce this Agreement.
XI. ADDITIONAL PROVISIONS
11.1.

Defendants’ Representation. Defendants represent and warrant that they

ceased sales and distribution of the Laptops prior to the Settlement in the ordinary course of
business because the Laptops reached the end of their life.
11.2.

Non-Disparagement. The Parties, Plaintiffs’ Counsel, and Defendants’

Counsel agree that they will not make or cause to be made any statements that disparage Plaintiff,
Defendants or their employees, or any of the other Released Parties. The Parties, Plaintiffs’
Counsel, and Defendants’ Counsel also agree that they will not encourage any person to disparage
Plaintiff, Defendants or their employees, or any of the other Released Parties. Disparagement
includes, but is not limited to, statements made by any internet posting or use of social media.
Disparagement does not include statements that recite or refer to the Allegations of the Lawsuit or
terms of the Agreement, nor does it include any good faith claim or allegation of a legal violation
in the future.
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11.3.

Cooperation. All of the Parties, their successors and assigns, and their

attorneys agree to work reasonably and cooperatively in order to obtain Court approval of this
Agreement and to effectuate the Settlement, and to provide declarations to facilitate the Court’s
Preliminary Approval and Final Approval of the Settlement. The Parties further agree to cooperate
in the Settlement administration process and implementation of the Settlement and to make all
reasonable efforts to control and minimize the costs and expenses incurred in the administration
and implementation of the Settlement.
11.4.

Change of Time Periods. The time periods and/or dates described in this

Agreement with respect to the giving of notices and hearings are subject to approval and change by
the Court or by the written agreement of Plaintiff’s Counsel and Defendants’ Counsel, without
notice to Class Members.
11.5.

Time for Compliance. If the date for performance of any act required by or

under this Agreement falls on a Saturday, Sunday or court holiday, that act may be performed on
the next business day with the same effect as if it had been performed on the day or within the
period of time specified by or under this Agreement.
11.6.

Governing Law. This Agreement is intended to and shall be governed by

the laws of the State of California, without regard to conflicts of law principles.
11.7.

Entire Agreement. The terms and conditions set forth in this Agreement and

its exhibits constitute the complete and exclusive statement of the agreement between the Parties
hereto relating to the subject matter of this Agreement, superseding all previous negotiations and
understandings, and may not be contradicted by evidence of any prior or contemporaneous
agreement. The Parties further intend that this Agreement constitute the complete and exclusive
statement of its terms as between the Parties, and that no extrinsic evidence whatsoever may be
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introduced in any agency or judicial proceeding, if any, involving the interpretation of this
Agreement. In executing this Agreement, the Parties acknowledge that they have not relied upon
any oral or written understandings, negotiations, agreements, statements, or promises that are not
set forth in this Agreement. The Parties also acknowledge and agree that each has been represented
by its own counsel with respect to the negotiating and drafting of this Settlement and this
Agreement. All exhibits to this Agreement as set forth herein are integrated herein and are to be
considered terms of this Agreement as if fully set forth herein.
11.8.

Modifications. Any amendment or modification of the Agreement must be

in writing signed by all of the Parties to this Agreement or their counsel. The Parties agree that
nonmaterial amendments or modifications to this Agreement may be made in writing after
Preliminary Approval without the need to seek the Court’s approval. If the Court indicates, prior to
Preliminary Approval or Final Approval, that the Settlement will not be approved unless certain
changes are made, the Parties will attempt in good faith to reach an agreement as to any such
changes prior to withdrawing from this Agreement. However, if no such agreement can be reached
within thirty (30) days after the Court indicates that the Settlement will not be approved unless
certain changes are made, then the Class Representative or Defendants may terminate and
withdraw from this Agreement. If this Agreement is terminated under such circumstances, the
Class Representative, Defendants, and the Class Members shall be deemed to be in the same
position as existed prior to its execution, with the same status quo ante rights and interests as they
may have had absent the entry by Defendants and the Class Representative into this Agreement
and any and all other understandings and agreements between the Parties and their respective
counsel relating to the Settlement shall be deemed to be null and void and of no force and effect.
Upon termination under this Section of the Agreement, within thirty (30) days of the Agreement’s
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termination, the Parties will file a joint stipulation regarding a revised proposed schedule for
briefing on the Plaintiffs’ motion for class certification and for class-related discovery. Without
further order of the Court, the Parties may agree in writing to reasonable extensions of time to
carry out any of the provisions of this Agreement or the Preliminary Approval Order.
11.9.

No Admissions. If this Agreement does not become effective or is

cancelled, withdrawn, or terminated for any reason, it shall be deemed negotiation for settlement
purposes only and will not be admissible in evidence or usable for any purposes whatsoever in the
Litigation or any proceedings between the Parties or in any other action related to the Released
Claims or otherwise involving the Parties or any Released Party. Nothing in this Agreement may
be construed as, or may be used as, an admission by the Class Representative that any of his claims
are without merit. Nothing in this Agreement may constitute, may be construed as, or may be used
as an admission by Defendants of any fault, wrongdoing, or liability whatsoever or that class
certification is appropriate. Defendants continue to affirmatively deny all liability and all of the
claims, contentions, Released Claims, and each and every allegation made by the Class
Representative in the Litigation.
11.10. Advice of Counsel. The determination of the terms of, and the drafting of,
this Agreement have been by mutual agreement after extensive arm’s-length, bilateral
negotiations, with consideration by and participation of all Parties and their counsel. The
presumption found in California Civil Code section 1654 that uncertainties in a contract are
interpreted against the party causing an uncertainty to exist is hereby waived by all Parties.
11.11. No Tax Advice. Neither Class Counsel nor Defendants’ Counsel intends
anything contained herein to constitute legal advice regarding the tax consequences of any amount
paid hereunder nor shall it be relied upon as such.
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11.12. Conflicts. In the event of a conflict between this Agreement and any other
document prepared pursuant to the Settlement, the terms of this Agreement supersede and control.
11.13. No Waiver. Any failure by any Party to insist upon the strict performance
by any other Party of any provision of this Agreement shall not be deemed a waiver of any
provision of this Agreement and such Party, notwithstanding such failure, shall have the right
thereafter to insist upon the specific performance of any and all of the provisions of this
Agreement.
11.14. Warranties. Each signatory to this Agreement hereby warrants that he/it has
the authority to execute this Agreement and thereby bind the respective Party. The Class
Representative warrants and represents that he is the sole and lawful owner of all rights, title, and
interest in and to all of the Released Claims and that he has not heretofore voluntarily, by operation
of law or otherwise, sold, assigned, or transferred or purported to sell, assign, or transfer to any
other person or entity any Released Claims or any part or portion thereof.
11.15. Binding Effect of the Agreement. This Agreement shall be valid and
binding as to the Parties and their respective heirs, legal representatives, executors, administrators,
successors, and assigns upon signing by all Parties.
11.16. Execution in Counterparts. This Agreement shall become effective upon its
execution by all of the undersigned. The Parties may execute this Agreement in counterparts
and/or by fax or electronic mail, and execution of counterparts shall have the same force and effect
as if all Parties had signed the same instrument.
11.17. Enforcement of this Agreement. The Court shall retain jurisdiction to
enforce, interpret, and implement this Agreement.
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11.18. Notices. All notices to the Parties or counsel required by this Agreement,
shall be made in writing and communicated by mail and fax or email to the following addresses:
If to Plaintiff or Plaintiff’s Counsel:
Seth Safier, Esq.
Gutride Safier LLP
100 Pine Street, Suite 1250
San Francisco, CA 94111
Telephone: (415) 639-9090
Fax: (415) 449-6469
Email: asuspower@gutridesafier.com
If to Defendants or Defendants’ Counsel:
Luanne Sacks
Sacks, Ricketts & Case LLP
177 Post Street, Suite 650
San Francisco, CA 94108
Telephone: (415) 549-0581
Fax: (415) 549-0640
Email: lsacks@srclaw.com
11.19. Confidentiality. The Parties, Plaintiff’s Counsel, and Defendants’ Counsel
agree to keep the existence and contents of the term sheet, Agreement, and all related settlement
communications confidential until the filing of the motion for Preliminary Approval. This
provision will not prevent the disclosure of such information prior to the filing of the motion for
Preliminary Approval with the Court to: (1) regulators, rating agencies, independent accountants,
advisors, financial analysts, agents, existing or potential insurers or reinsurers, experts, courts,
co-counsel, the Released Parties, any existing or potential investor of or any existing or potential
lender to any of the Released Parties, the Claims Administrator as may reasonably be required to
effectuate the Settlement, and/or as otherwise required to comply with any applicable law or
regulation; (2) any person or entity to whom the Parties agree in writing disclosure must be made
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to effectuate the Settlement; and/or (3) Defendants or any of the Released Parties as necessary for
any reasonable commercial purpose.
(a)

If contacted by a Class Member, Class Counsel may provide advice

or assistance regarding any aspect of the Settlement requested by the Class Member. At no time
shall any of the Parties or their counsel or their agents seek to solicit Class Members or any other
persons to submit written objections to the Settlement, requests for exclusion from the Settlement,
or to encourage Class Members or any persons to appeal from the Preliminary Approval Order
and/or the Final Approval Order and Judgment.
(b)

The Class Representative and Class Counsel agree that the

discussions and the information exchanged in the course of negotiating this Settlement and
Agreement are confidential and were made available on the condition that they not be disclosed to
third parties (other than experts or consultants retained by the Class Counsel in connection with the
Litigation), that they not be the subject of public comment, and that they not be publicly disclosed
or used by the Class Representative or Class Counsel in any way in the Litigation should it not
settle or in any other proceeding.
11.20. Confidential Documents. All of the Parties agree to cooperate and to work
with one another to protect any confidential materials produced in discovery in the Action. This
includes, but is not limited to, promptly complying with all aspects of the Stipulated Protective
Order (Dkt. 24) regarding such information and stipulating that any confidential information
submitted, whether in the past or in the future, to any court in the Litigation will be sealed. Class
Counsel are entitled to retain an archival copy of the entire file (paper and/or electronic), including
all pleadings, motion papers, transcripts, legal memoranda, correspondence, discovery, expert
reports and exhibits thereto, or attorney work product, even if such materials contain material
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designated as confidential, provided Class Counsel complies with all aspects of the Stipulated
Protective Order (Dkt. 24). Said archival copy will not be used or disclosed for any purpose other
than: (1) in this Litigation (including the Settlement approval process and/or Settlement
administration), (2) in responding to or defending against any objection or complaint by or on
behalf of any Class Member as to the adequacy of Class Counsel’s representation of the Settlement
Class, or (3) in response to a court order or legal process requiring disclosure of such materials.
Prior to disclosing any such materials to any third party, Class Counsel will provide written notice
to Defendants’ Counsel as early as feasible, and no later than three (3) business days after receipt
of such order or legal process, so as to permit Defendants to seek appropriate relief and otherwise
comply with all aspects of the Stipulated Protective Order (Dkt. 24). Class Counsel shall destroy
the foregoing electronic and paper archival copy on the date six (6) years after the Effective Date,
unless during that time period a Settlement Class Member or other person entitled to or potentially
entitled to relief under this Settlement, or a legally authorized representative acting on their behalf,
asserts any claim of malpractice or otherwise challenges the adequacy of Class Counsel’s
representation of the Settlement Class in this Litigation, in a lawsuit, or otherwise. If such a claim
is asserted, Class Counsel may retain an archival copy until the date (i) six (6) years after the
Effective Date, (ii) such claim is finally resolved, or (iii) five (5) years after the assertion of such a
claim, whichever is latest, provided Class Counsel otherwise complies with all aspects of the
Stipulated Protective Order (Dkt. 24). The Parties agree that if there is anything inconsistent in this
Section and the Stipulated Protective Order (Dkt. 24), the provisions of the Stipulated Protective
Order (Dkt. 24) shall control.
11.21. Exhibits. The Exhibits to the Agreement are an integral part of the
Settlement and are hereby incorporated and made part of the Agreement.
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11.22. Complete Resolution. The Parties intend for this Agreement to be a
complete and final resolution of all disputes between them with respect to the Litigation.
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APPROVED AND AGREED:
DATED: June ___, 2019
06/21/2019

DATED: June ___, 2019

JOSEPH CARLOTTI
_______________________________________
Joseph Carlotti

ASUS COMPUTER INTERNATIONAL

By:_______________________________________
Name:_____________________________________
Its: _______________________________________

DATED: June ___, 2019

ASUSTEK COMPUTER, INC.

By:_______________________________________
Name:_____________________________________
Its: _______________________________________

48

Case 4:18-cv-03369-DMR Document 61-1 Filed 07/08/19 Page 50 of 116

Case 4:18-cv-03369-DMR Document 61-1 Filed 07/08/19 Page 51 of 116

July 8, 2019

Case 4:18-cv-03369-DMR Document 61-1 Filed 07/08/19 Page 52 of 116

EXHIBIT A – CLAIM FORM
IMPORTANT LEGAL MATERIALS
ELIGIBILITY AND GENERAL INSTRUCTIONS
PLEASE READ THIS ENTIRE CLAIM FORM CAREFULLY. To obtain benefits from the Settlement,
you may be required to complete and return this Claim Form. Your completed Claim Form can be mailed to
the Claim Administrator at [address] or submitted electronically via the Settlement Website, at
www.asuslaptopsettlement.com. Your Claim Form must be POSTMARKED BY [DATE] or SUBMITTED
ONLINE NO LATER THAN [DATE] at 11:59 p.m., Pacific Time.
You are eligible to submit a Claim for a Cash Payment or Credit Certificate under this Settlement if you have
purchased any new ASUS Rog Strix GL502VS or GL502VSK laptop (the “Laptops”) from ASUS Computer
International or ASUSTeK Computer Inc. (collectively, “Defendants” or “ASUS”) or an authorized ASUS retailer
in the United States after May 4, 2014. If you purchased more than one Laptop, you can submit more than one claim
but you must submit a separate Claim Form for each purchase.
Please read the Settlement Notice (“Notice”) before you complete and submit this Claim Form. The Notice is
available on the Settlement Website at www.asuslaptopsettlement.com. Defined terms (with initial capitals) used in
the Notice have the same meaning as set forth in the Settlement Agreement, which is also available on the
Settlement Website. By submitting this Claim Form, you acknowledge that you have read and understand the
Notice and the Settlement Agreement. To receive the most current information and regular updates, please visit the
Settlement Website at www.asuslaptopsettlement.com.
If you fail to timely submit a Claim Form, you may be precluded from receiving settlement benefits. If you are a
member of the Class and you do not timely and validly seek to Opt Out of the Class, you will be bound by any
judgment entered by the Court approving the Settlement regardless of whether you submit a Claim Form.
The information you provide on this Claim Form will not be disclosed to anyone other than the Court, the Claim
Administrator, and the Parties in this case, and will be used only for purposes of administering this Settlement (such
as to audit and review a claim for completeness, truth, and accuracy).
BENEFIT INFORMATION
Cash Payment or Credit Certificate. All Class Members may file a claim to receive a Cash Payment or Credit
Certificate under Group A, B, or C as described in the following chart. NOTE: if you are a member of Group B and
are seeking a Credit Certificate only, you do not need to complete this Claim Form. Group B claimants who choose
a Cash Payment instead of a Credit Certificate must complete and submit this Claim Form. You do not have to
submit a Claim Form to obtain repairs under the Extended Warranty. Information regarding the Extended Warranty
is provided on the Settlement Website at www.asuslaptopsettlement.com.
Summary of Group Membership
Group
Am I included?

Group A
If there is proof that you
purchased the Laptop.
The following are
acceptable forms of
proof of purchase:

Group B
If you submitted a
complaint to Defendants
about the Power Defect
and/or the Overheating
Issue prior to March 19,

Group C
All other purchasers of
the Laptop.
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EXHIBIT A – CLAIM FORM
(1) Proof of Purchase,
such as a receipt; or
(2) you purchased the
Laptop from the ASUS
Website; or (3) you
registered the Laptop
with Defendants prior to
the Notice Date, as
reflected by Defendants’
records.
What can I receive?
$210 Credit Certificate
or $110 Cash Payment
Do I need to submit a
Claim Form to receive
benefits?

Yes

Am I required to state
under penalty of
perjury that my
Laptop had the Power
Defect and/or
Overheating Issue?
What information
must I provide with my
Claim?

Yes

Can ASUS inspect my
Laptop?

You must provide your
Laptop Serial Number
and, if you did not
purchase your Laptop
directly from the ASUS
website or register your
Laptop with Defendants
prior to the Notice Date,
you must also provide a
Laptop Proof of
Purchase.
Yes, subject to certain
conditions, unless you
submit a copy of a
posting you made on
Defendants’ Website,
forums, or chat room
complaining about the
Power Defect and/or the
Overheating Issue
(collectively,
“Postings”) prior to
March 19, 2019.

2019.

$210 Credit Certificate
or $110 Cash Payment

$105 Credit Certificate
or $55 Cash Payment

No, unless you choose
to receive a Cash
Payment instead of a
Credit Certificate.
Yes, but only if you
submit a Claim Form to
obtain a Cash Payment.

Yes

You must provide your
Laptop Serial Number.

You must provide your
Laptop Serial Number.

No

No

Yes

Serial Number. “Serial Number” means the serial number of the Laptop. The following webpage on
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EXHIBIT A – CLAIM FORM
Defendants’ Website provides information about how to determine the Laptop’s Serial Number:
https://www.asus.com/us/support/article/566/.
Inspection. Defendants’ right to demand a Laptop inspection for Claims made under Group A is subject to
the following conditions:
(a) Defendants must conduct the inspection, unless both Defendants and you agree to another party to
conduct the inspection.
(b) At the election of Defendants, the inspection must be conducted (1) at your home or business; or (2) at an
alternative inspection site, in which case Defendants pay any shipping costs incurred in delivering the Laptop.
(c) The inspection must be conducted within thirty (30) days of Defendants’ demand for the inspection,
unless otherwise agreed by you.
(d) Any demand for inspection must be accompanied by instructions informing you of the conditions set
forth herein and of the right to refuse the inspection entirely, in which case the claim will be treated as a Group C
Claim.
Claim Administrator’s Discretion. Claims will be paid only if deemed valid and only after the Court
finally approves the Settlement. The Claim Administrator has discretion that will be exercised in good faith to
determine whether your Claim Form is complete and valid and whether the Proof of Purchase you submit, where
required, is sufficient.
Change of Residence. You are responsible for keeping your contact information up to date with the Claim
Administrator. The Claim Administrator will use the email address that you provide on this Claim Form to
communicate with you if communication is necessary. If you move, or if your email address or other contact
information changes after you submit this Claim Form, please contact the Claim Administrator at: [INFO].
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CLAIM FORM
Claimant Information
Claimant Name: ___________________________________ ___ ___________________________________
First Name
MI Last Name
Street Address:
___________________________________________________________________________________________
Street Address2:
____________________________________________________________________________________________
City: ____________________________________________________ State: ___ ___ Zip Code: ___ ___ ___ ___
[optional] Daytime Phone Number: ( ___ ___ ___ ) ___ ___ ___ - ___ ___ ___ ___
[optional] Evening Phone Number: ( ___ ___ ___ ) ___ ___ ___ - ___ ___ ___ ___
[optional, unless you select a Credit Certificate] E-mail Address: _______________________________________

[optional] Class Member ID:
________________________________________________________________________________________
If you received a notice of this Settlement by U.S. mail, your Class Member ID is on the envelope or postcard.
If you received a notice of this Settlement by email, your Class Member ID is in the email.
Group Election
1.

Which Group do you want to file a claim under?
[] Group A

[] Group B (for Cash Payment only)

[] Group C

Purchase Information
2.

Have you purchased an ASUS Rog Strix GL502VS or GL502VSK laptop from Defendants or
an authorized ASUS retailer since May 4, 2014 in the United States?
Yes

No

3. Which model Laptop did you purchase?
ASUS Rog Strix GL502VS

ASUS Rog Strix GL502VSK
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EXHIBIT A – CLAIM FORM
4. What is the Serial Number of your Laptop? Instructions for how to determine the Serial Number of
your Laptop can be found on the following webpage: https://www.asus.com/us/support/article/566/.
___________________________________________________________
5. If you are submitting a Claim for a Cash Benefit under Group B, did you send a customer
service request to Defendants about the Power Defect and/or the Overheating Issue prior to March
19, 2019?
Yes

No

[] Not applicable

6.
If you are submitting a Claim under Group A, and you did not purchase your Laptop from the
ASUS website or register your Laptop with Defendants prior to the Notice Date, you must attach
your Laptop Proof of Purchase to this form (if mailed) or upload your Laptop Proof of Purchase to
the Settlement Website (if submitted online). Laptop Proof of Purchase means a receipt or other
documentation from any Defendant or a third-party commercial source that reasonably establishes
the fact and date of purchase of the Laptop by you during the Class Period in the United States.
To provide Laptop Proof of Purchase, attach it to this form (if mailed) or upload it to the
Settlement Website (if submitted online).
Benefit Election
7. Do you wish to receive a Cash Payment or a Credit Certificate good toward the future purchase of
Defendants’ products?
Cash Payment

Credit Certificate

Inspection Demand – COMPLETE ONLY IF YOU SELECTED GROUP A IN RESPONSE TO
QUESTION 1 ABOVE
8. If you are submitting a Claim under Group A, your Claim to receive a Settlement Benefit is subject to
Defendants’ right to demand inspection of your Laptop at their cost to verify whether it suffers from
the Power Defect and/or Overheating Issue. If Defendants demand inspection of your Laptop, are you
willing to provide the Laptop for the inspection?
Yes

No

9. Did you previously post on the ASUS online forums or ASUS chat room (collectively, “Postings”)
prior to March 19, 2019 that your Laptop experienced the Power Defect and/or Overheating Issue? If
so, you must attach a copy of the Postings to this form (if mailed) or upload a copy (if submitted
online).
Yes

No

To provide Postings, print and attach them to this form (if mailed) or upload it to the
Settlement Website (if submitted online).
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Certification under Penalty of Perjury
By signing below, you are signing under penalty of perjury. Signing under penalty of perjury means that
the information you have provided in the Claim Form is true and correct to the best of your knowledge. It
is a crime to submit a false Claim Form and sign under penalty of perjury.
I hereby certify under penalty of perjury that:
1. My Laptop suffered from the Power Defect and/or the Overheating Issue;
2. The information provided in this Claim Form is accurate and complete to the best of my knowledge,
information, and belief;
3. The additional documentation information provided to the Claim Administrator to support my Claim is
original or else a complete and true copy of the original(s);
4. I am not (a) a Person who purchased or acquired the Laptop for resale purposes; (b) an employee, principal,
legal representative, successor, or and assign of Defendants or their affiliated entities; (c) a government
entity; (d) the mediator in this case or any member of his immediate family; nor (e) a judge to whom this
Action is assigned, or any member of the judge’s immediate family;
5. I have not submitted any other Claim for the same purchase and have not authorized any other Person or
entity to do so, and know of no other Person or entity having done so on my behalf;
6. I understand that by not opting out of the Settlement, I have given a complete Release of all Released
Claims; and
7. I understand that Claims will be audited for veracity, accuracy, and fraud. Claims Forms that are not valid
and/or illegible can be rejected.

Signature:

Dated: ___ ___ / ___ ___ / ___ ___ ___ ___
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EXHIBIT B1 – LONG FORM NOTICE

Attention purchasers of ASUS Rog Stix GL502VS and GL502VSK
Laptops In the United States After May 4, 2014
This notice may affect your rights. Please read it carefully.
A federal court has authorized this notice. This is not a solicitation from a lawyer.
•

The notice concerns a lawsuit called Carlotti, et al. v. ASUS Computer International, et al., No.
4:18-cv-03369, pending in the United States District Court for the Northern District of California
(the “Lawsuit”).

•

A class action Settlement will resolve the Lawsuit against ASUS Computer International
(“ACI”) and ASUSTeK Inc. (“ASUSTek”) (collectively, “Defendants”). The Settlement affects
all Persons who purchased an ASUS Rog Stix GL502VS or GL502VSK laptop (the “Laptops”)
in the United States from Defendants or an authorized ASUS retailer after May 4, 2019.

•

The Lawsuit contends that the Laptops were deceptively marketed as powerful, portable
machines ideal for gaming and video editing with independent cooling systems to give the
Laptops “stability required for intense gaming sessions.” Plaintiff alleges that the Laptops are not
suitable for their ordinary and advertised purpose because the Laptops’ batteries drain even when
the Laptops are connected to electrical outlets (the “Power Defect”). Plaintiff also alleges that the
Laptops’ cooling systems are not independent because they use one set of heatsinks to dissipate
heat from both the graphics processing unit and computational processing unit, so the Laptops
overheat, leading to physical discomfort and/or diminishing the Laptops’ performance and
durability (the “Overheating Issue”).

•

Defendants deny any wrongdoing. They contend that the Laptops have always been truthfully
marketed and labeled and do not suffer from any common defects.

•

To settle the case, Defendants will extend the warranty on the ASUS Rog Strix GL502VS
laptops that experienced the Power Defect. In addition, Defendants will provide all eligible Class
Members a Cash Payment or Credit Certificate. Class Members who are eligible for Qualifying
Repairs under the Extended Warranty can also obtain either a Cash Payment or a Credit
Certificate by filing a Claim. Instructions are set forth below.

•

Defendants have the right to terminate the Settlement if more than 1,000 Class Members submit
a timely and valid request to exclude themselves from the Settlement. If the Settlement is
terminated, then the Lawsuit will proceed to trial.

•

Plaintiff’s lawyers will ask the Court for an Attorneys’ Fee and Expense award of up to $787,500
which will be paid by Defendants. The Attorneys’ Fees and Expenses award is compensation for
investigating the facts, litigating the case, and negotiating the Settlement. They will also ask for
$5,000 to be awarded to Plaintiff for bringing this Lawsuit. This payment is called an “Incentive
Award.”

•

Your legal rights are affected whether you act or don’t act. Read this notice carefully.

This notice contains a summary of proposed Settlement. For the precise terms and conditions of the
Settlement, please see the Settlement Agreement available at www.asuslaptopsettlement.com, or contact
the Claim Administrator at [address] and [phone number].

Questions? Visit www.asuslaptopsettlement.com or call [phone number]
1
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EXHIBIT B1 – LONG FORM NOTICE
PLEASE DO NOT TELEPHONE THE COURT OR THE COURT CLERK’S OFFICE TO
INQUIRE ABOUT THIS SETTLEMENT OR THE CLAIM PROCESS.
YOUR RIGHTS AND OPTIONS IN THIS SETTLEMENT

Obtain
Repairs
Under the
Extended
Warranty

•

DEADLINE

The later of: (i) three
years from the date
If your ASUS Rog Strix GL502VS model laptop suffered of purchase; (ii) 90
from the Power Defect, you can contact ACI technical
days from Final
support using the following toll free number
Approval; or (iii)
([NUMBER]) for repairs.
180 days from the
date of a prior
You can use the Extended Warranty regardless of whether
replacement
of the
you file a claim form for the Cash Payment or Credit
internal
power
Certificate.
supply and/or power
adapter by ASUS.

Submit a
Claim Form

You can receive a Cash Payment or a Credit Certificate
for a future purchase from ASUS. To get these benefits,
you must submit a Claim Form.
If you already sent a customer service request to
Defendants about a Power Defect and/or Overheating
Issue prior to March 19, 2019, as reflected by Defendants’
records, you will get the Credit Certificate automatically,
without submitting a Claim Form. You must still submit a
Claim Form under Group B if you want a Cash Payment
instead.

[28 days prior to
Final Approval]

Opt Out

Get out of the lawsuit and the Settlement. This is the only
option that allows you to ever bring or join another
lawsuit raising the same legal claims against the
Defendants. You will receive no Cash Payment or Credit
Certificate under this Settlement, and no right to obtain a
Qualifying Repair under the Extended Warranty.

[28 days prior to
Final Approval]

File
Objection

Write to the Court about any aspect of the Settlement you
don’t like or you don’t think is fair, adequate, or
reasonable. (If you object to any aspect of the Settlement,
you must submit a written Objection by the Objection
Deadline noted above. Your objection must follow all the
procedures stated in the body of this notice under “How
Do I Object To the Settlement?”)

[28 days prior to
Final Approval]

Go to a
Hearing

Speak in Court about the Settlement. (If you object to any
aspect of the Settlement, you must submit a written
Objection by the Objection Deadline noted above.)

[Final Approval
Hearing Date]

Do Nothing

You will not receive any payment; also, you will have no
right to sue later for the claims released by the Settlement.

These rights and options—and the deadlines to exercise them—are explained in this notice.
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
2
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•

The Court in charge of this case still has to decide whether to approve the Settlement. Cash
Payments and Credit Certificates will be sent to Settlement Class Members only if the Court
approves the Settlement. If there are appeals, payments will not be made until the appeals are
resolved and the Settlement becomes effective. Please be patient.

•

Final Approval Hearing
On [DATE], the Court will hold a hearing to determine: (1) whether the proposed Settlement
should be approved as fair, reasonable, and adequate and should receive final approval; (2)
whether Plaintiff’s Counsel’s application for an award of Attorneys’ Fees and Expenses should
be granted; and (3) whether Plaintiff’s application for an Incentive Award payment should be
granted. The hearing will be held in the United States District Court of the Northern District of
California, before Magistrate Judge Donna M. Ryu, in the Oakland Courthouse, 1301 Clay
Street, Oakland, CA 94612, in courtroom 4 on the 3rd floor, or such other judge assigned by the
Court. This hearing date may change without further notice to you. Consult the Settlement
Website at www.asuslaptopsettlement.com, or the Court docket in this case available through
Public Access to Court Electronic Records (“PACER”) (http://www.pacer.gov), for updated
information on the hearing date and time.

Important Dates
[28 days prior to Final
Approval]
[28 days prior to Final
Approval]
[28 days prior to Final
Approval]
[DATE]

Claims Deadline
Objection Deadline
Opt-Out Deadline
Final Approval Hearing
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1.

How Do I Know If I Am Affected by the Settlement?

This case involves the ASUS Rog Strix GL502VS and the ASUS Rog Strix GL502VSK laptop
computers (the “Laptops”) purchased in the United States since May 4, 2014.
The Parties will ask the Court to certify a Settlement Class defined as “all persons in the United
States who purchased a new ASUS Rog Strix GL502VS or ASUS Rog Strix GL502VSK laptop
computer from Defendants or an authorized retailer of Defendants between May 4, 2014 and the date
Preliminary Approval is entered.” Excluded from the Class are: (i) the Honorable Magistrate Ryu and
any member of her immediate family; (ii) any government entity; (iii) Martin Quinn and any member of
his immediate family; (iv) Defendants; (v) any entity in which Defendants have a controlling interest;
(vi) any of Defendants’ parents, affiliates, and officers, directors, employees, legal representatives, heirs,
successors, or assigns; (vi) any persons who timely opt out of the Settlement Class; (vii) any Person who
received a full refund of the entire purchase price from ASUS or a retailer in connection with the Power
Defect or Overheating Issue alleged in the Lawsuit; (viii) any Person who received a full refund of the
Laptop’s entire purchase price from ASUS or a retailer in connection with the Power Defect,
Overheating Issue, or heat-related issues alleged in the Lawsuit; and (ix) Any Person who signed a
release regarding their Laptop.
If the Settlement does not become effective (for example, because it is not finally approved, or
the approval is reversed on appeal), then this litigation will continue.
2.

What Is the Lawsuit About?

A lawsuit was brought by Plaintiff against Defendants for marketing the Laptops as powerful,
portable machines ideal for gaming and video editing with independent cooling systems to give the
Laptops “stability required for intense gaming sessions.” Plaintiff alleges that the Laptops are not
suitable for their ordinary and advertised purpose of gaming and video editing because they uniformly
suffer from a defect that causes the Laptops’ batteries to drain even when the Laptops are connected to,
and drawing power from, electrical outlets (the “Power Defect”). Plaintiff also alleges that contrary to
Defendants’ marketing representations, the Laptops’ cooling system uses a unitary set of heatsinks to
dissipate heat from the graphics processing unit (“GPU”) and computational processing unit (“CPU”).
Plaintiff alleges that heat generated by computationally or graphically demanding programs overloads
the unitary cooling system’s ability to dissipate heat from the CPU and GPU and causes the Laptop to
overheat to the point of causing physical discomfort and/or diminishing the Laptops’ performance and
durability (the “Overheating Issue”). Plaintiff additionally alleges that Defendants failed to honor their
warranties for the Laptops because Defendants responded to requests for warranty repairs by replacing
the Laptops’ defective components with identical and equally defective components. Defendants deny
that there is any factual or legal basis for Plaintiff’s allegations. Defendants contend that its Laptops do
not suffer from the Power Defect or Overheating Issue, deny making any misrepresentations and,
therefore, deny any liability. They also deny that Plaintiff or any other members of the Settlement Class
have suffered any injury or are entitled to monetary or other relief. The Court has not determined
whether Plaintiff or Defendants are correct.
3.

Why Is There a Lawsuit?

While Defendants deny that there is any legal entitlement to a refund or any other monetary
relief, Plaintiff contends that the Defendants caused consumers to purchase the Laptops when they
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
1
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would not otherwise have done so and/or the Defendants caused consumers to pay more for the Laptops
as a result of Defendants’ failure to disclose the Power Defect or Overheating Issues. The lawsuit seeks
to recover, on behalf of all Settlement Class Members, monetary damages as a result of the alleged
misrepresentations.
4.

Why Is This Case Being Settled?

Plaintiff filed his original lawsuit on May 4, 2018 in Alameda Superior Court. This lawsuit was
removed to the United States District Court of the Northern District of California on June 7, 2018.
Plaintiff’s Counsel conducted a thorough examination and investigation of the facts and law
relating to the matters in the Litigation, which included extensive formal and informal discovery, the
retention and consultation of an electrical engineering expert, requesting and receiving written discovery
responses from ACI, examining Defendants’ documents, and questioning Defendants about their
documents.
On March 19, 2019, the Parties participated in an all-day mediation conducted by Honorable
Martin Quinn at JAMS in San Francisco, California.
Counsel for both Plaintiff and Defendants have determined that there is significant risk in
continuing the litigation. In particular, Plaintiff may have substantial difficulty establishing: (1) that all
the Laptops uniformly experienced the Power Defect and Overheating Issues, (2) that Defendants’
marketing materials were likely to deceive reasonable consumers, (3) that omissions in the marketing
materials were material to reasonable consumers, (4) the amount of damages or restitution due to the
class or to any class member, and (5) that common questions predominate over individual issues such
that a class may be certified. After considering the risks and costs of further litigation, the Parties have
concluded that it is desirable that the Plaintiff’s claims be settled and dismissed on the terms of the
Settlement Agreement.
Plaintiff and his counsel believe that the terms and conditions of the Settlement are fair,
reasonable, adequate, and equitable, and that the Settlement is in the best interest of the Settlement Class
Members.
5.

What Can I Get In The Settlement?
Extended Warranty

ACI agreed to extend the warranty on all ASUS Rog Strix GL502VS laptops to cover all
“Qualifying Repairs” until the later of: (i) three years from the date of purchase; (ii) 90 days from Final
Approval; or (iii) 180 days from the date of a prior replacement of the internal power supply and/or
power adapter by ASUS (“Extended Warranty”). The “Qualifying Repairs” are replacements of the
motherboard and/or AC power adapters as necessary to resolve the Power Defect.
To obtain a Qualifying Repair, the you must contact ACI technical support using the following
toll free number ([NUMBER]), and follow ACI’s instructions for shipping your ASUS Rog Strix
GL502VS to a repair facility for repairs. If ASUS determines that your Rog Strix GL502VS Laptop is
entitled to a Qualifying Repair, then ACI will repair it at no charge to you. If ASUS determines that your
Rog Strix GL502VS Laptop is not entitled to a Qualifying Repair, and the laptop is not eligible for other
repairs under its existing warranty, then ACI will offer to repair the laptop at your expense.
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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You are entitled to Extended Warranty repairs without filing a Claim Form. Additionally, you
can also choose to use the Extended Warranty and separately obtain the Cash Payment or Credit
Certificate by filing a Claim Form as set forth below.
Cash Payment or Credit Certificate
You may file a claim to receive Cash Payment or Credit Certificate regardless of whether you
opt to receive Qualifying Repairs under the Extended Warranty described above.
To receive a Cash Payment, you must fill out and submit a Claim Form. Cash Payments will
be paid by check sent via first-class mail to the mailing address you provide on the Claim Form or by
direct deposit into your bank account, or another form of electronic transfer (such as Paypal, Venmo,
Google Wallet, or Square Cash). Instructions are provided on the Claim Form.
Credit Certificates can be redeemed towards the purchase of any one or more ASUS
products at https://store.asus.com/us, not including shipping costs or taxes. Credit Certificates are fully
transferrable and are stackable, meaning that more than one Credit Certificate may be used towards a
single purchase. No minimum purchase is required to redeem a Credit Certificate. If the total amount of
the purchase (before shipping and taxes) is less than the amount of the Credit Certificate(s) redeemed
during the purchase transaction, the Credit Certificates shall have no residual value. The Credit
Certificate can be combined with any other credit, voucher, coupon, sale, or other discount of any kind
and will not expire for two years after issuance. Credit Certificates have no cash value and cannot be
used for any purpose other than as stated in this section.
The amount and type of Settlement Benefit that Settlement Class Members are entitled to receive
depends on whether he or she is a member of Group A, B, or C.
Group A: You are in Group A if you are a Settlement Class Member and you (1) have a Laptop
Proof of Purchase; or (2) purchased a Laptop directly from the ASUS Website; or (3) registered a
Laptop with ASUS prior to the Notice Date, as reflected by ASUS’ records. Members of Group A can
choose between a $210 Credit Certificate or a $110 Cash Payment. To submit a Group A Claim, you
must provide the Laptop’s Serial Number and, if the you did not purchase the Laptop directly from the
ASUS website or register the Laptop with ASUS prior to the Notice Date, then you must also provide a
Laptop Proof of Purchase. Defendants have the right to demand inspection of your Laptop to verify
whether it suffers from the Power Defect and/or Overheating Issue. However, Defendants may not
demand to inspect your Laptop if you made a posting regarding the Power Defect or Overheating Issue
on Defendants’ Website, forums, or chat room (collectively, “Postings”) prior to March 19, 2019 you
submit a copy of such Postings with your Claim Form.
Group B: You are in Group B if you submitted a complaint about the Power Defect and/or
Overheating Issue to Defendants’ customer service department prior to March 19, 2019. If Defendants
have your contact information, then you will automatically receive a $210 Credit Certificate. You do not
need to submit a Claim Form. You may opt to receive a $110 Cash Payment instead, but if you want the
Cash Payment, then you have to submit a Claim Form.
Group C: You are in Group C if you are a Class Member but you are not in Group A or B.
Members of Group C can receive either a $105 Credit Certificate or a $55 Cash Payment. You must fill
out a Claim Form and you must provide your Laptop’s Serial Number.
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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Group
How do I know if I am
included?

What can I receive?

Summary of Group Membership
Group A
Group B
If you (1) have the Laptop If you sent a customer
Proof of Purchase;
service request to
(2) purchased the Laptop
Defendants about the
from the ASUS Website;
Power Defect and/or the
or (3) registered the
Overheating Issue prior to
Laptop with ASUS prior to March 19, 2019.
the Notice Date, as
reflected by ASUS’
records.
$210 Credit Certificate or
$210 Credit Certificate or
$110 Cash Payment
$110 Cash Payment

Do I need to submit a
Claim Form to receive
benefits?

Yes

Am I required to swear
that my Laptop had the
Power Defect and/or
Overheating Issue?
What information must I
provide with my Claim?

Yes

Can ASUS inspect my
Laptop?

You must provide your
Laptop Serial Number and,
if you did not purchase
your Laptop directly from
the ASUS website or
register your Laptop with
ASUS prior to the Notice
Date, you must also
provide a Laptop Proof of
Purchase.
Yes, subject to certain
conditions, unless you
submit a copy of a posting
you made on Defendants’
Website, forums, or chat
room (collectively,
“Postings”) prior to March
19, 2019.

Group C
All other purchasers of the
Laptop.

$105 Credit Certificate or
$55 Cash Payment

No. You will automatically
receive a Credit
Certificate. If you want to
receive a Cash Payment
instead, you must submit a
Claim Form.
Yes, but only if you submit
a Claim Form to obtain a
Cash Payment.

Yes

You must provide your
Laptop Serial Number.

You must provide your
Laptop Serial Number.

No

No

Yes

“Serial Number” means the serial number of the Laptop. The following webpage on Defendants’
Website provides information about how to determine the Laptop’s Serial Number:
https://www.asus.com/us/support/article/566/.
Defendants’ right to demand a Laptop inspection for Claims made under Group A is subject to
the following conditions:
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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(a) The inspection must be conducted by ACI, unless both Defendants and the Settlement Class
Member agree otherwise.
(b) At the election of the Defendants, the inspection must be conducted (1) at the home or
business of the Settlement Class Member; or (2) at an alternative inspection site, in which case
Defendants pay any shipping costs incurred in delivering the Laptop.
(c) The inspection must be conducted within thirty days of Defendants’ demand for the
inspection, unless otherwise agreed by Settlement Class Member.
(d) Any demand for inspection must be accompanied by instructions informing the Settlement
Class Member of the conditions set forth herein and of the right to refuse the inspection entirely, in
which case the claim will be treated as a Group C Valid Claim.
Claims will be paid only if deemed valid and only after the Court finally approves the
Settlement.
6.

How Do I Make A Claim?

To make a Claim, you must fill out a Claim Form. Claim Forms are available on the Settlement
Website at www.asuslaptopsettlement.com. You can submit the Claim Form online, or you can print it
and mail it to the Claim Administrator at: [address]. Claim Forms must be submitted online or
postmarked by [DATE]. Cash Payments and Credit Certificates will be issued only if the Court gives
final approval to the proposed Settlement and after the Final Approval is no longer subject to appeal.
Please be patient as this may take months or even years in the event of an appeal.
7.

When Do I Get My Benefits?

The Court will decide whether to approve the settlement at a Final Approval Hearing. That
hearing is currentlly scheduled for [DATE].
Extended Warranty: If the Court approves the Settlement, the Extended Warranty will be made
available beginning on the date of Final Approval. The Extended Warranty will continue to be honored
unless the approval of the Settlement is reversed on appeal.
Cash Payments and Credit Certificates: If the Court approves the Settlement and there are no
appeals, then Cash Payments and Credit Certificates will be distributed approximately 45 days after the
Settlement is no longer subject to appeal or review, unless otherwise ordered by the Court. If the Court
does not approve the Settlement, or if the Settlement is overturned on appeal, no benefit checks or credit
certificates will be issued.
8.

What Do Plaintiff and His Lawyers Get?

To date, Plaintiff’s Counsel has not been compensated for any of their work on this case. As part
of the Settlement, Plaintiff’s Counsel may apply to the Court for an award of up to $787,500 from
Defendants to pay their Attorneys’ Fees and Expenses. An award to Plaintiff’s Counsel does not affect
the funds available to pay Valid Claims.
In addition, the Plaintiff in this case may apply to the Court for an Incentive Award up to $5,000.
This payment is designed to compensate Plaintiff for the time, effort, and risks he undertook in pursuing
this litigation.
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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A copy of Plaintiff’s Counsel’s request for an award of Attorneys’ Fees and Expenses and an
Incentive Award is available on the Settlement Website. The Court will determine the amount of
Attorneys’ Fees and Expenses as well as the amount of the Incentive Award.
9.

What Happens If I Do Not Opt Out of the Settlement?

If you are a Settlement Class Member and you do not Opt Out of the Settlement, you will be
legally bound by all orders and judgments of the Court, and you will also be legally bound to the
Releases of the claims in the Settlement. This means that in exchange for being a Settlement Class
Member and being eligible for the benefits of the Settlement, you will not be able to sue, continue to
sue, or be part of any other lawsuit against ASUS Computer International Inc., ASUSTeK Inc., and/or
any of the Released Parties that involves the same legal allegations as those resolved through this
Settlement.
You will not be responsible for any out-of-pocket costs or attorneys’ fees concerning this
case if you stay in the Settlement Class.
Staying in the Settlement Class means that you give up the following legal claims:
a) Upon the Effective Date and without any further action by the Court or by any Party to this
Agreement, Settlement Class Members (except any such Person who has filed a proper any
timely request for exclusion from the Settlement Class), including any Person claiming
derivative rights of the Settlement Class Member as the Settlement Class Member’s parent,
child, heir, guardian, associate, co-owner, attorney, agent, administrator, executor, devisee,
predecessor, successor, assignee, assigns, representative of any kind, shareholder, partner,
director, employee or affiliate, shall release and forever discharge the Released Parties from any
and all actions, causes of actions, claims, administrative claims, demands, rights, damages,
obligations, suits, debts, liens, penalties, fines, contracts, agreements, judgments, expenses, costs,
liabilities, and causes of action of every nature and description, whether known or unknown,
suspected or unsuspected, existing now or arising in the future that were or could have been
asserted in the Action regarding the labeling, advertising, or formulation of the Products (the
“Released Claims”).
b) With respect to the released claims set forth in the preceding paragraph, each Settlement Class
Member shall be deemed to have waived and relinquished, to the fullest extent permitted by law,
the provisions, rights and benefits conferred by any law of any state of the United States, or
principle of common law or otherwise, which is similar, comparable, or equivalent to section
1542 of the California Civil Code, which provides:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE
RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR
OR RELEASED PARTY.

Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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The Settlement Class Members understand and acknowledge the significance of these waivers of
California Civil Code section 1542 and any other applicable federal or state statute, case law,
rule or regulation relating to limitations on releases. In connection with such waivers and
relinquishment, the Settlement Class Members acknowledge that they are aware that they may
hereafter discover facts in addition to, or different from, those facts that they now know or
believe to be true with respect to the subject matter of the Settlement, but that it is their intention
to release fully, finally, and forever all Released Claims with respect to the Released Parties, and
in furtherance of such intention, the release of the Released Claims will be and remain in effect
notwithstanding the discovery or existence of any such additional or different facts.
c) The Parties shall be deemed to have agreed that the release set forth herein will be and may be
raised as a complete defense to and will preclude any action or proceeding based on the Released
Claims.
d) Nothing in this release shall operate to bar or release any claim for personal injury or property
damage arising out of the use of the Product, nor shall anything in this release operate to bar any
defense, cross-claim or counter-claim in any action initiated by any of the Released Parties
against any Settlement Class Member.
10.

How Do I Opt Out of the Settlement?

You can Opt Out of the Settlement Class if you wish to retain the right to sue Defendants
separately for the Released Claims. If you Opt Out, you cannot file a Claim or Objection to the
Settlement.
To Opt Out, you must complete the online form at the Settlement Website or mail an Opt-Out
request to the Claim Administrator at [info], with copies mailed to Plaintiff’s Counsel and counsel for
Defendants. If mailed, the Opt-Out request must be signed by you, contain your full name, address, and
phone number(s), and the following statement: “I/We request to Opt Out from the settlement in the
ASUS Action.” The Opt-Out request must be submitted online or postmarked by the Opt-Out Deadline
set forth above.
11.

Can I Object to the Settlement?

You can ask the Court to deny approval of the Settlement by timely filing an Objection with the
Court. You can’t ask the Court to change the terms of the Settlement or order a larger Settlement
Benefits; the Court can only approve or disallow the Settlement as it is written. If the Court does not
approve the Settlement, then no Cash Payments or Credit Certifciates will be sent out, and the Lawsuit
will continue.
You can also ask the Court to deny Plaintiff’s request for Attorneys’ Fees and Expenses and the
Incentive Award. If the Court does not approve those payments, then Plaintiff and/or his counsel will not
get paid. Denying Plaintiff’s motion for Attorneys’ Fees and Expenses and Incentive Award will not
increase the amount of money paid to the Settlement Class.
You may appear at the Final Approval Hearing, either in person or through your own attorney. If
you appear through your own attorney, you are responsible for paying that attorney. If you want to raise
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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an objection to the Settlement at the Final Approval Hearing, you must first submit that objection in
writing to the Clerk of the Court as set forth below. Your objection must be postmarked and received
on or before the Objection Deadline.
Your objection must be mailed to: Class Action Clerk, United States District Court for the
Northern District of California, Oakland Courthouse, Suite 400 S, 1301 Clay Street, Oakland, CA
94612, by the Objection Deadline set forth above. Your Objection must include the following
information: (a) a reference at the beginning to this case, Carlotti v. ASUS Computer International et al.,
Case No. 4:18-cv-03369, and the name of the presiding judge, the Magistrate Judge Donna M. Ryu,
United States District Court for the Northern District of California; (b) the name, address, telephone
number, and, if available, the email address of the Person objecting, and if represented by counsel, of
his/her counsel; (c) a written statement of all grounds for the Objection, accompanied by any legal
support for such Objection; (d) whether he/she intends to appear at the Final Approval Hearing, either
with or without counsel; (e) a statement of his/her membership in the Settlement Class, including all
information required by the Claim Form; and (f) a detailed list of any other objections submitted by the
Settlement Class Member, or his/her counsel, to any class actions submitted in any federal or state court
in the United States in the previous five (5) years. If the Settlement Class Member or his/her counsel has
not objected to any other class action settlement in any court in the United States in the previous five (5)
years, he/she shall affirmatively state so in the written materials provided in connection with the
Objection to this Settlement. If you fail to include this information, then your objection may be rejected
and/or overruled.
You can file a Claim even if you object to the Settlement. If you want to receive benefits in the
event that the Court approves the Settlement, then you must submit a Claim Form according to the
instructions described above.
12.

When Will The Court Decide If the Settlement Is Approved?

The Court will hold a hearing on [DATE], to consider whether to approve the Settlement. The
hearing will be held in the United States District Court of the Northern District of California, before the
Magistrate Judge Donna M. Ryu, in the Oakland Courthouse, 1301 Clay Street, Oakland, CA 94612, in
courtroom 4 on the 3rd floor, or such other judge assigned by the Court.
The hearing is open to the public. This hearing date may change without further notice to you.
Consult the Settlement Website at www.asuslaptopsettlement.com or the Court docket in this case
available through Public Access to Court Electronic Records PACER (http://www.pacer.gov), for
updated information on the hearing date and time.
13.

How Do I Get More Information?

You can inspect many of the court documents connected with this case on the Settlement
Website. Other papers filed in this lawsuit are available by accessing the Court docket in this case
available through PACER (http://www.pacer.gov).
You can contact the Claim Administrator at [info] or by telephone at [info].
You can also obtain additional information by contacting Plaintiff’s Counsel:

Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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Seth A. Safier
GUTRIDE SAFIER LLP
100 Pine Street, Suite 1250
San Francisco, CA 94111
Tel: 415-639-9090
www.gutridesafier.com
DO NOT CONTACT THE ATTORNEYS FOR THE DEFENDANTS.

Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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– EMAIL
NOTICE

To:

[Class member email address]

From:

ASUS Class Action Claim Administrator

Subject:

Notice of Class Action Settlement

________________________________________________________
<<Class Member ID>>

IF YOU BOUGHT A NEW ASUS ROG STRIX GL502VS OR
GL502VSK LAPTOP AFTER MAY 4, 2014 IN THE UNITED
STATES, THIS CLASS ACTION SETTLEMENT MAY AFFECT
YOUR RIGHTS.
A federal court authorized this notice. This is not a solicitation from a lawyer and you
aren’t being sued.

• A proposed Settlement has been reached in a class action lawsuit against ASUS Computer
International and ASUStek Computer, Inc. (collectively “ASUS”). As explained in greater detail
below, the lawsuit challenged the marketing of ASUS ROG Strix GL502VS and GL502VSK laptops
(collectively referred to as the “Laptops”). ASUS denies that it did anything wrong. The Court has not
decided who is right in the lawsuit.
• If you purchased a Laptop in the United States after May 4, 2014 from A S U S o r o n e o f i t s
authorized retailers, then you are a Class Member and may be eligible to submit a claim to receive
your choice of a Cash Payment (in the amount of either $110 or $55) or a Credit Certificate (in the
amount of either $210 or $105). In addition, all Class Members who purchased a ROG Strix
GL502VS model Laptop will be entitled to obtain Qualifying Repairs under an Extended Warranty.
The Extended Warranty is explained in greater detail below.
• Your legal rights are affected whether you act or do not act. Read this Notice and the information on
this Settlement Website carefully. Your rights and options, and the deadlines to exercise them, are
explained in this Notice.
• The Court will decide whether to approve the Settlement. Proposed payments to Class Members who
do not exclude themselves from the Settlement will be made if the Court approves the Settlement.
Please be patient and check this Settlement Website (www.asuslaptopsettlement.com) to find out when
the cash payments may be available.
• The following chart summarizes your rights and options under the Settlement. Your rights and
options under the Settlement are more fully explained in the remainder of this Notice, so please read
it in its entirety.
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YOUR RIGHTS AND OPTIONS IN THIS SETTLEMENT

DEADLINE

Obtain
Repairs
Under the
Extended
Warranty

If your ASUS Rog Strix GL502VS model laptop suffered
from the Power Defect, you can contact ACI technical
support using the following toll free number
([NUMBER]) for repairs.
You can use the Extended Warranty regardless of whether
you file a claim form for the Cash Payment or Credit
Certificate.
NOTE: The Extended Warranty applies only to model
GL502VS Laptops.

The later of: (i) three
years from the date
of purchase; (ii) 90
days from Final
Approval; or (iii)
180 days from the
date of a prior
replacement of the
internal power
supply and/or power
adapter by ASUS.

Submit a
Claim Form

You can receive a Credit Certificate for a future purchase
from ASUS or a Cash Payment. To get these benefits, you
must submit a Claim Form.
If you already sent a customer service request to
Defendants about a Power Defect and/or Overheating
Issue prior to March 19, 2019, as reflected by Defendants’
records, you will get the Credit Certificate automatically,
without submitting a Claim Form. You must still submit a
Claim Form under Group B if you want a Cash Payment
instead of the Credit Certificate.

[28 days prior to
Final Approval]

Opt Out

Get out of the lawsuit and the Settlement. This is the only
option that allows you to ever bring or join another
lawsuit raising the same legal claims against the
Defendants. You will receive no Cash Payment or Credit
Certificate under this Settlement, and no right to obtain a
Qualifying Repair under the Extended Warranty.

[28 days prior to
Final Approval]

File
Objection

Write to the Court about any aspect of the Settlement you
don’t like or you don’t think is fair, adequate, or
reasonable. If you object to any aspect of the Settlement,
you must submit a written Objection by the Objection
Deadline noted above. Your Objection must follow all the
procedures stated in the body of this notice under “How
Do I Object To the Settlement?”

[28 days prior to
Final Approval]

Go to a
Hearing

Speak in Court about the Settlement. If you object to any
aspect of the Settlement, you must submit a written
Objection by the Objection Deadline noted above.

[Final Approval
Hearing Date]

Do Nothing

You will not receive a Cash Payment, but you may
receive a Credit Certificate if you previously sent a
customer service request to Defendants regarding the
Power Defect or the Overheating Issue. You will have no
right to sue later for the claims released by the Settlement.
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EXHIBIT B2 – EMAIL NOTICE
Why Am I Receiving This Notice?
You are receiving this notice because, according to our records, you may have purchased an ASUS
Rog Strix GL502VS or GL502VSK laptop (collectively, the “Laptops”) in the United States after
May 4, 2014. This notice summarizes the proposed Settlement. For the precise terms and
conditions of the Settlement, please see the Settlement Agreement at
www.asuslaptopsettlement.com, or contact the Claim Administrator at [address] and [phone
number].
What’s This Litigation About?
A proposed class action Settlement has been reached in a case against ASUS Computer
International (“ACI”) and ASUSTeK Computer Inc. (“ASUSTek”) (collectively, “Defendants”)
entitled Carlotti, et al. v. ASUS Computer International, et al., No. 4:18-cv-03369, filed in the
United States District Court for the Northern District of California. Plaintiff alleges that the
Laptops were deceptively marketed as powerful, portable machines ideal for gaming and video
editing with independent cooling systems to give the Laptops “stability required for intense gaming
sessions.” Plaintiff alleges that the Laptops are not suitable for their ordinary and advertised
purpose because the Laptops’ batteries drain even when the Laptops are connected to electrical
outlets (the “Power Defect”). Plaintiff also alleges that the Laptops’ cooling systems are not
independent because they use one set of heatsinks to dissipate heat from both the graphics
processing unit and computational processing unit, so the Laptops overheat, leading to physical
discomfort and/or diminishing the Laptops’ performance and durability (the “Overheating Issue”).
Defendants deny any wrongdoing. If the Settlement is approved by the Court, then you may be
eligible to receive either a Credit Certificate or Cash Payment. In addition, Defendants will provide
eligible purchasers of the ASUS Rog Strix GL502VS model laptops that experienced the Power
Defect an Extended Warranty for Qualifying Repairs.
Am I A Class Member?
You are a Class Member if you purchased a new Laptop in the United States from Defendants or
an authorized ASUS retailer after May 4, 2014 and you did not make your purchase for the purpose
of resale.
What are the Settlement Benefits?
There are three different types of settlement benefits: the Extended Warranty, a Cash Payment, and
a Credit Certificate. The type and amount of benefits that you are eligible to receive depends on the
model of the Laptop that you purchased and whether you have proof that you purchased the
Laptop.
Extended Warranty. If you purchased an ASUS Rog Strix GL502VS laptop, then you are
automatically eligible for extended warranty service for Qualifying Repairs. The Extended
Warranty will remain in effect until the later of: (i) three years from the date of purchase; (ii) 90
days from Final Approval; or (iii) 180 days from the date of a prior replacement of the internal
power supply and/or power adapter by ASUS (“Extended Warranty”). The Qualifying Repairs are
repairs to and/or replacements of the motherboard and/or AC power adapters as necessary to
resolve the Power Defect.
To obtain a Qualifying Repair, you must contact Defendants’ technical support using the following
toll free number ([NUMBER]), and follow Defendants’ procedure for shipping your ASUS Rog
Strix GL502VS laptop to a repair facility for repairs.
You do not need to file a Claim Form to obtain Qualifying Repairs under the Extended Warranty.
However, you may still file a Claim Form to receive a cash payment or a Credit Certificate
regardless of whether you obtain Qualifying Repairs under the Extended Warranty.
Cash Payment or Credit Certificate. You can receive a Cash Payment or a Credit Certificate that
can be redeemed towards the purchase of any one or more products from Defendants at
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https://store.asus.com/us, not including shipping or taxes, consistent with the terms of the
Settlement. As explained in the chart below, you must submit a Claim to receive a Cash Payment.
If you choose a Credit Certificate instead, then you still must submit a Claim Form unless you
submitted a complaint to Defendants regarding the Power Defect or Overheating issue before
March 19, 2019. If you submitted a complaint to Defendants about a Power Defect and/or
Overheating Issue prior to March 19, 2019, and that complaint is reflected in Defendants’ records,
then you will get the Credit Certificate automatically and need not submit a Claim Form unless you
want the Cash Payment instead. The following chart summarizes eligibility for a Cash Payment or
Credit Certificate:
Summary of Group Membership
Group
Am I included?

Group A
If there is proof that you
purchased the Laptop.
The following are
acceptable forms of
proof of purchase:
(1) Proof of Purchase,
such as a receipt; or
(2) you purchased the
Laptop from the ASUS
Website; or (3) you
registered the Laptop
with Defendants prior to
the Notice Date, as
reflected by Defendants’
records.
$210 Credit Certificate
or $110 Cash Payment

Group B
If you submitted a
complaint to Defendants
about the Power Defect
and/or the Overheating
Issue prior to March 19,
2019.

Group C
All other purchasers of
the Laptop.

$210 Credit Certificate
or $110 Cash Payment

$105 Credit Certificate
or $55 Cash Payment

Do I need to submit a
Claim Form to receive
benefits?

Yes

Yes

Am I required to state
under penalty of
perjury that my
Laptop had the Power
Defect and/or
Overheating Issue?
What information
must I provide with my
Claim?

Yes

No, unless you choose
to receive a Cash
Payment instead of a
Credit Certificate.
Yes, but only if you
submit a Claim Form to
obtain a Cash Payment.

You must provide your
Laptop Serial Number.

You must provide your
Laptop Serial Number.

What can I receive?

You must provide your
Laptop Serial Number
and, if you did not
purchase your Laptop
directly from the ASUS
website or register your
Laptop with Defendants
prior to the Notice Date,

Yes
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Can ASUS inspect my
Laptop?

you must also provide a
Laptop Proof of
Purchase.
Yes, subject to certain
conditions, unless you
submit a copy of a
posting you made on
Defendants’ Website,
forums, or chat room
complaining about the
Power Defect and/or the
Overheating Issue
(collectively,
“Postings”) prior to
March 19, 2019.

No

No

Serial Number. “Serial Number” means the serial number of the Laptop. The following
webpage on Defendants’ Website provides information about how to determine the Laptop’s Serial
Number: https://www.asus.com/us/support/article/566/.
Inspection. Defendants’ right to demand a Laptop inspection for Claims made under Group
A is subject to the following conditions:
(a) Defendants must conduct the inspection, unless both Defendants and you agree to
another party to conduct the inspection.
(b) At the election of Defendants, the inspection must be conducted (1) at your home or
business; or (2) at an alternative inspection site, in which case Defendants pay any shipping costs
incurred in delivering the Laptop.
(c) The inspection must be conducted within thirty (30) days of Defendants’ demand for the
inspection, unless you agree otherwise.
(d) Defendants’ demand for inspection must be accompanied by instructions informing you
of the conditions set forth herein and of the right to refuse the inspection entirely, in which case the
claim will be treated as a Group C Claim (see chart above for details).
Valid claims will be paid only after the Court finally approves the Settlement.
How Do I Make A Claim for a Cash Payment or Credit Certificate?
To obtain any benefit other than the Group B automatic Credit Certificate, you must fill out the
Claim Form which is available on the Settlement Website at: www.asuslaptopsettlement.com. You
can submit the Claim Form online, or you can print it and mail it to the Claim Administrator at:
[address]. Claim Forms that are submitted online must be received by the Claim Administrator by
11:59 p.m. Pacific Time on [DATE], and Claims Forms that are mailed must be postmarked by
[DATE]. Cash Payments and Credit Certificates will be issued only if the Court grants Final
Approval to the proposed Settlement and after Final Approval is no longer subject to appeal. Please
be patient as this may take months or even years in the event of an appeal.
What are my rights?
You may make a Claim and/or receive Qualifying Repairs under the Extended Warranty, Object,
Opt Out, or do nothing. To receive a Cash Payment or Credit Certificate, you must
<link>submit a Claim</link>, online or by mail, by [DATE]. To receive a Qualifying Repair
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under the Extended Warranty, you must contact Defendants’ technical support using the
following toll free number ([NUMBER]), and follow Defendants’ instructions for shipping the
laptop to a repair facility. If you Opt Out of the Settlement, you may pursue a separate lawsuit,
but you will receive no payment. Your Opt-Out request must be submitted online or postmarked by
[DATE]. If you do not Opt Out, you give up your right to bring a separate lawsuit. To Object, you
must submit a written Objection that complies with the requirements in the applicable Settlement
Notice available at www.asuslaptopsettlement.com. Your Objection must be filed with the Court
by [DATE]. Do nothing, and you will not receive a payment and you will release claims against
Defendants that relate to the Allegations in the lawsuit. Please see the Settlement Website at
www.asuslaptopsettlement.com for more details for submitting an objection or opt-out request.
What Will Happen Next?
The Court will hold a Final Approval Hearing on [DATE] to consider whether to approve the
Settlement. The hearing will be held in the United States District Court for the Northern District of
California, before Magistrate Judge Donna M. Ryu, in the Oakland Courthouse, 1301 Clay Street,
Oakland, CA 94612, in courtroom 4 on the 3rd floor, or such other judge assigned by the Court.
The date may change without further notice to you. You are advised to check the Settlement
Website at www.asuslaptopsettlement.com or the Court’s Public Access to Court Electronic
Records (“PACER”) system at https://ecf.uscourts.gov site to confirm that the date has not been
changed. The Court will decide whether to approve the Settlement and whether to award
Attorneys’ Fees and Expenses of up to $787,500 and an Incentive Award of up to $5,000 to
Plaintiff. The motion for Attorneys’ Fees and Expenses and an Incentive Award will be posted on
www.asuslaptopsettlement.com after it is filed. You may, but don’t have to, attend the hearing.
Cash Payments and Credit Certificates will be issued to Settlement Class Members only if the
Settlement is approved and after any Objections are resolved. Please be patient.
How Can I Get More Information?
For more information, visit www.asuslaptopsettlement.com or contact the Claim Administrator at
[info] or by telephone at [info]. You can access the Court docket in this case, for a fee, through the
Court’s PACER, or by visiting the office of the Clerk of the Court for the United States District
Court for the Northern District of California, Oakland Courthouse, 1301 Clay Street, Oakland, CA
94612, between 9:00 a.m. and 4:00 p.m., Monday through Friday, excluding Court holidays. You
can also obtain additional information by contacting Class Counsel at: Seth A. Safier, Gutride
Safier LLP, 100 Pine Street, Suite 1250, San Francisco, CA 9411/Tel: 415-639-9090.
PLEASE DO NOT CONTAC T DEFENDANTS OR TELEPEHONE THE COURT OR
THE COURT CLERK’S OFFICE TO INQUIRE ABOU T THE SETTLEM ENT OR
THE CLAIM S PROCESS.
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Online Banner Ad
ASUS Rog Strix GL502VS or GL502VSK Model Laptop Purchasers
After May 4, 2014.
You May Be Entitled to a Cash Payment or Credit Certificate
from a Class Action Settlement.
Learn more

Mobile Banner Ad
ASUS Rog Strix GL502VS or GL502VSK Model Laptop Purchasers
After May 4, 2014:
You May Be Entitled to a Cash Payment or Credit Certificate from a
Class Action Settlement.

Social Media Ad
Text: ASUS Rog Strix GL502VS or GL502VSK Model Laptop
Purchasers after May 4, 2014 - You May Be Entitled to a Cash Payment
or Credit Certificate from a Class Action Settlement.
Headline: ASUS Rog Strix Laptop Settlement
Website: www.asuslaptopsettlement.com
Description: Court Authorized Notice
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IF YOU P URCHASE D AN ASUS ROG STRIX GL502VS OR GL502VSK LAPTOP
AFTER M AY 4, 2014, A C LA SS AC TIO N SETTLEM E NT M AY AFFEC T YOU R
RIGHTS.
A proposed class action settlement has been reached in a case entitled Carlotti, et al. v. ASUS Computer
International, et al., No. 4:18-cv-03369, filed in the United States District Court for the Northern District of
California. In the lawsuit, Plaintiff alleges that the ASUS Rog Strix GL502VS and GL502VSK laptops (the
“Laptops”) were deceptively marketed as powerful, portable machines ideal for gaming and video editing
with independent cooling systems to give the Laptops “stability required for intense gaming sessions.”
Plaintiff alleges that the Laptops are not suitable for their ordinary and advertised purpose because the
Laptops’ batteries drain even when the Laptops are connected to electrical outlets (the “Power Defect”).
Plaintiff also alleges that the Laptops’ cooling systems are not independent because they use one set of
heatsinks to dissipate heat from both the graphics processing unit and computational processing unit, so the
Laptops overheat, leading to physical discomfort and/or diminishing the Laptops’ performance and durability
(the “Overheating Issue”). ASUS Computer International and ASUSTeK Computer Inc. are the defendants
(“Defendants”) and deny any wrongdoing.
If the settlement is approved and you are a Class Member, you may be eligible to receive a Cash Payment in
the amount of either $110 or $55 or a Credit Certificate in the amount of either $210 or $105 at your option.
You are a Class Member if you purchased a new ASUS Rog Strix GL502VS or GL502VSK laptop from
Defendants or an authorized ASUS retailer after May 4, 2014 in the United States. Additionally, Defendants
have extended the warranty for GL502VS laptops that suffered from the Power Defect. Call Defendants’
technical support at ([NUMBER]) to receive instructions for obtaining Extended Warranty service. You
may receive a Cash Payment or Credit Certificate even if you obtain Extended Warranty service.
To obtain a Cash Payment, you must submit a valid Claim Form. To obtain a Credit Certificate, you must
submit a valid Claim Form unless you complained to Defendants about a Power Defect and/or Overheating
Issue prior to March 19, 2019. If your complaint is reflected in Defendants’ records, then you will
automatically receive a $210 Credit Certificate. If you prefer a Cash Payment, then you must submit a
Claim Form. Claim Forms are available at www.asuslaptopsettlement.com. Depending on the benefit you
request, Defendants may have the right to demand an inspection of your Laptop and you may have to
provide proof of purchase.
You may make a Claim and/or receive Qualifying Repairs under the Extended Warranty, Object, Opt Out,
or do nothing. To receive a Cash Payment or Credit Certificate, you must submit a Claim, online or by
mail, by [DATE]. To receive a Qualifying Repair under the Extended Warranty, you must contact
Defendants at [NUMBER], and follow their instructions. If you Opt Out of the Settlement, you may
pursue a separate lawsuit, but you will receive no settlement benefit. Your Opt-Out request must be
submitted online or postmarked by [DATE]. If you do not Opt Out, you give up your right to bring a
separate lawsuit. To Object, you must submit a written Objection that complies with the requirements set
forth in the Settlement Notice available at www.asuslaptopsettlement.com. Your Objection must be filed
with the Court by [DATE]. Do nothing, and you will not receive a settlement benefit (unless you qualify
for an automatic Credit Certificate) and you will release claims against Defendants that relate to the
Allegations in the lawsuit. You may still obtain repairs under the Extended Warranty, if applicable.
The Court will hold a Final Approval Hearing on [DATE], to consider whether to approve the Settlement.
The hearing will be held in the United States District Court for the Northern District of California, before
Magistrate Judge Donna M. Ryu, in the Oakland Courthouse, 1301 Clay Street, Oakland, CA 94612, in
courtroom 4 on the 3rd floor, or such other judge assigned by the Court. The Court will decide whether to
approve the Settlement and whether to award Attorneys’ Fees and Expenses of up to $787,500 and an
Incentive Award of up to $5,000 to Plaintiff. The motion seeking Attorneys’ Fees and Expenses and an
Incentive Award will be posted on www.asuslaptopsettlement.com after it is filed. You may, but don’t have
to, attend the hearing. Cash Payments and Credit Certificates will be issued to the Settlement Class
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Members only if the Settlement is approved and after any Objections are resolved. Please be patient.
For more information, visit www.asuslaptopsettlement.com or contact the Claim Administrator at [info].
You can also obtain additional information by contacting Class Counsel at: Seth A. Safier, Gutride Safier
LLP, 100 Pine Street, Suite 1250, San Francisco, CA 9411/Tel: 415-639-9090.
PLEASE DO NOT CONTACT DEFENDANTS OR THE COURT TO INQUIRE ABOUT
THE SETTLEMENT.

Case 4:18-cv-03369-DMR Document 61-1 Filed 07/08/19 Page 79 of 116

NOTICE OF
CLASS ACTION
To purchasers of ASUS
Rog Strix GL502VS and
GL502VSK Laptops
since May 4, 2014
You may be entitled to
benefits from a class
action settlement.

00120438.DOCX - 2

Class Administrator
Carlotti v. ASUS Computer
International, et al.,
[Address]
[Phone]

First-Class
Mail
US Postage
Paid
Permit #__

|||||||||||||||||||||||
Postal Service: Please do not mark barcode

«Class Member ID»
«First1» «Last1»
«C/O»
«Addr1» «Addr2»
«City», «St» «Zip»
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WHAT IS THIS NOTICE ABOUT? This is a courtapproved notice that summarizes a proposed class action
settlement against Defendants ASUS Computer
International and ASUSTeK Computer Inc. (collectively,
“Defendants”) entitled Carlotti, et al. v. ASUS Computer
International, et al., No. 4:18-cv-03369 pending in the
United States District Court, Northern District of
California. The Lawsuit affects all purchasers of a new
ASUS Rog Strix GL502VS or GL502VSK laptop (the
“Laptops”) from ASUS or from an authorized ASUS
retailer in the U.S. after May 4, 2014.
WHAT IS THE CASE ABOUT? Plaintiff alleges that
the Laptops’ batteries drain even when the Laptops are
plugged into electric outlets (the “Power Defect”).
Plaintiff also alleges that the Laptops’ cooling systems are
not independent as advertised and they overheat which
causes
physical
discomfort
and/or
diminished
performance (the “Overheating Issue”). Defendants deny
Plaintiff’s claims. The Court has not decided who is
correct.

Additionally, Defendants are offering Qualifying
Repairs under an Extended Warranty for ASUS
Rog Strix GL502VS model laptops experiencing
the Power Defect. For more information on
obtaining repairs, call ASUS at (____). Class
Member can use the Extended Warranty
regardless of whether they file a Claim.
WHAT ARE YOUR RIGHTS? You may
make a Claim and/or receive Qualifying Repairs
under the Extended Warranty, Object, Opt Out,
or do nothing. To receive a Cash Payment or
Credit Certificate, you must submit a Claim,
either online by [DATE] or by mail, postmarked
by [DATE]. To obtain Qualifying Repairs under
the Extended Warranty, you must contact ASUS
technical support at ( __). If you Opt Out of the
Settlement, you may pursue a separate lawsuit,
but you will receive no payment and your opt out
request must be submitted online or postmarked
by [DATE]. If you do not Opt Out, you give up
your right to bring a separate lawsuit. To Object,
you must submit a written Objection to the
Court by [DATE]. Do nothing, and you will not
receive a Cash Payment and you will release
claims against Defendants that relate to the
Allegations in the Lawsuit.

WHAT CAN YOU GET IN THE SETTLEMENT? If
the Court approves the Settlement, Class Members may be
eligible for a Cash Payment (in the amount of either $110
or $55) or a Credit Certificate (in the amount of either
$210 or $105) for a future purchase from ASUS. To get
these benefits, you may be required to submit a Claim
Form. Depending on the benefit you request, you may be
required to provide the Laptop’s Serial Number, Proof of For more information visit
www.asuslaptopsettlement.com or call the claims
Purchase, or make your Laptop available for inspection.
administrator at [phone number].

00120438.DOCX - 2
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
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JOSEPH CARLOTTI, individually and on behalf of
all others similarly situated,
Plaintiff,
v.
ASUS COMPUTER INTERNATIONAL; ASUSTEK
COMPUTER INC., and DOES 1-50,

CASE NO. 18-CV-03369-DMR
[PROPOSED] ORDER GRANTING
MOTION FOR PRELIMINARY
APPROVAL OF CLASS ACTION
SETTLEMENT; PROVISIONALLY
CERTIFYING THE NATIONWIDE
SETTLEMENT CLASS; AND
DIRECTING DISSEMINATION OF
CLASS NOTICE

Defendants.
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The Parties to the above-captioned action have entered into a Settlement Agreement
(submitted to the Court concurrently with the Declaration of Adam J. Gutride) to settle the abovecaptioned putative class action in its entirety, and Plaintiff Joseph Carlotti (“Plaintiff”) has filed an
unopposed Motion for Approval of Class Settlement Provisional Certification of Nationwide
Settlement Class, and Approval of Procedure For and Form of Notice to Settlement Class, and a
supporting memorandum (“Motion”). All capitalized terms used in this Order have the meaning as
defined in the Settlement Agreement.
RECITALS
This case concerns Defendant ASUSTeK Computer Inc. (“ASUSTeK”) and ASUS
Computer International (“ACI”) (collectively, “ASUS” or “Defendants”) marketing, selling, and
warrantying of the ASUS Rog Strix GL502VS laptop and the ASUS Rog Strix GL502VSK laptop
(“Laptop” or “Laptops”) from May 4, 2014 to the date of this order (“Class Period”).
Plaintiff contends that Defendants deceptively advertised the suitability of the Laptops as
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portable gaming computers. In particular, Plaintiff alleges that the Laptop he purchased suffered
from the following two defects: (1) the Laptop’s power supply unit did not provide sufficient power
to the Laptop such that the Laptop’s battery drained during use even when the Laptop was plugged
into an electrical outlet; the Laptop experienced reductions in computational performance when it
was low on battery power or when the battery was removed, even when the Laptop was connected
to an electrical outlet; and there was accelerated degradation of the Laptop’s battery (the “Power
Defect”); and (2) the Laptop’s cooling systems inadequately dissipated heat generated by the
Laptop during computationally demanding tasks such that the Laptop became hot to the touch
during use (the “Overheating Issue”). Plaintiff alleges that all the Laptops experienced the Power
Defect and Overheating Issue. Plaintiff alleged claims for violations of the breach of express
warranty; breach of implied warranty; violation of the Magnuson-Moss Warranty Act; deceit and
fraudulent concealment; unjust enrichment; violations of the California Consumer Legal Remedies
Act, Civil Code § 1750, et seq.; false advertising under Bus. and Prof. Code § 17500, et seq.; and
unfair business practices under Cal. and Prof. Code § 17200, et seq. He sought to pursue these
claims on behalf of himself and a nationwide class of purchasers of the Laptops and sought money
damages and an injunction.
Defendants deny Plaintiff’s allegations. They contend that the advertising of the Laptops is,
and has always been, truthful and not misleading. Defendants also dispute that the Laptops suffered
from the Power Defect or the Overheating Issue. Defendants deny that the written warranty covers
any alleged design defects. Defendants also dispute that Laptop purchasers suffered any damages
because they claim that the Laptops performed as good as, or better than, other laptops in the
market. Defendants therefore deny any liability, and deny that Plaintiff or any class members have
suffered injury. Defendants further deny that this case meets the requirements for class certification
under Fed. R. Civ. P. 23, except for purposes of settlement.
The history of this litigation is summarized in Part 1 of the Settlement Agreement. In brief,
this case was filed on May 4, 2018 in California Superior Court, and ACI removed the case to this
Court on June 7, 2018. Plaintiff moved for, and the Court entered, an order authorizing service on
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Defendant ASUSTeK, a Taiwanese corporation, using alternative means. The Parties engaged in
significant discovery. Plaintiff served ACI with discovery requests and noticed its deposition under
Rule 30(b)(6) of Federal Rule of Civil Procedure. ACI produced documents in response to
Plaintiff’s discovery requests, including documents providing sales and warranty data and hardware
and software engineering reports. ACI deposed Plaintiff.
On March 19, 2019, the Parties to this case participated in an all-day mediation conducted
by the Martin Quinn, Esq. at JAMS in San Francisco, California. That mediation resulted in the
Settlement that is the subject of this Order.
The terms of the Settlement are summarized in the proposed Long Form Notice to
Settlement Class Members, which is attached as Exhibit B1 to the Settlement Agreement.
Defendants have agreed to provide an extended warranty on all ASUS Rog Strix GL502VS laptops
to cover Qualifying Repairs, which includes a motherboard replacement and new power adapter,
until the later of: (i) three years from the date of purchase; (ii) 90 days from Final Approval; or (iii)
180 days from the date of a prior replacement of the internal power supply and/or AC power
adaptor by ASUS. The Extended Warranty has an estimated value of up to $6.7 million.
Defendants have also agreed to make up to approximately $5.2 million in cash benefits
available to Class Members as follows. All Class Members who previously complained of the
Power Defect or Overheating Issue to Defendants will receive a $210 Credit Certificate without the
necessity of filing a claim (or a $110 Cash Payment if the Class Member files a claim). Class
Members can receive a $210 Credit Certificate or a $110 Cash Payment if they: (a) registered their
Laptop with ASUS; (b) purchased their Laptop from ASUS’s website; or (c) submit Proof of
Purchase of the Laptop with their Claim Form. Class Members who cannot meet any of these proof
requirements can obtain a $105 Credit Certificate or $55 Cash Payment as long as they provide the
Laptop’s Serial Number with the Claim Form.
As part of the Settlement, Class Counsel may apply to this Court for an award of attorneys’
fee and expenses of up to $787,500.00, as well as up to $5,000 as an Incentive Award to Plaintiff.
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Such amounts must be approved by the Court, and the Court will defer any ruling on the
appropriateness of such awards until the Final Approval Hearing.
Class Notice is to be provided as described in the Settlement Agreement consistent with a
notice plan designed by Angeion Group, the Claim Administrator, a well-known and experienced
class action administrator. The Claim Administrator also will receive and process Claim Forms. In
brief, Class Notice will be provided via: (1) direct Email Notice to those Class Members for whom
an email address is available; (2) direct Postcard Notice mailed to those Class Members for whom a
physical mailing address is available but an email address is not available; (3) Publication Notice in
People magazine and the California regional edition of USA Today; (4) publication of Online
Notice targeted at likely Class Members served across relevant internet websites and social media
platforms; (5) publication of Online Notice on Defendant’s websites and social media platforms;
and (6) publication on a Settlement Website, located at www.asuslaptopsettlement.com.
All of the notices will link or point to the Settlement Website, which will contain a detailed
class notice, including the procedures for class members to exclude themselves from the Settlement
or object, as well as a copy of the Settlement Agreement and motion papers filed in connection with
the Settlement.
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FINDINGS AND CONCLUSIONS
The Court has read and considered the Motion and all of the supporting documents,
including the Settlement Agreement and its Exhibits, including the proposed Class Notice. The
Court finds that there is a sufficient basis for granting preliminary approval of the Settlement
Agreement, authorizing dissemination of the Class Notice, and authorizing the steps needed to
determine whether the Settlement Agreement should be finally approved and the Litigation
dismissed.
Accordingly, it is HEREBY ORDERED that:
1.

The proposed Settlement Agreement, submitted with the Motion, is preliminarily

approved as likely to be approved under Federal Rule of Civil Procedure (“Rule”) 23(e)(2) and as
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meriting notice to the Class for its consideration. Considering the factors set forth in Rule 23(e)(2),
the Court preliminarily finds as follows:

3

a. Class Representatives and Class Counsel have adequately represented the Class.

4

b. The Settlement was negotiated at arm’s length with the assistance of a well-

5

respected and experienced private mediator.

6

c. The relief provided to the Class in the form of injunctive and monetary relief is

7

adequate given the risks and uncertainty of trial.

8
9
10

d. The proposal treats all Class Members equally relative to each other.
2.

only, the Court conditionally makes the following findings:

11

a. Members of the Class are so numerous as to make joinder impracticable.

12

b. There are questions of law and fact common to the Class, and such questions

13

predominate over any questions affecting only individual Class Members for

14

purposes of the Settlement.

15

c. Plaintiff’s claims and the defenses thereto are typical of the claims of the Class

16

Members and the defenses thereto for purposes of the Settlement.

17

d. Plaintiff and his counsel have, and will continue to, fairly and adequately protect

18

the interests of the Class Members in this action with respect to the Settlement.

19

e. The proposed Settlement is superior to all other available methods for fairly and

20
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Based upon the submissions of the Parties, and for the purposes of this Settlement

efficiently resolving this action.
Accordingly, for settlement purposes only, the Court conditionally certifies a Class
comprised of all persons who purchased a new ASUS ROG Strix GL502VS or GL502VSK laptop
computer in the United States from Defendants or an authorized retailer of Defendants between
May 4, 2014 and the date Preliminary Approval is entered.
3.

The Court finds it appropriate to establish the following exclusions from the

Settlement Class: the undersigned judge and any member of her immediate family; (b) any
government entity; (c) Martin Quinn and any member of his immediate family; (d) Defendants; (e)
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any entity in which Defendants have a controlling interest; (f) any of Defendants’ parents, affiliates,
and officers, directors, employees, legal representatives, heirs, successors, or assigns; (g) any person
whose purchase of a Laptop was for resale purposes; (h) any person who timely opts out of the
Settlement; (i) any person who received a full refund of a Laptop’s entire purchase price from
ASUS or a retailer in connection with the Power Defect, Overheating Issue, or heat-related issues
alleged in the Lawsuit; (j) any person who received a replacement Laptop that did not suffer from
the Power Defect or Overheating Issue; (k) any person who signed a release regarding their Laptop;
and (l) all persons who file a timely request for exclusion from the Class.
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4.

The Court appoints Plaintiff Joseph Carlotti to serve as Class Representative for the

5.

The Court appoints the law firms of Gutride Safier LLP and Miglaccio & Rathod

Class.

LLP to serve as Class Counsel.
6.

The Court finds that the terms of the Settlement Agreement are sufficiently fair,

reasonable, and adequate to allow dissemination of the Class Notice to members of the Class. This
determination is not a final finding that the Settlement is fair, reasonable and adequate, but it is a
determination that probable cause exists to disseminate Class Notice to the Class Members and hold
a hearing on final approval of the proposed Settlement.
7.

The Court appoints and designates Angeion Group as the Claim Administrator.

8.

The Court approves, as to form and content, the Claim Form and the Class Notice,

substantially similar to the forms attached as Exhibits A – B5 to the Settlement Agreement. The
Claim Form and the Notice are written in plain English, are easy to comprehend, and fully comply
with the requirements of the Due Process Clause of the United States Constitution, Rule 23, and any
other applicable law. The Parties shall have discretion to jointly make non-material minor revisions
to the Claim Form or the Class Notice. Responsibility regarding settlement administration,
including, but not limited to, notice and related procedures, shall be performed by the Claim
Administrator, subject to the oversight of the Parties and this Court as described in the Settlement
Agreement. The costs of providing Class Notice to the Class Members shall be borne by ASUS.
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9.

ASUS shall pay the Claim Administrator’s reasonable costs associated with the

administration of the Settlement up to $200,000, distribution of Class Notice pursuant to the
Settlement Agreement, and any other tasks assigned to the Claim Administrator under the
Settlement Agreement, by ASUS’s and the Class Representative’s mutual written agreement, or as
this Court may order.
10.

Pursuant to Rule 23(e)(2) and 28 U.S.C. § 1715(d), a Final Approval Hearing shall

be held on ______________, at ____:00 a.m. / p.m. before the undersigned at the Ronald V.
Dellums Federal Building and U.S. Courthouse, 1301 Clay St., Oakland, California, for the purpose
of finally determining whether (a) this action meets each of the prerequisites for class certification
set forth in Federal Rule of Civil Procedure 23(a) and may properly be maintained as a class action
on behalf of the Settlement Class under Federal Rule of Civil Procedure 23(b)(3); (b) the Settlement
Agreement should receive final approval as fair, reasonable, adequate, and is in the best interests of
the Settlement Class in light of any objections presented by Class Members and the Parties’
responses to any such objections; (c) the Court should grant final approval of the Settlement
Agreement, entering final judgment and dismissing the Class Action Complaint, including
dismissing the claims concerning the Laptops identified in the Settlement Agreement to be
dismissed with prejudice), as provided in the Settlement Agreement; and (d) the applications of
Class Counsel for the payment of Attorneys’ Fees and Expenses to Class Counsel and the payment
of an Incentive Award to Plaintiff are reasonable and should be approved. The Final Approval
Hearing may be postponed, adjourned, or continued by further order of this Court, without further
notice to the Parties or the members of the Settlement Class.
11.

The Claim Administrator shall provide a declaration attesting to its compliance with

the Notice obligations set forth herein and the Settlement Agreement not less than seven (7) days
prior to the Final Approval Hearing. The declaration shall include: the total number of Class
Members; a sample copy of the Class Notice; the process by which ASUS provided a list of Class
Member information to the Claim Administrator for sending Email Notice and Postcard Notice; the
number of Email Notices emailed and Postcard Notices mailed and the range of dates within which
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such Notices were sent; and the number of Postcard Notices returned to the Claim Administrator by
the United States Postal Service.
12.

the Claim Administrator a written statement requesting exclusion from the Settlement. Such
requests for exclusion must be made by submitting the online form on the Settlement Website or by
mailing a valid exclusion request by First Class U.S. Mail to the address specified in the Class
Notice. Such requests for exclusion must be submitted online or postmarked on or before

a. Include the Class Member’s full name and address;

10

b. Explicitly and unambiguously state his or her desire to be excluded from the

11

Settlement; and

12

c. Be individually and personally signed by the Class Member (if the Class Member

13

15
16
17
18
19
20
21
22
23
24
25
26
27

. To

be effective, the request for exclusion must:

9

14

Each Class Member who wishes to be excluded from the Settlement must submit to

is represented by counsel, it must also be signed by such counsel).
13.

Any Class Member who fails to submit a timely and valid written request for

exclusion consistent with this Order shall be deemed to be a member of the Settlement Class and as
such shall be bound by all terms of the Settlement proceedings, orders, and judgments of this Court
pertaining to the Settlement Class pursuant to the Settlement Agreement unless determined
otherwise by the Court.
14.

Class Members (whether styled as an exclusion request, an objection, or a comment)

as to which it is not readily apparent whether the Class Member meant to request an exclusion from
the Class will be evaluated jointly by counsel for the Parties, who will make a good-faith evaluation
if possible. Any uncertainties about whether a Class Member requested to exclude himself, herself,
or itself from the Settlement Class will be resolved by the Court.
15.

The Claim Administrator shall provide in writing to Defendants’ Counsel and Class

Counsel the names and of those Class Members who have requested exclusion from the Settlement
in a valid and timely manner within fifteen (15) days following the Objection/Exclusion Deadline,
and Plaintiff’s Counsel shall file that list with the Court, with service on Defendants’ Counsel.
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16.

Any member of the Class who elects to be excluded shall not receive any benefits of

the Settlement, shall not be bound by the terms of the Settlement Agreement or any Final Approval
Order, and shall have no standing to object to the Settlement or intervene in the Litigation.
Members of the Class who do not wish to be bound by a judgment in favor of or against the Class
must exclude themselves from the Litigation.
17.

Any Class Member who does not submit a valid and timely request for exclusion

may submit an objection to the Settlement Agreement. Any Class Member (if the Class Member is
represented by counsel, the objection additionally must be signed by such counsel) who intends to
object to the Settlement or the Settlement Agreement (including Class Counsel’s requested
Attorneys’ Fees and Expense application) must submit a written notice of objections to the Class
Action Clerk for this Court by [DATE], which must be individually and personally signed by the
Class Member, and must include:
a. The case name and number (Carlotti v. Asus Computer Intl., Case Number 18cv-03699-DMR);
b. The objecting Class Member’s full name, address, and telephone number, and, if
available, email address;
c. An attestation that the objector is a member of the Class;
d. The model and serial number of the objecting Class Member’s
Laptop, along with proof of membership in the Class;
e. A written statement of all grounds for the Objection, accompanied by any legal
support for the Objection;
f. Copies of any papers, briefs, or other documents upon which the Objection is
based;
g. The name, address, email address, and telephone number of every attorney
representing the objector;
h. A list of all cases in which the Class Member and/or his or her counsel filed or in
any way participated—financially or otherwise—objecting to a class settlement in
any court in the United States during the preceding five (5) years;

27
28
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1

i. If the Class Member or his or her counsel has not objected to any other class
settlement in any court in the United States in the previous five (5) years, he or
she shall affirmatively state; and

2
3

j. A statement indicating whether the objector and/or his or her counsel intends to
appear at the Final Approval Hearing and, if so, a list of all persons, if any, who
will be called to testify in support of the Objection.

4
5
6

18.

Any Class Member wishing to make a claim must submit a Claim Form to the Claim

7

Administrator, pursuant to the instructions set forth in the Class Notice. Claim Forms to be mailed

8

must be postmarked, and Claims Forms to be submitted online through the Settlement Website must

9

be submitted, no later than [DATE].

10

19.

Objecting Class Members or their counsel who wish to appear at the Final Approval

11

Hearing must make such request by filing with the Court and serving upon Class Counsel and

12

Defendants’ Counsel at the following addresses a Notice of Intention to Appear at least fourteen

13

(14) days prior to the Final Approval Hearing:

14

Settlement Class Counsel

15

Adam Gutride
Gutride Safier LLP
100 Pine St., Suite 1250
San Francisco, California 94111

16
17
18

ASUS’s Counsel

22

Luanne Sacks
Michele Floyd
Robert Bader
Sacks Ricketts & Case LLP
177 Post Street
Suite 650
San Francisco, CA 94108

23

20.

19
20
21

The Parties to this Litigation and to the Settlement Agreement shall file any

24

memoranda or other materials in support of Final Approval of the Settlement Agreement, including

25

in response to any timely and valid objection to the Settlement Agreement, no later than seven (7)

26

days prior to the Final Approval Hearing. Such materials shall be served on Class Counsel,

27

Defendants’ Counsel, and on any member of the Settlement Classes (or their counsel, if represented
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by counsel) to whose objection to the Settlement Agreement the memoranda or other materials
respond.
21.

Following the Final Approval Hearing, and based upon the entire record in this

matter, the Court will decide whether the Settlement Agreement should be finally approved and, if
so, whether an award of Attorneys’ Fees and Expenses of up to $787,500 should be awarded to
Class Counsel, and whether an Incentive Award of up to $5,000 should be awarded to Plaintiff.
22.

If the Court determines the Settlement is reasonable, fair, and adequate, the Court

will issue a Final Order and Judgment memorializing its decision in the form contemplated by
Exhibit D of the Settlement Agreement. The Court will also issue an Order awarding reasonable
fees and expenses to Class Counsel in an amount determined by the Court but in no event more than
$787,500.
23.

Plaintiff’s claims against Defendants are hereby stayed.

24.

Pending final determination of whether the Settlement should be approved, Plaintiff

and each Class Member, and any person purportedly acting on behalf of any Class Member(s), are
hereby enjoined from commencing, pursuing, maintaining, enforcing, or proceeding, either directly
or indirectly, any Released Claims in any judicial, administrative, arbitral, or other forum, against
any of the Released Parties, provided that this injunction shall not apply to the claims of Class
members who have timely and validly requested to be excluded from the Class. This injunction will
remain in force until the Effective Date or until such time as the Parties notify the Court that the
Settlement has been terminated. This injunction is necessary to protect and effectuate the
Settlement, this Order, and this Court, authority regarding the Settlement, and is ordered in aid of
this Court’s jurisdiction and to protect its judgments.
25.

In the event that the proposed Settlement is not finally approved by the Court, or in

the event that the Settlement Agreement becomes null and void or terminates pursuant to its terms,
this Order and all orders entered in connection herewith shall become null and void, shall be of no
further force and effect, and shall not be used or referred to for any purposes whatsoever in this
Litigation or in any other case or controversy, in such event the Settlement Agreement and all
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negotiations and proceedings directly related thereto shall be deemed to be without prejudice to the
rights of any and all of the Parties, who shall be restored to their respective positions as of the date
and time immediately preceding the execution of the Settlement Agreement.
26.

Counsel for the Parties are hereby authorized to utilize all reasonable procedures in

connection with the administration of the Settlement which are not materially inconsistent with
either this Order or the terms of the Settlement Agreement.

7
8

Dated: _________ _____, 2019

9

____________________________
Hon. Donna M. Ryu
U.S. Magistrate Judge
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GUTRIDE SAFIER LLP
Adam J. Gutride (State Bar No. 181446)
Seth A. Safier (State Bar No. 197427)
Marie A. McCrary (State Bar No. 262670)
Anthony Patek (State Bar No. 228964)
100 Pine St., Suite 1250
San Francisco, California 94111
Telephone: (415) 271-6469
Facsimile: (415) 449-6469
Stephen M. Raab (appearing pro hac vice)
113 Cherry Street, #55150
Seattle, WA 98140-2205
Telephone: (415) 639-9090 x109
MIGLIACCIO & RATHOD LLP
Nicholas Migliaccio, (appearing pro hac vice)
Jason Rathod (appearing pro hac vice)
Esfand Nafisi (State Bar No. 320119)
412 H Street NE, Suite 302
Washington, D.C. 20002
Counsel for Plaintiff
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

16
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JOSEPH CARLOTTI, individually and on behalf of
all others similarly situated,

[PROPOSED] ORDER GRANTING
FINAL APPROVAL OF CLASS ACTION
SETTLEMENT

Plaintiff,
v.

21
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26
27
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CASE NO. 18-CV-03369-DMR

ASUS COMPUTER INTERNATIONAL; ASUSTEK
COMPUTER INC., and DOES 1-50,
Defendants.

Date:
Time:
Courtroom: 7, 19th Floor
Judge:
Hon. Donna M. Ryu

Case 4:18-cv-03369-DMR Document 61-1 Filed 07/08/19 Page 94 of 116

1
2
3
4
5
6
7

Plaintiff Joseph Carlotti (“Plaintiff” or “Class Representative”) has moved the Court for
final approval of a proposed class action settlement with Defendants ASUSTeK Computer Inc.
(“ASUSTeK”) and ASUS Computer International (“ACI”) (collectively, “ASUS” or “Defendants”),
the terms and conditions of which are set forth in the Settlement Agreement filed with the Court on
July 8, 2019 (“Settlement Agreement”) (Dkt. _____). For the reasons described more fully below,
the Court GRANTS final approval of the Settlement. All capitalized terms used in this Order have
the meaning as defined in the Settlement Agreement.

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

RECITALS
A.

Procedural History

This case concerns Defendants ASUSTeK Computer Inc.’s (“ASUSTeK”) and ASUS
Computer International’s (“ACI”) (collectively, “ASUS” or “Defendants”) marketing, selling, and
warrantying of the ASUS Rog Strix GL502VS and the ASUS Rog Strix GL502VSK (“Laptop” or
“Laptops”) from May 4, 2014 to the date of this order (“Class Period”).
Plaintiff contends that Defendants deceptively advertised the suitability of the Laptops as
portable gaming computers. In particular, Plaintiff alleges that the Laptop he purchased suffered
from the following two defects: (1) the Laptop’s power supply unit did not provide sufficient power
to the Laptop such that the Laptop’s battery drained during use even when the Laptop was plugged
into an electrical outlet; the Laptop experienced reductions in computational performance when it
was low on battery power or when the battery was removed, even when the Laptop was connected
to an electrical outlet; and there was accelerated degradation of the Laptop’s battery (the “Power
Defect”); and (2) the Laptop’s cooling systems inadequately dissipated heat generated by the
Laptop during computationally demanding tasks such that the Laptop became hot to the touch
during use (the “Overheating Issue”). Plaintiff alleges that all the Laptops experienced the Power
Defect and Overheating Issue. Plaintiff alleged claims for violations of the breach of express
warranty; breach of implied warranty; violation of the Magnuson-Moss Warranty Act; deceit and
fraudulent concealment; unjust enrichment; violations of the California Consumer Legal Remedies
Act, Civil Code § 1750, et seq.; false advertising under Bus. and Prof. Code § 17500, et seq.; and
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unfair business practices under Cal. and Prof. Code § 17200, et seq. Plaintiff sought to pursue these
claims on behalf of himself and a nationwide class of purchasers of the Laptops. Plaintiff seeks
money damages and an injunction.
Defendants deny Plaintiff’s allegations. They contend that the advertising of the Laptops is,
and has always been, truthful and not misleading. Defendants also dispute that the Laptops suffered
from the Power Defect or Overheating Issue. Defendants deny that the written warranty covers any
alleged design defects. Defendants also dispute that Laptop purchasers suffered any damages
because they claim that the Laptops performed as well as, or better than, other laptops in the market.
Defendants therefore deny any liability, and deny that Plaintiff or any class members have suffered
injury. Defendants further deny that this case meets the requirements for class certification under
Federal Rule of Civil Procedure (“Rule”) 23, except for purposes of settlement.
The history of this litigation is summarized in Section I of the Settlement Agreement. In
brief, this case was filed on May 4, 2018 in California Superior Court, and removed to this Court on
June 7, 2018. Plaintiff moved for, and the Court entered, an order authorizing service on Defendant
ASUSTeK, a Taiwanese corporation, using alternative means. The parties engaged in significant
discovery. Plaintiff served ACI with discovery requests and noticed its deposition under Rule
30(b)(6). ACI produced documents in response to Plaintiff’s discovery requests, including
documents providing sales and warranty data and hardware and software engineering reports. ACI
deposed Plaintiff.
B.

Summary of Settlement Terms

The terms of the settlement are summarized in the Long Form Notice to Class Members,
which is attached as Exhibit B1 to the Settlement Agreement. Under the Settlement, Defendants
have agreed to provide an extended warranty on all ASUS Rog Strix GL502VS laptops to cover
Qualifying Repairs, which includes repairs to and/or replacement of the motherboard and/or AC
power adapter to resolve the Power Defect, until the later of: (i) three years from the date of
purchase; (ii) 90 days from Final Approval; or (iii) 180 days from the date of a prior replacement of
the internal power supply and/or AC power adapter by ASUS. The Extended Warranty has an
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estimated value of up to $6.7 million.
Defendants have agreed to make up to $5.2 million in cash benefits available to Settlement
Class members as follows. All Class Members who previously complained of the Power Defect or
Overheating Issue to Defendants will receive a $210 Credit Certificate without the necessity of
filing a claim (or a $110 Cash Payment if the Class Member files a claim). Class Members can
receive a $210 Credit Certificate or a $110 Cash Payment if they: (a) registered their Laptop with
ASUS; (b) purchased their Laptop from ASUS’s website; or (c) submit Proof of Purchase of the
Laptop with their Claim Form. Class Members who cannot meet any of these proof requirements
can obtain a $105 Credit Certificate or $55 Cash Payment as long as they provide the Laptop’s
Serial Number with the Claim Form. Eligible Class Members are permitted to both obtain
Qualifying Repairs under the Extended Warranty and file a claim for a Cash Payment or Credit
Certificate.
Finally, the settlement provides that Plaintiff may seek an award of up to $787,500.00 in
attorneys’ fees and costs, and up to $5,000 as an incentive award for Plaintiff.
C.

Notice and Administration

The Settlement Agreement is being administered by a well-known, independent claims
administrator, Angeion Group. Following the Court’s Preliminary Approval Order, Angeion Group
established the Settlement Website at http://www.asuslaptopsettlement.com, which contained the
Class Notice, including the procedures for Class Members to submit claims or exclude themselves,
a contact information page that includes address and telephone numbers for the Claim
Administrator and the parties, the Settlement Agreement, the signed Preliminary Approval Order,
online and printable versions of the Claim Form and the opt out forms, and answers to frequently
asked questions. In addition, the papers in support of final approval and Plaintiff’s application for
Attorneys’ Fees and Expenses and Incentive Award were placed on the Settlement Website after
they were filed. The Claim Administrator also operated a toll-free number for Class Member
inquiries.
Class Notice was provided via direct notice and publication in multiple media, all of which
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referred Class Members to the Settlement Website. ([record citations]) In particular, Class Notice
was provided via: (1) direct Email Notice to those Class Members for whom an email address was
available; (2) direct Postcard Notice mailed to those Class Members for whom a physical mailing
address was available but an email address was not available; (3) Publication Notice in People
magazine and USA Today; (4) publication of Online Notice, which compromised _________
impressions, targeted at likely class members served across relevant internet websites and social
media platforms; (5) publication of Online Notice on Defendants’ websites and social media
platforms; and (6) publication on a Settlement Website, located at www.asuslaptopsettlement.com.

9
10

In total, the notice program is estimated to have reached at least [ ]% of Class Members an
average of [2] times each. ([record cite]).

11
12
13
14
15

Class Members were given until [________] to object to or exclude themselves from the
proposed Settlement. A total of _____ Claims were received by the Claim Administrator. Of these,
____ Claims were deemed valid. A total number of ______ Cash Payments were paid (total value
_____) and a total number of ____ Credit Certificates were sent to Class Members (total value
______).

16
17

ANALYSIS
A.

18
19
20
21
22
23
24
25
26
27

Jurisdiction
This court has jurisdiction under 28 U.S.C. § 1332(d)(2).

B.

Certification of the Settlement Class
The Court finds that the prerequisites of Rule 23 have been satisfied for certification of the

Settlement Class for settlement purposes because: Settlement Class Members are so numerous that
joinder of all members is impracticable; there are questions of law and fact common to the
Settlement Class; the claims and defenses of the Class Representative are typical of the claims and
defenses of the Settlement Class he represents; the Class Representative has fairly and adequately
protected the interests of the Settlement Class with regard to the claims of the Settlement Class he
represents; common questions of law and fact predominate over questions affecting only individual
Settlement Class Members, rendering the Settlement Class sufficiently cohesive to warrant a class
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settlement; and the certification of the Settlement Class is superior to individual litigation and/or
settlement as a method for the fair and efficient resolution of this matter.

3
4
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7
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For purposes of the Settlement and this Final Approval Order and Judgment, the Court
hereby finally certifies the following Settlement Class: All persons who purchased a new ASUS
Rog Strix GL502VS or GL502VSK laptop computer in the United States from Defendants or an
authorized retailer of Defendants between May 4, 2014 and the date Preliminary Approval is
entered. . Excluded from the Class are (a) the undersigned judge and any member of her immediate
family; (b) any government entity; (c) Martin Quinn and any member of his immediate family; (d)
Defendants; (e) any entity in which Defendants have a controlling interest; (f) any of Defendants’
parents, affiliates, and officers, directors, employees, legal representatives, heirs, successors, or
assigns; (g) any person whose purchase of a Laptop was for resale purposes; (h) any person who
timely opts out of the Settlement; (i) any person who received a full refund of a Laptop’s entire
purchase price from ASUS or a retailer in connection with the Power Defect, Overheating Issue, or
heat-related issues alleged in the Lawsuit; (j) any person who received a replacement Laptop that
did not suffer from the Power Defect or Overheating Issue; (k) any person who signed a release
regarding their Laptop; and (l) all persons who have filed a timely Request for Exclusion from the
Class.

18
19
20
21
22
23
24
25
26
27

For the purpose of this Settlement, the Court hereby finally approves Plaintiff as the Class
Representative and the law firms of Gutride Safier LLP and Migliaccio & Rathod LLP as Class
Counsel.
C.

Notice and Claims Administration
Notice to Class Members was provided directly to those Class Members for whom

Defendants possessed an email address or mailing address, and for all other Class Members, by
Publication Notice and Online Notice. Publication Notice and Online Notice was appropriate here
because the evidence is undisputed that the parties do not know the names or contact information
for the majority of Class Members that purchased the Laptops at retail from third parties. Under
these circumstances, individualized notice to all Class Members was not required or reasonably
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practicable. See, e.g., Briseno v. ConAgra Foods, Inc., 844 F.3d 1121, 1129 (9th Cir. 2017)
(recognizing that Rule 23 “does not insist on actual notice to all class members;” and “courts have
routinely held that notice by publication in a periodical, on a website, or even at an appropriate
physical location is sufficient to satisfy due process”); In re Toys R Us-Delaware, Inc. FACTA
Litigation, 295 F.R.D. 438, 449 (C.D. Cal. 2014) (“When the court certifies a nationwide class of
persons whose addresses are unknown, notice by publication is reasonable.”). The Court reaffirms
the finding it made in the Preliminary Approval Order that the notice plan provided the best
practicable notice to the members of the Class and satisfied the requirements of due process. The
Court also finds, based on the evidence described above, that the notice plan reached at least [ ] of
the Class Members an estimated average of at least [ ] times each. ([record cite]) This notice
comports with due process. See, e.g., Ellison v. Steven Madden, Ltd., No. CV115935PSGAGRX,
2013 WL 12124432, at *3 (C.D. Cal. May 7, 2013) (approving a notice plan reaching 77%); In re:
Whirlpool Corp. Front–loading Washer Prod. Liab. Litig., No. 1:08-WP-65000, 2016 WL 5338012,
at *9 (N.D. Ohio Sept. 23, 2016) (approving notice plan reaching approximately 77.5 percent of
Class Members).
D.

Final Approval of Settlement
A court may approve a proposed class action settlement of a certified class only “after a

hearing and on finding that it is fair, reasonable, and adequate after considering whether: (A) the
class representatives and class counsel have adequately represented the class; (B) the proposal was
negotiated at arm’s length; (C) the relief provided for the class is adequate, taking into account: (i)
the costs, risks, and delay of trial and appeal; (ii) the effectiveness of any proposed method of
distributing relief to the class, including the method of processing class-member claims; (iii) the
terms of any proposed award of attorney's fees, including timing of payment; and (iv) any agreement
required to be identified under Rule 23(e)(3); and (D) the proposal treats class members equitably

25
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relative to each other.” Fed. R. Civ. P. 23(e)(2).1 In reviewing the proposed settlement, the Court
need not address whether the settlement is ideal or the best outcome, but only whether the
settlement is fair, free of collusion, and consistent with plaintiff’s fiduciary obligations to the class.
See Hanlon v. Chrysler Corp., 150 F.3d at 1027.

5
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9
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For the reasons further detailed below and discussed at oral argument, the Court finds that the
proposed settlement is fair and appropriate under the Rule 23(e)(2) factors. Plaintiff’s claims are
based on the marketing, selling, and warrantying of the Laptops. There would be a battle of the
experts regarding the presence and prevalence of the alleged Power Defect and Overheating Issue,
consumer understanding, materiality of the representations, and the computation of damages, if any.
Proceeding to trial would have been costly; recovery was not guaranteed; and there was the
possibility of protracted appeals. Counsel for both Parties were highly experienced; they provided
detailed declarations explaining why they supported the Settlement, and there is no factual basis to
support any allegation of collusion or self-dealing.

14

1.

15
16

Class Representative and Class Counsel Have Adequately
Represented the Class.

In the Preliminary Approval Order, this Court found that the Class Representative and Class

17

Counsel adequately represented the interests of the Class. This Court has seen no evidence to

18

contradict my previous finding, and reconfirm it here. Class Counsel has vigorously prosecuted this

19

action through discovery and formal mediation. Counsel therefore “possessed sufficient information

20
1

21
22
23
24
25
26
27

Prior to the amendments to Rule 23, which took effect December 1, 2018, the Ninth Circuit had enumerated
a similar list of factors to consider in evaluating a proposed class settlement. See Churchill Vill., L.L.C. v.
Gen. Elec., 361 F.3d 566, 575 (9th Cir. 2004) (enumerating the following factors: “(1) the strength of the
plaintiffs’ case; (2) the risk, expense, complexity, and likely duration of further litigation; (3) the risk of
maintaining class action status throughout the trial; (4) the amount offered in settlement; (5) the extent of
discovery completed and the stage of the proceedings; (6) the experience and views of counsel; (7) the
presence of a governmental participant; and (8) the reaction of the class members to the proposed
settlement”). In the notes accompanying the Rule 23 amendments, the Advisory Committee explained that the
amendments were not designed "to displace any factor, but rather to focus the court and the lawyers on the
core concerns of procedure and substance that should guide the decision whether to approve the proposal.”
Accordingly, this Court applies the framework of Rule 23 while “continuing to draw guidance from the Ninth
Circuit’s factors and relevant precedent.” Hefler v. Wells Fargo & Co., No. 16-cv-05479-JST, 2018 U.S. Dist.
LEXIS 213045 *13 (N.D. Cal. Dec. 17, 2018).
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to make an informed decision about settlement.” Hefler, 2018 U.S. Dist. LEXIS 213045 *18.
2.

The Settlement Was Negotiated at Arm’s Length.

This Court finds that the Settlement is the product of serious, non-collusive, arms’ length
negotiations by experienced counsel with the assistance of a well-respected and experienced
mediator, Martin Quinn, Esq. at JAMS. See, e.g., G. F. v. Contra Costa Cty., 2015 WL 4606078, at
*13 (N.D. Cal. July 30, 2015) (noting that “[t]he assistance of an experienced mediator in the
settlement process confirms that the settlement is non-collusive”); Hefler, 2018 U.S. Dist. LEXIS
213045 *19 (“[T]he Settlement was the product of arm's length negotiations through two full-day
mediation sessions and multiple follow-up calls supervised by former U.S. District Judge Layn
Phillips.”). Further, before agreeing upon the terms of the Settlement, the Parties engaged in
extensive factual investigation, which included a deposition, document production, interrogatories,
and informal discovery. The record was thus sufficiently developed that the parties were fully
informed as to the viability of the claims and able to adequately evaluate the strengths and
weaknesses of their respective positions and risks to both sides if the case did not settle.
The Court has independently and carefully reviewed the record for any signs of collusion and
self-dealing, and finds that no collusion or self-dealing occurred. Specifically, the Court finds that
Class Counsel did not compromise the claims of the Settlement Class in exchange for higher fees.
3.

The Relief to the Class is Adequate Recovery to the Class

20

Although not articulated as a separate factor in Rule 23(e), “[t]he relief that the settlement is

21

expected to provide to class members is a central concern.” Fed. R. Civ. P. 23(e)(2)(C)-(D) advisory

22

committee’s note to 2018 amendment. “The Court therefore examines ‘the amount offered in

23

settlement.’” Hefler, 2018 U.S. Dist. LEXIS 213045 *18 (quoting Hanlon, 150 F.3d at 1026).

24

The Settlement requires Defendants to provide an extended warranty on all ASUS Rog Strix

25

GL502VS laptops to cover Qualifying Repairs, which includes a repair to and/or replacement of the

26

motherboard and/or AC power adapter, until the later of: (i) three years from the date of purchase;

27

(ii) 90 days from Final Approval; or (iii) 180 days from the date of a prior replacement of the
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internal power supply and/or AC power adapter by ASUS. The value of the Extended Warranty is
estimated at up to $6.7 million. ([record cite]) It is appropriate for the Court to consider the equitable
relief in assessing the benefit to the class. See Allen, 787 F.3d at 1225 (citing Bluetooth) (“As a
whole, the settlement appears to afford valuable relief, much by injunction, that will benefit the
class;” remanding to allow district court opportunity to make express findings about value of that
relief.
Defendants also agreed to provide monetary benefits to Class Members. In particular, Class
Members who previously complained of the Power Defect or Overheating Issue to Defendants will
automatically receive a $210 Credit Certificate without the necessity of filing a claim (or a $110
Cash Payment if the Class Member files a claim). Class Members can receive a $210 Credit
Certificate or a $110 Cash Payment if they: (a) registered their Laptop with ASUS; (b) purchased
their Laptop from ASUS’s website; or (c) submit Proof of Purchase of the Laptop with their Claim
Form. Class Members who cannot meet any of these proof requirements can obtain a $105 Credit
Certificate or $55 Cash Payment as long as they provide the Laptop’s Serial Number with the Claim
Form. Eligible Class Members are permitted to both obtain Qualifying Repairs under the Extended
Warranty and file a claim for a Cash Payment or Credit Certificate.
Based on the record evidence and argument the parties submitted in connection with the
Settlement, as well as the familiarity the Court has developed with this case, the Court finds that this
monetary recovery is fair, reasonable and adequate, particularly given the overall claimed actual
damages amount, risks of proceeding to trial, and the amount made available to claimants.
4.

The Strength of Plaintiff’s Case and Risk of Continuing Litigation

No class had been certified prior to the Settlement. Plaintiff faced serious risk at the
certification stage, and if he prevailed, at trial. Both class certification and trial likely would have
required expert analysis to establish, among other things, that the marketing and advertising of the
Laptops was misleading and material to consumer purchasing decisions, the Laptops universally
suffered from the alleged Power Defect and Overheating Issue, Defendants failed to fulfill their
warranty obligations, and that the Class Members were damaged, namely that they paid a price
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premium for the allegedly defective Laptops.

2
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5
6
7
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5.

As noted above, the Court concludes that the distribution method and claims process is
reasonable. Class Members who seek benefits under the Settlement must only submit a relatively
simple claim form with basic questions about class membership. The process would be no different
than that required after trial, as Defendants have no means of directly identifying Class Members
who neither purchased from ASUS directly nor complained directly to ASUS about the Power
Defect or Overheating Issue.

9

6.

10
11
12

15
16
17
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The Terms of the Proposed Award of Attorneys’ Fees and
Expenses.

As noted in section E below, the Court finds the proposed award of Attorneys’ Fees and
Expenses is reasonable.

13
14

Effectiveness of Distribution Method

7.

Other Agreements

The Court is required to consider “any agreements required to be identified under Rule
23(e)(3). The Parties are not aware of any such agreements.
8.

The Proposal Treats Class Members Equitably Relative to Each
Other

Although the Settlement divides Class Members into groups, all Class Members are entitled
to obtain relief under the group that he or she qualifies. Membership in the groups is determined by:
(i) whether the Class Member previously complained to Defendant about the Power Defect or an
Overheating Issue (in which case he or she is a member of Group B); and (ii) the proof relating to
the Class Member’s Laptop purchase. In particular, Class Members are qualified to submit a Claim
under Group A if they (1) provide the Laptop’s Serial Number and have registered the Laptop with
Defendants prior to the Notice Date, as reflected by Defendants’ records; (2) provide Serial Number
and have purchased the Laptop from the ASUS Website; or (3) submit Laptop Proof of Purchase.
This allocation plan treats all Class Members fairly based on the strength of their claims. The
plan fairly protects the interest of all parties by directing relief to the Class Members who provide

28

11
[PROPOSED] ORDER GRANTING MOTION FOR
FINAL APPROVAL OF CLASS ACTION SETTLEMENT
CASE NO. 18-CV-03369-DMR

Case 4:18-cv-03369-DMR Document 61-1 Filed 07/08/19 Page 104 of 116

1
2
3
4
5
6

sufficient proof of their Laptop purchases, while also providing lesser settlement benefits to Class
Members who submit a Claim without documentation. See In re MyFord Touch Consumer Litig.,
No. 13-cv-03072-EMC (N.D. Cal. Mar. 28, 2019), ECF No. 526 at 4-5 (granting approval of
settlement plan that pays a lower dollar amount in relation to the comparative weakness of certain
claims). This plan will thus deter fraudulent claims and treat class members equitable relative to each
other. In addition, the Incentive Award to Plaintiff is appropriate for the reasons stated below.

7

9.

8

Out of an estimated ____ class members, there were __ opt-outs and __ objections. In

9
10
11
12
13
14
15
16
17
18
19
20
21

The Response of Class Members

comparison, there were ____ Valid Claims, according to the report of the Claim Administrator. This
is an overwhelmingly positive response. See Churchill Village, LLC v. General Electric, 361 F.3d
566, 577 (9th Cir. 2004) (explaining that a court may infer appropriately that a class action
settlement is fair, adequate, and reasonable when few class members object to it); Zepeda v. PayPal,
Inc., 2017 WL 1113293, at *16 (N.D. Cal. Mar. 24, 2017) (holding “the indisputably low number of
objections and opt-outs, standing alone, presents a sufficient basis upon which a court may conclude
that the reaction to settlement by the class has been favorable); Cruz v. Sky Chefs, Inc., 2014 WL
7247065, at *5 (N.D. Cal. Dec. 19, 2014) (“A court may appropriately infer that a class action
settlement is fair, adequate, and reasonable when few class members object to it.”); see also, e.g., In
re Carrier IQ, Inc., Consumer Privacy Litig., 2016 WL 4474366, at *4 (N.D. Cal. Aug. 25, 2016)
(stating that, “[i]n an analysis of settlements where notice relied on media notice exclusively, the
claims rate ranged between 0.002% and 9.378%, with a median rate of 0.023%”) (emphasis added).

22

10.

Costs of Administering the Settlement

23

The Claim Administrator has submitted an invoice for its expenses incurred to date and

24

expected to be incurred through the completion of its work, in the amount of $_____. Included in

25

this invoice is the amount for all taxes due. The Court finds that such amounts are reasonable.

26

E.

27

Attorneys’ Fees and Expenses
Class Counsel requests an award of $787,500.00 in attorneys’ fees and expenses. Defendants
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do not oppose this request. See, e.g., In re Volkswagen “Clean Diesel” Marketing, Sales Practices,
and Products Liability Litigation, 2017 WL 1047834, at *4 (N.D. Cal., Mar. 17, 2017
(“Volkswagen’s agreement not to oppose the application does not evidence collusion and was not
obtained by Class Counsel to Class Members’ detriment.”) The record is undisputed that the
settlement negotiation was overseen by an experienced mediator and that the attorneys’ fees and
expenses requested do not diminish the amount of monetary relief available to Class Members. See,
e.g., G. F. v. Contra Costa Cty., 2015 WL 4606078, at *13 (N.D. Cal. July 30, 2015) (noting that
“[t]he assistance of an experienced mediator in the settlement process confirms that the settlement is
non-collusive”).
Class Counsel are entitled to reimbursement of reasonable out-of-pocket expenses. Fed. R.
Civ. P. 23(h); see Harris v. Marhoefer, 24 F.3d 16, 19 (9th Cir. 1994) (holding that attorneys may
recover reasonable expenses that would typically be billed to paying clients in non-contingency
matters.); Van Vranken v. Atl. Richfield Co., 901 F. Supp. 294, 299 (N.D. Cal. 1995) (approving
reasonable costs in class action settlement). Costs compensable under Rule 23(h) include
“nontaxable costs that are authorized by law or by the parties’ agreement.” Fed. R. Civ. P. 23(h).
Here, Class Counsel seeks reimbursement of $_______ in litigation expenses and provide
records that document their claim. (Gutride Decl. Ex. __). No objection has been made to any cost
item or amount. Accordingly, the Court finds that these submissions support an award $________
in costs.
Class Counsel also seeks $___________ in attorneys’ fees ($787,500.00 less costs awarded
of $_________). Under Ninth Circuit standards, it is appropriate for a District Court to analyze an
attorneys’ fee request and issue an award either based on (1) the “lodestar” method or (2) by making
an award as a percentage of the total benefit made available to the settlement class, including costs,
fees, and injunctive relief. See e.g., Bluetooth Headset Prods. Liability Litig., 654 F.3d 935, 941
(9th Cir. 2011); Nwabueze v. AT&T, Inc., No. C 09-01529 SI, 2014 WL 324262, at *2-3 (N.D. Cal.
Jan. 29, 2014); Lopez v. Youngblood, No. CV-F-07-0474 DLB, 2011 WL 10483569, at *11-12
(E.D. Cal. Sept. 2, 2011). Plaintiff’s fee request is reasonable under either of these approaches.
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Under the lodestar approach, “[t]he lodestar (or touchstone) is produced by multiplying the
number of hours reasonably expended by counsel by a reasonable hourly rate.” Lealao v. Beneficial
California, Inc., 82 Cal. App. 4th 19, 26 (2000); see also Kelly v. Wengler, 822 F.3d 1085, 1099
(9th Cir. 2016) (“[A] court calculates the lodestar figure by multiplying the number of hours
reasonably expended on a case by a reasonable hourly rate. A reasonable hourly rate is ordinarily
the ‘prevailing market rate [] in the relevant community.’”) (alteration in original) (internal citation
omitted) (quoting Perdue v. Kenny A. ex rel. Winn, 559 U.S. 542, 551 (2010)). Once the court has
fixed the lodestar, it may increase or decrease that amount by applying a positive or negative
“multiplier to take into account a variety of other factors, including the quality of the representation,
the novelty and complexity of the issues, the results obtained and the contingent risk presented.”
Lealao, 82 Cal. App. 4th at 26; see also Serrano v. Priest, 20 Cal. 3d 25, 48-49 (1977); Ramos v.
Countrywide Home Loans, Inc. 82 Cal. App. 4th 615, 622 (2000); Beasley v. Wells Fargo Bank, 235
Cal. App. 3d 1407, 1418 (1991) (multipliers are used to compensate counsel for the risk of loss, and
to encourage counsel to undertake actions that benefit the public interest).
Plaintiff’s Counsel’s lodestar through the date of this application is approximately $_____.
(Gutride Decl. ¶ _______). This includes, without limitation, Plaintiff’s Counsel’s efforts in
investigating and filing the complaint; case management; discovery, including written discovery
requests, document review, and defending Plaintiff’s deposition; negotiating the Settlement and
preparing the necessary papers to have the settlement reviewed by this Court. (Gutride Decl. ¶¶
_____).
Plaintiff’s Counsel calculated their lodestar using their regular billing rates, which for the
attorneys involved range from $___ to $___ per hour. (Gutride Decl., ¶¶ __). “Affidavits of the
plaintiff[’s] attorney and other attorneys regarding prevailing fees in the community, and rate
determinations in other cases, particularly those setting a rate for the plaintiff[’s] attorney, are
satisfactory evidence of the prevailing market rate.” United Steelworkers of Am. v. Phelps Dodge
Corp., 896 F.2d 403, 407 (9th Cir. 1990). For attorneys and staff at the Gutride Safier firm, these
hourly rates are equal to market rates in San Francisco for attorneys of Plaintiff’s Counsel’s
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background and experience. (Gutride Decl., ¶¶ __). Likewise, for attorneys and staff at the
Migliaccio & Rathod firm, these hourly rates are equal to market rates in Washington D.C. for
attorneys of Plaintiff’s Counsel’s background and experience. (____ Decl., ¶¶ ___). See also In re
Optical Disk Drive Prod. Antitrust Litig., 2016 WL 7364803, at *8 (N.D. Cal. Dec. 19, 2016)
(approving hourly rates of $205 to $950); Gutierrez v. Wells Fargo Bank, N.A., 2015 WL 2438274,
at *5 (N.D. Cal. May 21, 2015) (approving hourly rates of $475 to $975).
Plaintiff’s Counsel’s current combined lodestar is $________. Plaintiff’s Counsel’s
requested $__________ fee thus includes a slight lodestar multiplier of ___. This small multiplier is
well deserved and at the low end of what courts in this Circuit routinely award. See, e.g., Vizcaino,
290 F.3d at 1051 (granting a multiple of 3.65 and noting that multipliers of one to four are
frequently awarded); Noll v. eBay, Inc., 309 F.R.D. 593, 610 (N.D. Cal. 2015) (listing multipliers as
high as 5.2 among “the range of acceptable lodestar multipliers”); Dyer v. Wells Fargo Bank, N.A.,
303 F.R.D. 326, 334 (N.D. Cal. 2014) (“A 2.83 multiplier falls within the Ninth Circuit’s
presumptively acceptable range of 1.0–4.0.”); Van Vranken v. Atl. Richfield Co., 901 F. Supp. 294,
298 (N.D. Cal. 1995) (“Multipliers in the 3–4 range are common in lodestar awards for lengthy and
complex class action litigation.”).
Multipliers are appropriate in contingent-fee class action cases like this one. That is because
law firms that focus on contingent-fee class action cases do not get paid in every case. Frequently,
they get nothing or are awarded fees equal to only a small percentage of the amount worked. Where
a plaintiff’s firm does succeed, therefore, a multiplier serves to compensate for the risks the firm
regularly undertakes. This Court has discretion to apply a multiplier to account for various factors,
including, inter alia, the contingent nature of the fee award (both from the point of view of eventual
victory on the merits and the point of view of establishing eligibility for an award), the novelty and
complexity of the questions involved, the value of class benefits obtained, the efficiency and skill
displayed by class counsel, and the importance of other injunctive relief obtained. See Serrano III,
20 Cal. 3d at 49; Ketchum v. Moses, 24 Cal. 4th 1122, 1132 (2001); City of Oakland, 203 Cal. App.
3d at 78; Downey Cares v. Downey Community Dev. Comm’n, 196 Cal. App. 3d 983 (1987), 995
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n11; see also Maria P. v. Riles, 43 Cal. 3d 1281, 1294 n8 (1987); Press v. Lucky Stores, Inc., 34
Cal. 3d 311, (1983), 322; Serrano v. Unruh (“Serrano IV”), 32 Cal.3d 621, 625 n6 (1982). Each of
these factors exists here. Here, Plaintiff’s Counsel reached an excellent settlement securing both the
Extended Warranty and monetary benefits to all Class Members before class certification and thus
should be rewarded for its efficiency (and the concomitant savings to the judicial system).
Whether as a cross-check or as an independent methodology, the Court can utilize the
percentage-of-recovery method to verify that Plaintiff’s attorneys’ fee request is reasonable. See
e.g., Nwabueze, 2014 WL 324262, at *2-3. If “classwide benefits are not easily monetized, a crosscheck is entirely discretionary,” and the district court may make its award based entirely on the
lodestar. Yamada, 825 F.3d at 547–48 (explaining that Bluetooth stated that courts are “encouraged”
but not required to cross-check a lodestar award).
Here, the value of the monetary portion of the Settlement Benefits made available to the
Settlement Class is between $1.36 million and $5.20 million. (___ Decl., ¶ ___.) In addition,
Plaintiff estimates that the value of the injunctive relief portion of the Settlement, e.g., the Extended
Warranty, is up to $6.77 million. (___ Decl., ¶ ___.) Thus, the requested fee of $[ ] is only
_____% of the total settlement value estimated at between $8.13 million and $11.97 million. And
even examining solely the potential monetary relief made available to the Class of $5.20 million,
the requested fee still comes in well below the benchmark, at [ ]%. It is entirely appropriate to
award the requested fess where, as here, Plaintiff’s Counsel is seeking fees well below the 25%
benchmark, no matter how it is calculated. See Six Mexican Workers v. Arizona Citrus Workers, 904
F.2d 1301, 1311 (9th Cir. 1990); see also Glass, 2007 WL 221862, at *14 (“The Ninth Circuit has
repeatedly held that 25% of the gross settlement amount is the benchmark for attorneys' fees
awarded under the percentage method . . .”).
The Court finds that the hours Class Counsel claimed were reasonably worked and that the
rates charged are reasonable and commensurate with those charged by attorneys with similar
experience who appear in this Court, and that the slight multiplier is warranted. The Court also finds
that Plaintiff’s counsel represented their clients with skill and diligence and obtained an excellent
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result for the class, taking into account the possible outcomes at, and risks of proceeding to, trial.
Accordingly, the following amount shall be paid to Class Counsel by Defendants as attorneys’ fees
and expenses pursuant to the terms of the Settlement Agreement: $787,500.00.
G.
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The district court must evaluate named plaintiffs’ awards individually, using relevant factors
including “the actions the plaintiff has taken to protect the interests of the class, the degree to which
the class has benefitted from those actions, . . . [and] the amount of time and effort the plaintiff
expended in pursuing the litigation.” Staton v. Boeing Co., 327 F.3d 938, 977 (9th Cir. 2003). “Such
awards are discretionary . . . and are intended to compensate class representatives for work done on
behalf of the class, to make up for financial or reputational risk undertaken in bringing the action,
and, sometimes, to recognize their willingness to act as a private attorney general.” Rodriguez v.
West Publishing Corp., 563 F.3d 948, 958-959 (9th Cir. 2009). The Ninth Circuit recently
emphasized that district courts must “scrutiniz[e] all incentive awards to determine whether they
destroy the adequacy of the class representatives.” Radcliffe v. Experian Info. Solutions, 715 F.3d
1157, 1163 (9th Cir. 2013). Here Plaintiff is seeking an Incentive Award of $5,000.

16
17
18
19

Plaintiff took on substantial risk, most importantly the risk of bearing Defendants’ costs.
(Gutride Decl., ¶ __.) Plaintiff also worked with Class Counsel to provide information throughout
the litigation and appeared for deposition. (Id. ¶ __.) And Plaintiff remained actively involved in the
litigation after the Settlement was reached. (Id., ¶ __.)

20
21

Accordingly, the Court approves an Incentive Award of $5,000 to Plaintiff.
H.

22
23
24
25
26
27

Class Representative Incentive Award

Compliance with Class Action Fairness Act
The record establishes that the Claim Administrator served the required notices under the

Class Action Fairness Act of 2005, 28 U.S.C. § 1715, with the documentation required by 28 U.S.C.
§ 1715(b)(1-8).
I.

Releases and Effect of This Order
1.

Releases by Plaintiff

By operation of this Order and Judgment, and pursuant to Exhibit E of the Settlement
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Agreement, Plaintiff Carlotti releases and forever discharges the Released Parties from any and all
injuries, demands, losses, damages, costs, loss of service, expenses, compensation, claims, suits,
causes of action, obligations, rights, liens, and liabilities of any nature, type, or description, whether
known or unknown, contingent or vested, in law or in equity, based on direct or vicarious liability,
and regardless of legal theory, which Carlotti has, may now have, or has ever had, against the
Released Parties, or any of them, that: (a) relate to, are based on, concern, or arise out of the
Allegations; (b) were asserted or could have been asserted (whether individually or on a class-wide
basis) in the Litigation or any other action or proceeding relating to the Power Defect and/or
Overheating Issue and/or the labeling, marketing, advertising, sale, or servicing of the Laptops that
was brought or could have been brought on or prior to the date hereof including, but not limited to,
claims that Defendants engaged in unfair and/or deceptive business practices and/or violated
applicable consumer protection statutes or other common laws or statutes of all fifty (50) states and
the United States; (c) are for breach of contract and breach of the covenant of good faith and fair
dealing; (d) are for breach of express warranty and breach of implied warranty; and/or, without
limiting the foregoing, (e) are based, in any way, on which the facts and claims asserted in the
Litigation. Carlotti shall not release his right to enforce the Agreement.
2.

Releases by Settlement Class Members

By operation of this Order and Judgment, Settlement Class Members shall have
unconditionally, completely, and irrevocably released and discharged the Released Parties from any
and all injuries, demands, losses, damages, costs, loss of service, expenses, compensation, claims,
suits, causes of action, obligations, rights, liens, and liabilities of any nature, type, or description,
whether known or unknown, contingent or vested, in law or in equity, based on direct or vicarious
liability, and regardless of legal theory, that: (a) relate to, are based on, concern, or arise out of the
Allegations; (b) were asserted or could have been asserted (whether individually or on a class-wide
basis) in the Litigation or any other action or proceeding relating to the Power Defect and/or
Overheating Issue and/or the labeling, marketing, advertising, sale, or servicing of the Laptops
arising out of relating in any way to the Allegations that were brought or could have been brought
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on or prior to the date hereof including, but not limited to, claims that Defendants engaged in unfair
and/or deceptive business practices and/or violated applicable consumer protection statutes or other
common laws or statutes of all fifty (50) states and the United States; (c) for breach of contract and
breach of the covenant of good faith and fair dealing arising out of relating in any way to the
Allegations; (d) for breach of express warranty and breach of implied warranty arising out of
relating in any way to the Allegations; and/or, without limiting the foregoing, (e) are based upon
and depend upon, in any way, the facts and claims asserted in the Litigation. Settlement Class
Members shall not release any claims for personal injury allegedly arising out of use of the Laptops
or rights to enforce the Settlement.
3.

Waiver of Provisions of California Civil Code § 1542

By operation of this Order and Judgment, with respect to the released claims set forth above,
Plaintiff, Defendants, and Settlement Class Members shall be deemed to have waived and
relinquished, to the fullest extent permitted by law, the provisions, rights and benefits conferred by
any law of any state of the United States, or principle of common law or otherwise, which is similar,
comparable, or equivalent to section 1542 of the California Civil Code, which provides:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR
OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER
FAVOR AT THE TIME OF EXECUTING THE RELEASE, AND THAT, IF KNOWN BY HIM
OR HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH
THE DEBTOR OR RELEASED PARTY.
Plaintiff, Defendants and Settlement Class Members understand and acknowledge the
significance of these waivers of California Civil Code section 1542 and any other applicable federal
or state statute, case law, rule or regulation relating to limitations on releases.
4.

Other Effects of This Order

No action taken by the Parties, either previously or in connection with the negotiations or
proceedings connected with the Settlement Agreement, shall be deemed or construed to be an
admission of the truth or falsity of any claims or defenses heretofore made or an acknowledgment
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or admission by any Party of any fault, liability or wrongdoing of any kind whatsoever to any other
Party. Neither the Settlement Agreement nor any act performed or document executed pursuant to
or in furtherance of the Settlement: (a) is or may be deemed to be or may be used as an admission
of, or evidence of, the validity of any claim made by the Class Members or Class Counsel, or of any
wrongdoing or liability of the persons or entities released under this Order and Judgment and the
Settlement Agreement, or (b) is or may be deemed to be, or may be used as an admission of, or
evidence of, any fault or omission of any of the persons or entities released under this Order and
Judgment and the Settlement Agreement, in any proceeding in any court, administrative agency, or
other tribunal. Defendants’ agreement not to oppose the entry of this Order and Judgment shall not
be construed as an admission or concession by Defendants that class certification was appropriate in
the Litigation or would be appropriate in any other action.
Except as provided in this Order, Plaintiff shall take nothing against Defendants by his
Complaint. This Order shall constitute a final judgment binding the Parties and Settlement Class
Members with respect to this Litigation.
The Litigation is hereby dismissed on the merits and with prejudice and final judgment shall
be entered thereon, as set forth in this Order.
Without affecting the finality of the judgment hereby entered, the Court reserves jurisdiction
over the implementation of the Settlement Agreement. In the event the Effective Date does not
occur in accordance with the terms of the Settlement Agreement, then this Order and any judgment
entered thereon shall be rendered null and void and shall be vacated, and in such event, all orders
and judgments entered and releases delivered in connection herewith shall be null and void and the
Parties shall be returned to their respective positions ex ante.
Without further order of the Court, the Parties may agree to reasonable extensions of time to
carry out any provisions of the Settlement Agreement.
There is no just reason for delay in the entry of this Judgment, and immediate entry by the
Clerk of the Court is expressly directed.
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Dated: _________ _____, 2019

2

____________________________
Hon. Donna M. Ryu
U.S. Magistrate Judge
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GENERAL RELEASE OF ALL CLAIMS
BY
PLAINTIFF JOSEPH CARLOTTI
1.

All capitalized terms not otherwise defined in this General Release shall have

the same meaning ascribed to them in the Class Action Settlement Agreement (“Agreement”).
2.

In consideration of the payment of any Incentive Award approved by the Court,

which sum shall not exceed Five Thousand Dollars ($5,000.00), Plaintiff Joseph Carlotti
(“Carlotti”), on his own behalf and on behalf of his heirs, executors, administrators, legal
representatives, successors, and assigns, hereby completely releases and forever discharges
ASUS Computer International and ASUSTeK Computer Inc., and each of their respective
current and former parent companies, subsidiaries, divisions, and current and former affiliated
individuals and entities, legal successors, predecessors (including companies they have
acquired, purchased, or absorbed), assigns, joint ventures, and each and all of their respective
officers, partners, directors, owners, stockholders, servants, agents, shareholders, members,
managers, principals, investment advisors, consultants, employees, representatives, attorneys,
accountants, lenders, underwriters, benefits administrators, investors, funds, and insurers, past,
present and future, and all persons acting under, by, through, or in concert with any of them
(collectively, the “Released Parties”), from any and all injuries, demands, losses, damages,
costs, loss of service, expenses, compensation, claims, suits, causes of action, obligations,
rights, liens, and liabilities of any nature, type, or description, whether known or unknown,
contingent or vested, in law or in equity, based on direct or vicarious liability, and regardless
of legal theory, which Carlotti has, may now have, or has ever had, against the Released
Parties, or any of them, that: (a) relate to, are based on, concern, or arise out of the Allegations;
(b) were asserted or could have been asserted (whether individually or on a class-wide basis)
1
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in the Litigation or any other action or proceeding relating to the Power Defect and/or
Overheating Issue and/or the labeling, marketing, advertising, sale, or servicing of the Laptops
that was brought or could have been brought on or prior to the date hereof including, but not
limited to, claims that Defendants engaged in unfair and/or deceptive business practices and/or
violated applicable consumer protection statutes or other common laws or statutes of all fifty
(50) states and the United States; (c) are for breach of contract and breach of the covenant of
good faith and fair dealing; (d) are for breach of express warranty and breach of implied
warranty; and/or, without limiting the foregoing, (e) are based, in any way, on which the facts
and claims asserted in the Litigation (collectively, the “Released Claims”). The Released
Claims shall not release Carlotti’s right to enforce the Agreement, of which this General
Release is a material part. The General Release shall be accorded the broadest preclusive
scope and effect permitted by law against Carlotti and this definition of Released Claims is a
material term of this General Release and the Agreement.
2.

Waiver of Unknown Claims. Carlotti has read Section 1542 of the Civil Code of

the State of California, which provides as follows:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT
THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR
HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.
Carlotti hereby voluntarily waives the rights described in Section 1542 and elects to assume all
risks for claims that now exist in his favor, whether known or unknown, against the Released
Parties. Accordingly, this General Release includes within its effect claims and causes of action
which Carlotti does not know or suspect to exist in his favor at the time of his execution hereof
concerning the Released Claims.
2
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3.

Carlotti warrants and represents that he is the sole and lawful owner of all rights,

title, and interest in and to all of the claims described above and that he has not heretofore
voluntarily, by operation of law or otherwise, sold, assigned, or transferred or purported to sell,
assign, or transfer to any other person or entity such claims or any part or portion thereof.
4.

Carlotti agrees that he alone is responsible for the tax consequences, including

any penalties or interest, relating to the payment of any Incentive Award.
5.

Carlotti and the Released Parties expressly agree that any and all force and

effectiveness of this General Release is entirely contingent upon final approval of the Agreement.
If the Agreement does not become final for any reason, then this General Release shall be null
and void ab initio. Neither a modification of nor a reversal on appeal of any Incentive Award
shall constitute grounds for cancellation or termination of this General Release, however.
8, 2019 2019
Dated: Jul
______,

JOSEPH CARLOTTI

Signature:

Joseph Hiroki Carlotti
Joseph Hiroki Carlotti (Jul 8, 2019)

Email: carlottij@gmail.com

3
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EXHIBIT A
GUTRIDE SAFIER LLP RESUME
Gutride Safier LLP represents investors, small businesses, consumers and employees in a
wide-array of class action litigation throughout the country. The attorneys of GSLLP are skilled
litigators with years of experience at all levels of federal and state court. GSLLP is based in San
Francisco, California, and has offices in Boston, Massachusetts and Seattle, Washington.
Members of the firm are licensed to practice in California, Texas, Colorado, New York,
Massachusetts, Oregon, Washington, and the District of Columbia.
As described in detail below, GSLLP attorneys have represented consumers and small
businesses in appeals to the Ninth Circuit (Section A), have obtained important victories on legal
issues at the district court level (Section B), achieved settlements in class action cases to make
available to class members over $500 million in cash and other settlement benefits (Section C),
and have won praise from numerous judges (Section D). As shown in the individual attorney
biographies, GSLLP attorneys have strong academic credentials and extensive experience
litigating complex cases (Section E). GSLLP has been appointed as class counsel in over a dozen
cases (Appendix A) and is currently counsel for plaintiffs in many other cases asserting class
claims that have not yet been certified in both federal and state court (Appendix B).
A.

Key Appellate Cases
•

McArdle v. AT&T Mobility LLC, et al., ___ F.3d ____, No. 17-17246 (9th Cir.
June 28, 2019)
The Ninth Circuit ruled in favor of our client, affirming the district court order
that invalidated AT&T’s arbitration agreement since it contained a public
injunctive relief waiver. The district court decision was the first to invalidate
AT&T’s arbitration provision after the U.S. Supreme Court’s decision in AT&T
Mobility LLC v. Concepcion, 563 U.S. 333 (2011) which upheld the
enforceability of that exact provision. The Ninth Circuit held that the Federal
Arbitration Act did not preempt California’s McGill rule and that AT&T’s
arbitration agreement was null and void in its entirety.

•

Davidson v. Kimberly-Clark Corp., 873 F.3d 1103 (9th Cir. 2017)
The Ninth Circuit ruled in favor of our client, reversing the district court. It held
that our client had Article III standing to seek injunctive relief regarding the
false labeling of “flushable wipes,” even though she was already on notice of the
misrepresentation. This ruling resolved a split among the district courts. The en
banc petition was denied.

•

Just Film, Inc. v. Buono, 847 F.3d 1108 (9th Cir. 2017)
The Ninth Circuit ruled in favor of our client, affirming the district court order
certifying two nationwide classes of small business owners defrauded in a scheme
that involved equipment leases and credit card processing services. The Ninth
Circuit upheld certification despite differences between claims of named
plaintiffs and certain absent class members and even though assessment of

1
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damages would require individual inquiry.

B.

•

Stearns v. Ticketmaster Corp., 655 F.3d 1013 (9th Cir. 2011)
The Ninth Circuit ruled in favor of our clients, reversing district court orders that
had dismissed certain claims and denied class certification on other claims. The
Ninth Circuit held that our clients had pled viable claims that they were deceived
into registering for a coupon program with a paid monthly subscription by a
website “click through” and that the defendant was liable to all consumers, even
those who may have wanted to enroll. The Court held that a showing of classwide reliance was not required for certification of a UCL claim and established
the standard that “California has created what amounts to a conclusive
presumption that when a defendant puts out tainted bait and a person sees it
and bites, the defendant has caused an injury; restitution is the remedy.”

•

Just Film, Inc. v. Merch. Servs., Inc., 474 F. App’x 493 (9th Cir. 2012)
The Ninth Circuit ruled in favor of our client, affirming a district court’s order
issuing a preliminary injunction prior to class certification, to prevent further
collection activities in connection with equipment leases. The Ninth Circuit held
that the district court “did not abuse its discretion by finding sufficient evidence to
support its preliminary injunction, which was carefully tailored to maintain the
status quo where class certification is pending and the plaintiff has shown that a
class-wide injunction is necessary to remedy the alleged class-wide harm.”

•

Chavez v. Blue Sky Nat. Bev. Co., 340 F. App’x 359 (9th Cir. 2009)
The Ninth Circuit ruled in favor of our client, reversing a district court order that
had dismissed a case involving soda labeling. The Ninth Circuit recognized the
“benefit of the bargain” theory for standing in consumer class actions and
held that plaintiff stated a claim based on his allegations that “he purchased
beverages that he otherwise would not have purchased in absence of the alleged
misrepresentations [and] lost the purchase price, or part thereof, that he paid for
those beverages.” After the case was remanded, it was eventually certified and
became one of the first food and beverage labeling cases certified in the Northern
District of California. Chavez v. Blue Sky Natural Beverage Co., 268 F.R.D. 365
(N.D.Cal. 2010) (certifying nationwide class).

Important Recent District Court Cases
•

Certification of Nationwide Settlement Class
GSLLP represents consumers in the first, or nearly the first, cases to propose a
methodology for establishing predominance in a nationwide class settlement after
the Ninth Circuit’s decision in In re Hyundai and Kia Fuel Economy Litig., No.
15-65014 (9th Cir. Jan. 23, 2018). The district court accepted the methodology
and certified a nationwide class where the class representatives were from a
variety of states that collectively represented the variations among the laws of all
states. Judge Seeborg granted final approval of the settlement. Koller v. Med
Foods, Inc., No. 14-cv-02400-RS (Dkt. #169).

2
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C.

•

Arbitration and Public Injunctive Relief
GSLLP represents consumers in the first, or nearly the first, case to apply McGill
v. Citibank, N.A., 2 Cal. 5th 945 (2017) to invalidate an arbitration agreement that
contained a waiver of public injunctive relief. McArdle v. AT&T Mobility LLC, et
al., Case No. CV-09-01117 (N.D. Cal) (Dkt. #287). This was also the first case to
rule that AT&T’s arbitration provision was invalid, after the U.S. Supreme Court
had upheld the enforceability of that exact provision in an earlier case. AT&T
Mobility LLC v. Concepcion, 563 U.S. 333 (2011) (examining class action
waiver). The district court held in McArdle that, despite Concepcion, the McGill
ruling was not preempted by the Federal Arbitration Act, and it invalidated the
arbitration agreement which purported to waive public injunctive relief in all
forums.

•

Pleading and Certification of Claims Where Product Quality Varies
GSLLP represents consumers in two cases that were the first (or among the first)
in the Northern District of California in which courts found that the named
plaintiffs had standing, and then later, met the requirements for class certification,
where the plaintiffs had alleged that some, but not necessarily all, of the products
(olive oil) failed to meet the represented grade (extra virgin). In Koller v. Med
Foods, et al., 3:14-cv-02400-RS (N.D. Cal. Jan. 6, 2015) (Dkt. #49), the
defendant moved to dismiss based on its argument that the plaintiff lacked
standing because he did not allege he tested the quality of the olive oil that he
purchased and it was theoretically possible that the oil he purchased met the
standard for extra virgin. The court rejected the argument, finding that “[i]n the
event [plaintiff] is able to prove his allegations that the oil generally does not
warrant that label because of its quality when first bottled and/or because of
[defendant’s] packaging and handling practices, it would hardly be a defense that
some bottles may nevertheless meet the minimum standards when purchased.” Id.
at 6; see also Kumar v. Salov N. Am. Corp., No. 14-CV-2411-YGR, 2015 U.S.
Dist. LEXIS 12790, at *13 (N.D. Cal. Feb. 3, 2015) (denying dismissal based on
standing and holding that “[w]hether some bottle of olive oil might not have
degraded, despite the mixing, packaging, and shipping defects alleged, does not
defeat the claim.”). The defendant in one of the cases raised similar unsuccessful
arguments in opposition to certification. Koller v. Med Foods, Inc., No. 14-cv02400-RS, 2017 U.S. Dist. LEXIS 141025, at *6 (N.D. Cal. Aug. 24, 2017)
(finding common questions predominate and rejecting defendant’s argument that
“putative class member only has claims if the specific bottle he or she purchased
no longer met EVOO standards, and as a result, the liability inquiry is inherently
individual and not subject to class-wide resolution”).

Examples of Settlements Obtained by GSLLP in Class Actions
•

Fitzhenry-Russell, et al. v. The Coca-Cola Company, 5:17-cv-00603-EJD (N.D.
Cal. June 13, 2019) (Dkt. #89) (ginger ale) ($2.45 million non-reverting common
fund)
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•

In re Arctic Sentinel, Inc. (Miller v. Fuhu, Inc.), Case No. 15-bk-12465 (Bankr. D.
Del. May 7, 2019) (Dkt. #1301) (electronic tablets) (up to $30 per defective tablet
purchased and up to $10 per other tablet purchased)

•

Fitzhenry-Russell, et al. v. Keurig Dr Pepper Inc., et al., 17-cv-00564-NC (N.D.
Cal. Apr. 10, 2019) (Dkt. #350) (ginger ale) ($0.40 per unit purchased with a
guaranteed minimum of $2.00 per claimant)

•

Pettit v. Procter & Gamble Company, Case No. 15-cv-02150-RS (N.D. Cal. Mar.
29, 2019) (Dkt. #135) (flushable wipes) ($0.60 per package purchased)

•

Koller v. Med Foods Inc., et al., Case No. 3:14-cv-02400 (N.D. Cal. Aug. 29,
2018) (Dkt. #169) (olive oil) ($7 million non-reverting common fund)

•

Kumar v. Safeway Inc., Case No. RG 14726707 (Alameda County Super. Ct. Mar.
16, 2018) (olive oil) ($0.50 in cash or $1.50 in vouchers per bottle purchased)

•

Rainbow Business Solutions, Inc., et al. v. MBF Leasing LLC, et al., Case No. 10cv-01993-CW (N.D. Cal. Dec. 5, 2017) (Dkt. #730) (credit card terminal leases)
(refunds of overcharged property taxes and improper debits up to $9.2 million)

•

Kumar v. Salov North America Corp., Case No. 14-cv-2411-YGR (N.D. Cal. July
7, 2017) (Dkt. #173) (olive oil) (per-purchase payments of $0.50 per bottle on a
claims-made basis up to $5 million) (settlement upheld on appeal)

•

Machlan v. Nehemiah Manufacturing Co., et al., Case No. CGC-14-538168 (San
Francisco Super. Ct. June 5, 2017) (flushable wipes) ($1 per package purchased)

•

Mackinnon v. IMVU, Inc., Case No. 111-cv-193767 (Santa Clara Super. Ct. Feb.
24, 2016) (online music purchases) (automatic 60% refund of amounts paid)

•

Miller, et al. v. Ghirardelli Chocolate Company, Case No. 12-cv-04936-LB (N.D.
Cal. Feb. 20, 2015) (Dkt. #170) (white chocolate) ($5.25 million non-reverting
common fund)

•

Rainbow Business Solutions, Inc., et al. v. Merchant Services, Inc., et al., Case
No. 10-cv-01993-CW (N.D. Cal. Dec. 11, 2013) (Dkt. # 578) (credit card
processing services) ($350 per claimant)

•

Mancini, et al v Ticketmaster, et al., Case No. 07-cv-01459-DSF-JTL (C.D. Cal.
Aug. 2, 2013) (Dkt. #510) (monthly coupon subscription service) ($23 million
reverting common fund)

•

Chavez v. Blue Sky Natural Beverage Co., et al., 3:06-cv-06609-JSW (N.D. Cal.
June 1, 2012) (Dkt. #318) (soda) (50% refund of purchase price up to maximum
of $100 per claimant)
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•

Embry v. Acer America Corp., Case No. 09–01808 JW (N.D. Cal. Feb. 4, 2012)
(Dkt. #218) (computer operating system software) (cash refunds up to $50, new
operating software, and/or repairs at defendant expense, to claimants)

•

Witthoff v. Honest Tea, Inc., Case No. CGC-10-504987 (San Francisco Super. Ct.
Jan. 10, 2012) (kombucha) (100% cash refunds to class members with proof of
purchase; up to $6 in coupons to those without proof of purchase)

•

Gauss v. Millennium Products, Inc., Case No. CGC-10-503347 (San Francisco
Super. Ct. Nov. 22, 2011) (kombucha) (same as Witthoff)

•

Cho v. Seagate Technology (US) Holdings, Inc., Case No. CGC-06-453195 (San
Francisco Super. Ct. June 22, 2010) (hard disk capacity) (refunds to claimants of
5% of purchase price or drive management software valued at $40)

•

Deaton et al. v. Hotwire, Case Number CGC-05-437631 (San Francisco Super.
Ct., December 24, 2009) (online hotel reservation taxes and fees) (refunds on
claims-made basis up to $5,490,000)

•

Nelsen v. PeoplePC, Case No. CGC-07-460240 (San Francisco Super. Ct. Aug. 8,
2008) (subscription to dial-up Internet) (refunds up to $30 per claimant)

•

Siemers v. Wells Fargo & Co. et al., 05-cv-04518 (N.D. Cal. Feb. 5, 2008) (Dkt. #
408) (securities fraud regarding mutual fund fees) (common fund of $1,098,500)

•

Vroegh v. Eastman Kodak Co. et al., Case No. CGC-04-428953 (San Francisco
Super. Ct. Nov. 20, 2006) (flash memory capacity) (cash refunds to claimants of
5% of purchase price or 10% discount off future purchases)

•

Chavez v. Netflix, Inc., Case No. CGC-04-434884 (San Francisco Super. Ct. April
28, 2006) (DVD rental subscriptions) (free month of membership for former
subscribers (retail value up to $17.99) and free month subscription upgrade for
current subscribers (retail price $6.00)

•

Safier v Western Digital, Case No. 3:05-cv-03353-BZ (N.D. Cal June 15, 2006)
(Dkt. #45) (hard disk capacity) (hard drive management software valued at $30)

Selected Praise for GSLLP’s Work

Many judges have commended GSLLP’s work as class counsel. See, e.g., FitzhenryRussell et al. v. Keurig Dr. Pepper, Inc., et al., Case No.17-cv-00564-NC (N.D. Cal. April 10,
2019) (Cousins, J.) (finding that GSLLP “achieved a strong result through skillful litigation and
settlement negotiation”); Pettit v. Procter & Gamble Company, Case No. 15-cv-02150-RS (N.D.
Cal. Mar. 29, 2019) (Dkt. #135) (Seeborg, J.) (finding that GSLLP “represented their clients with
skill and diligence and obtained an excellent result for the class”); Kumar v. Salov North
America Corp., Case No. 14-cv-2411-YGR (N.D. Cal. July 7, 2017) (Dkt. # 173) (GonzalesRogers, J.) (same); Koller v. Med Foods Inc., et al., Case No. 3:14-cv-02400 (N.D. Cal. Aug. 29,
5
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2018) (Dkt. #169) (Seeborg, J.) (finding that GSLLP were “highly qualified counsel who,
throughout this case, vigorously and adequately represented their [clients’] interests”); Kumar v.
Safeway Inc., Case No. RG 14726707 (Alameda County Super. Ct. March 16, 2018) (Smith, J.)
(same); Rainbow Business Solutions, Inc., et al. v. MBF Leasing LLC, et al., Case No. 10-cv01993-CW (N.D. Cal., Dec. 5, 2017) (Dkt. #730) (Wilken, J.) (same); Mackinnon v. IMVU, Inc.,
Case No 111-cv-193767 (Santa Clara Super. Ct. Feb. 24, 2016) (Kirwan, J.); Chavez v. Blue Sky
Natural Beverage Co., et al., 3:06-cv-06609-JSW (N.D. Cal., June 1, 2012) (Dkt. #318) (White,
J.); Embry v. Acer America Corporation, Case No. 09–cv-01808-JW (N.D. Cal. Feb. 4, 2012)
(Dkt. #218) (Ware, J.) (same); Mancini, et al v Ticketmaster, et al., Case No. 07-cv-01459-DSFJTL (C.D. Cal. August 2, 2013) (Dkt. #510) (Fischer, J.) (similar).
E.

The Lawyers of Gutride Safier LLP

Adam J. Gutride
Mr. Gutride is a founding partner of Gutride Safier LLP and has served as co-lead
counsel in each of the cases litigated by the firm.
Mr. Gutride has successfully argued several of the seminal consumer class action cases
in the United States Court of Appeals for the Ninth Circuit. These include Just Film v. Buono,
847 F.3d 1108 (2017), which established that a class could be certified to pursue claims under
the federal Racketeering and Corrupt Practices Act even though class members suffered
different injuries; Stearns v. Ticketmaster, 655 F.3d 1015 (2011), which established that a class
can be certified even without proof that all persons in the class were misled; and Chavez v. Blue
Sky, 340 Fed. Appx. 359 (2009), apparently the first food labeling case decided in the Ninth
Circuit, which affirmed that deceptive statements on a soda can were actionable if they
motivated the purchase.
Mr. Gutride also has defeated motions to dismiss and obtained class certification and in
most cases multi-million dollar settlements in numerous other nationwide and multistate class
actions involving product mislabeling, false advertising and unfair practices. His cases have
involved olive oil, white chocolate, ginger ale, flushable wipes, flash memory, hard disk drives,
computer operating systems, and video rentals by mail. Mr. Gutride spoke at the 2013 National
Institute on Class Actions regarding food mislabeling.
Previously, Mr. Gutride litigated at the San Francisco based law firms of Keker & Van
Ness and Orrick Herrington & Sutcliffe. During that period, Mr. Gutride represented the
governor of California before the California Supreme Court and handled a nationwide securities
class action against Merrill Lynch. Mr. Gutride also has served as an Instructor in Legal
Research and Writing at the Hastings Law School of the University of California.
Mr. Gutride is a member of the state bar of California and several federal courts. Mr.
Gutride received his juris doctorate from Yale Law School and his bachelor of arts from the
University of Chicago.
Seth A. Safier
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Mr. Safier is a founding partner of Gutride Safier LLP and has served as co-lead counsel
in each of the cases listed above. Prior to founding Gutride Safier with Mr. Gutride, Mr. Safier
was general counsel at an internet company and also worked as a litigator at Orrick Herrington &
Sutcliffe. Mr. Safier also has served as an Instructor of Legal Research and Writing at the
Hastings Law School of the University of California.
Mr. Safier is a member of the California State Bar and numerous federal courts. Mr.
Safier received his juris doctorate from Harvard Law School and his bachelor of arts from
Brandeis University.
Marie A. McCrary
Marie McCrary is a partner at Gutride Safier LLP. Prior to working with Gutride Safier,
Ms. McCrary worked on complex litigation at Bell Nunnally & Martin LLP in Dallas and Carroll
Burdick & McDonough, LLP in San Francisco. Prior to that, Ms. McCrary was an attorney at
Quinn Emanuel Urquhart & Sullivan, LLP. Ms. McCrary has experience in complex matters
involving contract disputes and business torts, patent and trade dress litigation, class actions, and
creditors’ rights issues.
Ms. McCrary is a member of the California, Massachusetts, Texas, and Colorado bar
associations. She is admitted to practice in the United States District Court in each of the
following districts: the Northern District of California, the Central District of California, the
Eastern District of California, the Northern District of Texas, the Southern District of Texas, the
Eastern District of Texas, and the District of Massachusetts. Ms. McCrary received her juris
doctorate from New York University and her bachelor of science degree from Truman State
University. Ms. McCrary was the 2004 and 2005 national champion in parliamentary debate
(NPDA, NPTE).
Todd Kennedy
Mr. Kennedy is a partner at Gutride Safier LLP. Prior to working with Gutride Safier,
Mr. Kennedy conducted complex litigation for Quinn Emanuel Urquhart & Sullivan, LLP. At
Quinn, Todd successfully litigated some of the world’s largest patent cases, for both plaintiffs
and defendants. He helped achieve complete defense jury verdicts for Google in the company’s
only two patent trials—both of which were in the Eastern District of Texas, the favored venue
for plaintiffs. On the plaintiffs’ side, Mr. Kennedy successfully represented Sony Electronics in
enforcing ten digital television patents in a series of lawsuits spanning five jurisdictions.
Mr. Kennedy clerked for one year on the Eighth Circuit U.S. Court of Appeals, and two
years on the U.S. District Court for the Western District of Missouri.
Mr. Kennedy is a member of the California State Bar and numerous federal courts. He
received his juris doctorate from the Yale Law School. He received his bachelor of arts from
University of Missouri.
Kristen G. Simplicio
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Ms. Simplicio is an attorney at Gutride Safier LLP. Prior to working with Gutride Safier,
Ms. Simplicio was employed by the United States Department of Labor as an ERISA specialist.
Ms. Simplicio is a member of the California State Bar as well as the bar of the District of
Columbia. She received her juris doctorate from American University, Washington College of
Law, in 2007. She received her bachelor of commerce from McGill University.
Anthony J. Patek
Mr. Patek is an attorney at Gutride Safier LLP. Prior to working with Gutride Safier, Mr.
Patek conducted complex litigation for Cooley, LLP and HelixIP LLP. At Cooley and HelixIP,
Anthony represented Ronald A. Katz Technology Licensing, Inc. and Zenith Electronics in their
efforts to enforce their patent portfolios against numerous infringers. Representing patent owner
Evolutionary Intelligence, he defeated seven petitions for inter partes reviews, and won an eighth
petition on the merits at trial before the Patent Trial and Appeal Board. He has also represented
major pharmaceutical and software companies and prestigious research universities in multimillion dollar lawsuits. He has also handled significant pro bono litigation and was the lead
attorney for the petitioner in Mengstu. v. Holder, 560 F.3d 1055 (9th Cir. 2009), a decision
establishing that victims of ethnicity-based civil wars are eligible for asylum.
Mr. Patek clerked for the United States District Court for the District of Nevada, the Hon.
Edward C. Reed. Anthony is a former Co-Chair of the American Bar Association’s SubCommittees on Patent Infringement and Non-Practicing Entity Litigation.
Mr. Patek is a member of the California State Bar and numerous federal courts. He
received his juris doctorate from the University of California, Berkeley, Boalt Hall School of
Law. He received a master of science from Stanford University and his bachelor of science from
University of Michigan.
Matthew T. McCrary
Mr. McCrary is an attorney at Gutride Safier LLP. Prior to working with Gutride Safier,
Mr. McCrary conducted complex litigation for McDermott, Will, and Emery, LLP and Baker &
McKenzie, LLP. Mr. McCrary has experience litigating complex matters involving contract
disputes and business torts, white collar crime, class actions, securities and antitrust issues.
Mr. McCrary is licensed to practice law in Massachusetts, Texas, and Colorado. He is
admitted to practice in the United States District Court in each of the following districts: the
Northern District of Texas, the Eastern District of Texas, the District of Massachusetts, and the
District of Colorado. Mr. McCrary received his juris doctorate from the University of Texas at
Austin School of Law and his bachelor of arts degree from the University of North Texas.
Following law school, Mr. McCrary clerked for the Ninth Circuit Court of Appeals, the
Honorable Carlos T. Bea.
Mr. McCrary successfully argued the seminal consumer class action case, Davidson et al.
v. Kimberly-Clark Corporation, et al., 873 F.3d 1103, in the United States Court of Appeals for
the Ninth Circuit, which established that a putative class representative had Article III standing
to pursue injunctive relief even though she was already on notice of the misrepresentation.
8
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Stephen Raab
Mr. Raab is an attorney at Gutride Safier LLP. Prior to working with Gutride Safier,
Mr. Raab handled litigation and insurance matters in the Pacific Northwest, at Forsberg &
Umlauf, P.S. and Gordon & Polscer, L.L.C. Before that, Mr. Raab was a member of the Trial
group in the New York office of Dorsey & Whitney LLP.
Mr. Raab has represented insurance companies regarding coverage and exposure in
complex cases, including class actions, environmental investigations and cleanups, product
liability claims, medical malpractice claims, food contamination claims, software disputes, and
potential bad faith liability. Mr. Raab has litigated both on behalf of and against sophisticated
companies, and he has prevailed for his clients on dispositive motions and on appeals, including
in the Second Circuit over the arguments of substantial banking interests represented by The
Clearing House Association, L.L.C. and the Federal Reserve Bank of New York.
Mr. Raab is licensed in New York, Oregon, and Washington and practices in federal and
state courts. He received his juris doctorate from New York University and his bachelor of arts
degree from Amherst College.
Rajiv Thairani
Mr. Thairani is an attorney at Gutride Safier LLP. Prior to working with Gutride Safier,
Mr. Thairani was a litigation associate at Latham & Watkins LLP. Mr. Thairani has experience
litigating complex matters involving human trafficking, white collar crime, SEC violations and
consumer class actions.
While at Latham & Watkins, Mr. Thairani helped represent 47 plaintiffs in the largest
human trafficking civil action in United States history. The clients were among more than 500
Indian laborers whom Signal International illegally recruited to conduct post-Hurricane Katrina
repair work in the Gulf of Mexico. After Signal International won the initial class certification
battle, Latham & Watkins joined a team of firms coordinated by the Southern Poverty Law
Center that filed individual suits on behalf of the plaintiffs. The action resulted in a $20 million
settlement for the victims.
Mr. Thairani is a member of the New York State Bar. He received his juris doctorate
from Duke University School of Law where he was awarded the Frank Warren Snepp Jr.
Scholarship and was a staff editor on the Duke Journal of Constitutional Law and Public Policy.
He obtained his bachelor of arts from the University of California, Los Angeles in political
science.
Kyle Wilson
Kyle Wilson is an attorney at Gutride Safier LLP. Prior to joining Gutride Safier, Mr.
Wilson worked as an attorney at the Sonoma County District Attorney’s Office, where he
prepared appellate and habeas corpus briefs in numerous felony cases.
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Mr. Wilson is a member of the State Bar of California. He received his juris doctorate
from Columbia Law School, and his bachelor of science from the University of California, Los
Angeles.
As a student at Columbia Law School, Mr. Wilson was named a Harlan Fiske Stone
Scholar for his academic achievement. Mr. Wilson also volunteered as a policy intern for the
Neighborhood Defender Service of Harlem, where he worked to assess the collateral
consequences of criminal convictions in New York City, and provided pro bono legal services to
indigent tenants as part of the Tenants’ Rights Project.
F.

Trial Experience of Gutride Safier LLP Attorneys

This section summarizes the trial experience in class and complex litigation of the
attorneys in Gutride Safier LLP.
While Mr. Gutride was a student at Yale Law School, he was a member of the trial team
in a class action against the U.S. Government on behalf of Haitian refugees intercepted at sea and
detained at the U.S. Naval Base in Guantanamo Bay, Cuba. That case, Haitian Centers Council
et al. v. Sale, 823 F. Supp. 1028 (E.D.N.Y 1993), included an 11-day bench trial. Although Mr.
Gutride was a junior member of the trial team, he conducted the direct examination of a U.S.
Government contractor regarding the conditions at Guantanamo and objected to the crossexamination by the Assistant U.S. Attorney. Mr. Gutride also assisted in setting trial strategy and
in drafting motions in limine and proposed findings of fact. Mr. Gutride travelled to Guantanamo
to interview the clients and to negotiate with U.S. Government officials about conditions.
More recently, Mr. Gutride assisted in the jury trial in the case of Western MacArthur Co.
et al, v. USF&G, Inc., Alameda County Super. Ct. Case No. 721595, an insurance coverage case
that involved underlying claims by tens of thousands of injured persons. Mr. Gutride supervised
the drafting of and argued all or substantially all the motions in limine. Mr. Gutride also
supervised the culling and introduction into evidence of deposition testimony from dozens of
witnesses, both by way of video recordings and live readings, as well as the evidentiary
objections pertaining thereto. Mr. Gutride was present at trial each day and was involved in
strategy regarding jury selection, expert testimony, and other issues. The trial, before Judge
Bonnie Sabraw, lasted for six weeks before the case settled for more than $900 million.
In June 2016, Mr. Gutride and Mr. Safier tried to an arbitrator the case of McArdle v.
AT&T, Inc., a case alleging that AT&T violated California’s consumer protection statutes
concerning the international roaming fees imposed on mobile phone subscribers for incoming
calls that were not answered. The case was pled as a class action, and a motion for class
certification was briefed, but Judge Claudia Wilken denied the motion without prejudice, ordered
that the plaintiff arbitrate his individual claims and stayed the litigation pending arbitration.
Mr. Kennedy served on the trial teams on behalf of Google in Bright Response v. Google
Inc. et al., 2:07-cv-00279 (E.D. Tex.) and Function Media, L.L.C. v. Google, Inc. et al., 2:07-cv00371 (E.D. Tex.), which involved highly technical cases of patent infringement. In both cases,
he and his team achieved complete jury verdicts of invalidity and non-infringement for Google.
Mr. Kennedy prepared the expert and fact witnesses for direct and cross-examination, drafted the
cross-examination of the inventor, drafted motions in limine and responses and objections to
10
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exhibits, made deposition designations, and drafted and assisted in the preparation of the closing
statement.
Ms. McCrary was second-chair on the trial team in Freight Train Advertising, LLC v.
Chicago Rail Link, L.L.C., Case No. 11-cv-2803 (N.D. Ill.), a contract and false representations
case, in which both parties alleged breach of a multi-million dollar contract involving outdoor
advertising. The case proceeded to a bench trial at which Ms. McCrary conducted crossexamination and argued to the court.
Mr. McCrary served on the trial team in Adams v. Pilgrim’s Pride Corp., No. 2:09-CV397 (E.D. Tex.), a mass action involving thousands of poultry growers who brought federal
antitrust claims under the Packer’s and Stockyard’s Act against Pilgrim’s Pride Corporation, as
well as claims under various state deceptive trade practices acts. The case proceeded in three
separate trials, all to the bench. At the trials, Mr. McCrary cross-examined multiple adverse
witnesses, made objections to opposing counsel's direct examinations, prepared motions for
judgment as a matter of law, responded to a motion to strike the economics expert, and prepared
trial briefs on various legal issues.
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APPENDIX A
Gutride Safier LLP was appointed class counsel to represent consumers, small
businesses, employees and investors in each of the following cases:
Food and Beverage Labeling
•

Fitzhenry-Russell, et al. v. The Coca-Cola Company, 5:17-cv-00603-EJD (N.D.
Cal.) (plaintiffs alleged violation of California’s consumer protection laws for the
false advertising of Seagram’s ginger ale as “made from real ginger”)

•

Fitzhenry-Russell, et al. v. Dr. Pepper Snapple Group, Inc., et al., 4:17-cv-00564NC (N.D. Cal.) (plaintiffs alleged violation of California’s consumer protection laws
for the false advertising of Canada Dry ginger ale as “made from real ginger”)

•

Koller v. Med Foods Inc., et al., Case No. 3:14-cv-02400 (N.D. Cal.) (plaintiff
alleged violation of California’s consumer protection laws for the false advertising
of the Bertolli and Carapelli brand olive oils as “extra virgin” and “imported from
Italy” when the olive oils do not originate from Italy and do not meet the
requirements for “extra virgin” olive oil)

•

Kumar v. Salov North America Corp., Case No. 14-cv-2411-YGR (N.D. Cal.)
(plaintiff alleged violation of California’s consumer protection laws for the false
advertising of the Filippo Berio brand olive oils as “imported from Italy” when the
olive oils do not originate from Italy)

•

Kumar v. Safeway Inc., Case No. RG 14726707 (Alameda County Superior Court)
(plaintiff alleged violation of California’s consumer protection laws for the false
advertising of Safeway Select brand olive oils as “extra virgin” and “imported from
Italy” when the olive oils do not originate from Italy and do not meet the
requirements for “extra virgin” olive oil)

•

Miller, et al. v. Ghirardelli Chocolate Company, Case No. 12-cv-04936-LB (N.D.
Cal.) (plaintiffs alleged violation of California’s consumer protection laws for the
false advertising of baking chips as containing white chocolate even though they did
not, and falsely labeling some products as “all natural” though they were made with
non-natural ingredients)

•

Witthoff v. Honest Tea, Inc., Case No. CGC-10-504987 (San Francisco County
Superior Court) (plaintiff alleged violation of California’s consumer protection laws
for the false advertising of the kombucha beverages, a fermented tea drink, as a nonalcoholic beverage despite the fact that the beverage continued to ferment after
leaving the factory, allowing the alcohol content of the beverage to be as high as 3%)

•

Gauss v. Millennium Products, Inc., Case No. CGC-10-503347 (San Francisco
County Superior Court) (plaintiff alleged violation of California’s consumer
protection laws for the false advertising of the “GT’s Kombucha” and “Synergy”
brands of kombucha beverages, fermented tea drinks, as a non-alcoholic beverage
12
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despite the fact that the beverages continued to ferment after leaving the factory,
allowing the alcohol content of the beverage to be as high as 3%)
•

Chavez v. Blue Sky Natural Beverage Co., et al., 3:06-cv-06609-JSW (N.D. Cal.)
(plaintiff alleged violation of California’s consumer protection laws for the false
advertising of the Blue Sky beverages as made in and/or originated from Santa Fe,
New Mexico when the beverages were not manufactured in Santa Fe or New
Mexico)

Consumer Product Labeling
•

Pettit v. Procter & Gamble Company, Case No. 15-cv-02150-RS (N.D. Cal.)
(plaintiff alleged violation of California’s consumer protection laws for false
advertising of the Charmin Freshmates flushable wipes as being “flushable” when
the wipes are not suitable for flushing and clog household plumbing and city sewers)

•

Machlan v. Nehemiah Manufacturing Co., et al., Case No. CGC-14-538168 (San
Francisco County Superior Court) (plaintiff alleged violation of California’s
consumer protection laws for false advertising of Kandoo flushable wipes
advertising as being “flushable” when the wipes are not suitable for flushing and
clog household plumbing and city sewers)

•

In re Arctic Sentinel, Inc. (Miller v. Fuhu, Inc.), Case No. 15-bk-12465 (Bankr. D.
Del.) (plaintiff alleged violation of California’s consumer protection laws related to
the Nabi tablets, which were sold with defective power adapters that did not recharge
the tablets)

•

Embry v. Acer America Corporation, 09-cv-01808-JW (N.D. Cal.) (plaintiff alleged
violation of California’s consumer protection laws for false advertising of its
computers as including a specified version of Microsoft Windows despite the
computers not including the software, which resulted in users typically losing their
user-installed applications and user files if the computer’s hard drive failed)

•

Cho v. Seagate Technology (US) Holdings, Inc., Case No. CGC-06-453195 (San
Francisco County Superior Court) (plaintiff alleged violation of California’s
consumer protection laws related to Seagate overstating the storage capacity of its
computer hard drives by approximately 7 percent)

•

Vroegh v. Eastman Kodak Co. et al., Case No. CGC-04-428953 (San Francisco
County Superior Court) (plaintiff alleged violation of California’s consumer
protection laws related to Eastman Kodak Co. overstating the storage capacity of
flash memory drives by approximately 4 percent)

•

Safier v Western Digital, Case No. 3:05-cv-03353-BZ (N.D. Cal) (plaintiff alleged
violation of California’s consumer protection laws related to Western Digital
overstating the storage capacity of hard disk drives by approximately 4 percent)
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Subscriptions and Online Purchasing Fraud
•

Mackinnon v. IMVU, Inc., Case No. 1-11-cv-193767 (Santa Clara County Superior
Court) (plaintiff alleged violation of California’s consumer protection laws related to
the limited playback of audio products that consumers purchased for real money to
play in the IMVU virtual universe).

•

Deaton v. Hotwire, Inc., Case No. CGC-05-437631 (San Francisco County Superior
Court) (plaintiff alleged violation of California’s consumer protection laws related to
Hotwire’s added “service fees” to each hotel reservation made on its website for
“taxes and fees” that were actually variable amounts designed to disguise the true
cost of the room)

•

Nelsen v. PeoplePC, Inc., Case No. CGC-07-460240 (San Francisco County
Superior Court) (plaintiff alleged violation of California’s consumer protection laws
related to PeoplePC’s practice of continuing to charge customers for its dialup
Internet service even when they requested cancellation)

•

Mancini, et al. v. Ticketmaster et al., 2:07-cv-01459-DSF-JTL (C.D. Cal.), (plaintiff
alleged violation of the federal Electronic Funds Transfer Act and consumer
protection laws related to Defendants failure to disclose to customers on
Ticketmaster’s website that they would be enrolled in an online coupon service with
reoccurring charges)

•

Chavez v. Netflix, Inc., Case No. CGC-04-434884 (San Francisco County Superior
Court) (plaintiff alleged violation of California’s consumer protection laws related to
Netflix advertising its online video rental service)

Securities
•

Siemers v. Wells Fargo & Co. et al., Case No. 05-4518 WHA (N.D. Cal.) (plaintiff
alleged violation of §12(a)(2) of the Securities Act of 1933 and §10(b) of the
Securities Exchange Act of 1934 related to an undisclosed kickback scheme)

Employment
•

Haven v Betz & Sons, Case No. CGC-05-438719 (San Francisco County Superior
Court) (plaintiff alleged violation of California’s wage and hour laws)

Toll Processing/Government
•

Saliani et al. v. Bay Area Toll Authority, et al., Case Nos. CGC-14-540384; CGC15-549048; CGC-16-550947 (San Francisco County Superior Court) (plaintiffs
allege violation of the California Due Process Clause and California’s consumer
protection law related to unlawful penalties charged for toll invoices that were not
receive and the denial of administrative review)

Small Business Leasing and Credit Card Processing
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•

Rainbow Business Solutions, Inc., et al. v. MBF Leasing LLC, et al., Case No. 10-cv01993-CW (N.D. Cal.) (plaintiffs alleged violation of state and federal laws
including violations of the Racketeer Influenced and Corrupt Organizations Act and
Fair Credit Reporting Act relating to the illegal collection of taxes on leased
equipment, resulting in small businesses being overcharged)

Undisclosed Charges
•

McArdle v. AT&T Mobility LLC, et al., Case No. CV-09-01117 (N.D. Cal) (plaintiff
alleges violation of California’s consumer protection laws related to AT&T
Mobility’s practice of unlawfully charging customers exorbitant international
roaming rates for calls they did not answer and voicemails they did not check while
traveling abroad)
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APPENDIX B
In addition, Gutride Safier LLP is currently serving as plaintiffs’ counsel of record in
each of the following cases with class allegations in which a class has not yet been certified:
Food and Beverage Labeling
•

Niles v. Beverage Marketing USA, Inc., Case No. 2:19-cv-01902-EJD (E.D.N.Y.)
(plaintiffs allege violations of consumer protection laws for the false advertising of
Arizona Green Tea with Ginseng and Honey as containing “ginseng for energy”)

•

Lockhart v. Beverage Marketing USA, Inc., Case No. 3:19-cv-01711-JSC (N.D. Cal.)
(plaintiffs allege violations of California’s consumer protection laws for the false
advertising of Arizona Green Tea with Ginseng and Honey as containing “ginseng
for energy”)

•

Reed v. General Mills, Inc., Case No. 2:19-cv-00005-JCC (W.D. Wash.) (plaintiffs
allege violations of consumer protection laws for the false advertising of Cascadian
Farm products as purportedly grown on a farm in Skagit Valley)

•

Zizumbo v. Unilever United States, Inc., Case No. 4:18-cv-7213-JSW (N.D. Cal.)
(plaintiff alleges violations of California’s consumer protection laws for the false
advertising of “I Can’t Believe It’s Not Butter” spray)

•

Allen v. Conagra Foods Inc., Case No. 3:13-cv-01279-WHO (N.D. Cal.) (plaintiff
alleges violations of California’s consumer protection laws for the false advertising
of Parkay spray butter)

Product Labeling
•

Scanlon v. Curtis International Ltd. et al., Case No. 19-CV-01882 (Merced County
Super. Ct.) (plaintiff alleges violations of California’s consumer protection laws for
false advertising concerning the brightness of home theater projectors)

•

Colgate et al. v. Juul Labs, Inc. et al., Case No. 4:18-cv-02499-WHO (N.D. Cal.)
(plaintiff alleges violation of California’s consumer protection laws related to the ecigarettes)

•

Miller v. Peter Thomas Roth, LLC, Case No. 5:19-cv-00698-WHA (N.D. Cal.)
(plaintiffs allege violations of California’s consumer protection laws for the false
advertising of “Water Drench” and “Rose Stem Cell” skin care products)

•

Hicks v. HP Inc., Case No. 5:19-cv-02050-SVK (N.D. Cal.) (plaintiff alleges
violations of California’s consumer protection laws for the false advertising of HP
USB 3.0 laptops)
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•

Carlotti v. ASUS Computer International et al., 4:18-cv-03369-DMR (N.D. Cal.)
(plaintiff alleges violations of California’s consumer protection laws related to
manufacturing and designs defects in ASUS gaming laptops)

•

Gonzales et al. v. TP- Link USA Corp., 3:18-cv-05824-RS (N.D. Cal.) (plaintiffs
allege violations of California’s consumer protection laws for the false advertising of
wireless routers as capable of providing bandwidth at a particular speeds when the
routers are incapable of achieving the advertised speed)

Subscriptions and Other Online Fraud
•

Moretti v. The Hertz Corporation, et al., Case No. 1:14-cv-00469-LPS (Del.)
(plaintiff alleges violations of consumer protection laws related to Hertz, Dollar,
Thrifty and Firefly brand rental cars advertising in rates in U.S. dollars during the
online reservation process and advertising insurance as “optional,” but converting
the cost to pesos at an inflated exchange rate and charging a mandatory insurance fee
when consumers pick up the cars in Mexico)

•

Olosoni et al. v. H&R Block, Inc., et al., Case No. CGC-19-576093 (San Francisco
Super. Ct.) (plaintiffs allege violations of consumer protection laws related to
defendants (a) steering taxpayers into paid services, rather than the free filing
services they are seeking and to which the taxpayers are entitled, (b) undermining
the IRS Free File program, and (c) violating the terms of defendants’ participation in
the IRS Free File program)

17

Case 4:18-cv-03369-DMR Document 61-3 Filed 07/08/19 Page 1 of 5

Exhibit 3

Case 4:18-cv-03369-DMR Document 61-3 Filed 07/08/19 Page 2 of 5

Case 4:18-cv-03369-DMR Document 61-3 Filed 07/08/19 Page 3 of 5

Case 4:18-cv-03369-DMR Document 61-3 Filed 07/08/19 Page 4 of 5

Case 4:18-cv-03369-DMR Document 61-3 Filed 07/08/19 Page 5 of 5

Case 4:18-cv-03369-DMR Document 61-4 Filed 07/08/19 Page 1 of 5

Exhibit 4

Case 4:18-cv-03369-DMR Document 61-4 Filed 07/08/19 Page 2 of 5

Case 4:18-cv-03369-DMR Document 61-4 Filed 07/08/19 Page 3 of 5

Case 4:18-cv-03369-DMR Document 61-4 Filed 07/08/19 Page 4 of 5

Case 4:18-cv-03369-DMR Document 61-4 Filed 07/08/19 Page 5 of 5

Case 4:18-cv-03369-DMR Document 61-5 Filed 07/08/19 Page 1 of 8

Exhibit 5

Case 4:18-cv-03369-DMR Document 61-5 Filed 07/08/19 Page 2 of 8

Case 4:18-cv-03369-DMR Document 61-5 Filed 07/08/19 Page 3 of 8

Case 4:18-cv-03369-DMR Document 61-5 Filed 07/08/19 Page 4 of 8

Case 4:18-cv-03369-DMR Document 61-5 Filed 07/08/19 Page 5 of 8

Case 4:18-cv-03369-DMR Document 61-5 Filed 07/08/19 Page 6 of 8

Case 4:18-cv-03369-DMR Document 61-5 Filed 07/08/19 Page 7 of 8

Case 4:18-cv-03369-DMR Document 61-5 Filed 07/08/19 Page 8 of 8

Case 4:18-cv-03369-DMR Document 61-6 Filed 07/08/19 Page 1 of 5

Exhibit 6

Case 4:18-cv-03369-DMR Document 61-6 Filed 07/08/19 Page 2 of 5

Case 4:18-cv-03369-DMR Document 61-6 Filed 07/08/19 Page 3 of 5

Case 4:18-cv-03369-DMR Document 61-6 Filed 07/08/19 Page 4 of 5

Case 4:18-cv-03369-DMR Document 61-6 Filed 07/08/19 Page 5 of 5

Case 4:18-cv-03369-DMR Document 61-7 Filed 07/08/19 Page 1 of 10

Exhibit 7

Case 4:18-cv-03369-DMR Document 61-7 Filed 07/08/19 Page 2 of 10

Case 4:18-cv-03369-DMR Document 61-7 Filed 07/08/19 Page 3 of 10

Case 4:18-cv-03369-DMR Document 61-7 Filed 07/08/19 Page 4 of 10

Case 4:18-cv-03369-DMR Document 61-7 Filed 07/08/19 Page 5 of 10

Case 4:18-cv-03369-DMR Document 61-7 Filed 07/08/19 Page 6 of 10

Case 4:18-cv-03369-DMR Document 61-7 Filed 07/08/19 Page 7 of 10

Case 4:18-cv-03369-DMR Document 61-7 Filed 07/08/19 Page 8 of 10

Case 4:18-cv-03369-DMR Document 61-7 Filed 07/08/19 Page 9 of 10

Case 4:18-cv-03369-DMR Document 61-7 Filed 07/08/19 Page 10 of 10

Case 4:18-cv-03369-DMR Document 61-8 Filed 07/08/19 Page 1 of 15

Exhibit 8

Case 4:18-cv-03369-DMR Document 61-8 Filed 07/08/19 Page 2 of 15

Case 4:18-cv-03369-DMR Document 61-8 Filed 07/08/19 Page 3 of 15

Case 4:18-cv-03369-DMR Document 61-8 Filed 07/08/19 Page 4 of 15

Case 4:18-cv-03369-DMR Document 61-8 Filed 07/08/19 Page 5 of 15

Case 4:18-cv-03369-DMR Document 61-8 Filed 07/08/19 Page 6 of 15

Case 4:18-cv-03369-DMR Document 61-8 Filed 07/08/19 Page 7 of 15

Case 4:18-cv-03369-DMR Document 61-8 Filed 07/08/19 Page 8 of 15

Case 4:18-cv-03369-DMR Document 61-8 Filed 07/08/19 Page 9 of 15

Case 4:18-cv-03369-DMR Document 61-8 Filed 07/08/19 Page 10 of 15

Case 4:18-cv-03369-DMR Document 61-8 Filed 07/08/19 Page 11 of 15

Case 4:18-cv-03369-DMR Document 61-8 Filed 07/08/19 Page 12 of 15

Case 4:18-cv-03369-DMR Document 61-8 Filed 07/08/19 Page 13 of 15

Case 4:18-cv-03369-DMR Document 61-8 Filed 07/08/19 Page 14 of 15

Case 4:18-cv-03369-DMR Document 61-8 Filed 07/08/19 Page 15 of 15

Case 4:18-cv-03369-DMR Document 61-9 Filed 07/08/19 Page 1 of 3

Exhibit 9

Case 4:18-cv-03369-DMR Document 61-9 Filed 07/08/19 Page 2 of 3

Case 4:18-cv-03369-DMR Document 61-9 Filed 07/08/19 Page 3 of 3

Case 4:18-cv-03369-DMR Document 61-10 Filed 07/08/19 Page 1 of 7

Exhibit 10

Case 4:18-cv-03369-DMR Document 61-10 Filed 07/08/19 Page 2 of 7
$1,000 Per Hour Isn't Rare Anymore; Nominal billing levels rise, but discounts ease blow. The
National Law Journal January 13, 2014 Monday
Copyright 2014 ALM Media Properties, LLC
All Rights Reserved
Further duplication without permission is prohibited

The National Law Journal
January 13, 2014 Monday
SECTION: NLJ'S BILLING SURVEY; Pg. 1 Vol. 36 No. 20
LENGTH: 1860 words
HEADLINE: $1,000 Per Hour Isn't Rare Anymore;
Nominal billing levels rise, but discounts ease blow.
BYLINE: KAREN SLOAN
BODY:

As recently as five years ago, law partners charging $1,000 an hour were outliers. Today, fourfigure hourly rates for indemand partners at the most prestigious firms don't raise eyebrows-and a
few top earners are closing in on $2,000 an hour.
These rate increases come despite hand-wringing over price pressures from clients amid a tough
economy. But everrising standard billing rates also obscure the growing practice of discounts,
falling collection rates, and slow march toward alternative fee arrangements.

Nearly 20 percent of the firms included in The National Law Journal's annual survey of large law
firm billing rates this year had at least one partner charging more than $1,000 an hour. Gibson,
Dunn & Crutcher partner Theodore Olson had the highest rate recorded in our survey, billing
$1,800 per hour while representing mobile satellite service provider LightSquared Inc. in Chapter
11 proceedings.
Of course, few law firm partners claim Olson's star power. His rate in that case is nearly the twice
the $980 per hour average charged by Gibson Dunn partners and three times the average $604
hourly rate among partners at NLJ 350 firms. Gibson Dunn chairman and managing partner Ken
Doran said Olson's rate is "substantially" above that of other partners at the firm, and that the
firm's standard rates are in line with its peers.
"While the majority of Ted Olson's work is done under alternative billing arrangements, his hourly
rate reflects his stature in the legal community, the high demand for his services and the unique
value that he offers to clients given his extraordinary experience as a former solicitor general of
the United States who has argued more than 60 cases before the U.S. Supreme Court and has
counseled several presidents," Doran said.
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In reviewing billing data this year, we took a new approach, asking each firm on the NLJ 350-our
survey of the nation's 350 largest firms by attorney headcount-to provide their highest, lowest
and average billing rates for associates and partners. We supplemented those data through public
records. All together, this year's survey includes information for 159 of the country's largest law
firms and reflects billing rates as of October.
The figures show that, even in a down economy, hiring a large law firm remains a pricey prospect.
The median among the highest partner billing rates reported at each firm is $775 an hour, while
the median low partner rate is $405. For associates, the median high stands at $510 and the low
at $235. The average associate rate is $370.
Multiple industry studies show that law firm billing rates continued to climb during 2013 despite
efforts by corporate counsel to rein them in. TyMetrix's 2013 Real Rate Report Snapshot found
that the average law firm billing rate increased by 4.8 percent compared with 2012. Similarly, the
Center for the Study of the Legal Profession at the Georgetown University Law Center and
Thomson Reuters Peer Monitor found that law firms increased their rates by an average 3.5
percent during 2013.
Of course, rates charged by firms on paper don't necessarily reflect what clients actually pay.
Billing realization rates-which reflect the percentage of work billed at firms' standard rates- have
fallen from 89 percent in 2010 to nearly 87 percent in 2013 on average, according to the
Georgetown study. When accounting for billed hours actually collected by firms, the realization
rate falls to 83.5 percent.
"What this means, of course, is that- on average-law firms are collecting only 83.5 cents for
every $1.00 of standard time they record," the Georgetown report reads. "To understand the full
impact, one need only consider that at the end of 2007, the collected realization rate was at the
92 percent level."
In other words, law firms set rates with the understanding that they aren't likely to collect the
full amount, said Mark Medice, who oversees the Peer Monitor Index. That index gauges the
strength of the legal market according to economic indicators including demand for legal services,
productivity, rates and expenses. "Firms start out with the idea of, 'I want to achieve a certain
rate, but it's likely that my client will ask for discounts whether or not I increase my rate,'"
Medice said.
Indeed, firms bill nearly all hourly work at discounts ranging from 5 percent to 20 percent off
standard rates, said Peter Zeughauser, a consultant with the Zeughauser Group. Discounts can
run as high as 50 percent for matters billed under a hybrid system, wherein a law firm can earn a
premium for keeping costs under a set level or for obtaining a certain outcome, he added. "Most
firms have gone to a two-tier system, with what is essentially an aspirational rate that they
occasionally get and a lower rate that they actually budget for," he said.
Most of the discounting happens at the front end, when firms and clients negotiate rates, Medice
said. But additional discounting happens at the billing and collections stages. Handling alternative
fee arrangements and discounts has become so complex that more than half of the law firms on
the Am Law 100-NLJ affiliate The American Lawyer's ranking of firms by gross revenue-have
created new positions for pricing directors, Zeughauser said.
THE ROLE OF GEOGRAPHY

Unsurprisingly, rates vary by location. Firms with their largest office in New York had the highest
average partner and associate billing rates, at $882 and $520, respectively. Similarly, TyMetrix
has reported that more than 25 percent of partners at large New York firms charge $1,000 per
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hour or
Washington was the next priciest city on our survey, with partners charging an average $748 and
associates $429. Partners charge an average $691 in Chicago and associates $427. In Los
Angeles, partners charge an average $665 while the average associate rate is $401.
Pricing also depends heavily on practice area, Zeughauser and Medice said. Bet-the-company
patent litigation and white-collar litigation largely remain at premium prices, while practices
including labor and employment have come under huge pressure to reduce prices.
"If there was a way for law firms to hold rates, they would do it. They recognize how sensitive
clients are to price increases," Zeughauser said. But declining profit margins-due in part to higher
technology costs and the expensive lateral hiring market-mean that firms simply lack the option
to keep rates flat, he said.
BILLING SURVEY METHODOLOGY

The National Law Journal's survey of billing rates of the largest U.S. law firms provides the high,
low and average rates for partners and associates.
The NLJ asked respondents to its annual survey of the nation's largest law firms (the NLJ 350) to
provide a range of hourly billing rates for partners and associates as of October 2013.
For firms that did not supply data to us, in many cases we were able to supplement billing-rate
data derived from public records.
In total, we have rates for 159 of the nation's 350 largest firms.
Rates data include averages, highs and low rates for partners and associates. Information also
includes the average full-time equivalent (FTE) attorneys at the firm and the city of the firm's
principal or largest office.
We used these data to calculate averages for the nation as a whole and for selected cities.
Billing Rates at the Country's Priciest Law Firms

Here are the 50 firms that charge the highest average hourly rates for partners.

Billing Rates at the Country's Priciest Law Firms
FIRM NAME

LARGEST
U.S.
OFFICE*

AVERAGE
PARTNER ASSOCIATE
FULL-TIME
HOURLY HOURLY
EQUIVALENT RATES
RATES
ATTORNEYS*
AVERAGE HIGH

LOW AVERAGE HIGH LOW

* Full-time equivalent attorney numbers and the largest U.S. office are from the NLJ 350
published in April 2013. For complete numbers, please see NLJ.com.
** Firm did not exist in this form for the entire year.
Debevoise &
Plimpton

New York

615

$1,055

$1,075

$955 $490

$760

$120

Paul, Weiss,

New York

803

$1,040

$1,120

$760 $600

$760

$250

Case 4:18-cv-03369-DMR Document 61-10 Filed 07/08/19 Page 5 of 7
Rifkind,
Wharton &
Garrison
Skadden,
Arps, Slate,
Meagher &
Flom

New York

1,735

$1,035

$1,150

$845 $620

$845

$340

Fried, Frank, New York
Harris, Shriver
& Jacobson

476

$1,000

$1,100

$930 $595

$760

$375

Latham &
Watkins

New York

2,033

$990

$1,110

$895 $605

$725

$465

Gibson, Dunn New York
& Crutcher

1,086

$980

$1,800

$765 $590

$930

$175

Davis Polk &
Wardwell

New York

787

$975

$985

$850 $615

$975

$130

Willkie Farr &
Gallagher

New York

540

$950

$1,090

$790 $580

$790

$350

Cadwalader, New York
Wickersham &
Taft

435

$930

$1,050

$800 $605

$750

$395

Weil, Gotshal New York
& Manges

1,201

$930

$1,075

$625 $600

$790

$300

Quinn
Emanuel
Urquhart &
Sullivan

697

$915

$1,075

$810 $410

$675

$320

Wilmer Cutler Washington 961
Pickering Hale
and Dorr

$905

$1,250

$735 $290

$695

$75

Dechert

New York

803

$900

$1,095

$670 $530

$735

$395

Andrews
Kurth

Houston

348

$890

$1,090

$745 $528

$785

$265

Hughes
Hubbard &
Reed

New York

344

$890

$995

$725 $555

$675

$365

Irell & Manella Los
Angeles

164

$890

$975

$800 $535

$750

$395

Proskauer
Rose

746

$880

$950

$725 $465

$675

$295

White & Case New York

1,900

$875

$1,050

$700 $525

$1,050 $220

Morrison &
Foerster

1,010

$865

$1,195

$595 $525

$725

$230

Pillsbury
Washington 609
Winthrop
Shaw Pittman

$865

$1,070

$615 $520

$860

$375

Kaye Scholer New York

414

$860

$1,080

$715 $510

$680

$320

Kramer Levin
Naftalis &
Frankel

320

$845

$1,025

$740 $590

$750

$400

$835

$1,000

$705 -

-

-

New York

New York

San
Francisco

New York

Hogan Lovells Washington 2,280
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Kasowi
Benson,
Torres &
Friedman

$200

Kirkland & Ellis Chicago

1,517

$825

$995

$590 $540

$715

$235

Cooley

Palo Alto

632

$820

$990

$660 $525

$630

$160

Arnold &
Porter

Washington 748

$815

$950

$670 $500

$610

$345

Paul Hastings New York

899

$815

$900

$750 $540

$755

$335

Curtis, Mallet- New York
Prevost, Colt
& Mosle

322

$800

$860

$730 $480

$785

$345

Winston &
Strawn

Chicago

842

$800

$995

$650 $520

$590

$425

Bingham
McCutchen

Boston

900

$795

$1,080

$220 $450

$605

$185

Akin Gump
Washington 806
Strauss Hauer
& Feld

$785

$1,220

$615 $525

$660

$365

Covington &
Burling

Washington 738

$780

$890

$605 $415

$565

$320

King &
Spalding

Atlanta

838

$775

$995

$545 $460

$735

$125

Norton Rose
Fulbright

N/A**

N/A**

$775

$900

$525 $400

$515

$300

DLA Piper

New York

4,036

$765

$1,025

$450 $510

$750

$250

Bracewell &
Giuliani

Houston

432

$760

$1,125

$575 $440

$700

$275

Baker &
McKenzie

Chicago

4,004

$755

$1,130

$260 $395

$925

$100

Dickstein
Shapiro

Washington 308

$750

$1,250

$590 $475

$585

$310

Jenner &
Block

Chicago

432

$745

$925

$565 $465

$550

$380

Jones Day

New York

2,363

$745

$975

$445 $435

$775

$205

Manatt,
Phelps &
Phillips

Los
Angeles

325

$740

$795

$640 -

-

-

Seward &
Kissel

New York

152

$735

$850

$625 $400

$600

$290

O'Melveny &
Myers

Los
Angeles

738

$715

$950

$615 -

-

-

McDermott
Will & Emery

Chicago

1,024

$710

$835

$525 -

-

-

Reed Smith

Pittsburgh

1,468

$710

$945

$545 $420

$530

$295

Dentons

N/A**

N/A**

$700

$1,050

$345 $425

$685

$210

Jeffer Mangels Los
Butler &
Angeles
Mitchell

126

$690

$875

$560 -

-

-

Sheppard,

521

$685

$875

$490 $415

$535

$275

Los
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Mullin,
& Hampton
Alston & Bird

Atlanta

805

$675

$875

$495 $425

$575

$280

THE FOUR-FIGURE CLUB

These 10 firms posted the highest partner billing rates.

THE FOUR-FIGURE CLUB
Gibson, Dunn & Crutcher

$1,800

Dickstein Shapiro

$1,250

Wilmer Cutler Pickering Hale and Dorr

$1,250

Akin Gump Strauss Hauer & Feld

$1,220

Kasowitz, Benson, Torres & Friedman

$1,195

Morrison & Foerster

$1,195

Skadden, Arps, Slate, Meagher & Flom

$1,150

Baker & McKenzie

$1,130

Bracewell & Giuliani

$1,125

Paul, Weiss, Rifkind, Wharton & Garrison

$1,120

Contact Karen Sloan at ksloan@alm.com
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LAW

Legal Fees Cross New Mark: $1,500 an Hour
Billing rates for partners at elite corporate law irms keep rising, despite low in lation, weak demand

Documents iled in chapter 11 bankruptcy cases o er a rare public glimpse at the mounting hourly fees of law partners at elite
corporate law irms. Above, the U.S. Bankruptcy Court in New York. PHOTO: BRENDAN MCDERMID REUTERS

By Sara Randazzo and Jacqueline Palank
Updated Feb. 9, 2016 10 11 a.m. ET
The day of the $1,500-an-hour lawyer has arrived.
Partners at some of the nation’s top law ﬁrms are approaching—and, in a few cases, surpassing
—that watershed billing rate, making the $1,000-an-hour legal fees that once seemed so steep
look quaint by comparison.
Despite low inﬂation and weak demand for legal services, rates at large corporate law ﬁrms
have risen by 3% to 4% a year since the economic downturn, according to Citi Private Bank’s
Law Firm Group.
“We just raise them every year,” said John Altorelli, a ﬁnance lawyer at DLA Piper LLP in New
York, who says the ﬁrm has set his rate at more than $1,500 an hour. Mr. Altorelli, who ﬁled for
personal bankruptcy in 2014 to halt a legal battle with the estate of his former law ﬁrm, Dewey
& LeBoeuf LLP, cracked the $1,000-an-hour mark a decade ago. His fees have risen steadily ever
since.
To soften the blow to clients, Mr. Altorelli does more than half his work on some kind of ﬁxedfee basis. “Using hourly rates is really anachronistic, but we still do it,” he said.
Raising rates ensures that law ﬁrms keep up with the competition and helps them wrest more
money from clients, who routinely demand discounts for all but the most sensitive work.
“If you think of the rules of supply and demand, how in the world can they keep raising their
rates?” said Jeﬀ Carr, a former general counsel of oil-and-gas services and equipment company
FMC Technologies who for years has been an outspoken opponent of hourly legal rates.
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The rate creep
from lower-cost legal-service providers and corporate clients that are keeping more legal work
in-house. Revenue at law ﬁrms rose 4% last year, according to Wells Fargo Private Bank’s Legal
Specialty Group, though demand rose just 0.5%.
“Lots of law ﬁrms will charge whatever the market can bear,” said the head of one of the
nation’s 200 largest law ﬁrms.
Documents ﬁled in chapter 11 bankruptcy cases oﬀer a rare public glimpse at mounting fees.
These court ﬁlings show the rates of partners specializing in corporate restructuring, as well as
those with specialties like tax, litigation and corporate law.
A review of ﬁlings over the past three months in about two dozen bankruptcy cases shows that
senior partners routinely charge between $1,200 and $1,300 an hour, with top rates at several
large law ﬁrms exceeding $1,400.
Proskauer Rose LLP’s hourly partner billing rate has climbed as high as $1,475, while Ropes &
Gray LLP’s tops out at $1,450, court papers show.
Kirkland & Ellis LLP’s top hourly billing rate is now $1,445. And rates at two ﬁrms—Akin Gump
Strauss Hauer & Feld LLP and Skadden, Arps, Slate, Meagher & Flom LLP—peak at $1,425 an
hour.
Representatives of the law ﬁrms declined to comment.
Martin Bienenstock, who leads
Proskauer’s restructuring
practice, called the $1,225 an
hour he billed clients last year “a
market rate similar to my peers
at other ﬁrms,” and said he
charges the same rate for
nonbankruptcy work.
“The clients have kept coming
back and growing during my 38year career,” he said in an email,
adding that clients generally
prefer dealing directly with
senior lawyers versus younger
associates with lower rates.
In disclosing their ﬁrmwide rate increases, many ﬁrms tell the courts it is a standard way of
keeping pace with “economic and other conditions.” These include rising ﬁxed costs, such as
real estate and salaries.

In theory, a law-ﬁrm partner’s pay rises and falls with the success of the ﬁrm. But, as
competition for top talent increases, many ﬁrms feel the need to guarantee salaries or ensure a
partner’s pay doesn’t fall, even in down years.
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Still, only elite
t
exclusively in New York and other major markets, and only in the least price-sensitive ﬁelds like
mergers and acquisitions, restructuring, tax, antitrust and high-stakes litigation and appeals.
For lawyers at the very top of those ﬁelds, hourly rates can hit $1,800 or even $1,950.
“You have a very few people at the very top where price is almost no object,” said legal
consultant Bruce MacEwen, who likens it to the way celebrities, sports stars and best-selling
authors are paid. “It is a talent market.”
Most lawyers in the U.S. fall well below those high marks. In a survey of in-house legal
departments by BTI Consulting Group, the average highest rate paid for law-ﬁrm partners was
$875 an hour in 2015, up more than 27% from three years earlier. Of the respondents, 38% had
paid more than $1,000 an hour for a lawyer, and the highest rate those in the survey paid was
$1,600 an hour.
For many ﬁrms, the stated rate is simply a starting point in discussions with corporate law
departments. As a result, said legal consultant Ward Bower of Altman Weil, “sophisticated” law
ﬁrms tend to implement annual rate increases to oﬀset clients’ requests for discounts.
Such discounts are becoming more commonplace. A decade ago, law ﬁrms could typically get
clients to pay around 92% of their stated rates, according to Thomson Reuters Peer Monitor.
Last year, that fell to less than 83%.
Smaller companies can get squeezed the most on fees, because they don’t send enough work to
any one law ﬁrm to get the best deals.

–– ADVERTISEMENT ––

Companies with $4 billion or more in annual revenue were twice as likely as those with less
than $100 million in revenue to use some form of alternative fee, according to a survey from
industry trade group the Association of Corporate Counsel.
Some industry watchers view the raise-and-discount approach with skepticism.
“If clients are pushing back on rates, the answer isn't to raise them” and then ask for a discount,
Mr. MacEwen said. “The answer is to provide better total value.”
Write to Sara Randazzo at sara.randazzo@wsj.com and Jacqueline Palank at
jacqueline.palank@wsj.com
Appeared in the February 9, 2016, print edition as 'Legal Fees Cross New Mark: $1,500 an Hour.'
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Lawyers' Rising Hourly Fees
The hourly rates for many top attorneys in
the U.S. rise annually, though client
pressure often results in discounting.
Below is a snapshot of hourly legal rates
over $1,200 at elite corporate law irms.
The igures are gleaned from legal bills
iled in recent bankruptcy cases. Listed
lawyers didn't comment on their fees,
except where noted.
 SEARCH

NAME

FIRM

PRACTICE

Weise,
Steven

Proskauer
Rose LLP

Corporate

Rocap,
Donald

Kirkland
& Ellis
LLP

Tax

Maynes,
Todd

Kirkland
& Ellis
LLP

Tax

Wolko ,
Harvey

Ropes &
Gray LLP

Litigation

Go man,
Jay

Skadden,
Arps,
Slate,
Meagher
& Flom
LLP

Bankruptcy/restructuri

Goldring,
Stuart

Weil,
Gotshal &
Manges
LLP

Tax
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At Toys ʻRʼ Us, a $200 Million Debt
Problem Could Lead to $348 Million
in Fees
By Michael Corkery
May 11, 2018

Last spring, Toys “R” Us, struggling in the face of competition, wanted to reﬁnance about $200
million in debt.
A year and a messy bankruptcy later, Toys “R” Us is expected to pay as much as $348 million for
the dozens of bankers, lawyers and consultants that tried to ﬁx its problems.
The giant payout, detailed in company documents released on Friday, shows how lucrative
corporate bankruptcies can be for professionals, while leaving many workers and creditors with
scraps.
Toys “R” Us’ swift downfall has been particularly painful for the company’s more than 30,000
employees, who are losing their jobs as the company shuts its doors across the United States in
the next few weeks.
The store workers say they will not receive severance, even though many say they were
originally promised modest payouts. In the ﬁnal days, Toys “R” Us is paying many employees for
full-time work, but not requiring them to come into the ofﬁce if they aren’t needed.
“This aggravates me so much,” said Tracy Forbes, a manager at a Babies “R” Us store in Phoenix.
“These people are getting rich, and we are getting nothing after keeping this company going for
60 years.”
For creditors, it is all about the pecking order.
Vendors are ﬁghting to get paid for their toys and landlords are scrambling to ﬁnd new tenants
for the hulking stores that Toys “R” Us is leaving behind. Bankruptcy professionals typically sit
near the top and are largely assured of getting paid.
The high cost of bankruptcy has been an issue for years. The fees in the Lehman Brothers case
topped $1 billion two years after the investment bank ﬁled the largest corporate bankruptcy case
in history and help set off the global ﬁnancial crisis in 2008.

https://www.nytimes.com/2018/05/11/business/toys-r-us-bankruptcy.html
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“The fees
e
e
LoPucki, a bankruptcy professor at the University of California, Los Angeles.

nn

Companies can choose where they want to ﬁle for bankruptcy. And Mr. LoPucki said bankruptcy
judges were reluctant to push back on fees, fearing lawyers would choose to ﬁle big cases
elsewhere.
Toys “R” Us, based in Wayne, N.J., ﬁled its Chapter 11 case in federal court in Richmond, Va.,
which has a reputation for approving large professional fees.
Toys “R” Us bankruptcy lawyers from Kirkland & Ellis said in a court ﬁling last year that they
were charging as much as $1,745 an hour in the case. That was 25 percent more than the average
highest rate in 10 of the largest bankruptcies in 2017, according to an analysis by The New York
Times.
Bankruptcy professionals say that working to reorganize or liquidate a company is timeconsuming, complicated and intense. Toys “R” Us is made up of multiple corporate entities — in
the United States and internationally — that have hired lawyers and advisers.
All of that has added up to a big bill. So far, the company said, it has shelled out $108 million on
professional fees. It expects to spend as much as $348 million as a result of the bankruptcy,
according to the company documents.
Toys “R” Us collapsed quickly, going from a potential turnaround play to a costly liquidation.
With cash tight, the company wanted last spring to take some of the pressure off by reﬁnancing
about $200 million of its total $5 billion in debt. But when word got out that Toys “R” Us had hired
restructuring advisers, the company’s vendors were spooked heading into the crucial Christmas
season.
By September, Toys “R” Us said it had no choice but to ﬁle for bankruptcy.
The company had originally hoped to shed some of its debt and keep operating. But after dismal
holiday sales, the Toys “R” Us lenders began to question whether the company had a future and
threatened to pull back on ﬁnancing.
In March, the company said it would close hundreds of United States stores and lay off all its
workers.
Toys “R” Us problems date to 2005, when the private equity ﬁrms Bain Capital and Kohlberg
Kravis Roberts and the real estate ﬁrm Vornado Realty Trust acquired the company in a $6.6
billion leveraged buyout.
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Loan payments were sapping cash that it could have spent on updating its cavernous stores and
building out its website.
Ms. Forbes’s last day at the Phoenix store is on June 30. The company, she says, will stop
contributing to her 401(k) account next week. Ms. Forbes says she is also owed six weeks of
vacation, but will not be paid for it.
This week, she traveled to Washington D.C. with the labor advocacy group OUR to lobby
members of Congress on the need to protect severance in bankruptcy cases. “If we can’t get
severance from Toys ʻR’ Us, we have to stop it from happening to someone else,” Ms. Forbes said.
A version of this article appears in print on May 11, 2018, on Page B1 of the New York edition with the headline: At Toys ʻRʼ Us, Bankruptcy Was Painful, But Not
for All

https://www.nytimes.com/2018/05/11/business/toys-r-us-bankruptcy.html
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Gutride Safier, LLP

Profit & Loss by Class
ASUS Power

Arbitrators/Mediators (E121)

Court Fees (E112)

All Transactions

5,450.00
1/10/19

JAMS

Cost of mediation

5/4/18

S&R Services

Filing of Summons & Complaint

11/13/18

Courts/USDC-OR

11/15/18

US District Court NDCA

S. Raab, Admission Pro Hac Vice
S. Raab, Motion for Admission of Pro
Hac Vice

5450.00

751.33
435.00
6.33
310.00
751.33

Delivery Svcs & Msgrs (E107)

324.25
5/4/18

S&R Services

7/12/18

S&R Services

11/20/18

S&R Services

12/19/18

S&R Services

1/9/19

S&R Services

Filing of Summons & Complaint
Inv #15547, 5/9/18, Svc on ASUS
Computer: Summons, Complaint, Civil
Case Cover Sheet
Delivery of chambers copy of Application
for Admission of Attny Pro Hac Vice
Delivery of chambers copy of
CMCstatement to Judge Ryu
Delivery of chambers copy of Motion to
Serve AsusTek

85.00

74.50

50.00
50.00
64.75
324.25

Litigation Sup Vendors (E118)

7.53
3/2/19

CS Disco

Database management

5.52

4/2/19

CS Disco

Database management

2.01
7.53

Local Travel (E109)

89.70
10/3/18

Ace Parking Lot

A. Patek - CMC Hearing

20.00

12/19/18

Oakland Parking Meter

S. Safer - CMC Hearing

4.00

12/19/18

S. Safier

19.72

12/31/18

A. Gutride

Mileage and Toll - CMC Hearing
Mileage for traveling to meet with cocounsel re case

3/19/19

Uber

S. Safier - mediation

24.22

3/20/19

Uber

S. Safier - mediation

16.31

5.45

89.70
Meals (E111)

50.50
3/18/19

NARA

S. Raab - Mediation

29.53

3/19/19

OaklandMarketSt

S. Raab - Mediation

20.97
50.50

Online Research (E106)

12.40
1/21/19

Pacer Service Center

Marie McCrary

4.20

2/5/19

Pacer Service Center

S. Raab

5.40

4/12/19

Pacer Service Center

Marie McCrary

2.80
12.40

Out-of-Town Travel (E110)

1,124.38
Page 1 of 2
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Gutride Safier, LLP

Profit & Loss by Class
ASUS Power

All Transactions
11/9/18

Southwest Airlines

11/9/18

Southwest Airlines

11/11/18

Lyft

11/11/18

Lyft

S. Raab, Meeting with J. Carlotti, Depo
Prep and Depo
S. Raab, Meeting with J. Carlotti, Depo
Prep and Depo
S. Raab, Meeting with J. Carlotti, Depo
Prep and Depo
S. Raab, Meeting with J. Carlotti, Depo
Prep and Depo

2/11/19

SWA Earlybird

S. Raab - Mediation

15.00

2/11/19

Southwest Airlines

S. Raab - Mediation

417.96

2/11/19

SWA Earlybird

S. Raab - Mediation

15.00

2/17/19

Airbnb, Inc.

76.58

2/18/19

Southwest Airlines

2/18/19

Southwest Airlines

S. Raab - Mediation
S. Raab - refund for mediation
rescheduling
S. Raab - refund for mediation
rescheduling

3/9/19

Airbnb, Inc.

S. Raab - Mediation

76.58

3/18/19

Lyft

S. Raab - Mediation

45.64

3/18/19

Lyft

S. Raab - Mediation

44.76

3/19/19

Clipper Service

S. Raab - Mediation

2.75

3/19/19

Lyft

S. Raab - Mediation

19.81

3/19/19

BART-Clipper Embarcadero S. Raab - Mediation

20.00

3/19/19

Lyft

S. Raab - Mediation

26.77

Lyft

S. Raab - Mediation

3/20/19

291.98
291.98
21.09
42.27

-169.98
-159.00

45.19
1124.38

Postage (E108)

78.65
2/12/19

Total Expenses

USPS

Service of Summons & other docs

78.65

7,888.74
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Recent GSLLP Settlements Class Cases
Case
Name

Pettit v. Procter
& Gamble
Company

CASE BACKGROUND
Case No.
3:15-cv-2150
(N.D.Cal.)
Issue

Date Filed
Date of
Final
Approval
Settlement
Class

Koller v. Deoleo
USA, Inc.

Kumar v.
Safeway, Inc.

Kumar v. Salov
North America
Corporation

Machlan v. Procter
& Gamble Company,
et al

Miller v.
Ghirardelli
Chocolate
Company

4:14-cv-2400 (N.D.
Cal.)

4:14-cv-2411 (N.D.
Cal.)

GCG 14538168 (San
Francisco Sup. Ct.)
Olive oil falsely
Wipes were falsely
advertised as
advertised as
“Imported from Italy” “flushable” and safe
for sewers and septic
systems

3:12-cv-4936
(N.D. Cal.)

Wipes were
falsely
advertised as
“flushable” and
safe for sewers
and septic
systems
April 6, 2015
March 29, 2019

Olive oil falsely
advertised as “extra
virgin” and
“Imported from
Italy”

RG 14-726707
(Alameda Sup.
Ct.)
Olive oil falsely
advertised as
“extra virgin” and
“Imported from
Italy”

May 23, 2014
August 29, 2018

May 23, 2014
March 16, 2018

May 23, 2014
July 7, 2017

March 21, 2014
June 6, 2017

August 17, 2012
February 20, 2015

All consumers
who
purchased the
challenged
product in the
United States
between April
6, 2011 and
November 26,
2018,
excluding
purchases in the

All consumers in the
United States who
purchased the extra
virgin olive oil
products between
May 23, 2010 and
April 16, 2018,
and/or who
purchased any of the
challenged olive oil
products between
May 23, 2010 and

All consumers in
the United States
who purchased
the extra virgin
olive oil products
between May 23,
2010 and
December 16,
2016, and/or who
purchased any of
the challenged
olive oil products

All consumers in the
United States who
purchased the
challenged products
between May 23,
2010 and June 30,
2015

All consumers in
California who
purchased the
challenged products
between March 21,
2010 and December
9, 2016

All consumers in
the United States
who purchased the
challenged
products between
August 17, 2008
and October 2,
2014

Products falsely
advertised as
“white chocolate”
and “all natural”
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Case
Name

Pettit v. Procter
& Gamble
Company

Koller v. Deoleo
USA, Inc.

Kumar v.
Safeway, Inc.

State of New
York and
purchases for
purposes of
resale.

December 31, 2015

between January
1, 2012 and July
31, 2015

San Francisco
Chronicle, People
Magazine, press
release through PR
News Wire

NOTICE
Print
People
Notice
Magazine,
Good
Housekeeping,
National
Geographic,
press release
through PR
News Wire
Online
101 million
Notice
impressions
targeted at
likely class
members
Direct
None
Notice

Kumar v. Salov
North America
Corporation

Machlan v. Procter
& Gamble Company,
et al

Miller v.
Ghirardelli
Chocolate
Company

East County
Times

People Magazine,
Good Housekeeping
Magazine

Press release through
PR News Wire

People Magazine,
Oakland Tribune

58 million
impressions targeted
at likely class
members

89.3 million
impressions
targeted at likely
class members

165.5 million
impressions targeted
at likely class
members

11.1 million
impressions targeted
at likely settlement
class members

316 million
impressions
targeted at likely
class members

None

Notice provided
at point of sale to
past purchasers
using club card
purchase history

None

Direct notice sent to
10 class members for
whom the defendant
had contact
information

Direct notice sent
to 21,358 class
members who had
purchased
products from the
defendant’s
website
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Case
Name

Pettit v. Procter
& Gamble
Company

Koller v. Deoleo
USA, Inc.

Kumar v.
Safeway, Inc.

Kumar v. Salov
North America
Corporation

Machlan v. Procter
& Gamble Company,
et al

Other
Notice

None
Unknown

Publication on
www.topclassacti
ons.com
Unknown

Publication on
www.topclassactions.
com
Unknown

None

Cost of
Notice

Publication on
www.topclassactions
.com
$432,700

Miller v.
Ghirardelli
Chocolate
Company
None

Unknown

$765,002.15

$7 million common
fund
255,581 valid claims

Claims Made

Claims Made

Claims Made

15,164 valid
claims
$46,335.50

53,030 valid claims

19,077 valid claims

$210,985.00

$170,436

$5.3 million
common fund
83,783 valid
claims
$902.907.63

$5

$50

$24

None (unlimited)

None (unlimited)

None (unlimited)

None

None

None

CLAIMS
Total Value Claims Made
Claims
Received
Total Value
of Claims
Claim Cap
Without
Proof of
Purchase

137,068 valid
claims
$537,879
$4.20

$25

Claim Cap
With Proof
of Purchase
Other
Monetary
Relief

$30.00

None (unlimited)

$1.25-$7.50,
depending on
product
purchased and
whether class
member elected
cash or Safeway
gift card
None (unlimited)

None

If money is left in
fund, the claim
amount will be
increased pro rata,
up to five times the

Class members
could receive
three times as
much if they
elected to receive

$3,996,336.81
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Case
Name

Pettit v. Procter
& Gamble
Company

Koller v. Deoleo
USA, Inc.

Kumar v.
Safeway, Inc.

initial amount

Kumar v. Salov
North America
Corporation

Machlan v. Procter
& Gamble Company,
et al

Miller v.
Ghirardelli
Chocolate
Company

$3.98

$8.93

$10.78

Average
$3.92
Recovery
Per
Claimant
Approx.
3,900,000
Size of
Class
Approx.
2,000,000
Number of
Households

Not yet calculated

the funds in the
form of a
Safeway gift card
(approximately
two-thirds of
claimants elected
the gift card)
$3.05

39,340,000

Unknown

3,679,000

Unknown

Unknown

20,174,359

Unknown

1,886,667

Unknown

Unknown

Household
Claims
Rate

1.2%

Unknown

2.8%

Unknown

Unknown

Changes to labeling,
changes to
packaging, changing

Changes to
labeling; changes
to packaging

Changes to labeling

Changes to labeling

Changes to
labeling

1

6.8%

OTHER RELIEF
Injunctive
Changes to
Relief
labeling;
improved

The Census Bureau reports that there is an average of 1.95 adults per household in the United States. See
https://www.census.gov/data/tables/2018/demo/families/cps-2018.html (Table AVGI), last accessed January 4, 2019.
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Case
Name

Value of
Injunctive
Relief
Cy Pres

Pettit v. Procter
& Gamble
Company

Koller v. Deoleo
USA, Inc.

product design
and testing
methodologies
No monetary
estimate
provided
None

to testing
methodologies
Estimated to save
class members $68.3
million
Consumers Union
and Center for Food
Safety

FEES, COSTS, AND INCENTIVES
Lodestar
$2,574,041.83
$2,2257,030.29
Total Fees
& Costs
Awarded
(Costs)
Incentive

Kumar v.
Safeway, Inc.

Kumar v. Salov
North America
Corporation

Machlan v. Procter
& Gamble Company,
et al

Miller v.
Ghirardelli
Chocolate
Company

Estimated to save
class members
$5,279,450
None

Estimated to save
class members $19.9
million
None

No monetary estimate Estimated to save
provided
class members
$13.46 million
None
Consumers Union;
National
Consumer Law
Center; University
of California,
Davis, Food
Science &
Technology
Department;
Florida State
University, Food
& Nutritional
Science
Department

$1,792,602.80

$1,470,507.50

$927,975

$1,711,710

$2,150,000
(costs:
$261,611.11)

$2,250,319.73
(costs: $150,319.73)

$1,426,500
(costs:
$119,325.45)

$982,500 (costs:
$108,268.20)

$650,000 (costs:
$29,065.60)

$1,662,572.12
(costs: $87,572.15)

$1,000-$5,000

$1,000-$5,000

$6,490

$2,500

$5,000

$10,000
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Case
Name

Pettit v. Procter
& Gamble
Company

Koller v. Deoleo
USA, Inc.

Kumar v.
Safeway, Inc.

Kumar v. Salov
North America
Corporation

Machlan v. Procter
& Gamble Company,
et al

Miller v.
Ghirardelli
Chocolate
Company

Case 4:18-cv-03369-DMR Document 61-14 Filed 07/08/19 Page 8 of 11

Recent GSLLP Settlements in Product Labeling Cases
Case Name

Fitzhenry-Russell v.
Keurig Dr. Pepper,
Inc.
CASE BACKGROUND
Case No.
17-cv-00564-NC
(N.D. Cal.)
Issue
False advertising of
Canada Dry ginger ale
as “made from real
ginger”)
Date Filed
December 28, 2016
Date of Final
April 10, 2019
Approval
Settlement
All persons who,
Class
between December 28,
2012 and June 26,
2018, purchased any
Canada Dry Ginger
Ale Products in the
state of California.
NOTICE
Print Notice

Online Notice
Direct Notice

People Magazine,
Good Housekeeping,
and press release
through PR News
Wire
37.8 million
impressions targeted at
likely class members
Direct notice sent to
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Case Name

Other Notice
Cost of Notice
CLAIMS
Total Value
Claims
Received
Total Value of
Claims
Claim Cap
Without Proof
of Purchase
Claim Cap
With Proof of
Purchase
Other
Monetary
Relief
Average
Recovery Per
Claimant
Approximate
Size of Class
Approximate

Fitzhenry-Russell v.
Keurig Dr. Pepper,
Inc.
class members for
whom the defendant
had contact
information
Publication on
www.topclassactions.c
om
Unknown
Claims Made
92,048*
$443,344.40*
$5.20
$40.00
none
$4.82*
2,380,000
683,908
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Case Name
Number of
Households2
Household
Claims Rate

Fitzhenry-Russell v.
Keurig Dr. Pepper,
Inc.
13%

OTHER RELIEF
Injunctive
Changes to labeling
Relief
Value of
No monetary estimate
Injunctive
provided
Relief
Cy Pres
None
Lodestar

$4,364,398.50

Total Fees &
Costs Awarded
(Costs)
Incentive

$2,250,000
(costs: $ $407,611.95)
$5,000

*These numbers are based on a preliminary analysis; the final analysis has not been received as of the May 9, 2019.

2

According to Mediamark Research and Intelligence data, there the average number of adults per household in California is 2.61.
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CLASS ACTION SETTLEMENT AGREEMENT
This Class Action Settlement Agreement is entered into this ___th day of June, 2019,
between Plaintiff, individually and on behalf of the Class he seeks to represent, on the one hand,
and Defendants, on the other hand, subject to both the terms and conditions hereof and the
approval of the Court.
I.

RECITALS
1.1.

On May 4, 2018, Plaintiff through his counsel Gutride Safier LLP and

Migliaccio & Rathod LLP filed a Class Action Complaint in Alameda County Superior Court
against Defendants alleging claims for violations of the California Consumer Legal Remedies Act,
Civil Code § 1750, et seq.; the Magnuson-Moss Warranty Act, 15 U.S.C. 2301, et seq.; the
Song-Beverly Consumer Warranty Act, California Civil Code § 1790, et seq.; false advertising
under California Business and Professions Code § 17500, et seq.; and unfair business practices
under California Business and Professions Code § 17200 et seq.; breach of express warranty;
breach of implied warranty of merchantability; deceit and fraudulent concealment; and unjust
enrichment, and seeking damages, an injunction and other relief. Plaintiff sought to pursue these
claims on behalf of himself and all purchasers of the Laptops in the United States.
1.2.

On June 7, 2018, Defendant ASUS Computer International (“ACI”) timely

removed the Litigation to the United States District Court for the Northern District of California
and answered the Complaint, denying Plaintiff’s allegations and asserting several affirmative
defenses. The Litigation was assigned to the Honorable Magistrate Donna Ryu.
1.3.

On February 27, 2019, Plaintiff served the Complaint on ASUSTeK

Computer Inc. (“ASUSTeK”).

1
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1.4.

Plaintiff alleges in the Complaint that Defendants marketed the Laptops as

powerful, portable machines ideal for gaming and video editing and represented that the Laptops’
independent cooling system “maximizes cooling efficiency” to give the Laptops “stability
required for intense gaming sessions.” Plaintiff further alleges that the Laptops are not suitable for
their ordinary and advertised purpose of gaming and video editing because they uniformly suffer
from a defect that causes the Laptops’ batteries to drain even when the Laptops are connected to,
and drawing power from, electrical outlets. Plaintiff also alleges that contrary to Defendants’
marketing representations, the Laptops’ cooling system uses a unitary set of heatsinks to dissipate
heat from the graphics processing unit (“GPU”) and computational processing unit (“CPU”).
Plaintiff alleges that heat generated by computationally or graphically demanding programs
overloads the unitary cooling system’s ability to dissipate heat from the CPU and GPU and causes
the Laptop to overheat to the point of causing physical discomfort and/or diminishing the Laptops’
performance and durability. Plaintiff additionally alleges that Defendants failed to honor their
warranties for the Laptops because Defendants responded to requests for warranty repairs by
replacing the Laptops’ defective components with identical and equally defective components.
1.5.

Plaintiff’s Counsel and Defendants’ Counsel conducted a thorough

examination and investigation of the facts and law relating to the matters in the Litigation. Such
investigation and discovery included the retention and consultation of an electrical engineering
expert by Plaintiff’s Counsel, requesting and receiving written discovery responses by Plaintiff
from ACI, Plaintiff examining Defendants’ documents, Plaintiff questioning Defendants about
their documents, and Defendants deposing Plaintiff.
1.6.

On March 19, 2019, the Parties participated in an all-day mediation

conducted by Martin Quinn, Esq. at JAMS in San Francisco, California. That mediation resulted in

2
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a term sheet and the settlement memorialized in this Agreement. This Agreement was arrived at
after extensive arm’s length negotiations conducted in good faith by counsel for the Parties, and is
supported by Plaintiff. The Parties did not discuss or negotiate Attorneys’ Fees and Costs until
after relief had been fashioned for the Settlement Class.
1.7.

Defendants deny all of Plaintiff’s Allegations and charges of wrongdoing or

liability against them arising out of any of the conduct, statements, acts or omissions alleged, or
that could have been alleged, in the Litigation. Defendants also deny that Plaintiff, the Class, any
Class Members, the Settlement Class, or any Settlement Class Member have suffered damage or
harm by reason of any alleged conduct, statement, act or omission of Defendants. Defendants
further deny that the Litigation meets the requisites for certification as a class action under Rule 23
of the Federal Rules of Civil Procedure, except for purposes of settlement, or that the evidence is
sufficient to support a finding of liability on any of Plaintiff’s claims in the Litigation.
1.8.

Plaintiff’s Counsel has analyzed and evaluated the merits of the Parties’

contentions and this Settlement as it impacts all the Parties and the Class Members. Among the
risks of continued litigation for Plaintiff are the risks of failing to prove liability or restitution and
damages on a class-wide or individual basis. In particular, there may be difficulties establishing:
(1) that all the Laptops uniformly experienced the Power Defect and Overheating Issues, (2) that
Defendants’ marketing materials were likely to deceive reasonable consumers, (3) that omissions
in the marketing materials were material to reasonable consumers, (4) the amount of damages or
restitution due to the class or to any class member, and (5) that common questions predominate
over individual issues such that a class may be certified. Plaintiff and Plaintiff’s Counsel, after
taking into account the foregoing along with other risks and the costs of further litigation, are
satisfied that the terms and conditions of this Agreement are fair, reasonable, adequate and

3
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equitable, and that a settlement of the Litigation and the prompt provision of effective relief to the
Class are in the best interest of the Class Members.
1.9.

Defendants agree that the Settlement is fair and reasonable in light of the

merits and risks of the case. While continuing to deny all allegations of wrongdoing and
disclaiming any liability with respect to any and all claims, Defendants consider it desirable to
resolve the Litigation on the terms stated herein, in order to avoid further burden, expense,
uncertainty, inconvenience, and interference with its ongoing business operations in defending the
Litigation and put to rest the Released Claims. Therefore, Defendants and Defendants’ Counsel
have determined that settlement of this Litigation on the terms set forth herein is in Defendants’
best interests.
1.10.

This Agreement reflects a compromise between the Parties, and shall in no

event be construed as or be deemed an admission or concession by any Party of the truth of any
allegation or the validity of any purported claim or defense asserted in any of the pleadings in the
Litigation, or of any fault on the part of Defendants, and all such Allegations are expressly denied.
Nothing in this Agreement shall constitute an admission of liability or be used as evidence of
liability, by or against any Party hereto.
1.11.

The undersigned Parties agree, subject to approval by the Court, that the

Litigation between Plaintiff, on the one hand, and Defendants, on the other hand, shall be fully and
finally compromised, settled and released on the terms and conditions set forth in this Agreement.
NOW, THEREFORE, in consideration of the covenants and agreements set forth
herein, and of the releases and dismissals of claims described below, the Parties agree to this
Settlement, subject to Court approval, under the following terms and conditions.

4
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II.

DEFINITIONS
A.

Capitalized terms in this Agreement shall be defined as follows:
2.1.

“Administration Costs” means the actual and direct costs reasonably

charged by the Claim Administrator for its services as provided for in this Agreement or as
otherwise agreed to by the Parties and the Claim Administrator or as ordered by the Court.
2.2.

“Agreement” means this Class Action Settlement Agreement, including all

exhibits thereto.
2.3.

“Allegations” means the allegations described in Sections 1.1 and 1.4 above

and claims that could be pursued under the laws of the United States or any state on the basis of one
or more of those allegations.
2.4.

“Attorneys’ Fees and Expenses” means such funds as may be awarded by

the Court based on the Settlement described herein to compensate Plaintiff’s Counsel as
determined by the Court and described more particularly in Section 8 of this Agreement. Any such
award will also include a reimbursement of costs and expenses incurred by Plaintiff’s Counsel,
arising from their representation in the Litigation, as determined and awarded by the Court. In no
event shall the Attorneys’ Fees and Expenses exceed Seven Hundred Eighty Seven Thousand Five
Hundred Dollars ($787,500.00).
2.5.

“Cash Payment” means a check, which shall be made payable and

delivered to a Claimant, as required by this Agreement.
2.6.

“Claim” means a request for relief pursuant to this Settlement submitted on

a Claim Form by a Class Member to the Claim Administrator in accordance with the terms of this
Settlement.
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2.7.

“Claimant” means a Class Member who submits a Claim seeking a

Settlement Benefit under this Agreement.
2.8.

“Claim Administrator” means the independent third-party administrator to

be retained by Defendants to provide services in the administration of this Settlement, including
providing Class Notice to the Class Members, the processing and evaluation of Claims, and the
processing of other documents or tasks as provided for in this Agreement or as otherwise agreed to
by the Parties or as ordered by the Court.
2.9.

“Claim Filing Deadline” means sixty (60) days after the Notice Date.

2.10.

“Claim Form” means a claim form in substantially the same form as Exhibit

2.11.

“Claim Period” means the period beginning on the Notice Date and

A.

continuing until the Claim Filing Deadline.
2.12.

“Class” or “Class Members” means all persons in the United States who

purchased a new ASUS Rog Strix GL502VS or ASUS Rog Strix GL502VSK laptop computer
from Defendants or an authorized retailer of Defendants between May 4, 2014 and the date
Preliminary Approval is entered. Excluded from the Class are (a) the Honorable Magistrate Donna
Ryu and any member of her immediate family; (b) any government entity; (c) Martin Quinn and
any member of his immediate family; (d) Defendants; (e) any entity in which Defendants have a
controlling interest; (f) any of Defendants’ parents, affiliates, and officers, directors, employees,
legal representatives, heirs, successors, or assigns; (g) any person whose purchase of a Laptop was
for resale purposes; (h) any person who timely opts out of the Settlement; (i) any person who
received a full refund of a Laptop’s entire purchase price from ASUS or a retailer in connection
with the Power Defect, Overheating Issue, or heat-related issues alleged in the Lawsuit; (j) any
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person who received a replacement Laptop that did not suffer from the Power Defect or
Overheating Issue; and (k) any person who signed a release regarding their Laptop.
2.13.

“Class Notice” means all types of notice that will be provided to Class

Members pursuant to Federal Rule of Civil Procedure 23(c)(2) and 23(e), the Preliminary
Approval Order, and this Agreement, including Email Notice, Postcard Notice, Long Form Notice,
Published Notice, Online Notice, the Settlement Website, and any additional notice the Court may
order.
2.14.

“Class Period” means the period between May 4, 2014 and the date

Preliminary Approval is entered.
2.15.

“Class Representative” means Plaintiff Joseph Carlotti.

2.16.

“Court” means the United States District Court for the Northern District of

2.17.

“Credit Certificate” means a certificate that a Class Member who submits a

California.

timely and proper Claim can elect to receive via email from the Claim Administrator that can be
redeemed towards the purchase of any one or more products at https://store.asus.com/us, not
including shipping costs or taxes, consistent with the terms and conditions of this Agreement.
Credit Certificates are fully transferrable and are stackable, meaning that more than one Credit
Certificate may be used towards any purchase. No minimum purchase is required to redeem a
Credit Certificate. If the total amount of the purchase (before shipping and taxes) is less than the
amount of the Credit Certificate(s) redeemed during the purchase transaction, the Credit
Certificates shall have no residual value. The Credit Certificate shall be capable of being combined
with any other credit, voucher, coupon, sale, or other discount of any kind and shall expire no less
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than two (2) years after issuance. Credit Certificates have no cash value and cannot be used for any
purpose other than as stated in this Agreement.
2.18.

“Defendants” means ACI and ASUSTeK, collectively.

2.19.

“Defendants’ Counsel” means the law firm of Sacks, Ricketts & Case LLP.

2.20.

“Defendants’ Website” means all digital content and webpages hosted by

Defendants at the domain name, https://www.asus.com.
2.21.

“Effective Date” means the latest of the following: (a) thirty-one (31) days

after the entry of the Final Approval Order and Judgment if no objections are filed or if objections
are filed and overruled and no appeal is taken from the Final Approval Order and Judgment; or (2)
if a timely appeal is made, three (3) business days after the date of the final resolution of that
appeal (i.e., the issuance of remittitur) and any subsequent appeals or petitions for certiorari from
Final Approval of the Settlement.
2.22.

“Email Notice” means a notice by email in substantially the same form as

2.23.

“Extended Warranty” means the warranty extension as further described in

Exhibit B2.

Section 5 of this Agreement.
2.24.

“Final Approval Hearing” means the final hearing to be conducted by the

Court on such date as the Court may order to determine the fairness, adequacy, and reasonableness
of the Settlement in accordance with applicable jurisprudence, to be held after notice has been
provided to Class Members in accordance with this Settlement, and where the Court will: (a)
determine whether to grant Final Approval to the Settlement and enter the Final Approval Order
and Judgment; (b) determine whether to approve an Incentive Award and in what amount; (c) rule
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on Plaintiff’s Counsel’s application for Attorneys’ Fees and Expenses; and (d) consider the merits
of any objections to this Agreement and/or any aspect of the Settlement itself.
2.25.

“Final Approval” or “Final Approval Order” means an order, substantially

in the form of Exhibit D, granting final approval of this Settlement as binding upon the Parties.
2.26.

“Group A Valid Claim” means a claim in compliance with Section 6.1(a) of

this Agreement.
2.27.

“Group B Valid Claim” means a claim in compliance with Section 6.1(b) of

this Agreement.
2.28.

“Group C Valid Claim” means a claim in compliance with Section 6.1(c) of

this Agreement.
2.29.

“Incentive Award” means any award sought by application to and approval

by the Court that is payable to Plaintiff to compensate him for his efforts in bringing this Litigation
and/or achieving the benefits of this settlement on behalf of the Settlement Class, as further
discussed in Section 8. In no event shall the Incentive Award exceed Five Thousand Dollars
($5,000.00).
2.30.

“Judgment” means the final judgment dismissing the Litigation against

Defendants with prejudice.
2.31.

“Laptop” and “Laptops” means the ASUS Rog Strix GL502VS and the

ASUS Rog Strix GL502VSK laptop computers at issue in the Litigation.
2.32.

“Laptop Proof of Purchase” means a receipt or other documentation from

any Defendant or a third-party commercial source that reasonably establishes the fact and date of
purchase of a Laptop by a Class Member during the Class Period in the United States.
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2.33.

“Litigation” means Carlotti v. Asus Computer International Inc., et al.,

United States District Court for the Northern District of California, Case No.
4:18-cv-03369-DMR.
2.34.

“Long Form Notice” means a notice in substantially the same form as

Exhibit B1 that the Claim Administrator shall make available on the Settlement Website.
2.35.

“Notice Date” means the day on which the Claim Administrator initiates the

Notice Plan, which shall be no later than forty-five (45) days following provision of the
information required under Section 7.2 by Defendants to the Claim Administrator.
2.36.

“Notice Plan” means the procedure for providing notice to the Settlement

Class, as set forth in Section 7.
2.37.

“Objection/Exclusion Deadline” means the deadline by which Class

Members must submit objections to the Settlement or requests to be excluded from the Settlement,
subject to the terms set forth in the Preliminary Approval Order, which is the date sixty (60) days
after the Notice Date or such date otherwise ordered by the Court.
2.38.

“Online Notice” means notice to Class Members in substantially the same

form as Exhibit B3.
2.39.

“Overheating Issue” refers to Plaintiff’s allegations in the Litigation that the

Laptops produce excessive heat such that the Laptop becomes hot to the touch during use.
2.40.

“Parties” means the Class Representative and Defendants, collectively.

2.41.

“Party” means either the Class Representative or Defendants.

2.42.

“Plaintiff” means Joseph Carlotti.
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2.43.

“Plaintiff’s Counsel,” “Class Counsel” or “Settlement Class Counsel” mean

the law firms of Gutride Safier LLP and Migliaccio & Rathod LLP who are counsel for the Class
Representative and who seek to be appointed as counsel for the Class Members in this Litigation.
2.44.

“Power Defect” refers to Plaintiff’s allegations in the Litigation that the

Laptops’ power supply unit does not provide sufficient power to the Laptops such that the
Laptops’ batteries drain during use even when the Laptops are plugged into electric outlets; the
Laptops experience reductions in computational performance when they are low on battery power
or when the battery is removed, even when the Laptops are connected to an electrical outlet; and
that there is accelerated degradation of the Laptops’ batteries.
2.45.

“Postcard Notice” means a notice substantially in the form of Exhibit B5.

2.46.

“Preliminary Approval” or “Preliminary Approval Order” means an order

entered by the Court, substantially in the form of Exhibit C, preliminarily approving the terms and
conditions of this Agreement and the Settlement.
2.47.

“Published Notice” means the public notice of this Settlement that is

contemplated by this Agreement, substantially in the form of Exhibit B4.
2.48.

“Qualifying Repairs” means repairs to and/or replacement of the

motherboard and/or AC power adaptors to resolve the Power Defect.
2.49.

“Released Claims” include each Settlement Class Member’s release of

Defendants and the Released Parties from any and all injuries, demands, losses, damages, costs,
loss of service, expenses, compensation, claims, suits, causes of action, obligations, rights, liens,
and liabilities of any nature, type, or description, whether known or unknown, contingent or
vested, in law or in equity, based on direct or vicarious liability, and regardless of legal theory,
that: (a) relate to, are based on, concern, or arise out of the Allegations; (b) were asserted or could
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have been asserted (whether individually or on a class-wide basis) in the Litigation or any other
action or proceeding relating to the Power Defect and/or Overheating Issue and/or the labeling,
marketing, advertising, sale, or servicing of the Laptops arising out of relating in any way to the
Allegations that was brought or could have been brought on or prior to the date hereof including,
but not limited to, claims that Defendants engaged in unfair and/or deceptive business practices
and/or violated applicable consumer protection statutes or other common laws or statutes of all
fifty (50) states and the United States; (c) for breach of contract and breach of the covenant of good
faith and fair dealing arising out of relating in any way to the Allegations; (d) for breach of express
warranty and breach of implied warranty arising out of relating in any way to the Allegations;
and/or, without limiting the foregoing, (e) are based, in any way, on which the facts and claims
asserted in the Litigation are based upon and depend upon. The Released Claims shall not release
any Settlement Class Member’s claims for personal injury allegedly arising out of use of the
Laptops or rights to enforce this Agreement. The Released Claims shall be accorded the broadest
preclusive scope and effect permitted by law against the Settlement Class Members and this
definition of Released Claims is a material term of this Agreement.
2.50.

“Released Parties” include Defendants and each of their respective current

and former parent companies, subsidiaries, divisions, and current and former affiliated individuals
and entities, legal successors, predecessors (including companies they have acquired, purchased,
or absorbed), assigns, joint ventures, and each and all of their respective officers, partners,
directors, owners, stockholders, servants, agents, shareholders, members, managers, principals,
investment advisors, consultants, employees, representatives, attorneys, accountants, lenders,
underwriters, benefits administrators, investors, funds, and insurers, past, present and future, and
all persons acting under, by, through, or in concert with any of them.

12

Case 4:18-cv-03369-DMR Document 61-1 Filed 07/08/19 Page 14 of 116

2.51.

“Serial Number” means the serial number of the Laptop; the following

webpage on Defendants’ Website provides information about how to determine the Laptop’s
Serial Number: https://www.asus.com/us/support/article/566/.
2.52.

“Settlement” means the terms and conditions of this Agreement.

2.53.

“Settlement Benefit” means a Credit Certificate or Cash Payment, as further

described in Section 6 of this Agreement.
2.54.

“Settlement Class” or “Settlement Class Members” means all Class

Members excepting persons who properly excluded themselves from the Settlement pursuant to
the terms of this Agreement and the Preliminary Approval Order.
2.55.

“Settlement Fund” means the total of (a) Administration Costs, in an

amount not to exceed $200,000.00; (b) any Incentive Award the Court approves to be paid to
Plaintiff, in an amount not to exceed $5,000.00; (c) any Attorneys’ Fees and Expenses the Court
approves to be paid to Class Counsel, in an amount not to exceed $787,500.00; and (d) the total of
Cash Payments to be made to Settlement Class Members who submit a Valid Claim for Cash
Payments.
2.56.

“Settlement Website” means an internet website created and maintained by

the Claim Administrator consistent with the entry of the Preliminary Approval Order to provide
information regarding the Settlement and where Class Members can obtain information
concerning requesting exclusion from or objecting to the Settlement and/or can submit a Claim.
The URL of the Settlement Website shall be agreed to by the Parties.
2.57.

“Valid Claim” means Group A Valid Claims, Group B Valid Claims, and

Group C Valid Claims.
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B.

Conventions. All personal pronouns used in this Agreement, whether used in the

masculine, feminine, or neuter gender, shall include all other genders and the singular shall include
the plural and vice versa except where expressly provided to the contrary. All references herein to
sections, paragraphs, and exhibits refer to sections, paragraphs, and exhibits of and to this
Agreement, unless otherwise expressly stated in the reference. The headings and captions
contained in this Agreement are inserted only as a matter of convenience and in no way define,
limit, extend, or describe the scope of this Agreement or the intent of any provision thereof.
III. CONSIDERATION FROM DEFENDANTS
3.1.

In full, complete and final settlement and satisfaction of the Litigation, and

all Released Claims, and subject always to all of the terms, conditions and provisions of this
Agreement, including Court approval, Defendants agree to provide the following consideration:
(a)

Within ten (10) days after the Effective Date, Defendants shall fund

the Settlement Fund. The Settlement Fund shall be established by the Claim Administrator as a
Qualified Settlement Fund pursuant to Section 468B(g) of the Internal Revenue Code, and all
regulations promulgated thereunder for the purpose of administering the Settlement.
(b)

In the event the Settlement is cancelled pursuant to this Agreement,

the Court denies Final Approval, or an appeal leaves the Settlement unenforceable, the Parties
shall be returned to the same postions as existed ar the time of this Agreement, and all funds in the
Settlement Fund provided for in this Section shall be returned to Defendants, with the exception of
amounts paid or owing to the Claim Administrator for Administration Costs actually incurred for
services already performed.
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IV.

CONDITIONAL CLASS CERTIFICATION FOR SETTLEMENT PURPOSES
ONLY
4.1.

The Parties reached this Agreement before Plaintiff filed a motion for class

certification. Accordingly, Plaintiff shall include a request for conditional certification as part of
his motion for Preliminary Approval that seeks certification of the Class for settlement purposes
only.
4.2.

As a material part of this Settlement, Defendants, while reserving all

defenses if this Agreement is not finally approved, hereby stipulate and consent, solely for
purposes of and in consideration of the Settlement, to provisional certification of the Class.
Defendants’ stipulation and consent to class certification is expressly conditioned upon the entry
of a Preliminary Approval Order, a Final Approval Order and Judgment, and as otherwise set forth
in this Agreement. As part of their provisional stipulation, Defendants further consent to the
appointment of Class Counsel and the Class Representative to represent the Class. The provisional
certification of the Class, the appointment of the Class Representative, and the appointment of
Class Counsel shall be binding only with respect to this Settlement and this Agreement. If the
Court fails to enter a Preliminary Approval Order or a Final Approval Order and Judgment, or if
this Agreement and the Settlement proposed herein is terminated, canceled, or fails to become
effective for any reason whatsoever, or the Court enters any order that increases the cost or burden
of the Settlement on Defendants beyond what is set forth in this Agreement, the class certification,
to which the Parties have stipulated solely for the purposes of this Settlement, this Agreement, and
all of the provisions of any Preliminary Approval Order or any Final Approval Order shall be
vacated by their own terms and the Litigation will revert to its status as it existed prior to the date of
this Agreement with respect to class certification, the appointment of the Class Representative, and
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the appointment of Class Counsel. In that event, Defendants shall retain all rights they had
immediately preceding the execution of this Agreement to object to the maintenance of the
Litigation as a class action, the appointment of the Class Representative, and the appointment of
Class Counsel and, in that event, nothing in this Agreement or other papers or proceedings related
to this Settlement shall be used as evidence or argument by any of the Parties concerning whether
the Litigation may properly be maintained as a class action under applicable law, whether the
Class Representative is an adequate or typical class representative, or whether Class Counsel is
adequate or may be appointed to represent the Class or any Class Members.
V. EXTENDED WARRANTY FOR QUALIFYING REPAIRS
5.1.

Defendants will extend the warranty on all ASUS Rog Strix GL502VS

laptops to cover all Qualifying Repairs until the later of: (i) three (3) years from the date of
purchase; (ii) ninety (90) days from Final Approval and Judgment; or (iii) one-hundred eighty
(180) days from the date of a prior replacement of the internal power supply and/or AC power
adaptor by Defendants. This extended warranty shall not apply to the ASUS Rog Strix GL502VSK
laptops.
5.2.

To obtain a Qualifying Repair, the Class Member must contact Defendants’

technical support toll free number to be stated in the Class Notice, and follow Defendants’ protocol
for shipping the ASUS Rog Strix GL502VS laptop to a repair facility for repairs. If the ASUS Rog
Strix GL502VS laptop is determined at the repair facility to be entitled to a Qualifying Repair,
Defendants will repair the laptop at no charge. If the ASUS Rog Strix GL502VS laptop is
determined at the repair facility not to be entitled to a Qualifying Repair, and the laptop is not
eligible for other repairs under any existing warranty, Defendants will offer to repair the laptop at
the Class Member’s expense.
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5.3.

A Class Member shall be entitled to the Extended Warranty as described in

this Section 5 whether or not the Class Member files a Claim as set forth in Section 6.
VI. SETTLEMENT BENEFITS
6.1.

In full, complete, and final settlement and satisfaction of the Litigation and

all Released Claims, and subject always to all of the terms, conditions, and provisions of this
Agreement, including Court approval, Defendants agree to cause the following settlement benefits
to be provided as follows:
(a)

Group A. A Claimant who submits a Group A Valid Claim shall

have the option to select either a $210 Credit Certificate or a $110 Cash Payment. In order to
submit a Group A Valid Claim, Claimant must comply with the requirements in Section 6.6 and
must either: (1) provide the Laptop’s Serial Number and have registered the Laptop with
Defendants prior to the Notice Date, as reflected by Defendants’ records; (2) provide the Laptop’s
Serial Number and have purchased the Laptop from the ASUS Website; or (3) submit a Laptop
Proof of Purchase.
(b)

Group B. Class Members who submitted a complaint about the

Power Defect and/or Overheating Issue prior to March 19, 2019 to Defendants’ customer service
department and for whom Defendants possess contact information shall automatically receive a
$210 Credit Certificate, without the necessity of filing a Claim. If such a Class Member prefers a
$110 Cash Payment instead of a $210 Credit Certificate, then they must submit a Group B Valid
Claim. A Claimant who submits a Group B Valid Claim shall receive a $110 Cash Payment. In
order to submit a Group B Valid Claim, the Claimant must comply with the requirements in
Section 6.6.
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(c)

Group C. A Claimant who submits a Group C Valid Claim shall

have the option to select either a $105 Credit Certificate or a $55 Cash Payment. In order to submit
a Group C Valid Claim, Claimant must comply with the requirements in Section 6.6 and must
provide the Laptop’s Serial Number.
6.2.

Any Class Member who submits an otherwise Valid Claim without electing

a Settlement Benefit will receive the applicable Credit Certificate. Any Class Member who does
not meet the requirements for a Group A Valid Claim, but does meet the requirements for a Group
C Valid Claim will receive the Group C Settlement Benefit.
6.3.

For Group A Valid Claims only, Defendants have the right to demand

inspection of the Laptop to verify whether it suffers from the Power Defect and/or Overheating
Issue. No inspection may be demanded by Defendants if Claimant made a posting on Defendants’
Website, forums, or chat room (collectively, “Postings”) prior to March 19, 2019 and submits a
copy of such Postings with the Claim Form.
(a)

The inspection referred to in Section 6.3 must be conducted by

Defendants, unless both Defendants and the Claimant agree to a third-party to conduct the
inspection.
(b)

At the election of Defendants, the inspection shall be conducted

either (1) at the home or business of the Claimant or (2) at an alternative inspection site, so long as
Defendants pay any shipping costs incurred in delivering the Laptop.
(c)

The inspection must be conducted within thirty (30) days of

Defendants’ demand for the inspection, unless otherwise agreed by Claimant.
(d)

Any demand for inspection must be accompanied by instructions

informing the Claimant of the conditions set forth herein and of the right to refuse the inspection
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entirely. If the Claimant refuses the request for inspection, the Claim will be treated as a Group C
Valid Claim.
6.4.

If a Class Member does not timely submit a Valid Claim to the Claim

Administrator, the Class Member is not entitled to any Settlement Benefit, except as otherwise
provided in Section 6.1(c).
6.5.

A Claim shall be deemed to be a Valid Claim only if submitted on the Claim

Form pursuant to the procedures set forth herein. At the election of the Class Member, Claim
Forms may be submitted in paper via first class mail or online at the Settlement Website. Claim
Forms to be mailed must be postmarked, and Claim Forms to be submitted online through the
Settlement Website must be submitted, no later than the Claim Filing Deadline. Claim Forms that
are postmarked or submitted online after that date will not be Valid Claims. For Claim Forms that
are submitted online, the Class Member shall have the opportunity to upload Laptop Proof of
Purchase and Postings image files (e.g. jpg, tif, pdf).
6.6.

On the Claim Form, the Class Member must certify the truth and accuracy

of each of the following under the penalty of perjury, including by signing the Claim Form
physically or by e-signature, or the claim will not be considered a Valid Claim by the Claim
Administrator:
(a)

The Class Member’s name and mailing address;

(b)

The Class Member’s email address, if the Class Member selects a
Credit Certificate or otherwise elects to provide the information;

(c)

That the claimed purchase was not made for the purpose of resale;

(d)

That the Laptop suffered from the Power Defect and/or experienced
the Overheating Issue;
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(e)

That any additional information provided by the Claimant to
demonstrate membership in Group A, as set forth above in this
Section, is true and correct; and

(f)

That any documentation provided by the Claimant, i.e., Laptop
Proof of Purchase or Postings, is a true and correct copy of the
original.

6.7.

Cash Payment. The Claim Administrator shall mail a check sixty (60) days

after the Effective Date to the mailing address provided for each Settlement Class Member who
timely submits a Valid Claim for a Cash Payment. Any check issued to any Settlement Class
Member shall remain valid and negotiable for ninety (90) days from the date of its issuance, but
will thereafter automatically be canceled if not cashed by the Settlement Class Member within that
time, in which case the Settlement Class Member’s claim will be deemed null and void and of no
further force and effect and the funds represented by such check shall be returned to Defendants.
6.8.

Credit Certificate. The Claim Administrator shall email the Credit

Certificate sixty (60) days after the Effective Date to the email address provided for each Class
Member who timely submits a Valid Claim for a Credit Certificate and to Group B Settlement
Class Members. Any Credit Certificate shall conspicuously state its expiration date.
6.9.

No Settlement Class Member shall have any claim against Defendants,

Defendants’ Counsel, the Class Representative, Class Counsel, or the Claim Administrator based
on the mailings, distributions, or process of awarding a Settlement Benefit made in accordance
with this Agreement or any order of the Court.
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6.10.

Each Settlement Class Member is solely responsible for any tax

consequence, including but not limited to penalties and interest, relating to or arising out of the
receipt of any benefit under this Settlement.
VII.

CLASS NOTICE AND SETTLEMENT ADMINISTRATION
7.1.

Subject to Court approval, the Parties have agreed that providing Long

Form Notice, Email Notice, Postcard Notice, Published Notice and Online Notice to the Class
Members in the manner described herein is the best and most fair and reasonable notice practicable
under the circumstances. Class Counsel will not of their own initiative advocate for content or
methods of Class Notice beyond that to which the Parties have agreed in this Section 7 of the
Agreement.
7.2.

The Parties agree to the following procedures for giving notice of this

Settlement to the Class Members:
(a)

Within thirty (30) days of entry of the Preliminary Approval Order

or on such date otherwise ordered by the Court, Defendants shall provide the Claim Administrator
with an electronic list that includes the following information with respect to each Class Member
for which Defendants have information: (i) first and last name; (ii) email address; (iii) last known
mailing address (if available); and (iv) phone number (if available). Defendants agree to utilize
reasonable efforts to provide accurate data to the Claim Administrator, which the Claim
Administrator will rely upon in sending Class Notice and administering this Settlement as
described herein and will provide a sworn declaration with the motion for Final Approval of the
Settlement that Defendants utilized reasonable efforts to provide accurate data (and a description
of those efforts) to the Claim Administrator.
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(b)

No later than the Notice Date, the Claim Administrator shall send a

copy of the Email Notice in the form approved by the Court to those Class Members for whom an
email address is available, and a copy of the Postcard Notice in the form approved by the Court to
those Class Members for whom a physical mailing address is available but an email address is not
available.
(c)

Any emailed Email Notice that bounces back or is returned to the

Claim Administrator as undeliverable shall be mailed as a Postcard Notice by the Claim
Administrator if a physical mailing address is available in the list provided by Defendants to the
Claim Administrator.
(d)

The Claim Administrator shall utilize the national change of address

database to update the mailing list of the Class Members for whom a mailing address is available
prior to sending Postcard Notice via First Class U.S. Mail.
(e)

If no physical address is available in the list provided to the Claim

Administrator, the Claim Administrator shall perform a single skip trace using information
identifying the Class Member, as necessary, to conduct an address update to allow Postcard Notice
to be sent using an industry-accepted source such as Accurint, and shall send the Postcard Notices
to the mailing address identified by the skip tracing. Any such Postcard Notice shall be mailed
within five (5) business days following receipt of the bounced back or returned as undeliverable
email.
(f)

Any mailed Postcard Notices returned to the Claim Administrator as

undelivered and bearing a forwarding address shall be re-mailed by the Claim Administrator
within five (5) business days following receipt of the returned mail. Further, if no forwarding
address is available, the Claim Administator shall perform a single skip trace using an
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industry-accepted source such as Accurint, to conduct an address update and send the Postcard
Notices to the mailing addresses identified by the skip-tracing.
(g)

No later than the Notice Date, the Claim Administrator also shall

launch the Settlement Website, which shall contain the Long Form Notice in both downloadable
PDF format and HTML format with a clickable table of contents; answers to frequently asked
questions; a contact information page that includes the address for the Claim Administrator and
addresses and telephone numbers for Plaintiff’s Counsel and Defendants’ Counsel; the
Agreement; the signed Preliminary Approval Order and the publicly filed motion papers and
declarations in support thereof; a downloadable and online version of the Claim Form; a
downloadable and online version of the form by which Class Members may exclude themselves
from the Settlement Class; and (when they become available) the publicly filed motion for Final
Approval of the Settlement, Plaintiff’s request for Attorneys’ Fees and Expenses and Incentive
Award, and supporting declarations. The Settlement Website shall remain accessible until
one-hundred eighty (180) days after all Settlement Benefits are distributed. When the Settlement
Website is taken down, the Claim Administrator shall immediately transfer ownership of the URL
for the Settlement Website to Defendants. Defendants will not thereafter add any content or
otherwise revise the Settlement Website or use the URL for the Settlement Website for any other
purposes.
(h)

No later than the Notice Date, the Claim Administrator also shall

distribute the Online Notice. The Online Notice shall be distributed utilizing methods such as
internet banner advertising, social media sponsored posts, and/or paid search placements and shall
be designed to reach 80% of the Class consistent with other effective court-approved notice
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programs and the Federal Judicial Center’s (FJC) Judges’ Class Action Notice and Claims Process
Checklist and Plain Language guide.
(i)

No later than the Notice Date, Defendants shall post the Online

Notice on Defendants’ Website, social media accounts, and the ASUS ROG online forms. The
online Notice shall link to the Settlement Website.
(j)

On the Notice Date, the Claim Administrator shall cause the

Pubished Notice to be published in the manner ordered by the Court.
(k)

CAFA Notice. Within ten (10) days of entry of the Preliminary

Approval Order, the Claim Administrator shall serve notice of this Settlement to appropriate state
and federal officials pursuant to the Class Action Fairness Act, 28 U.S.C. § 1715. The Claim
Administator shall be responsible for drafting and preparing the notice in conformity with 28
U.S.C. § 1715 and for identifying the appropriate state and federal officials to be notified.
(l)

The Claim Administrator shall provide any information or

declaration requested by the Parties to assist with seeking Preliminary Approval and Final
Approval.
(m)

The Parties each represent that he or it does not and will not have

any financial interest in the Claim Administrator ultimately appointed and otherwise will not have
a relationship with the Claim Administrator ultimately appointed that could create a conflict of
interest.
(n)

The Parties acknowledge and agree that the Claim Administrator is

not an agent of the Class Representative, Class Counsel, Defendants, or Defendants’ Counsel and
that the Claim Administrator is not authorized by this Agreement or otherwise to act on behalf of
the Class Representative, Class Counsel, Defendants, or Defendants’ Counsel.
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(o)

If a Class Member requests that the Claim Administrator and/or its

agent or employee refer him/her to Class Counsel, or if a Class Member requests advice beyond
merely ministerial information regarding applicable deadlines or procedures for submitting a
Claim Form or other Settlement-related forms for which the Claim Administrator does not have an
approved response, then the Claim Administrator and/or its agent or employee shall promptly refer
the inquiry to Class Counsel and Defendants’ Counsel.
(p)

The Claim Administrator is responsible for:
(1)

Sending the Email Notice approved by the Court;

(2)

Printing and distributing the Postcard Notice approved by
the Court;

(3)

Causing the Published Notice to the Class Members
approved by the Court to be published;

(4)

Causing the Online Notice to the Class Members approved
by the Court to be published;

(5)

Performing physical mailing address and email address
updates and verifications prior to the distribution of the
Postcard Notice;

(6)

Mailing Postcard Notice to those Class Members who were
provided Email Notice and had it returned undeliverable and
who have a physical mailing address in Defendants’ records;

(7)

Performing a single skip trace to follow up on any returned
mail or email Postcard Notices;
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(8)

Creating and maintaining the Settlement Website and a
toll-free number that Class Members can contact to request a
copy of this Agreement, a Long Form Notice, and/or a Claim
Form, and/or to obtain any other information concerning this
Settlement or this Agreement;

(9)

Consulting with Defendants’ Counsel and/or Class Counsel
concerning any relevant issues, including (without
limitation) distribution of the Class Notice and processing of
Claim Forms;

(10)

Processing and recording timely and proper requests for
exclusion from or objections to the Settlement;

(11)

Processing and recording Claim Forms;

(12)

Preparing, drafting, and serving the CAFA Notice;

(13)

Emailing Credit Certificates to Class Members who submit a
timely and proper Claim Form requesting a Credit
Certificate;

(14)

Emailing Credit Certificates to Class Members in Group B;

(15)

Mailing Cash Payments to Class Members who submit a
timely and proper Claim Form requesting a Cash Payment;
and

(16)

Such other tasks as the Parties mutually agree or the Court
orders the Claim Administrator to perform in connection
with this Agreement.
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(q)

The Parties shall supervise the Claim Administrator in the

performance of the notice functions set forth in this Section.
(r)

At least fourteen (14) days prior to the Final Approval Hearing, the

Claim Administrator shall certify to the Court that it has complied with the notice requirements set
forth herein.
(s)

Defendants shall be responsible for paying all reasonable costs of

notice as set forth in this Section and all costs of the Claim Administrator in processing objections
and exclusion requests in an amount not to exceed $200,000.00.
(t)

Within two hundered and ten (210) days after the Effective Date, the

Claim Administrator shall destroy all Class Member’s identifying information received from
Defendants and otherwise in connection with the implementation and administration of this
Settlement.
(u)

Upon completion of the implementation and administration of the

Settlement, the Claim Administrator shall provide written certification of such completion to Class
Counsel and Defendants’ Counsel.
VIII. ATTORNEYS’ FEES AND EXPENSES AND INCENTIVE AWARDS
8.1.

Plaintiff’s Counsel may make application to the Court for an award of

Attorneys’ Fees and Expenses as compensation for the time and effort, undertaken in and risks of
pursuing this Litigation, but agree that, combined, the requested Attorneys’ Fees and Expense
Award shall not aggregately exceed $787,500.00. Plaintiff’s Counsel shall not be permitted to
petition the Court for any additional payments for fees, costs or expenses from Defendants.
Attorneys’ Fees and Expenses shall be for all claims for attorneys’ fees, costs and expenses, past,
present, and future incurred in the Litigation in connection with claims against Defendants.
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8.2.

Defendants covenant and agree on behalf of themselves and the Released

Parties that, provided Plaintiff’s application for Attorneys’ Fees and Expenses is consistent with
Section 8.1 and does not collectively exceed $787,500.00, they and the Released Parties shall not
(a) oppose or submit any evidence or argument challenging or undermining Plaintiff’s application
for Attorneys’ Fees and Expenses; (b) encourage or assist any person to oppose or submit any
evidence or argument challenging or undermining Plaintiff’s application for Attorneys’ Fees and
Expenses; or (c) encourage or assist any person to appeal from an order awarding Attorneys’ Fees
and Expenses.
8.3.

Any Attorneys’ Fees and Expenses awarded by the Court which does not

exceed $787,500.00 shall be paid by the Claim Administrator to Class Counsel within ten (10)
days after Defendants fund the Settlement Fund.
8.4.

Payment of any Attorneys’ Fees and Expenses to Plaintiff’s Counsel shall

constitute full satisfaction by Defendants of any objection to pay any amounts to any person,
attorney or law firm for attorneys’ fees, expenses, or costs in the Litigation incurred by any
attorney on behalf of Plaintiff, the Class, or the Settlement Class, and shall relieve Defendants and
Defendants’ Counsel of any other claims or liability to any other attorney or law firm for any
attorneys’ fees, expenses, and/or costs to which any of them may claim to be entitled on behalf of
Plaintiff, the Class, and/or the Settlement Class.
8.5.

Any Attorneys’ Fees and Expenses paid to Plaintiff and Plaintiff’s Counsel

under this Section shall be paid separate and apart from the Valid Claims and shall not take away
from or otherwise reduce the monetary relief available to the Settlement Class.
8.6.

Plaintiff’s Counsel may also make application to the Court for an Incentive

Award for Plaintiff in an amount not to exceed $5,000.00, as compensation for Plaintiff’s time and
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effort undertaken in and risks of pursuing this Litigation, including preparing for and participating
in a nearly 7-hour deposition.
8.7.

The Incentive Award shall be the total obligation of Defendants to pay

money to Plaintiff, in connection with the Litigation and this Settlement, other than amounts due to
Plaintiff for any Valid Claim he submits pursuant to Section 6 of this Agreement.
8.8.

Defendants covenant and agree on behalf of themselves and the Released

Parties that, provided Plaintiff’s application for an Incentive Award is consistent with Section 8.6,
they and Released Parties shall not (a) oppose or submit any evidence or argument challenging or
undermining Plaintiff’s application for an Incentive Award; (b) encourage or assist any person to
oppose or submit any evidence or argument challenging or undermining Plaintiff’s application for
an Incentive Award; or (c) encourage or assist any person to appeal from an order making an
Incentive Award.
8.9.

Any Incentive Award awarded by the Court which does not exceed

$5,000.00 shall be paid by the Claim Administrator to Plaintiff within ten (10) days after
Defendants fund the Settlement Fund provided Plaintiff has executed the General Release
substantially in the form attached as Exhibit E.
8.10.

Plaintiff’s Counsel and Plaintiff agree that the denial of, reduction or

downward modification of, or failure to grant any application for Attorneys’ Fees and Expenses or
Incentive Award shall not constitute grounds for modification or termination of this Agreement,
including the Settlement and releases provided for herein.
8.11.

Except as set forth in this Agreement, each Party shall bear his or its own

fees, costs, and expenses.
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IX.

CLASS SETTLEMENT PROCEDURES
9.1.

Preliminary Approval. As soon as practicable after the signing of this

Agreement, Plaintiff shall move, with the support of Defendants, solely for purposes of this
Settlement, for a Preliminary Approval Order, substantially in the form of Exhibit C. The Parties
shall seek to schedule a Final Approval Hearing to occur four (4) weeks after the Objection
Deadline.
9.2.

Exclusions and Objections. The Preliminary Approval Order and Class

Notice shall advise prospective Class Members of their rights to exclude themselves from the
Settlement, forego the benefits of this Settlement and reserve the right to pursue an individual
claim; to object to this settlement individually or through counsel; and to appear at the Final
Approval Hearing.
(a)

Exclusions. Class Members and persons purporting to act on their

behalf who decide to be excluded from this Settlement must submit to the Claim Administrator a
written statement requesting exclusion from the Settlement by the Objection/Exclusion Deadline
or by such date otherwise ordered by the Court. Such written request for exclusion must (i) contain
the name and address of the person requesting exclusion, (ii) be made by submitting the online
form on the Settlement Website or by mailing a valid exclusion request by First Class U.S. Mail to
the Claim Administrator at the specified address as described in the Class Notice, and (iii) be
submitted online or postmarked on or before the Objection/Exclusion Deadline in order to be
valid. For exclusion requests that are submitted online, the Class Member shall have the
opportunity to print a page immediately after submission showing the information entered and the
date and time the request for exclusion was received. Settlement Class Members shall be
encouraged, but not required, to provide their email addresses in their requests for exclusion.

30

Case 4:18-cv-03369-DMR Document 61-1 Filed 07/08/19 Page 32 of 116

(b)

Class Members who fail to submit a timely and valid written request

for exclusion consistent with this Section shall be deemed to be a member of the Settlement Class
and as such shall be bound by all terms of the Settlement and the Final Approval Order and
Judgment if the Settlement is approved by the Court.
(c)

A Class Member who is excluded from this Settlement shall not be

bound by this Settlement or any Final Approval Order entered by the Court approving this
Settlement, shall not be permitted to object to this Settlement, and shall not be entitled to receive
any of the benefits of the Settlement.
(d)

If a Class Member submits both a Claim Form and an exclusion

request, the Claim Form shall take precedence and be considered valid and binding, and the
exclusion request shall be deemed to have been sent by mistake and rejected.
(e)

Within fifteen (15) days following the Objection/Exclusion

Deadline, the Claim Administrator shall provide in writing to Defendants’ Counsel and Class
Counsel the names of those Class Members who have requested exclusion from the Settlement in a
valid and timely manner, and Plaintiff’s Counsel shall file that list with the Court, with service on
Defendants’ Counsel.
(f)

The Class Representative acknowledges and agrees that he will not

exclude himself from this Settlement.
9.3.

Objections. Class Members and persons purporting to act on their behalf

who wish to object to the fairness, reasonableness, or adequacy of the Settlement or this
Agreement, any request for Attorneys’ Fees and Expenses, or any request for an Incentive Award
shall submit a written notice of objection in accordance with the following procedures:
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(a)

Class Members who wish to object must submit a written statement

of objection to the Class Action Clerk, United States District Court for the Northern District of
California, postmarked on or before the Objection/Exclusion Deadline.
(b)

To be valid, an Objection must include: (a) a reference at the

beginning to this case, Carlotti v. Asus Computer International Inc., et al., Case No.
4:18-cv-03369-DMR, and the name of the presiding judge, the Hon. Donna Ryu, United States
District Court for the Northern District of California; (b) the name, address, telephone number,
and, if available, the email address of the Person objecting, and if represented by counsel, of
his/her counsel; (c) a written statement of all grounds for the Objection, accompanied by any legal
support for such Objection; (d) whether he/she intends to appear at the Final Approval Hearing,
either with or without counsel; (e) a statement of his/her membership in the Class, including all
information required by the Claim Form; and (f) a detailed list of any other objections submitted
by the Class Member, or his/her counsel, to any class actions submitted in any court, whether state
or otherwise, in the United States in the previous five (5) years. If the Class Member or his/her
counsel has not objected to any other class action settlement in any court in the United States in the
previous five (5) years, he/she shall affirmatively state so in the written materials provided in
connection with the Objection to this Settlement. Failure to include this information and
documentation may be grounds for overruling and rejecting the Objection.
(c)

Subject to the Court’s approval, any objecting Class Member may

appear, in person or by counsel, at the Final Approval Hearing to show cause why this Settlement
and this Agreement should not be approved as fair, adequate, and reasonable or to object to any
request for a Attorneys’ Fees and Expenses or Incentive Award. To appear in person or by counsel
at the Final Approval Hearing, fourteen (14) days prior to the Final Approval Hearing, the
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objecting Class Member must file with the Court and serve upon Class Counsel and Defendants’
Counsel a Notice of Intention to Appear. The Notice of Intention to Appear must include copies of
any papers, exhibits, or other evidence that the objecting Class Member (or his/her counsel) will
present to the Court in connection with the Final Approval Hearing.
(d)

Any Class Member who fails to submit a proper Notice of Intention

to Appear prior to fourteen (14) days before the Final Approval Hearing, along with copies of any
papers, exhibits, or other evidence that the objecting Class Member (or his/her counsel) will
present to the Court in connection with the Final Approval Hearing, will not be heard during the
Final Approval Hearing.
(e)

Any Class Member who fails to timely submit a written objection

prior to the Objection/Exclusion Deadline will not be heard during the Final Approval Hearing and
the Class Member’s objection(s) shall be waived and will not be considered by the Court.
(f)

Any Class Member who submits a timely written request for

exclusion from the Settlement shall not be permitted to object to the Settlement. Any written
objection submitted by a Class Member who has submitted a timely written request for exclusion
from the Settlement will not be heard during the Final Approval Hearing and the Class Member’s
objection(s) shall be waived and shall not be considered by the Court at the Final Approval
Hearing.
(g)

The agreed-upon procedures and requirements for filing objections

in connection with the Final Approval Hearing are intended to ensure the efficient administration
of justice in accordance with each Class Member’s due process rights. Such procedures are
designed to identify whether any person making an objection has standing to do so and to identify
“professional objectors.”
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(h)

Any Class Member who submits a written objection in accordance

with this Section shall be entitled to all of the benefits of the Settlement and this Agreement,
provided the objecting Class Member complies with all the requirements set forth in this
Agreement for submitting a timely and valid Claim, and shall be bound by all terms of the
Settlement and the Final Approval Order and Judgment if the Settlement is approved by the Court.
(i)

Class Counsel shall serve on Defendants’ Counsel and file with the

Court any written objections to the Settlement received within fifteen (15) days following the
Objection/Exclusion Deadline.
9.4.

Conditions Impacting Finality of Settlement.
(a)

If more than 1,000 Class Members submit a timely and valid request

to exclude themselves from the Settlement, Defendants shall have the unilateral right to terminate
and withdraw from the Settlement in its entirety; provided, however, that Defendants must notify
Class Counsel and the Court that it is exercising such option within seven (7) business days of the
filing with the Court of the opt-out list described in Section 9.2 of this Agreement. Furthermore,
except for changes to the time periods set forth in Section 6.3, all other terms and limitations set
forth in this Agreement and in the documents referred to or incorporated herein (including but not
limited to the Long Form Notice, the Published Notice, the Online Notice and the Claim Form)
shall be deemed material to the Parties’ agreement, and in the event any such other term is altered
or amended by the Court (including if the Court refuses to certify the Settlement Class and/or
modifies the definition of the class), or any other court, or if any federal or state authority objects to
or requires modifications to the Agreement, any Party whose rights or obligations are affected by
the alteration or amendment may terminate this Agreement upon written notice to the other Party.
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(b)

The Parties expressly agree that in the event of any of the following

conditions: (i) the Court does not preliminarily approve the Settlement; (ii) the Court does not
finally approve the Settlement; (iii) the Court does not enter the Final Approval Order and
Judgment; (iv) Defendants withdraw and cancel the Settlement pursuant to Section 9.4(a); and/or
(v) this Settlement does not become final for any reason; then this Agreement shall be null and
void ab initio and any order entered by the Court in furtherance of this Settlement shall be treated
as withdrawn or vacated by stipulation of the Parties (subject to Court approval) and Defendants
shall have no further obligation under this Agreement; provided, however, that in the event of the
denial of Preliminary Approval or Final Approval, the Class Representative and/or Defendants
may seek appellate review through a writ or pursue any other available appellate remedy in support
of the Settlement or this Agreement. Nothing herein is intended to restrict or limit the rights of
either Defendants or the Class Representative to appeal any order of this Court in the event the
Settlement is not finally approved for any reason. During the pendency of any appeal of the denial
of Preliminary Approval or Final Approval, this Agreement shall remain valid and binding.
(c)

If any of the conditions outlined in Section 9.4(b) occur such that

this Settlement does not become final, the Parties shall proceed in all respects as if this Agreement
had not been executed; provided, however, that Defendants shall be responsible for the payment of
reasonable Administration Costs actually incurred for services already incurred up to such time.
Notwithstanding the foregoing, neither the denial of, an appeal of, a modification of, nor a reversal
on appeal of any Attorneys’ Fees and Expenses or Incentive Award shall constitute grounds for
cancellation or termination of this Agreement.
(d)

If Preliminary Approval is denied, the Parties shall be returned to

their respective statuses as of the date immediately prior to the execution of this Agreement on the
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latest of the following events (i) the thirty-first (31st) day following the denial of Preliminary
Approval; or (ii) the conclusion of any appeal or writ of mandamus from the denial of Preliminary
Approval. In either of these events, within thirty (30) days, the Parties will jointly file a stipulation
regarding a revised proposed schedule for briefing Plaintiffs’ motion for class certification and for
class-related discovery.
(e)

If Final Approval is denied, the Parties shall be returned to their

respective statuses as of the date immediately prior to the execution of this Agreement on the latest
of the following events: (i) the thirty-first (31st) day following the denial of Final Approval; or (ii)
the conclusion of any appeal or writ of mandamus from the denial of Final Approval. In either of
these events, within thirty (30) days, the Parties will file a joint stipulation regarding a revised
proposed schedule for briefing on Plaintiffs’ motion for class certification and for class-related
discovery.
9.5.

Effect if Settlement Not Approved or Agreement is Terminated. This

Agreement is entered into only for purposes of settlement. In the event that Preliminary Approval
or Final Approval of this Agreement does not occur for any reason, including without limitation
termination of this Agreement pursuant to Section 9.4, or if Final Approval is reversed on appeal,
then no term or condition of this Agreement, or any draft thereof, or discussion, negotiation,
documentation, or other part or aspect of the Parties’ settlement discussions shall have any effect,
nor shall any such matter be admissible in evidence for any purpose in the Litigation, or in any
other proceeding; the Litigation may continue as if the Settlement had not occurred; and any orders
conditionally certifying or approving certification of the Settlement Class shall be vacated, and the
Parties returned to their pre-Settlement litigation posture. The Parties agree that all drafts,
discussions, negotiations, documentation or other information prepared in relation to this
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Agreement, and the Parties’ settlement discussions, shall be treated as strictly confidential and
may not, absent a court order, be disclosed to any person other than the Parties’ counsel, and only
for purposes of the Litigation.
9.6.

Final Approval and Judgment. After Preliminary Approval, Class Notice is

provided to the Class Members, and the expiration of the Objection/Exclusion Deadline, a Final
Approval Hearing shall be held on a date set by the Court. The Parties shall request that the Court
enter the Final Approval Order, substantially in the form of Exhibit D.
X.

RELEASES
10.1.

Releases Regarding Settlement Class Members and Released Parties.

As of the Effective Date, the Class Representative and Settlement Class Members hereby
expressly fully release and forever discharge the Released Parties and further expressly agree that
they shall not now or thereafter institute, maintain, or assert against the Released Parties, either
directly or indirectly, on their own behalf or on behalf of any class or other person or entity, in any
action, regulatory action, arbitration, or court or other proceeding of any kind, any causes of
action, claims, damages, equitable, legal and administrative relief, interest, demands, rights, or
remedies, including, without limitation, claims for injunctive relief, declaratory relief, damages,
mental anguish, unpaid costs, penalties, liquidated damages, punitive damages, interest, attorneys’
fees, litigation costs, restitution, disgorgement, or equitable relief against the Released Parties,
whether based on federal, state, or local law, statute, ordinance, regulation, constitution, contract,
common law, or any other source, that relate to the Released Claims.
(a)

The Class Representative and Settlement Class Members expressly

agree that this release is, and may be raised as, a complete defense to and precludes any claim,
action, or proceeding encompassed by the release against the Released Parties. It is the intention of
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the Class Representative in executing this release on behalf of himself and the Settlement Class to
fully, finally, and forever settle and release all matters and all claims relating to the Released
Claims in every way.
(b)

Without limiting the foregoing, nothing in this Agreement shall

release, preclude, or limit any claim or action by the Parties to enforce the terms of this Agreement.
(c)

To the fullest extent permitted by law, the Class Representative and

the Settlement Class Members agree not to commence or participate in any claim, demand,
grievance, action, or other proceeding against any of the Released Parties based on, concerning, or
arising out of any of the Released Claims.
10.2.

Waiver of Provisions of California Civil Code Section 1542. The Class

Representative and Defendants shall, by operation of Final Approval and Judgment, be deemed to
have waived the provisions, rights and benefits of California Civil Code Section 1542, and any
similar law of any state or territory of the United States or principle of common law. In addition,
Settlement Class Members shall, by operation of Final Approval and Judgment, be deemed to have
waived the provisions, rights and benefits of California Civil Code Section 1542, and any similar
law of any state or territory of the United States or principle of common law, but only with respect
to the matters released as set forth Section 10.1 above. Section 1542 provides:
A general release does not extend to claims that the creditor or releasing party
does not know or suspect to exist in his or her favor at the time of executing
the release and that, if known by him or her, would have materially affected
his or her settlement with the debtor or released party.
10.3.

Effectuation of Settlement. None of the above releases include releases of

claims to enforce the terms of the Settlement provided for in this Agreement.
10.4.

No Admission of Liability. This Agreement reflects, among other things,

the compromise and settlement of disputed claims among the Parties hereto, and neither this
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Agreement nor the releases given herein, nor any consideration therefor, nor any actions taken to
carry out this Agreement are intended to be, nor may they be deemed or construed to be, an
admission or concession of liability, or the validity of any claim, or defense, or of any point of fact
or law (including but not limited to matters respecting class certification) on the part of any Party.
Defendants expressly deny the Allegations. Neither this Agreement, nor the fact of settlement, nor
the settlement proceedings, nor settlement negotiations, nor any related document, shall be used as
an admission of any fault or omission by the Released Parties, or be offered or received in evidence
as an admission, concession, presumption, or inference of any wrongdoing by the Released Parties
in any proceeding, except that this Agreement may be offered or received in evidence in such
proceedings as may be necessary to consummate, interpret, or enforce this Agreement.
XI. ADDITIONAL PROVISIONS
11.1.

Defendants’ Representation. Defendants represent and warrant that they

ceased sales and distribution of the Laptops prior to the Settlement in the ordinary course of
business because the Laptops reached the end of their life.
11.2.

Non-Disparagement. The Parties, Plaintiffs’ Counsel, and Defendants’

Counsel agree that they will not make or cause to be made any statements that disparage Plaintiff,
Defendants or their employees, or any of the other Released Parties. The Parties, Plaintiffs’
Counsel, and Defendants’ Counsel also agree that they will not encourage any person to disparage
Plaintiff, Defendants or their employees, or any of the other Released Parties. Disparagement
includes, but is not limited to, statements made by any internet posting or use of social media.
Disparagement does not include statements that recite or refer to the Allegations of the Lawsuit or
terms of the Agreement, nor does it include any good faith claim or allegation of a legal violation
in the future.
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11.3.

Cooperation. All of the Parties, their successors and assigns, and their

attorneys agree to work reasonably and cooperatively in order to obtain Court approval of this
Agreement and to effectuate the Settlement, and to provide declarations to facilitate the Court’s
Preliminary Approval and Final Approval of the Settlement. The Parties further agree to cooperate
in the Settlement administration process and implementation of the Settlement and to make all
reasonable efforts to control and minimize the costs and expenses incurred in the administration
and implementation of the Settlement.
11.4.

Change of Time Periods. The time periods and/or dates described in this

Agreement with respect to the giving of notices and hearings are subject to approval and change by
the Court or by the written agreement of Plaintiff’s Counsel and Defendants’ Counsel, without
notice to Class Members.
11.5.

Time for Compliance. If the date for performance of any act required by or

under this Agreement falls on a Saturday, Sunday or court holiday, that act may be performed on
the next business day with the same effect as if it had been performed on the day or within the
period of time specified by or under this Agreement.
11.6.

Governing Law. This Agreement is intended to and shall be governed by

the laws of the State of California, without regard to conflicts of law principles.
11.7.

Entire Agreement. The terms and conditions set forth in this Agreement and

its exhibits constitute the complete and exclusive statement of the agreement between the Parties
hereto relating to the subject matter of this Agreement, superseding all previous negotiations and
understandings, and may not be contradicted by evidence of any prior or contemporaneous
agreement. The Parties further intend that this Agreement constitute the complete and exclusive
statement of its terms as between the Parties, and that no extrinsic evidence whatsoever may be
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introduced in any agency or judicial proceeding, if any, involving the interpretation of this
Agreement. In executing this Agreement, the Parties acknowledge that they have not relied upon
any oral or written understandings, negotiations, agreements, statements, or promises that are not
set forth in this Agreement. The Parties also acknowledge and agree that each has been represented
by its own counsel with respect to the negotiating and drafting of this Settlement and this
Agreement. All exhibits to this Agreement as set forth herein are integrated herein and are to be
considered terms of this Agreement as if fully set forth herein.
11.8.

Modifications. Any amendment or modification of the Agreement must be

in writing signed by all of the Parties to this Agreement or their counsel. The Parties agree that
nonmaterial amendments or modifications to this Agreement may be made in writing after
Preliminary Approval without the need to seek the Court’s approval. If the Court indicates, prior to
Preliminary Approval or Final Approval, that the Settlement will not be approved unless certain
changes are made, the Parties will attempt in good faith to reach an agreement as to any such
changes prior to withdrawing from this Agreement. However, if no such agreement can be reached
within thirty (30) days after the Court indicates that the Settlement will not be approved unless
certain changes are made, then the Class Representative or Defendants may terminate and
withdraw from this Agreement. If this Agreement is terminated under such circumstances, the
Class Representative, Defendants, and the Class Members shall be deemed to be in the same
position as existed prior to its execution, with the same status quo ante rights and interests as they
may have had absent the entry by Defendants and the Class Representative into this Agreement
and any and all other understandings and agreements between the Parties and their respective
counsel relating to the Settlement shall be deemed to be null and void and of no force and effect.
Upon termination under this Section of the Agreement, within thirty (30) days of the Agreement’s
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termination, the Parties will file a joint stipulation regarding a revised proposed schedule for
briefing on the Plaintiffs’ motion for class certification and for class-related discovery. Without
further order of the Court, the Parties may agree in writing to reasonable extensions of time to
carry out any of the provisions of this Agreement or the Preliminary Approval Order.
11.9.

No Admissions. If this Agreement does not become effective or is

cancelled, withdrawn, or terminated for any reason, it shall be deemed negotiation for settlement
purposes only and will not be admissible in evidence or usable for any purposes whatsoever in the
Litigation or any proceedings between the Parties or in any other action related to the Released
Claims or otherwise involving the Parties or any Released Party. Nothing in this Agreement may
be construed as, or may be used as, an admission by the Class Representative that any of his claims
are without merit. Nothing in this Agreement may constitute, may be construed as, or may be used
as an admission by Defendants of any fault, wrongdoing, or liability whatsoever or that class
certification is appropriate. Defendants continue to affirmatively deny all liability and all of the
claims, contentions, Released Claims, and each and every allegation made by the Class
Representative in the Litigation.
11.10. Advice of Counsel. The determination of the terms of, and the drafting of,
this Agreement have been by mutual agreement after extensive arm’s-length, bilateral
negotiations, with consideration by and participation of all Parties and their counsel. The
presumption found in California Civil Code section 1654 that uncertainties in a contract are
interpreted against the party causing an uncertainty to exist is hereby waived by all Parties.
11.11. No Tax Advice. Neither Class Counsel nor Defendants’ Counsel intends
anything contained herein to constitute legal advice regarding the tax consequences of any amount
paid hereunder nor shall it be relied upon as such.
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11.12. Conflicts. In the event of a conflict between this Agreement and any other
document prepared pursuant to the Settlement, the terms of this Agreement supersede and control.
11.13. No Waiver. Any failure by any Party to insist upon the strict performance
by any other Party of any provision of this Agreement shall not be deemed a waiver of any
provision of this Agreement and such Party, notwithstanding such failure, shall have the right
thereafter to insist upon the specific performance of any and all of the provisions of this
Agreement.
11.14. Warranties. Each signatory to this Agreement hereby warrants that he/it has
the authority to execute this Agreement and thereby bind the respective Party. The Class
Representative warrants and represents that he is the sole and lawful owner of all rights, title, and
interest in and to all of the Released Claims and that he has not heretofore voluntarily, by operation
of law or otherwise, sold, assigned, or transferred or purported to sell, assign, or transfer to any
other person or entity any Released Claims or any part or portion thereof.
11.15. Binding Effect of the Agreement. This Agreement shall be valid and
binding as to the Parties and their respective heirs, legal representatives, executors, administrators,
successors, and assigns upon signing by all Parties.
11.16. Execution in Counterparts. This Agreement shall become effective upon its
execution by all of the undersigned. The Parties may execute this Agreement in counterparts
and/or by fax or electronic mail, and execution of counterparts shall have the same force and effect
as if all Parties had signed the same instrument.
11.17. Enforcement of this Agreement. The Court shall retain jurisdiction to
enforce, interpret, and implement this Agreement.

43

Case 4:18-cv-03369-DMR Document 61-1 Filed 07/08/19 Page 45 of 116

11.18. Notices. All notices to the Parties or counsel required by this Agreement,
shall be made in writing and communicated by mail and fax or email to the following addresses:
If to Plaintiff or Plaintiff’s Counsel:
Seth Safier, Esq.
Gutride Safier LLP
100 Pine Street, Suite 1250
San Francisco, CA 94111
Telephone: (415) 639-9090
Fax: (415) 449-6469
Email: asuspower@gutridesafier.com
If to Defendants or Defendants’ Counsel:
Luanne Sacks
Sacks, Ricketts & Case LLP
177 Post Street, Suite 650
San Francisco, CA 94108
Telephone: (415) 549-0581
Fax: (415) 549-0640
Email: lsacks@srclaw.com
11.19. Confidentiality. The Parties, Plaintiff’s Counsel, and Defendants’ Counsel
agree to keep the existence and contents of the term sheet, Agreement, and all related settlement
communications confidential until the filing of the motion for Preliminary Approval. This
provision will not prevent the disclosure of such information prior to the filing of the motion for
Preliminary Approval with the Court to: (1) regulators, rating agencies, independent accountants,
advisors, financial analysts, agents, existing or potential insurers or reinsurers, experts, courts,
co-counsel, the Released Parties, any existing or potential investor of or any existing or potential
lender to any of the Released Parties, the Claims Administrator as may reasonably be required to
effectuate the Settlement, and/or as otherwise required to comply with any applicable law or
regulation; (2) any person or entity to whom the Parties agree in writing disclosure must be made
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to effectuate the Settlement; and/or (3) Defendants or any of the Released Parties as necessary for
any reasonable commercial purpose.
(a)

If contacted by a Class Member, Class Counsel may provide advice

or assistance regarding any aspect of the Settlement requested by the Class Member. At no time
shall any of the Parties or their counsel or their agents seek to solicit Class Members or any other
persons to submit written objections to the Settlement, requests for exclusion from the Settlement,
or to encourage Class Members or any persons to appeal from the Preliminary Approval Order
and/or the Final Approval Order and Judgment.
(b)

The Class Representative and Class Counsel agree that the

discussions and the information exchanged in the course of negotiating this Settlement and
Agreement are confidential and were made available on the condition that they not be disclosed to
third parties (other than experts or consultants retained by the Class Counsel in connection with the
Litigation), that they not be the subject of public comment, and that they not be publicly disclosed
or used by the Class Representative or Class Counsel in any way in the Litigation should it not
settle or in any other proceeding.
11.20. Confidential Documents. All of the Parties agree to cooperate and to work
with one another to protect any confidential materials produced in discovery in the Action. This
includes, but is not limited to, promptly complying with all aspects of the Stipulated Protective
Order (Dkt. 24) regarding such information and stipulating that any confidential information
submitted, whether in the past or in the future, to any court in the Litigation will be sealed. Class
Counsel are entitled to retain an archival copy of the entire file (paper and/or electronic), including
all pleadings, motion papers, transcripts, legal memoranda, correspondence, discovery, expert
reports and exhibits thereto, or attorney work product, even if such materials contain material
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designated as confidential, provided Class Counsel complies with all aspects of the Stipulated
Protective Order (Dkt. 24). Said archival copy will not be used or disclosed for any purpose other
than: (1) in this Litigation (including the Settlement approval process and/or Settlement
administration), (2) in responding to or defending against any objection or complaint by or on
behalf of any Class Member as to the adequacy of Class Counsel’s representation of the Settlement
Class, or (3) in response to a court order or legal process requiring disclosure of such materials.
Prior to disclosing any such materials to any third party, Class Counsel will provide written notice
to Defendants’ Counsel as early as feasible, and no later than three (3) business days after receipt
of such order or legal process, so as to permit Defendants to seek appropriate relief and otherwise
comply with all aspects of the Stipulated Protective Order (Dkt. 24). Class Counsel shall destroy
the foregoing electronic and paper archival copy on the date six (6) years after the Effective Date,
unless during that time period a Settlement Class Member or other person entitled to or potentially
entitled to relief under this Settlement, or a legally authorized representative acting on their behalf,
asserts any claim of malpractice or otherwise challenges the adequacy of Class Counsel’s
representation of the Settlement Class in this Litigation, in a lawsuit, or otherwise. If such a claim
is asserted, Class Counsel may retain an archival copy until the date (i) six (6) years after the
Effective Date, (ii) such claim is finally resolved, or (iii) five (5) years after the assertion of such a
claim, whichever is latest, provided Class Counsel otherwise complies with all aspects of the
Stipulated Protective Order (Dkt. 24). The Parties agree that if there is anything inconsistent in this
Section and the Stipulated Protective Order (Dkt. 24), the provisions of the Stipulated Protective
Order (Dkt. 24) shall control.
11.21. Exhibits. The Exhibits to the Agreement are an integral part of the
Settlement and are hereby incorporated and made part of the Agreement.

46

Case 4:18-cv-03369-DMR Document 61-1 Filed 07/08/19 Page 48 of 116

11.22. Complete Resolution. The Parties intend for this Agreement to be a
complete and final resolution of all disputes between them with respect to the Litigation.
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APPROVED AND AGREED:
DATED: June ___, 2019
06/21/2019

DATED: June ___, 2019

JOSEPH CARLOTTI
_______________________________________
Joseph Carlotti

ASUS COMPUTER INTERNATIONAL

By:_______________________________________
Name:_____________________________________
Its: _______________________________________

DATED: June ___, 2019

ASUSTEK COMPUTER, INC.

By:_______________________________________
Name:_____________________________________
Its: _______________________________________
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EXHIBIT A – CLAIM FORM
IMPORTANT LEGAL MATERIALS
ELIGIBILITY AND GENERAL INSTRUCTIONS
PLEASE READ THIS ENTIRE CLAIM FORM CAREFULLY. To obtain benefits from the Settlement,
you may be required to complete and return this Claim Form. Your completed Claim Form can be mailed to
the Claim Administrator at [address] or submitted electronically via the Settlement Website, at
www.asuslaptopsettlement.com. Your Claim Form must be POSTMARKED BY [DATE] or SUBMITTED
ONLINE NO LATER THAN [DATE] at 11:59 p.m., Pacific Time.
You are eligible to submit a Claim for a Cash Payment or Credit Certificate under this Settlement if you have
purchased any new ASUS Rog Strix GL502VS or GL502VSK laptop (the “Laptops”) from ASUS Computer
International or ASUSTeK Computer Inc. (collectively, “Defendants” or “ASUS”) or an authorized ASUS retailer
in the United States after May 4, 2014. If you purchased more than one Laptop, you can submit more than one claim
but you must submit a separate Claim Form for each purchase.
Please read the Settlement Notice (“Notice”) before you complete and submit this Claim Form. The Notice is
available on the Settlement Website at www.asuslaptopsettlement.com. Defined terms (with initial capitals) used in
the Notice have the same meaning as set forth in the Settlement Agreement, which is also available on the
Settlement Website. By submitting this Claim Form, you acknowledge that you have read and understand the
Notice and the Settlement Agreement. To receive the most current information and regular updates, please visit the
Settlement Website at www.asuslaptopsettlement.com.
If you fail to timely submit a Claim Form, you may be precluded from receiving settlement benefits. If you are a
member of the Class and you do not timely and validly seek to Opt Out of the Class, you will be bound by any
judgment entered by the Court approving the Settlement regardless of whether you submit a Claim Form.
The information you provide on this Claim Form will not be disclosed to anyone other than the Court, the Claim
Administrator, and the Parties in this case, and will be used only for purposes of administering this Settlement (such
as to audit and review a claim for completeness, truth, and accuracy).
BENEFIT INFORMATION
Cash Payment or Credit Certificate. All Class Members may file a claim to receive a Cash Payment or Credit
Certificate under Group A, B, or C as described in the following chart. NOTE: if you are a member of Group B and
are seeking a Credit Certificate only, you do not need to complete this Claim Form. Group B claimants who choose
a Cash Payment instead of a Credit Certificate must complete and submit this Claim Form. You do not have to
submit a Claim Form to obtain repairs under the Extended Warranty. Information regarding the Extended Warranty
is provided on the Settlement Website at www.asuslaptopsettlement.com.
Summary of Group Membership
Group
Am I included?

Group A
If there is proof that you
purchased the Laptop.
The following are
acceptable forms of
proof of purchase:

Group B
If you submitted a
complaint to Defendants
about the Power Defect
and/or the Overheating
Issue prior to March 19,

Group C
All other purchasers of
the Laptop.
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EXHIBIT A – CLAIM FORM
(1) Proof of Purchase,
such as a receipt; or
(2) you purchased the
Laptop from the ASUS
Website; or (3) you
registered the Laptop
with Defendants prior to
the Notice Date, as
reflected by Defendants’
records.
What can I receive?
$210 Credit Certificate
or $110 Cash Payment
Do I need to submit a
Claim Form to receive
benefits?

Yes

Am I required to state
under penalty of
perjury that my
Laptop had the Power
Defect and/or
Overheating Issue?
What information
must I provide with my
Claim?

Yes

Can ASUS inspect my
Laptop?

You must provide your
Laptop Serial Number
and, if you did not
purchase your Laptop
directly from the ASUS
website or register your
Laptop with Defendants
prior to the Notice Date,
you must also provide a
Laptop Proof of
Purchase.
Yes, subject to certain
conditions, unless you
submit a copy of a
posting you made on
Defendants’ Website,
forums, or chat room
complaining about the
Power Defect and/or the
Overheating Issue
(collectively,
“Postings”) prior to
March 19, 2019.

2019.

$210 Credit Certificate
or $110 Cash Payment

$105 Credit Certificate
or $55 Cash Payment

No, unless you choose
to receive a Cash
Payment instead of a
Credit Certificate.
Yes, but only if you
submit a Claim Form to
obtain a Cash Payment.

Yes

You must provide your
Laptop Serial Number.

You must provide your
Laptop Serial Number.

No

No

Yes

Serial Number. “Serial Number” means the serial number of the Laptop. The following webpage on
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EXHIBIT A – CLAIM FORM
Defendants’ Website provides information about how to determine the Laptop’s Serial Number:
https://www.asus.com/us/support/article/566/.
Inspection. Defendants’ right to demand a Laptop inspection for Claims made under Group A is subject to
the following conditions:
(a) Defendants must conduct the inspection, unless both Defendants and you agree to another party to
conduct the inspection.
(b) At the election of Defendants, the inspection must be conducted (1) at your home or business; or (2) at an
alternative inspection site, in which case Defendants pay any shipping costs incurred in delivering the Laptop.
(c) The inspection must be conducted within thirty (30) days of Defendants’ demand for the inspection,
unless otherwise agreed by you.
(d) Any demand for inspection must be accompanied by instructions informing you of the conditions set
forth herein and of the right to refuse the inspection entirely, in which case the claim will be treated as a Group C
Claim.
Claim Administrator’s Discretion. Claims will be paid only if deemed valid and only after the Court
finally approves the Settlement. The Claim Administrator has discretion that will be exercised in good faith to
determine whether your Claim Form is complete and valid and whether the Proof of Purchase you submit, where
required, is sufficient.
Change of Residence. You are responsible for keeping your contact information up to date with the Claim
Administrator. The Claim Administrator will use the email address that you provide on this Claim Form to
communicate with you if communication is necessary. If you move, or if your email address or other contact
information changes after you submit this Claim Form, please contact the Claim Administrator at: [INFO].
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EXHIBIT A – CLAIM FORM
CLAIM FORM
Claimant Information
Claimant Name: ___________________________________ ___ ___________________________________
First Name
MI Last Name
Street Address:
___________________________________________________________________________________________
Street Address2:
____________________________________________________________________________________________
City: ____________________________________________________ State: ___ ___ Zip Code: ___ ___ ___ ___
[optional] Daytime Phone Number: ( ___ ___ ___ ) ___ ___ ___ - ___ ___ ___ ___
[optional] Evening Phone Number: ( ___ ___ ___ ) ___ ___ ___ - ___ ___ ___ ___
[optional, unless you select a Credit Certificate] E-mail Address: _______________________________________

[optional] Class Member ID:
________________________________________________________________________________________
If you received a notice of this Settlement by U.S. mail, your Class Member ID is on the envelope or postcard.
If you received a notice of this Settlement by email, your Class Member ID is in the email.
Group Election
1.

Which Group do you want to file a claim under?
[] Group A

[] Group B (for Cash Payment only)

[] Group C

Purchase Information
2.

Have you purchased an ASUS Rog Strix GL502VS or GL502VSK laptop from Defendants or
an authorized ASUS retailer since May 4, 2014 in the United States?
Yes

No

3. Which model Laptop did you purchase?
ASUS Rog Strix GL502VS

ASUS Rog Strix GL502VSK
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EXHIBIT A – CLAIM FORM
4. What is the Serial Number of your Laptop? Instructions for how to determine the Serial Number of
your Laptop can be found on the following webpage: https://www.asus.com/us/support/article/566/.
___________________________________________________________
5. If you are submitting a Claim for a Cash Benefit under Group B, did you send a customer
service request to Defendants about the Power Defect and/or the Overheating Issue prior to March
19, 2019?
Yes

No

[] Not applicable

6.
If you are submitting a Claim under Group A, and you did not purchase your Laptop from the
ASUS website or register your Laptop with Defendants prior to the Notice Date, you must attach
your Laptop Proof of Purchase to this form (if mailed) or upload your Laptop Proof of Purchase to
the Settlement Website (if submitted online). Laptop Proof of Purchase means a receipt or other
documentation from any Defendant or a third-party commercial source that reasonably establishes
the fact and date of purchase of the Laptop by you during the Class Period in the United States.
To provide Laptop Proof of Purchase, attach it to this form (if mailed) or upload it to the
Settlement Website (if submitted online).
Benefit Election
7. Do you wish to receive a Cash Payment or a Credit Certificate good toward the future purchase of
Defendants’ products?
Cash Payment

Credit Certificate

Inspection Demand – COMPLETE ONLY IF YOU SELECTED GROUP A IN RESPONSE TO
QUESTION 1 ABOVE
8. If you are submitting a Claim under Group A, your Claim to receive a Settlement Benefit is subject to
Defendants’ right to demand inspection of your Laptop at their cost to verify whether it suffers from
the Power Defect and/or Overheating Issue. If Defendants demand inspection of your Laptop, are you
willing to provide the Laptop for the inspection?
Yes

No

9. Did you previously post on the ASUS online forums or ASUS chat room (collectively, “Postings”)
prior to March 19, 2019 that your Laptop experienced the Power Defect and/or Overheating Issue? If
so, you must attach a copy of the Postings to this form (if mailed) or upload a copy (if submitted
online).
Yes

No

To provide Postings, print and attach them to this form (if mailed) or upload it to the
Settlement Website (if submitted online).
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EXHIBIT A – CLAIM FORM
Certification under Penalty of Perjury
By signing below, you are signing under penalty of perjury. Signing under penalty of perjury means that
the information you have provided in the Claim Form is true and correct to the best of your knowledge. It
is a crime to submit a false Claim Form and sign under penalty of perjury.
I hereby certify under penalty of perjury that:
1. My Laptop suffered from the Power Defect and/or the Overheating Issue;
2. The information provided in this Claim Form is accurate and complete to the best of my knowledge,
information, and belief;
3. The additional documentation information provided to the Claim Administrator to support my Claim is
original or else a complete and true copy of the original(s);
4. I am not (a) a Person who purchased or acquired the Laptop for resale purposes; (b) an employee, principal,
legal representative, successor, or and assign of Defendants or their affiliated entities; (c) a government
entity; (d) the mediator in this case or any member of his immediate family; nor (e) a judge to whom this
Action is assigned, or any member of the judge’s immediate family;
5. I have not submitted any other Claim for the same purchase and have not authorized any other Person or
entity to do so, and know of no other Person or entity having done so on my behalf;
6. I understand that by not opting out of the Settlement, I have given a complete Release of all Released
Claims; and
7. I understand that Claims will be audited for veracity, accuracy, and fraud. Claims Forms that are not valid
and/or illegible can be rejected.

Signature:

Dated: ___ ___ / ___ ___ / ___ ___ ___ ___
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EXHIBIT B1 – LONG FORM NOTICE

Attention purchasers of ASUS Rog Stix GL502VS and GL502VSK
Laptops In the United States After May 4, 2014
This notice may affect your rights. Please read it carefully.
A federal court has authorized this notice. This is not a solicitation from a lawyer.
•

The notice concerns a lawsuit called Carlotti, et al. v. ASUS Computer International, et al., No.
4:18-cv-03369, pending in the United States District Court for the Northern District of California
(the “Lawsuit”).

•

A class action Settlement will resolve the Lawsuit against ASUS Computer International
(“ACI”) and ASUSTeK Inc. (“ASUSTek”) (collectively, “Defendants”). The Settlement affects
all Persons who purchased an ASUS Rog Stix GL502VS or GL502VSK laptop (the “Laptops”)
in the United States from Defendants or an authorized ASUS retailer after May 4, 2019.

•

The Lawsuit contends that the Laptops were deceptively marketed as powerful, portable
machines ideal for gaming and video editing with independent cooling systems to give the
Laptops “stability required for intense gaming sessions.” Plaintiff alleges that the Laptops are not
suitable for their ordinary and advertised purpose because the Laptops’ batteries drain even when
the Laptops are connected to electrical outlets (the “Power Defect”). Plaintiff also alleges that the
Laptops’ cooling systems are not independent because they use one set of heatsinks to dissipate
heat from both the graphics processing unit and computational processing unit, so the Laptops
overheat, leading to physical discomfort and/or diminishing the Laptops’ performance and
durability (the “Overheating Issue”).

•

Defendants deny any wrongdoing. They contend that the Laptops have always been truthfully
marketed and labeled and do not suffer from any common defects.

•

To settle the case, Defendants will extend the warranty on the ASUS Rog Strix GL502VS
laptops that experienced the Power Defect. In addition, Defendants will provide all eligible Class
Members a Cash Payment or Credit Certificate. Class Members who are eligible for Qualifying
Repairs under the Extended Warranty can also obtain either a Cash Payment or a Credit
Certificate by filing a Claim. Instructions are set forth below.

•

Defendants have the right to terminate the Settlement if more than 1,000 Class Members submit
a timely and valid request to exclude themselves from the Settlement. If the Settlement is
terminated, then the Lawsuit will proceed to trial.

•

Plaintiff’s lawyers will ask the Court for an Attorneys’ Fee and Expense award of up to $787,500
which will be paid by Defendants. The Attorneys’ Fees and Expenses award is compensation for
investigating the facts, litigating the case, and negotiating the Settlement. They will also ask for
$5,000 to be awarded to Plaintiff for bringing this Lawsuit. This payment is called an “Incentive
Award.”

•

Your legal rights are affected whether you act or don’t act. Read this notice carefully.

This notice contains a summary of proposed Settlement. For the precise terms and conditions of the
Settlement, please see the Settlement Agreement available at www.asuslaptopsettlement.com, or contact
the Claim Administrator at [address] and [phone number].

Questions? Visit www.asuslaptopsettlement.com or call [phone number]
1
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EXHIBIT B1 – LONG FORM NOTICE
PLEASE DO NOT TELEPHONE THE COURT OR THE COURT CLERK’S OFFICE TO
INQUIRE ABOUT THIS SETTLEMENT OR THE CLAIM PROCESS.
YOUR RIGHTS AND OPTIONS IN THIS SETTLEMENT

Obtain
Repairs
Under the
Extended
Warranty

•

DEADLINE

The later of: (i) three
years from the date
If your ASUS Rog Strix GL502VS model laptop suffered of purchase; (ii) 90
from the Power Defect, you can contact ACI technical
days from Final
support using the following toll free number
Approval; or (iii)
([NUMBER]) for repairs.
180 days from the
date of a prior
You can use the Extended Warranty regardless of whether
replacement
of the
you file a claim form for the Cash Payment or Credit
internal
power
Certificate.
supply and/or power
adapter by ASUS.

Submit a
Claim Form

You can receive a Cash Payment or a Credit Certificate
for a future purchase from ASUS. To get these benefits,
you must submit a Claim Form.
If you already sent a customer service request to
Defendants about a Power Defect and/or Overheating
Issue prior to March 19, 2019, as reflected by Defendants’
records, you will get the Credit Certificate automatically,
without submitting a Claim Form. You must still submit a
Claim Form under Group B if you want a Cash Payment
instead.

[28 days prior to
Final Approval]

Opt Out

Get out of the lawsuit and the Settlement. This is the only
option that allows you to ever bring or join another
lawsuit raising the same legal claims against the
Defendants. You will receive no Cash Payment or Credit
Certificate under this Settlement, and no right to obtain a
Qualifying Repair under the Extended Warranty.

[28 days prior to
Final Approval]

File
Objection

Write to the Court about any aspect of the Settlement you
don’t like or you don’t think is fair, adequate, or
reasonable. (If you object to any aspect of the Settlement,
you must submit a written Objection by the Objection
Deadline noted above. Your objection must follow all the
procedures stated in the body of this notice under “How
Do I Object To the Settlement?”)

[28 days prior to
Final Approval]

Go to a
Hearing

Speak in Court about the Settlement. (If you object to any
aspect of the Settlement, you must submit a written
Objection by the Objection Deadline noted above.)

[Final Approval
Hearing Date]

Do Nothing

You will not receive any payment; also, you will have no
right to sue later for the claims released by the Settlement.

These rights and options—and the deadlines to exercise them—are explained in this notice.
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
2
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•

The Court in charge of this case still has to decide whether to approve the Settlement. Cash
Payments and Credit Certificates will be sent to Settlement Class Members only if the Court
approves the Settlement. If there are appeals, payments will not be made until the appeals are
resolved and the Settlement becomes effective. Please be patient.

•

Final Approval Hearing
On [DATE], the Court will hold a hearing to determine: (1) whether the proposed Settlement
should be approved as fair, reasonable, and adequate and should receive final approval; (2)
whether Plaintiff’s Counsel’s application for an award of Attorneys’ Fees and Expenses should
be granted; and (3) whether Plaintiff’s application for an Incentive Award payment should be
granted. The hearing will be held in the United States District Court of the Northern District of
California, before Magistrate Judge Donna M. Ryu, in the Oakland Courthouse, 1301 Clay
Street, Oakland, CA 94612, in courtroom 4 on the 3rd floor, or such other judge assigned by the
Court. This hearing date may change without further notice to you. Consult the Settlement
Website at www.asuslaptopsettlement.com, or the Court docket in this case available through
Public Access to Court Electronic Records (“PACER”) (http://www.pacer.gov), for updated
information on the hearing date and time.

Important Dates
[28 days prior to Final
Approval]
[28 days prior to Final
Approval]
[28 days prior to Final
Approval]
[DATE]

Claims Deadline
Objection Deadline
Opt-Out Deadline
Final Approval Hearing
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1.

How Do I Know If I Am Affected by the Settlement?

This case involves the ASUS Rog Strix GL502VS and the ASUS Rog Strix GL502VSK laptop
computers (the “Laptops”) purchased in the United States since May 4, 2014.
The Parties will ask the Court to certify a Settlement Class defined as “all persons in the United
States who purchased a new ASUS Rog Strix GL502VS or ASUS Rog Strix GL502VSK laptop
computer from Defendants or an authorized retailer of Defendants between May 4, 2014 and the date
Preliminary Approval is entered.” Excluded from the Class are: (i) the Honorable Magistrate Ryu and
any member of her immediate family; (ii) any government entity; (iii) Martin Quinn and any member of
his immediate family; (iv) Defendants; (v) any entity in which Defendants have a controlling interest;
(vi) any of Defendants’ parents, affiliates, and officers, directors, employees, legal representatives, heirs,
successors, or assigns; (vi) any persons who timely opt out of the Settlement Class; (vii) any Person who
received a full refund of the entire purchase price from ASUS or a retailer in connection with the Power
Defect or Overheating Issue alleged in the Lawsuit; (viii) any Person who received a full refund of the
Laptop’s entire purchase price from ASUS or a retailer in connection with the Power Defect,
Overheating Issue, or heat-related issues alleged in the Lawsuit; and (ix) Any Person who signed a
release regarding their Laptop.
If the Settlement does not become effective (for example, because it is not finally approved, or
the approval is reversed on appeal), then this litigation will continue.
2.

What Is the Lawsuit About?

A lawsuit was brought by Plaintiff against Defendants for marketing the Laptops as powerful,
portable machines ideal for gaming and video editing with independent cooling systems to give the
Laptops “stability required for intense gaming sessions.” Plaintiff alleges that the Laptops are not
suitable for their ordinary and advertised purpose of gaming and video editing because they uniformly
suffer from a defect that causes the Laptops’ batteries to drain even when the Laptops are connected to,
and drawing power from, electrical outlets (the “Power Defect”). Plaintiff also alleges that contrary to
Defendants’ marketing representations, the Laptops’ cooling system uses a unitary set of heatsinks to
dissipate heat from the graphics processing unit (“GPU”) and computational processing unit (“CPU”).
Plaintiff alleges that heat generated by computationally or graphically demanding programs overloads
the unitary cooling system’s ability to dissipate heat from the CPU and GPU and causes the Laptop to
overheat to the point of causing physical discomfort and/or diminishing the Laptops’ performance and
durability (the “Overheating Issue”). Plaintiff additionally alleges that Defendants failed to honor their
warranties for the Laptops because Defendants responded to requests for warranty repairs by replacing
the Laptops’ defective components with identical and equally defective components. Defendants deny
that there is any factual or legal basis for Plaintiff’s allegations. Defendants contend that its Laptops do
not suffer from the Power Defect or Overheating Issue, deny making any misrepresentations and,
therefore, deny any liability. They also deny that Plaintiff or any other members of the Settlement Class
have suffered any injury or are entitled to monetary or other relief. The Court has not determined
whether Plaintiff or Defendants are correct.
3.

Why Is There a Lawsuit?

While Defendants deny that there is any legal entitlement to a refund or any other monetary
relief, Plaintiff contends that the Defendants caused consumers to purchase the Laptops when they
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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would not otherwise have done so and/or the Defendants caused consumers to pay more for the Laptops
as a result of Defendants’ failure to disclose the Power Defect or Overheating Issues. The lawsuit seeks
to recover, on behalf of all Settlement Class Members, monetary damages as a result of the alleged
misrepresentations.
4.

Why Is This Case Being Settled?

Plaintiff filed his original lawsuit on May 4, 2018 in Alameda Superior Court. This lawsuit was
removed to the United States District Court of the Northern District of California on June 7, 2018.
Plaintiff’s Counsel conducted a thorough examination and investigation of the facts and law
relating to the matters in the Litigation, which included extensive formal and informal discovery, the
retention and consultation of an electrical engineering expert, requesting and receiving written discovery
responses from ACI, examining Defendants’ documents, and questioning Defendants about their
documents.
On March 19, 2019, the Parties participated in an all-day mediation conducted by Honorable
Martin Quinn at JAMS in San Francisco, California.
Counsel for both Plaintiff and Defendants have determined that there is significant risk in
continuing the litigation. In particular, Plaintiff may have substantial difficulty establishing: (1) that all
the Laptops uniformly experienced the Power Defect and Overheating Issues, (2) that Defendants’
marketing materials were likely to deceive reasonable consumers, (3) that omissions in the marketing
materials were material to reasonable consumers, (4) the amount of damages or restitution due to the
class or to any class member, and (5) that common questions predominate over individual issues such
that a class may be certified. After considering the risks and costs of further litigation, the Parties have
concluded that it is desirable that the Plaintiff’s claims be settled and dismissed on the terms of the
Settlement Agreement.
Plaintiff and his counsel believe that the terms and conditions of the Settlement are fair,
reasonable, adequate, and equitable, and that the Settlement is in the best interest of the Settlement Class
Members.
5.

What Can I Get In The Settlement?
Extended Warranty

ACI agreed to extend the warranty on all ASUS Rog Strix GL502VS laptops to cover all
“Qualifying Repairs” until the later of: (i) three years from the date of purchase; (ii) 90 days from Final
Approval; or (iii) 180 days from the date of a prior replacement of the internal power supply and/or
power adapter by ASUS (“Extended Warranty”). The “Qualifying Repairs” are replacements of the
motherboard and/or AC power adapters as necessary to resolve the Power Defect.
To obtain a Qualifying Repair, the you must contact ACI technical support using the following
toll free number ([NUMBER]), and follow ACI’s instructions for shipping your ASUS Rog Strix
GL502VS to a repair facility for repairs. If ASUS determines that your Rog Strix GL502VS Laptop is
entitled to a Qualifying Repair, then ACI will repair it at no charge to you. If ASUS determines that your
Rog Strix GL502VS Laptop is not entitled to a Qualifying Repair, and the laptop is not eligible for other
repairs under its existing warranty, then ACI will offer to repair the laptop at your expense.
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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You are entitled to Extended Warranty repairs without filing a Claim Form. Additionally, you
can also choose to use the Extended Warranty and separately obtain the Cash Payment or Credit
Certificate by filing a Claim Form as set forth below.
Cash Payment or Credit Certificate
You may file a claim to receive Cash Payment or Credit Certificate regardless of whether you
opt to receive Qualifying Repairs under the Extended Warranty described above.
To receive a Cash Payment, you must fill out and submit a Claim Form. Cash Payments will
be paid by check sent via first-class mail to the mailing address you provide on the Claim Form or by
direct deposit into your bank account, or another form of electronic transfer (such as Paypal, Venmo,
Google Wallet, or Square Cash). Instructions are provided on the Claim Form.
Credit Certificates can be redeemed towards the purchase of any one or more ASUS
products at https://store.asus.com/us, not including shipping costs or taxes. Credit Certificates are fully
transferrable and are stackable, meaning that more than one Credit Certificate may be used towards a
single purchase. No minimum purchase is required to redeem a Credit Certificate. If the total amount of
the purchase (before shipping and taxes) is less than the amount of the Credit Certificate(s) redeemed
during the purchase transaction, the Credit Certificates shall have no residual value. The Credit
Certificate can be combined with any other credit, voucher, coupon, sale, or other discount of any kind
and will not expire for two years after issuance. Credit Certificates have no cash value and cannot be
used for any purpose other than as stated in this section.
The amount and type of Settlement Benefit that Settlement Class Members are entitled to receive
depends on whether he or she is a member of Group A, B, or C.
Group A: You are in Group A if you are a Settlement Class Member and you (1) have a Laptop
Proof of Purchase; or (2) purchased a Laptop directly from the ASUS Website; or (3) registered a
Laptop with ASUS prior to the Notice Date, as reflected by ASUS’ records. Members of Group A can
choose between a $210 Credit Certificate or a $110 Cash Payment. To submit a Group A Claim, you
must provide the Laptop’s Serial Number and, if the you did not purchase the Laptop directly from the
ASUS website or register the Laptop with ASUS prior to the Notice Date, then you must also provide a
Laptop Proof of Purchase. Defendants have the right to demand inspection of your Laptop to verify
whether it suffers from the Power Defect and/or Overheating Issue. However, Defendants may not
demand to inspect your Laptop if you made a posting regarding the Power Defect or Overheating Issue
on Defendants’ Website, forums, or chat room (collectively, “Postings”) prior to March 19, 2019 you
submit a copy of such Postings with your Claim Form.
Group B: You are in Group B if you submitted a complaint about the Power Defect and/or
Overheating Issue to Defendants’ customer service department prior to March 19, 2019. If Defendants
have your contact information, then you will automatically receive a $210 Credit Certificate. You do not
need to submit a Claim Form. You may opt to receive a $110 Cash Payment instead, but if you want the
Cash Payment, then you have to submit a Claim Form.
Group C: You are in Group C if you are a Class Member but you are not in Group A or B.
Members of Group C can receive either a $105 Credit Certificate or a $55 Cash Payment. You must fill
out a Claim Form and you must provide your Laptop’s Serial Number.
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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Group
How do I know if I am
included?

What can I receive?

Summary of Group Membership
Group A
Group B
If you (1) have the Laptop If you sent a customer
Proof of Purchase;
service request to
(2) purchased the Laptop
Defendants about the
from the ASUS Website;
Power Defect and/or the
or (3) registered the
Overheating Issue prior to
Laptop with ASUS prior to March 19, 2019.
the Notice Date, as
reflected by ASUS’
records.
$210 Credit Certificate or
$210 Credit Certificate or
$110 Cash Payment
$110 Cash Payment

Do I need to submit a
Claim Form to receive
benefits?

Yes

Am I required to swear
that my Laptop had the
Power Defect and/or
Overheating Issue?
What information must I
provide with my Claim?

Yes

Can ASUS inspect my
Laptop?

You must provide your
Laptop Serial Number and,
if you did not purchase
your Laptop directly from
the ASUS website or
register your Laptop with
ASUS prior to the Notice
Date, you must also
provide a Laptop Proof of
Purchase.
Yes, subject to certain
conditions, unless you
submit a copy of a posting
you made on Defendants’
Website, forums, or chat
room (collectively,
“Postings”) prior to March
19, 2019.

Group C
All other purchasers of the
Laptop.

$105 Credit Certificate or
$55 Cash Payment

No. You will automatically
receive a Credit
Certificate. If you want to
receive a Cash Payment
instead, you must submit a
Claim Form.
Yes, but only if you submit
a Claim Form to obtain a
Cash Payment.

Yes

You must provide your
Laptop Serial Number.

You must provide your
Laptop Serial Number.

No

No

Yes

“Serial Number” means the serial number of the Laptop. The following webpage on Defendants’
Website provides information about how to determine the Laptop’s Serial Number:
https://www.asus.com/us/support/article/566/.
Defendants’ right to demand a Laptop inspection for Claims made under Group A is subject to
the following conditions:
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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(a) The inspection must be conducted by ACI, unless both Defendants and the Settlement Class
Member agree otherwise.
(b) At the election of the Defendants, the inspection must be conducted (1) at the home or
business of the Settlement Class Member; or (2) at an alternative inspection site, in which case
Defendants pay any shipping costs incurred in delivering the Laptop.
(c) The inspection must be conducted within thirty days of Defendants’ demand for the
inspection, unless otherwise agreed by Settlement Class Member.
(d) Any demand for inspection must be accompanied by instructions informing the Settlement
Class Member of the conditions set forth herein and of the right to refuse the inspection entirely, in
which case the claim will be treated as a Group C Valid Claim.
Claims will be paid only if deemed valid and only after the Court finally approves the
Settlement.
6.

How Do I Make A Claim?

To make a Claim, you must fill out a Claim Form. Claim Forms are available on the Settlement
Website at www.asuslaptopsettlement.com. You can submit the Claim Form online, or you can print it
and mail it to the Claim Administrator at: [address]. Claim Forms must be submitted online or
postmarked by [DATE]. Cash Payments and Credit Certificates will be issued only if the Court gives
final approval to the proposed Settlement and after the Final Approval is no longer subject to appeal.
Please be patient as this may take months or even years in the event of an appeal.
7.

When Do I Get My Benefits?

The Court will decide whether to approve the settlement at a Final Approval Hearing. That
hearing is currentlly scheduled for [DATE].
Extended Warranty: If the Court approves the Settlement, the Extended Warranty will be made
available beginning on the date of Final Approval. The Extended Warranty will continue to be honored
unless the approval of the Settlement is reversed on appeal.
Cash Payments and Credit Certificates: If the Court approves the Settlement and there are no
appeals, then Cash Payments and Credit Certificates will be distributed approximately 45 days after the
Settlement is no longer subject to appeal or review, unless otherwise ordered by the Court. If the Court
does not approve the Settlement, or if the Settlement is overturned on appeal, no benefit checks or credit
certificates will be issued.
8.

What Do Plaintiff and His Lawyers Get?

To date, Plaintiff’s Counsel has not been compensated for any of their work on this case. As part
of the Settlement, Plaintiff’s Counsel may apply to the Court for an award of up to $787,500 from
Defendants to pay their Attorneys’ Fees and Expenses. An award to Plaintiff’s Counsel does not affect
the funds available to pay Valid Claims.
In addition, the Plaintiff in this case may apply to the Court for an Incentive Award up to $5,000.
This payment is designed to compensate Plaintiff for the time, effort, and risks he undertook in pursuing
this litigation.
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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A copy of Plaintiff’s Counsel’s request for an award of Attorneys’ Fees and Expenses and an
Incentive Award is available on the Settlement Website. The Court will determine the amount of
Attorneys’ Fees and Expenses as well as the amount of the Incentive Award.
9.

What Happens If I Do Not Opt Out of the Settlement?

If you are a Settlement Class Member and you do not Opt Out of the Settlement, you will be
legally bound by all orders and judgments of the Court, and you will also be legally bound to the
Releases of the claims in the Settlement. This means that in exchange for being a Settlement Class
Member and being eligible for the benefits of the Settlement, you will not be able to sue, continue to
sue, or be part of any other lawsuit against ASUS Computer International Inc., ASUSTeK Inc., and/or
any of the Released Parties that involves the same legal allegations as those resolved through this
Settlement.
You will not be responsible for any out-of-pocket costs or attorneys’ fees concerning this
case if you stay in the Settlement Class.
Staying in the Settlement Class means that you give up the following legal claims:
a) Upon the Effective Date and without any further action by the Court or by any Party to this
Agreement, Settlement Class Members (except any such Person who has filed a proper any
timely request for exclusion from the Settlement Class), including any Person claiming
derivative rights of the Settlement Class Member as the Settlement Class Member’s parent,
child, heir, guardian, associate, co-owner, attorney, agent, administrator, executor, devisee,
predecessor, successor, assignee, assigns, representative of any kind, shareholder, partner,
director, employee or affiliate, shall release and forever discharge the Released Parties from any
and all actions, causes of actions, claims, administrative claims, demands, rights, damages,
obligations, suits, debts, liens, penalties, fines, contracts, agreements, judgments, expenses, costs,
liabilities, and causes of action of every nature and description, whether known or unknown,
suspected or unsuspected, existing now or arising in the future that were or could have been
asserted in the Action regarding the labeling, advertising, or formulation of the Products (the
“Released Claims”).
b) With respect to the released claims set forth in the preceding paragraph, each Settlement Class
Member shall be deemed to have waived and relinquished, to the fullest extent permitted by law,
the provisions, rights and benefits conferred by any law of any state of the United States, or
principle of common law or otherwise, which is similar, comparable, or equivalent to section
1542 of the California Civil Code, which provides:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE
RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR
OR RELEASED PARTY.

Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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The Settlement Class Members understand and acknowledge the significance of these waivers of
California Civil Code section 1542 and any other applicable federal or state statute, case law,
rule or regulation relating to limitations on releases. In connection with such waivers and
relinquishment, the Settlement Class Members acknowledge that they are aware that they may
hereafter discover facts in addition to, or different from, those facts that they now know or
believe to be true with respect to the subject matter of the Settlement, but that it is their intention
to release fully, finally, and forever all Released Claims with respect to the Released Parties, and
in furtherance of such intention, the release of the Released Claims will be and remain in effect
notwithstanding the discovery or existence of any such additional or different facts.
c) The Parties shall be deemed to have agreed that the release set forth herein will be and may be
raised as a complete defense to and will preclude any action or proceeding based on the Released
Claims.
d) Nothing in this release shall operate to bar or release any claim for personal injury or property
damage arising out of the use of the Product, nor shall anything in this release operate to bar any
defense, cross-claim or counter-claim in any action initiated by any of the Released Parties
against any Settlement Class Member.
10.

How Do I Opt Out of the Settlement?

You can Opt Out of the Settlement Class if you wish to retain the right to sue Defendants
separately for the Released Claims. If you Opt Out, you cannot file a Claim or Objection to the
Settlement.
To Opt Out, you must complete the online form at the Settlement Website or mail an Opt-Out
request to the Claim Administrator at [info], with copies mailed to Plaintiff’s Counsel and counsel for
Defendants. If mailed, the Opt-Out request must be signed by you, contain your full name, address, and
phone number(s), and the following statement: “I/We request to Opt Out from the settlement in the
ASUS Action.” The Opt-Out request must be submitted online or postmarked by the Opt-Out Deadline
set forth above.
11.

Can I Object to the Settlement?

You can ask the Court to deny approval of the Settlement by timely filing an Objection with the
Court. You can’t ask the Court to change the terms of the Settlement or order a larger Settlement
Benefits; the Court can only approve or disallow the Settlement as it is written. If the Court does not
approve the Settlement, then no Cash Payments or Credit Certifciates will be sent out, and the Lawsuit
will continue.
You can also ask the Court to deny Plaintiff’s request for Attorneys’ Fees and Expenses and the
Incentive Award. If the Court does not approve those payments, then Plaintiff and/or his counsel will not
get paid. Denying Plaintiff’s motion for Attorneys’ Fees and Expenses and Incentive Award will not
increase the amount of money paid to the Settlement Class.
You may appear at the Final Approval Hearing, either in person or through your own attorney. If
you appear through your own attorney, you are responsible for paying that attorney. If you want to raise
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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an objection to the Settlement at the Final Approval Hearing, you must first submit that objection in
writing to the Clerk of the Court as set forth below. Your objection must be postmarked and received
on or before the Objection Deadline.
Your objection must be mailed to: Class Action Clerk, United States District Court for the
Northern District of California, Oakland Courthouse, Suite 400 S, 1301 Clay Street, Oakland, CA
94612, by the Objection Deadline set forth above. Your Objection must include the following
information: (a) a reference at the beginning to this case, Carlotti v. ASUS Computer International et al.,
Case No. 4:18-cv-03369, and the name of the presiding judge, the Magistrate Judge Donna M. Ryu,
United States District Court for the Northern District of California; (b) the name, address, telephone
number, and, if available, the email address of the Person objecting, and if represented by counsel, of
his/her counsel; (c) a written statement of all grounds for the Objection, accompanied by any legal
support for such Objection; (d) whether he/she intends to appear at the Final Approval Hearing, either
with or without counsel; (e) a statement of his/her membership in the Settlement Class, including all
information required by the Claim Form; and (f) a detailed list of any other objections submitted by the
Settlement Class Member, or his/her counsel, to any class actions submitted in any federal or state court
in the United States in the previous five (5) years. If the Settlement Class Member or his/her counsel has
not objected to any other class action settlement in any court in the United States in the previous five (5)
years, he/she shall affirmatively state so in the written materials provided in connection with the
Objection to this Settlement. If you fail to include this information, then your objection may be rejected
and/or overruled.
You can file a Claim even if you object to the Settlement. If you want to receive benefits in the
event that the Court approves the Settlement, then you must submit a Claim Form according to the
instructions described above.
12.

When Will The Court Decide If the Settlement Is Approved?

The Court will hold a hearing on [DATE], to consider whether to approve the Settlement. The
hearing will be held in the United States District Court of the Northern District of California, before the
Magistrate Judge Donna M. Ryu, in the Oakland Courthouse, 1301 Clay Street, Oakland, CA 94612, in
courtroom 4 on the 3rd floor, or such other judge assigned by the Court.
The hearing is open to the public. This hearing date may change without further notice to you.
Consult the Settlement Website at www.asuslaptopsettlement.com or the Court docket in this case
available through Public Access to Court Electronic Records PACER (http://www.pacer.gov), for
updated information on the hearing date and time.
13.

How Do I Get More Information?

You can inspect many of the court documents connected with this case on the Settlement
Website. Other papers filed in this lawsuit are available by accessing the Court docket in this case
available through PACER (http://www.pacer.gov).
You can contact the Claim Administrator at [info] or by telephone at [info].
You can also obtain additional information by contacting Plaintiff’s Counsel:

Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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Seth A. Safier
GUTRIDE SAFIER LLP
100 Pine Street, Suite 1250
San Francisco, CA 94111
Tel: 415-639-9090
www.gutridesafier.com
DO NOT CONTACT THE ATTORNEYS FOR THE DEFENDANTS.

Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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EXHIBIT B2Case
– EMAIL
NOTICE

To:

[Class member email address]

From:

ASUS Class Action Claim Administrator

Subject:

Notice of Class Action Settlement

________________________________________________________
<<Class Member ID>>

IF YOU BOUGHT A NEW ASUS ROG STRIX GL502VS OR
GL502VSK LAPTOP AFTER MAY 4, 2014 IN THE UNITED
STATES, THIS CLASS ACTION SETTLEMENT MAY AFFECT
YOUR RIGHTS.
A federal court authorized this notice. This is not a solicitation from a lawyer and you
aren’t being sued.

• A proposed Settlement has been reached in a class action lawsuit against ASUS Computer
International and ASUStek Computer, Inc. (collectively “ASUS”). As explained in greater detail
below, the lawsuit challenged the marketing of ASUS ROG Strix GL502VS and GL502VSK laptops
(collectively referred to as the “Laptops”). ASUS denies that it did anything wrong. The Court has not
decided who is right in the lawsuit.
• If you purchased a Laptop in the United States after May 4, 2014 from A S U S o r o n e o f i t s
authorized retailers, then you are a Class Member and may be eligible to submit a claim to receive
your choice of a Cash Payment (in the amount of either $110 or $55) or a Credit Certificate (in the
amount of either $210 or $105). In addition, all Class Members who purchased a ROG Strix
GL502VS model Laptop will be entitled to obtain Qualifying Repairs under an Extended Warranty.
The Extended Warranty is explained in greater detail below.
• Your legal rights are affected whether you act or do not act. Read this Notice and the information on
this Settlement Website carefully. Your rights and options, and the deadlines to exercise them, are
explained in this Notice.
• The Court will decide whether to approve the Settlement. Proposed payments to Class Members who
do not exclude themselves from the Settlement will be made if the Court approves the Settlement.
Please be patient and check this Settlement Website (www.asuslaptopsettlement.com) to find out when
the cash payments may be available.
• The following chart summarizes your rights and options under the Settlement. Your rights and
options under the Settlement are more fully explained in the remainder of this Notice, so please read
it in its entirety.
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NOTICE

YOUR RIGHTS AND OPTIONS IN THIS SETTLEMENT

DEADLINE

Obtain
Repairs
Under the
Extended
Warranty

If your ASUS Rog Strix GL502VS model laptop suffered
from the Power Defect, you can contact ACI technical
support using the following toll free number
([NUMBER]) for repairs.
You can use the Extended Warranty regardless of whether
you file a claim form for the Cash Payment or Credit
Certificate.
NOTE: The Extended Warranty applies only to model
GL502VS Laptops.

The later of: (i) three
years from the date
of purchase; (ii) 90
days from Final
Approval; or (iii)
180 days from the
date of a prior
replacement of the
internal power
supply and/or power
adapter by ASUS.

Submit a
Claim Form

You can receive a Credit Certificate for a future purchase
from ASUS or a Cash Payment. To get these benefits, you
must submit a Claim Form.
If you already sent a customer service request to
Defendants about a Power Defect and/or Overheating
Issue prior to March 19, 2019, as reflected by Defendants’
records, you will get the Credit Certificate automatically,
without submitting a Claim Form. You must still submit a
Claim Form under Group B if you want a Cash Payment
instead of the Credit Certificate.

[28 days prior to
Final Approval]

Opt Out

Get out of the lawsuit and the Settlement. This is the only
option that allows you to ever bring or join another
lawsuit raising the same legal claims against the
Defendants. You will receive no Cash Payment or Credit
Certificate under this Settlement, and no right to obtain a
Qualifying Repair under the Extended Warranty.

[28 days prior to
Final Approval]

File
Objection

Write to the Court about any aspect of the Settlement you
don’t like or you don’t think is fair, adequate, or
reasonable. If you object to any aspect of the Settlement,
you must submit a written Objection by the Objection
Deadline noted above. Your Objection must follow all the
procedures stated in the body of this notice under “How
Do I Object To the Settlement?”

[28 days prior to
Final Approval]

Go to a
Hearing

Speak in Court about the Settlement. If you object to any
aspect of the Settlement, you must submit a written
Objection by the Objection Deadline noted above.

[Final Approval
Hearing Date]

Do Nothing

You will not receive a Cash Payment, but you may
receive a Credit Certificate if you previously sent a
customer service request to Defendants regarding the
Power Defect or the Overheating Issue. You will have no
right to sue later for the claims released by the Settlement.
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EXHIBIT B2 – EMAIL NOTICE
Why Am I Receiving This Notice?
You are receiving this notice because, according to our records, you may have purchased an ASUS
Rog Strix GL502VS or GL502VSK laptop (collectively, the “Laptops”) in the United States after
May 4, 2014. This notice summarizes the proposed Settlement. For the precise terms and
conditions of the Settlement, please see the Settlement Agreement at
www.asuslaptopsettlement.com, or contact the Claim Administrator at [address] and [phone
number].
What’s This Litigation About?
A proposed class action Settlement has been reached in a case against ASUS Computer
International (“ACI”) and ASUSTeK Computer Inc. (“ASUSTek”) (collectively, “Defendants”)
entitled Carlotti, et al. v. ASUS Computer International, et al., No. 4:18-cv-03369, filed in the
United States District Court for the Northern District of California. Plaintiff alleges that the
Laptops were deceptively marketed as powerful, portable machines ideal for gaming and video
editing with independent cooling systems to give the Laptops “stability required for intense gaming
sessions.” Plaintiff alleges that the Laptops are not suitable for their ordinary and advertised
purpose because the Laptops’ batteries drain even when the Laptops are connected to electrical
outlets (the “Power Defect”). Plaintiff also alleges that the Laptops’ cooling systems are not
independent because they use one set of heatsinks to dissipate heat from both the graphics
processing unit and computational processing unit, so the Laptops overheat, leading to physical
discomfort and/or diminishing the Laptops’ performance and durability (the “Overheating Issue”).
Defendants deny any wrongdoing. If the Settlement is approved by the Court, then you may be
eligible to receive either a Credit Certificate or Cash Payment. In addition, Defendants will provide
eligible purchasers of the ASUS Rog Strix GL502VS model laptops that experienced the Power
Defect an Extended Warranty for Qualifying Repairs.
Am I A Class Member?
You are a Class Member if you purchased a new Laptop in the United States from Defendants or
an authorized ASUS retailer after May 4, 2014 and you did not make your purchase for the purpose
of resale.
What are the Settlement Benefits?
There are three different types of settlement benefits: the Extended Warranty, a Cash Payment, and
a Credit Certificate. The type and amount of benefits that you are eligible to receive depends on the
model of the Laptop that you purchased and whether you have proof that you purchased the
Laptop.
Extended Warranty. If you purchased an ASUS Rog Strix GL502VS laptop, then you are
automatically eligible for extended warranty service for Qualifying Repairs. The Extended
Warranty will remain in effect until the later of: (i) three years from the date of purchase; (ii) 90
days from Final Approval; or (iii) 180 days from the date of a prior replacement of the internal
power supply and/or power adapter by ASUS (“Extended Warranty”). The Qualifying Repairs are
repairs to and/or replacements of the motherboard and/or AC power adapters as necessary to
resolve the Power Defect.
To obtain a Qualifying Repair, you must contact Defendants’ technical support using the following
toll free number ([NUMBER]), and follow Defendants’ procedure for shipping your ASUS Rog
Strix GL502VS laptop to a repair facility for repairs.
You do not need to file a Claim Form to obtain Qualifying Repairs under the Extended Warranty.
However, you may still file a Claim Form to receive a cash payment or a Credit Certificate
regardless of whether you obtain Qualifying Repairs under the Extended Warranty.
Cash Payment or Credit Certificate. You can receive a Cash Payment or a Credit Certificate that
can be redeemed towards the purchase of any one or more products from Defendants at
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EXHIBIT B2 – EMAIL NOTICE
https://store.asus.com/us, not including shipping or taxes, consistent with the terms of the
Settlement. As explained in the chart below, you must submit a Claim to receive a Cash Payment.
If you choose a Credit Certificate instead, then you still must submit a Claim Form unless you
submitted a complaint to Defendants regarding the Power Defect or Overheating issue before
March 19, 2019. If you submitted a complaint to Defendants about a Power Defect and/or
Overheating Issue prior to March 19, 2019, and that complaint is reflected in Defendants’ records,
then you will get the Credit Certificate automatically and need not submit a Claim Form unless you
want the Cash Payment instead. The following chart summarizes eligibility for a Cash Payment or
Credit Certificate:
Summary of Group Membership
Group
Am I included?

Group A
If there is proof that you
purchased the Laptop.
The following are
acceptable forms of
proof of purchase:
(1) Proof of Purchase,
such as a receipt; or
(2) you purchased the
Laptop from the ASUS
Website; or (3) you
registered the Laptop
with Defendants prior to
the Notice Date, as
reflected by Defendants’
records.
$210 Credit Certificate
or $110 Cash Payment

Group B
If you submitted a
complaint to Defendants
about the Power Defect
and/or the Overheating
Issue prior to March 19,
2019.

Group C
All other purchasers of
the Laptop.

$210 Credit Certificate
or $110 Cash Payment

$105 Credit Certificate
or $55 Cash Payment

Do I need to submit a
Claim Form to receive
benefits?

Yes

Yes

Am I required to state
under penalty of
perjury that my
Laptop had the Power
Defect and/or
Overheating Issue?
What information
must I provide with my
Claim?

Yes

No, unless you choose
to receive a Cash
Payment instead of a
Credit Certificate.
Yes, but only if you
submit a Claim Form to
obtain a Cash Payment.

You must provide your
Laptop Serial Number.

You must provide your
Laptop Serial Number.

What can I receive?

You must provide your
Laptop Serial Number
and, if you did not
purchase your Laptop
directly from the ASUS
website or register your
Laptop with Defendants
prior to the Notice Date,

Yes
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Can ASUS inspect my
Laptop?

you must also provide a
Laptop Proof of
Purchase.
Yes, subject to certain
conditions, unless you
submit a copy of a
posting you made on
Defendants’ Website,
forums, or chat room
complaining about the
Power Defect and/or the
Overheating Issue
(collectively,
“Postings”) prior to
March 19, 2019.

No

No

Serial Number. “Serial Number” means the serial number of the Laptop. The following
webpage on Defendants’ Website provides information about how to determine the Laptop’s Serial
Number: https://www.asus.com/us/support/article/566/.
Inspection. Defendants’ right to demand a Laptop inspection for Claims made under Group
A is subject to the following conditions:
(a) Defendants must conduct the inspection, unless both Defendants and you agree to
another party to conduct the inspection.
(b) At the election of Defendants, the inspection must be conducted (1) at your home or
business; or (2) at an alternative inspection site, in which case Defendants pay any shipping costs
incurred in delivering the Laptop.
(c) The inspection must be conducted within thirty (30) days of Defendants’ demand for the
inspection, unless you agree otherwise.
(d) Defendants’ demand for inspection must be accompanied by instructions informing you
of the conditions set forth herein and of the right to refuse the inspection entirely, in which case the
claim will be treated as a Group C Claim (see chart above for details).
Valid claims will be paid only after the Court finally approves the Settlement.
How Do I Make A Claim for a Cash Payment or Credit Certificate?
To obtain any benefit other than the Group B automatic Credit Certificate, you must fill out the
Claim Form which is available on the Settlement Website at: www.asuslaptopsettlement.com. You
can submit the Claim Form online, or you can print it and mail it to the Claim Administrator at:
[address]. Claim Forms that are submitted online must be received by the Claim Administrator by
11:59 p.m. Pacific Time on [DATE], and Claims Forms that are mailed must be postmarked by
[DATE]. Cash Payments and Credit Certificates will be issued only if the Court grants Final
Approval to the proposed Settlement and after Final Approval is no longer subject to appeal. Please
be patient as this may take months or even years in the event of an appeal.
What are my rights?
You may make a Claim and/or receive Qualifying Repairs under the Extended Warranty, Object,
Opt Out, or do nothing. To receive a Cash Payment or Credit Certificate, you must
<link>submit a Claim</link>, online or by mail, by [DATE]. To receive a Qualifying Repair

Case 4:18-cv-03369-DMR Document 61-1 Filed 07/08/19 Page 75 of 116

EXHIBIT B2 – EMAIL NOTICE
under the Extended Warranty, you must contact Defendants’ technical support using the
following toll free number ([NUMBER]), and follow Defendants’ instructions for shipping the
laptop to a repair facility. If you Opt Out of the Settlement, you may pursue a separate lawsuit,
but you will receive no payment. Your Opt-Out request must be submitted online or postmarked by
[DATE]. If you do not Opt Out, you give up your right to bring a separate lawsuit. To Object, you
must submit a written Objection that complies with the requirements in the applicable Settlement
Notice available at www.asuslaptopsettlement.com. Your Objection must be filed with the Court
by [DATE]. Do nothing, and you will not receive a payment and you will release claims against
Defendants that relate to the Allegations in the lawsuit. Please see the Settlement Website at
www.asuslaptopsettlement.com for more details for submitting an objection or opt-out request.
What Will Happen Next?
The Court will hold a Final Approval Hearing on [DATE] to consider whether to approve the
Settlement. The hearing will be held in the United States District Court for the Northern District of
California, before Magistrate Judge Donna M. Ryu, in the Oakland Courthouse, 1301 Clay Street,
Oakland, CA 94612, in courtroom 4 on the 3rd floor, or such other judge assigned by the Court.
The date may change without further notice to you. You are advised to check the Settlement
Website at www.asuslaptopsettlement.com or the Court’s Public Access to Court Electronic
Records (“PACER”) system at https://ecf.uscourts.gov site to confirm that the date has not been
changed. The Court will decide whether to approve the Settlement and whether to award
Attorneys’ Fees and Expenses of up to $787,500 and an Incentive Award of up to $5,000 to
Plaintiff. The motion for Attorneys’ Fees and Expenses and an Incentive Award will be posted on
www.asuslaptopsettlement.com after it is filed. You may, but don’t have to, attend the hearing.
Cash Payments and Credit Certificates will be issued to Settlement Class Members only if the
Settlement is approved and after any Objections are resolved. Please be patient.
How Can I Get More Information?
For more information, visit www.asuslaptopsettlement.com or contact the Claim Administrator at
[info] or by telephone at [info]. You can access the Court docket in this case, for a fee, through the
Court’s PACER, or by visiting the office of the Clerk of the Court for the United States District
Court for the Northern District of California, Oakland Courthouse, 1301 Clay Street, Oakland, CA
94612, between 9:00 a.m. and 4:00 p.m., Monday through Friday, excluding Court holidays. You
can also obtain additional information by contacting Class Counsel at: Seth A. Safier, Gutride
Safier LLP, 100 Pine Street, Suite 1250, San Francisco, CA 9411/Tel: 415-639-9090.
PLEASE DO NOT CONTAC T DEFENDANTS OR TELEPEHONE THE COURT OR
THE COURT CLERK’S OFFICE TO INQUIRE ABOU T THE SETTLEM ENT OR
THE CLAIM S PROCESS.
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Online Banner Ad
ASUS Rog Strix GL502VS or GL502VSK Model Laptop Purchasers
After May 4, 2014.
You May Be Entitled to a Cash Payment or Credit Certificate
from a Class Action Settlement.
Learn more

Mobile Banner Ad
ASUS Rog Strix GL502VS or GL502VSK Model Laptop Purchasers
After May 4, 2014:
You May Be Entitled to a Cash Payment or Credit Certificate from a
Class Action Settlement.

Social Media Ad
Text: ASUS Rog Strix GL502VS or GL502VSK Model Laptop
Purchasers after May 4, 2014 - You May Be Entitled to a Cash Payment
or Credit Certificate from a Class Action Settlement.
Headline: ASUS Rog Strix Laptop Settlement
Website: www.asuslaptopsettlement.com
Description: Court Authorized Notice
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IF YOU P URCHASE D AN ASUS ROG STRIX GL502VS OR GL502VSK LAPTOP
AFTER M AY 4, 2014, A C LA SS AC TIO N SETTLEM E NT M AY AFFEC T YOU R
RIGHTS.
A proposed class action settlement has been reached in a case entitled Carlotti, et al. v. ASUS Computer
International, et al., No. 4:18-cv-03369, filed in the United States District Court for the Northern District of
California. In the lawsuit, Plaintiff alleges that the ASUS Rog Strix GL502VS and GL502VSK laptops (the
“Laptops”) were deceptively marketed as powerful, portable machines ideal for gaming and video editing
with independent cooling systems to give the Laptops “stability required for intense gaming sessions.”
Plaintiff alleges that the Laptops are not suitable for their ordinary and advertised purpose because the
Laptops’ batteries drain even when the Laptops are connected to electrical outlets (the “Power Defect”).
Plaintiff also alleges that the Laptops’ cooling systems are not independent because they use one set of
heatsinks to dissipate heat from both the graphics processing unit and computational processing unit, so the
Laptops overheat, leading to physical discomfort and/or diminishing the Laptops’ performance and durability
(the “Overheating Issue”). ASUS Computer International and ASUSTeK Computer Inc. are the defendants
(“Defendants”) and deny any wrongdoing.
If the settlement is approved and you are a Class Member, you may be eligible to receive a Cash Payment in
the amount of either $110 or $55 or a Credit Certificate in the amount of either $210 or $105 at your option.
You are a Class Member if you purchased a new ASUS Rog Strix GL502VS or GL502VSK laptop from
Defendants or an authorized ASUS retailer after May 4, 2014 in the United States. Additionally, Defendants
have extended the warranty for GL502VS laptops that suffered from the Power Defect. Call Defendants’
technical support at ([NUMBER]) to receive instructions for obtaining Extended Warranty service. You
may receive a Cash Payment or Credit Certificate even if you obtain Extended Warranty service.
To obtain a Cash Payment, you must submit a valid Claim Form. To obtain a Credit Certificate, you must
submit a valid Claim Form unless you complained to Defendants about a Power Defect and/or Overheating
Issue prior to March 19, 2019. If your complaint is reflected in Defendants’ records, then you will
automatically receive a $210 Credit Certificate. If you prefer a Cash Payment, then you must submit a
Claim Form. Claim Forms are available at www.asuslaptopsettlement.com. Depending on the benefit you
request, Defendants may have the right to demand an inspection of your Laptop and you may have to
provide proof of purchase.
You may make a Claim and/or receive Qualifying Repairs under the Extended Warranty, Object, Opt Out,
or do nothing. To receive a Cash Payment or Credit Certificate, you must submit a Claim, online or by
mail, by [DATE]. To receive a Qualifying Repair under the Extended Warranty, you must contact
Defendants at [NUMBER], and follow their instructions. If you Opt Out of the Settlement, you may
pursue a separate lawsuit, but you will receive no settlement benefit. Your Opt-Out request must be
submitted online or postmarked by [DATE]. If you do not Opt Out, you give up your right to bring a
separate lawsuit. To Object, you must submit a written Objection that complies with the requirements set
forth in the Settlement Notice available at www.asuslaptopsettlement.com. Your Objection must be filed
with the Court by [DATE]. Do nothing, and you will not receive a settlement benefit (unless you qualify
for an automatic Credit Certificate) and you will release claims against Defendants that relate to the
Allegations in the lawsuit. You may still obtain repairs under the Extended Warranty, if applicable.
The Court will hold a Final Approval Hearing on [DATE], to consider whether to approve the Settlement.
The hearing will be held in the United States District Court for the Northern District of California, before
Magistrate Judge Donna M. Ryu, in the Oakland Courthouse, 1301 Clay Street, Oakland, CA 94612, in
courtroom 4 on the 3rd floor, or such other judge assigned by the Court. The Court will decide whether to
approve the Settlement and whether to award Attorneys’ Fees and Expenses of up to $787,500 and an
Incentive Award of up to $5,000 to Plaintiff. The motion seeking Attorneys’ Fees and Expenses and an
Incentive Award will be posted on www.asuslaptopsettlement.com after it is filed. You may, but don’t have
to, attend the hearing. Cash Payments and Credit Certificates will be issued to the Settlement Class
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Members only if the Settlement is approved and after any Objections are resolved. Please be patient.
For more information, visit www.asuslaptopsettlement.com or contact the Claim Administrator at [info].
You can also obtain additional information by contacting Class Counsel at: Seth A. Safier, Gutride Safier
LLP, 100 Pine Street, Suite 1250, San Francisco, CA 9411/Tel: 415-639-9090.
PLEASE DO NOT CONTACT DEFENDANTS OR THE COURT TO INQUIRE ABOUT
THE SETTLEMENT.
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NOTICE OF
CLASS ACTION
To purchasers of ASUS
Rog Strix GL502VS and
GL502VSK Laptops
since May 4, 2014
You may be entitled to
benefits from a class
action settlement.

00120438.DOCX - 2

Class Administrator
Carlotti v. ASUS Computer
International, et al.,
[Address]
[Phone]

First-Class
Mail
US Postage
Paid
Permit #__

|||||||||||||||||||||||
Postal Service: Please do not mark barcode

«Class Member ID»
«First1» «Last1»
«C/O»
«Addr1» «Addr2»
«City», «St» «Zip»
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WHAT IS THIS NOTICE ABOUT? This is a courtapproved notice that summarizes a proposed class action
settlement against Defendants ASUS Computer
International and ASUSTeK Computer Inc. (collectively,
“Defendants”) entitled Carlotti, et al. v. ASUS Computer
International, et al., No. 4:18-cv-03369 pending in the
United States District Court, Northern District of
California. The Lawsuit affects all purchasers of a new
ASUS Rog Strix GL502VS or GL502VSK laptop (the
“Laptops”) from ASUS or from an authorized ASUS
retailer in the U.S. after May 4, 2014.
WHAT IS THE CASE ABOUT? Plaintiff alleges that
the Laptops’ batteries drain even when the Laptops are
plugged into electric outlets (the “Power Defect”).
Plaintiff also alleges that the Laptops’ cooling systems are
not independent as advertised and they overheat which
causes
physical
discomfort
and/or
diminished
performance (the “Overheating Issue”). Defendants deny
Plaintiff’s claims. The Court has not decided who is
correct.

Additionally, Defendants are offering Qualifying
Repairs under an Extended Warranty for ASUS
Rog Strix GL502VS model laptops experiencing
the Power Defect. For more information on
obtaining repairs, call ASUS at (____). Class
Member can use the Extended Warranty
regardless of whether they file a Claim.
WHAT ARE YOUR RIGHTS? You may
make a Claim and/or receive Qualifying Repairs
under the Extended Warranty, Object, Opt Out,
or do nothing. To receive a Cash Payment or
Credit Certificate, you must submit a Claim,
either online by [DATE] or by mail, postmarked
by [DATE]. To obtain Qualifying Repairs under
the Extended Warranty, you must contact ASUS
technical support at ( __). If you Opt Out of the
Settlement, you may pursue a separate lawsuit,
but you will receive no payment and your opt out
request must be submitted online or postmarked
by [DATE]. If you do not Opt Out, you give up
your right to bring a separate lawsuit. To Object,
you must submit a written Objection to the
Court by [DATE]. Do nothing, and you will not
receive a Cash Payment and you will release
claims against Defendants that relate to the
Allegations in the Lawsuit.

WHAT CAN YOU GET IN THE SETTLEMENT? If
the Court approves the Settlement, Class Members may be
eligible for a Cash Payment (in the amount of either $110
or $55) or a Credit Certificate (in the amount of either
$210 or $105) for a future purchase from ASUS. To get
these benefits, you may be required to submit a Claim
Form. Depending on the benefit you request, you may be
required to provide the Laptop’s Serial Number, Proof of For more information visit
www.asuslaptopsettlement.com or call the claims
Purchase, or make your Laptop available for inspection.
administrator at [phone number].

00120438.DOCX - 2
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Attention purchasers of ASUS Rog Stix GL502VS and GL502VSK
Laptops In the United States After May 4, 2014
This notice may affect your rights. Please read it carefully.
A federal court has authorized this notice. This is not a solicitation from a lawyer.
•

The notice concerns a lawsuit called Carlotti, et al. v. ASUS Computer International, et al., No.
4:18-cv-03369, pending in the United States District Court for the Northern District of California
(the “Lawsuit”).

•

A class action Settlement will resolve the Lawsuit against ASUS Computer International
(“ACI”) and ASUSTeK Inc. (“ASUSTek”) (collectively, “Defendants”). The Settlement affects
all Persons who purchased an ASUS Rog Stix GL502VS or GL502VSK laptop (the “Laptops”)
in the United States from Defendants or an authorized ASUS retailer after May 4, 2019.

•

The Lawsuit contends that the Laptops were deceptively marketed as powerful, portable
machines ideal for gaming and video editing with independent cooling systems to give the
Laptops “stability required for intense gaming sessions.” Plaintiff alleges that the Laptops are not
suitable for their ordinary and advertised purpose because the Laptops’ batteries drain even when
the Laptops are connected to electrical outlets (the “Power Defect”). Plaintiff also alleges that the
Laptops’ cooling systems are not independent because they use one set of heatsinks to dissipate
heat from both the graphics processing unit and computational processing unit, so the Laptops
overheat, leading to physical discomfort and/or diminishing the Laptops’ performance and
durability (the “Overheating Issue”).

•

Defendants deny any wrongdoing. They contend that the Laptops have always been truthfully
marketed and labeled and do not suffer from any common defects.

•

To settle the case, Defendants will extend the warranty on the ASUS Rog Strix GL502VS
laptops that experienced the Power Defect. In addition, Defendants will provide all eligible Class
Members a Cash Payment or Credit Certificate. Class Members who are eligible for Qualifying
Repairs under the Extended Warranty can also obtain either a Cash Payment or a Credit
Certificate by filing a Claim. Instructions are set forth below.

•

Defendants have the right to terminate the Settlement if more than 1,000 Class Members submit
a timely and valid request to exclude themselves from the Settlement. If the Settlement is
terminated, then the Lawsuit will proceed to trial.

•

Plaintiff’s lawyers will ask the Court for an Attorneys’ Fee and Expense award of up to $787,500
which will be paid by Defendants. The Attorneys’ Fees and Expenses award is compensation for
investigating the facts, litigating the case, and negotiating the Settlement. They will also ask for
$5,000 to be awarded to Plaintiff for bringing this Lawsuit. This payment is called an “Incentive
Award.”

•

Your legal rights are affected whether you act or don’t act. Read this notice carefully.

This notice contains a summary of proposed Settlement. For the precise terms and conditions of the
Settlement, please see the Settlement Agreement available at www.asuslaptopsettlement.com, or contact
the Claim Administrator at [address] and [phone number].

Questions? Visit www.asuslaptopsettlement.com or call [phone number]
1

Case 4:18-cv-03369-DMR Document 61-1 Filed 07/08/19 Page 59 of 116

EXHIBIT B1 – LONG FORM NOTICE
PLEASE DO NOT TELEPHONE THE COURT OR THE COURT CLERK’S OFFICE TO
INQUIRE ABOUT THIS SETTLEMENT OR THE CLAIM PROCESS.
YOUR RIGHTS AND OPTIONS IN THIS SETTLEMENT

Obtain
Repairs
Under the
Extended
Warranty

•

DEADLINE

The later of: (i) three
years from the date
If your ASUS Rog Strix GL502VS model laptop suffered of purchase; (ii) 90
from the Power Defect, you can contact ACI technical
days from Final
support using the following toll free number
Approval; or (iii)
([NUMBER]) for repairs.
180 days from the
date of a prior
You can use the Extended Warranty regardless of whether
replacement
of the
you file a claim form for the Cash Payment or Credit
internal
power
Certificate.
supply and/or power
adapter by ASUS.

Submit a
Claim Form

You can receive a Cash Payment or a Credit Certificate
for a future purchase from ASUS. To get these benefits,
you must submit a Claim Form.
If you already sent a customer service request to
Defendants about a Power Defect and/or Overheating
Issue prior to March 19, 2019, as reflected by Defendants’
records, you will get the Credit Certificate automatically,
without submitting a Claim Form. You must still submit a
Claim Form under Group B if you want a Cash Payment
instead.

[28 days prior to
Final Approval]

Opt Out

Get out of the lawsuit and the Settlement. This is the only
option that allows you to ever bring or join another
lawsuit raising the same legal claims against the
Defendants. You will receive no Cash Payment or Credit
Certificate under this Settlement, and no right to obtain a
Qualifying Repair under the Extended Warranty.

[28 days prior to
Final Approval]

File
Objection

Write to the Court about any aspect of the Settlement you
don’t like or you don’t think is fair, adequate, or
reasonable. (If you object to any aspect of the Settlement,
you must submit a written Objection by the Objection
Deadline noted above. Your objection must follow all the
procedures stated in the body of this notice under “How
Do I Object To the Settlement?”)

[28 days prior to
Final Approval]

Go to a
Hearing

Speak in Court about the Settlement. (If you object to any
aspect of the Settlement, you must submit a written
Objection by the Objection Deadline noted above.)

[Final Approval
Hearing Date]

Do Nothing

You will not receive any payment; also, you will have no
right to sue later for the claims released by the Settlement.

These rights and options—and the deadlines to exercise them—are explained in this notice.
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
2
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•

The Court in charge of this case still has to decide whether to approve the Settlement. Cash
Payments and Credit Certificates will be sent to Settlement Class Members only if the Court
approves the Settlement. If there are appeals, payments will not be made until the appeals are
resolved and the Settlement becomes effective. Please be patient.

•

Final Approval Hearing
On [DATE], the Court will hold a hearing to determine: (1) whether the proposed Settlement
should be approved as fair, reasonable, and adequate and should receive final approval; (2)
whether Plaintiff’s Counsel’s application for an award of Attorneys’ Fees and Expenses should
be granted; and (3) whether Plaintiff’s application for an Incentive Award payment should be
granted. The hearing will be held in the United States District Court of the Northern District of
California, before Magistrate Judge Donna M. Ryu, in the Oakland Courthouse, 1301 Clay
Street, Oakland, CA 94612, in courtroom 4 on the 3rd floor, or such other judge assigned by the
Court. This hearing date may change without further notice to you. Consult the Settlement
Website at www.asuslaptopsettlement.com, or the Court docket in this case available through
Public Access to Court Electronic Records (“PACER”) (http://www.pacer.gov), for updated
information on the hearing date and time.

Important Dates
[28 days prior to Final
Approval]
[28 days prior to Final
Approval]
[28 days prior to Final
Approval]
[DATE]

Claims Deadline
Objection Deadline
Opt-Out Deadline
Final Approval Hearing
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1.

How Do I Know If I Am Affected by the Settlement?

This case involves the ASUS Rog Strix GL502VS and the ASUS Rog Strix GL502VSK laptop
computers (the “Laptops”) purchased in the United States since May 4, 2014.
The Parties will ask the Court to certify a Settlement Class defined as “all persons in the United
States who purchased a new ASUS Rog Strix GL502VS or ASUS Rog Strix GL502VSK laptop
computer from Defendants or an authorized retailer of Defendants between May 4, 2014 and the date
Preliminary Approval is entered.” Excluded from the Class are: (i) the Honorable Magistrate Ryu and
any member of her immediate family; (ii) any government entity; (iii) Martin Quinn and any member of
his immediate family; (iv) Defendants; (v) any entity in which Defendants have a controlling interest;
(vi) any of Defendants’ parents, affiliates, and officers, directors, employees, legal representatives, heirs,
successors, or assigns; (vi) any persons who timely opt out of the Settlement Class; (vii) any Person who
received a full refund of the entire purchase price from ASUS or a retailer in connection with the Power
Defect or Overheating Issue alleged in the Lawsuit; (viii) any Person who received a full refund of the
Laptop’s entire purchase price from ASUS or a retailer in connection with the Power Defect,
Overheating Issue, or heat-related issues alleged in the Lawsuit; and (ix) Any Person who signed a
release regarding their Laptop.
If the Settlement does not become effective (for example, because it is not finally approved, or
the approval is reversed on appeal), then this litigation will continue.
2.

What Is the Lawsuit About?

A lawsuit was brought by Plaintiff against Defendants for marketing the Laptops as powerful,
portable machines ideal for gaming and video editing with independent cooling systems to give the
Laptops “stability required for intense gaming sessions.” Plaintiff alleges that the Laptops are not
suitable for their ordinary and advertised purpose of gaming and video editing because they uniformly
suffer from a defect that causes the Laptops’ batteries to drain even when the Laptops are connected to,
and drawing power from, electrical outlets (the “Power Defect”). Plaintiff also alleges that contrary to
Defendants’ marketing representations, the Laptops’ cooling system uses a unitary set of heatsinks to
dissipate heat from the graphics processing unit (“GPU”) and computational processing unit (“CPU”).
Plaintiff alleges that heat generated by computationally or graphically demanding programs overloads
the unitary cooling system’s ability to dissipate heat from the CPU and GPU and causes the Laptop to
overheat to the point of causing physical discomfort and/or diminishing the Laptops’ performance and
durability (the “Overheating Issue”). Plaintiff additionally alleges that Defendants failed to honor their
warranties for the Laptops because Defendants responded to requests for warranty repairs by replacing
the Laptops’ defective components with identical and equally defective components. Defendants deny
that there is any factual or legal basis for Plaintiff’s allegations. Defendants contend that its Laptops do
not suffer from the Power Defect or Overheating Issue, deny making any misrepresentations and,
therefore, deny any liability. They also deny that Plaintiff or any other members of the Settlement Class
have suffered any injury or are entitled to monetary or other relief. The Court has not determined
whether Plaintiff or Defendants are correct.
3.

Why Is There a Lawsuit?

While Defendants deny that there is any legal entitlement to a refund or any other monetary
relief, Plaintiff contends that the Defendants caused consumers to purchase the Laptops when they
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
1
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would not otherwise have done so and/or the Defendants caused consumers to pay more for the Laptops
as a result of Defendants’ failure to disclose the Power Defect or Overheating Issues. The lawsuit seeks
to recover, on behalf of all Settlement Class Members, monetary damages as a result of the alleged
misrepresentations.
4.

Why Is This Case Being Settled?

Plaintiff filed his original lawsuit on May 4, 2018 in Alameda Superior Court. This lawsuit was
removed to the United States District Court of the Northern District of California on June 7, 2018.
Plaintiff’s Counsel conducted a thorough examination and investigation of the facts and law
relating to the matters in the Litigation, which included extensive formal and informal discovery, the
retention and consultation of an electrical engineering expert, requesting and receiving written discovery
responses from ACI, examining Defendants’ documents, and questioning Defendants about their
documents.
On March 19, 2019, the Parties participated in an all-day mediation conducted by Honorable
Martin Quinn at JAMS in San Francisco, California.
Counsel for both Plaintiff and Defendants have determined that there is significant risk in
continuing the litigation. In particular, Plaintiff may have substantial difficulty establishing: (1) that all
the Laptops uniformly experienced the Power Defect and Overheating Issues, (2) that Defendants’
marketing materials were likely to deceive reasonable consumers, (3) that omissions in the marketing
materials were material to reasonable consumers, (4) the amount of damages or restitution due to the
class or to any class member, and (5) that common questions predominate over individual issues such
that a class may be certified. After considering the risks and costs of further litigation, the Parties have
concluded that it is desirable that the Plaintiff’s claims be settled and dismissed on the terms of the
Settlement Agreement.
Plaintiff and his counsel believe that the terms and conditions of the Settlement are fair,
reasonable, adequate, and equitable, and that the Settlement is in the best interest of the Settlement Class
Members.
5.

What Can I Get In The Settlement?
Extended Warranty

ACI agreed to extend the warranty on all ASUS Rog Strix GL502VS laptops to cover all
“Qualifying Repairs” until the later of: (i) three years from the date of purchase; (ii) 90 days from Final
Approval; or (iii) 180 days from the date of a prior replacement of the internal power supply and/or
power adapter by ASUS (“Extended Warranty”). The “Qualifying Repairs” are replacements of the
motherboard and/or AC power adapters as necessary to resolve the Power Defect.
To obtain a Qualifying Repair, the you must contact ACI technical support using the following
toll free number ([NUMBER]), and follow ACI’s instructions for shipping your ASUS Rog Strix
GL502VS to a repair facility for repairs. If ASUS determines that your Rog Strix GL502VS Laptop is
entitled to a Qualifying Repair, then ACI will repair it at no charge to you. If ASUS determines that your
Rog Strix GL502VS Laptop is not entitled to a Qualifying Repair, and the laptop is not eligible for other
repairs under its existing warranty, then ACI will offer to repair the laptop at your expense.
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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You are entitled to Extended Warranty repairs without filing a Claim Form. Additionally, you
can also choose to use the Extended Warranty and separately obtain the Cash Payment or Credit
Certificate by filing a Claim Form as set forth below.
Cash Payment or Credit Certificate
You may file a claim to receive Cash Payment or Credit Certificate regardless of whether you
opt to receive Qualifying Repairs under the Extended Warranty described above.
To receive a Cash Payment, you must fill out and submit a Claim Form. Cash Payments will
be paid by check sent via first-class mail to the mailing address you provide on the Claim Form or by
direct deposit into your bank account, or another form of electronic transfer (such as Paypal, Venmo,
Google Wallet, or Square Cash). Instructions are provided on the Claim Form.
Credit Certificates can be redeemed towards the purchase of any one or more ASUS
products at https://store.asus.com/us, not including shipping costs or taxes. Credit Certificates are fully
transferrable and are stackable, meaning that more than one Credit Certificate may be used towards a
single purchase. No minimum purchase is required to redeem a Credit Certificate. If the total amount of
the purchase (before shipping and taxes) is less than the amount of the Credit Certificate(s) redeemed
during the purchase transaction, the Credit Certificates shall have no residual value. The Credit
Certificate can be combined with any other credit, voucher, coupon, sale, or other discount of any kind
and will not expire for two years after issuance. Credit Certificates have no cash value and cannot be
used for any purpose other than as stated in this section.
The amount and type of Settlement Benefit that Settlement Class Members are entitled to receive
depends on whether he or she is a member of Group A, B, or C.
Group A: You are in Group A if you are a Settlement Class Member and you (1) have a Laptop
Proof of Purchase; or (2) purchased a Laptop directly from the ASUS Website; or (3) registered a
Laptop with ASUS prior to the Notice Date, as reflected by ASUS’ records. Members of Group A can
choose between a $210 Credit Certificate or a $110 Cash Payment. To submit a Group A Claim, you
must provide the Laptop’s Serial Number and, if the you did not purchase the Laptop directly from the
ASUS website or register the Laptop with ASUS prior to the Notice Date, then you must also provide a
Laptop Proof of Purchase. Defendants have the right to demand inspection of your Laptop to verify
whether it suffers from the Power Defect and/or Overheating Issue. However, Defendants may not
demand to inspect your Laptop if you made a posting regarding the Power Defect or Overheating Issue
on Defendants’ Website, forums, or chat room (collectively, “Postings”) prior to March 19, 2019 you
submit a copy of such Postings with your Claim Form.
Group B: You are in Group B if you submitted a complaint about the Power Defect and/or
Overheating Issue to Defendants’ customer service department prior to March 19, 2019. If Defendants
have your contact information, then you will automatically receive a $210 Credit Certificate. You do not
need to submit a Claim Form. You may opt to receive a $110 Cash Payment instead, but if you want the
Cash Payment, then you have to submit a Claim Form.
Group C: You are in Group C if you are a Class Member but you are not in Group A or B.
Members of Group C can receive either a $105 Credit Certificate or a $55 Cash Payment. You must fill
out a Claim Form and you must provide your Laptop’s Serial Number.
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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Group
How do I know if I am
included?

What can I receive?

Summary of Group Membership
Group A
Group B
If you (1) have the Laptop If you sent a customer
Proof of Purchase;
service request to
(2) purchased the Laptop
Defendants about the
from the ASUS Website;
Power Defect and/or the
or (3) registered the
Overheating Issue prior to
Laptop with ASUS prior to March 19, 2019.
the Notice Date, as
reflected by ASUS’
records.
$210 Credit Certificate or
$210 Credit Certificate or
$110 Cash Payment
$110 Cash Payment

Do I need to submit a
Claim Form to receive
benefits?

Yes

Am I required to swear
that my Laptop had the
Power Defect and/or
Overheating Issue?
What information must I
provide with my Claim?

Yes

Can ASUS inspect my
Laptop?

You must provide your
Laptop Serial Number and,
if you did not purchase
your Laptop directly from
the ASUS website or
register your Laptop with
ASUS prior to the Notice
Date, you must also
provide a Laptop Proof of
Purchase.
Yes, subject to certain
conditions, unless you
submit a copy of a posting
you made on Defendants’
Website, forums, or chat
room (collectively,
“Postings”) prior to March
19, 2019.

Group C
All other purchasers of the
Laptop.

$105 Credit Certificate or
$55 Cash Payment

No. You will automatically
receive a Credit
Certificate. If you want to
receive a Cash Payment
instead, you must submit a
Claim Form.
Yes, but only if you submit
a Claim Form to obtain a
Cash Payment.

Yes

You must provide your
Laptop Serial Number.

You must provide your
Laptop Serial Number.

No

No

Yes

“Serial Number” means the serial number of the Laptop. The following webpage on Defendants’
Website provides information about how to determine the Laptop’s Serial Number:
https://www.asus.com/us/support/article/566/.
Defendants’ right to demand a Laptop inspection for Claims made under Group A is subject to
the following conditions:
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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(a) The inspection must be conducted by ACI, unless both Defendants and the Settlement Class
Member agree otherwise.
(b) At the election of the Defendants, the inspection must be conducted (1) at the home or
business of the Settlement Class Member; or (2) at an alternative inspection site, in which case
Defendants pay any shipping costs incurred in delivering the Laptop.
(c) The inspection must be conducted within thirty days of Defendants’ demand for the
inspection, unless otherwise agreed by Settlement Class Member.
(d) Any demand for inspection must be accompanied by instructions informing the Settlement
Class Member of the conditions set forth herein and of the right to refuse the inspection entirely, in
which case the claim will be treated as a Group C Valid Claim.
Claims will be paid only if deemed valid and only after the Court finally approves the
Settlement.
6.

How Do I Make A Claim?

To make a Claim, you must fill out a Claim Form. Claim Forms are available on the Settlement
Website at www.asuslaptopsettlement.com. You can submit the Claim Form online, or you can print it
and mail it to the Claim Administrator at: [address]. Claim Forms must be submitted online or
postmarked by [DATE]. Cash Payments and Credit Certificates will be issued only if the Court gives
final approval to the proposed Settlement and after the Final Approval is no longer subject to appeal.
Please be patient as this may take months or even years in the event of an appeal.
7.

When Do I Get My Benefits?

The Court will decide whether to approve the settlement at a Final Approval Hearing. That
hearing is currentlly scheduled for [DATE].
Extended Warranty: If the Court approves the Settlement, the Extended Warranty will be made
available beginning on the date of Final Approval. The Extended Warranty will continue to be honored
unless the approval of the Settlement is reversed on appeal.
Cash Payments and Credit Certificates: If the Court approves the Settlement and there are no
appeals, then Cash Payments and Credit Certificates will be distributed approximately 45 days after the
Settlement is no longer subject to appeal or review, unless otherwise ordered by the Court. If the Court
does not approve the Settlement, or if the Settlement is overturned on appeal, no benefit checks or credit
certificates will be issued.
8.

What Do Plaintiff and His Lawyers Get?

To date, Plaintiff’s Counsel has not been compensated for any of their work on this case. As part
of the Settlement, Plaintiff’s Counsel may apply to the Court for an award of up to $787,500 from
Defendants to pay their Attorneys’ Fees and Expenses. An award to Plaintiff’s Counsel does not affect
the funds available to pay Valid Claims.
In addition, the Plaintiff in this case may apply to the Court for an Incentive Award up to $5,000.
This payment is designed to compensate Plaintiff for the time, effort, and risks he undertook in pursuing
this litigation.
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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A copy of Plaintiff’s Counsel’s request for an award of Attorneys’ Fees and Expenses and an
Incentive Award is available on the Settlement Website. The Court will determine the amount of
Attorneys’ Fees and Expenses as well as the amount of the Incentive Award.
9.

What Happens If I Do Not Opt Out of the Settlement?

If you are a Settlement Class Member and you do not Opt Out of the Settlement, you will be
legally bound by all orders and judgments of the Court, and you will also be legally bound to the
Releases of the claims in the Settlement. This means that in exchange for being a Settlement Class
Member and being eligible for the benefits of the Settlement, you will not be able to sue, continue to
sue, or be part of any other lawsuit against ASUS Computer International Inc., ASUSTeK Inc., and/or
any of the Released Parties that involves the same legal allegations as those resolved through this
Settlement.
You will not be responsible for any out-of-pocket costs or attorneys’ fees concerning this
case if you stay in the Settlement Class.
Staying in the Settlement Class means that you give up the following legal claims:
a) Upon the Effective Date and without any further action by the Court or by any Party to this
Agreement, Settlement Class Members (except any such Person who has filed a proper any
timely request for exclusion from the Settlement Class), including any Person claiming
derivative rights of the Settlement Class Member as the Settlement Class Member’s parent,
child, heir, guardian, associate, co-owner, attorney, agent, administrator, executor, devisee,
predecessor, successor, assignee, assigns, representative of any kind, shareholder, partner,
director, employee or affiliate, shall release and forever discharge the Released Parties from any
and all actions, causes of actions, claims, administrative claims, demands, rights, damages,
obligations, suits, debts, liens, penalties, fines, contracts, agreements, judgments, expenses, costs,
liabilities, and causes of action of every nature and description, whether known or unknown,
suspected or unsuspected, existing now or arising in the future that were or could have been
asserted in the Action regarding the labeling, advertising, or formulation of the Products (the
“Released Claims”).
b) With respect to the released claims set forth in the preceding paragraph, each Settlement Class
Member shall be deemed to have waived and relinquished, to the fullest extent permitted by law,
the provisions, rights and benefits conferred by any law of any state of the United States, or
principle of common law or otherwise, which is similar, comparable, or equivalent to section
1542 of the California Civil Code, which provides:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE
RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR
OR RELEASED PARTY.

Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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The Settlement Class Members understand and acknowledge the significance of these waivers of
California Civil Code section 1542 and any other applicable federal or state statute, case law,
rule or regulation relating to limitations on releases. In connection with such waivers and
relinquishment, the Settlement Class Members acknowledge that they are aware that they may
hereafter discover facts in addition to, or different from, those facts that they now know or
believe to be true with respect to the subject matter of the Settlement, but that it is their intention
to release fully, finally, and forever all Released Claims with respect to the Released Parties, and
in furtherance of such intention, the release of the Released Claims will be and remain in effect
notwithstanding the discovery or existence of any such additional or different facts.
c) The Parties shall be deemed to have agreed that the release set forth herein will be and may be
raised as a complete defense to and will preclude any action or proceeding based on the Released
Claims.
d) Nothing in this release shall operate to bar or release any claim for personal injury or property
damage arising out of the use of the Product, nor shall anything in this release operate to bar any
defense, cross-claim or counter-claim in any action initiated by any of the Released Parties
against any Settlement Class Member.
10.

How Do I Opt Out of the Settlement?

You can Opt Out of the Settlement Class if you wish to retain the right to sue Defendants
separately for the Released Claims. If you Opt Out, you cannot file a Claim or Objection to the
Settlement.
To Opt Out, you must complete the online form at the Settlement Website or mail an Opt-Out
request to the Claim Administrator at [info], with copies mailed to Plaintiff’s Counsel and counsel for
Defendants. If mailed, the Opt-Out request must be signed by you, contain your full name, address, and
phone number(s), and the following statement: “I/We request to Opt Out from the settlement in the
ASUS Action.” The Opt-Out request must be submitted online or postmarked by the Opt-Out Deadline
set forth above.
11.

Can I Object to the Settlement?

You can ask the Court to deny approval of the Settlement by timely filing an Objection with the
Court. You can’t ask the Court to change the terms of the Settlement or order a larger Settlement
Benefits; the Court can only approve or disallow the Settlement as it is written. If the Court does not
approve the Settlement, then no Cash Payments or Credit Certifciates will be sent out, and the Lawsuit
will continue.
You can also ask the Court to deny Plaintiff’s request for Attorneys’ Fees and Expenses and the
Incentive Award. If the Court does not approve those payments, then Plaintiff and/or his counsel will not
get paid. Denying Plaintiff’s motion for Attorneys’ Fees and Expenses and Incentive Award will not
increase the amount of money paid to the Settlement Class.
You may appear at the Final Approval Hearing, either in person or through your own attorney. If
you appear through your own attorney, you are responsible for paying that attorney. If you want to raise
Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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an objection to the Settlement at the Final Approval Hearing, you must first submit that objection in
writing to the Clerk of the Court as set forth below. Your objection must be postmarked and received
on or before the Objection Deadline.
Your objection must be mailed to: Class Action Clerk, United States District Court for the
Northern District of California, Oakland Courthouse, Suite 400 S, 1301 Clay Street, Oakland, CA
94612, by the Objection Deadline set forth above. Your Objection must include the following
information: (a) a reference at the beginning to this case, Carlotti v. ASUS Computer International et al.,
Case No. 4:18-cv-03369, and the name of the presiding judge, the Magistrate Judge Donna M. Ryu,
United States District Court for the Northern District of California; (b) the name, address, telephone
number, and, if available, the email address of the Person objecting, and if represented by counsel, of
his/her counsel; (c) a written statement of all grounds for the Objection, accompanied by any legal
support for such Objection; (d) whether he/she intends to appear at the Final Approval Hearing, either
with or without counsel; (e) a statement of his/her membership in the Settlement Class, including all
information required by the Claim Form; and (f) a detailed list of any other objections submitted by the
Settlement Class Member, or his/her counsel, to any class actions submitted in any federal or state court
in the United States in the previous five (5) years. If the Settlement Class Member or his/her counsel has
not objected to any other class action settlement in any court in the United States in the previous five (5)
years, he/she shall affirmatively state so in the written materials provided in connection with the
Objection to this Settlement. If you fail to include this information, then your objection may be rejected
and/or overruled.
You can file a Claim even if you object to the Settlement. If you want to receive benefits in the
event that the Court approves the Settlement, then you must submit a Claim Form according to the
instructions described above.
12.

When Will The Court Decide If the Settlement Is Approved?

The Court will hold a hearing on [DATE], to consider whether to approve the Settlement. The
hearing will be held in the United States District Court of the Northern District of California, before the
Magistrate Judge Donna M. Ryu, in the Oakland Courthouse, 1301 Clay Street, Oakland, CA 94612, in
courtroom 4 on the 3rd floor, or such other judge assigned by the Court.
The hearing is open to the public. This hearing date may change without further notice to you.
Consult the Settlement Website at www.asuslaptopsettlement.com or the Court docket in this case
available through Public Access to Court Electronic Records PACER (http://www.pacer.gov), for
updated information on the hearing date and time.
13.

How Do I Get More Information?

You can inspect many of the court documents connected with this case on the Settlement
Website. Other papers filed in this lawsuit are available by accessing the Court docket in this case
available through PACER (http://www.pacer.gov).
You can contact the Claim Administrator at [info] or by telephone at [info].
You can also obtain additional information by contacting Plaintiff’s Counsel:

Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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Seth A. Safier
GUTRIDE SAFIER LLP
100 Pine Street, Suite 1250
San Francisco, CA 94111
Tel: 415-639-9090
www.gutridesafier.com
DO NOT CONTACT THE ATTORNEYS FOR THE DEFENDANTS.

Questions? Visit www.asuslaptopsettlement.com or call [phone number]
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– EMAIL
NOTICE

To:

[Class member email address]

From:

ASUS Class Action Claim Administrator

Subject:

Notice of Class Action Settlement

________________________________________________________
<<Class Member ID>>

IF YOU BOUGHT A NEW ASUS ROG STRIX GL502VS OR
GL502VSK LAPTOP AFTER MAY 4, 2014 IN THE UNITED
STATES, THIS CLASS ACTION SETTLEMENT MAY AFFECT
YOUR RIGHTS.
A federal court authorized this notice. This is not a solicitation from a lawyer and you
aren’t being sued.

• A proposed Settlement has been reached in a class action lawsuit against ASUS Computer
International and ASUStek Computer, Inc. (collectively “ASUS”). As explained in greater detail
below, the lawsuit challenged the marketing of ASUS ROG Strix GL502VS and GL502VSK laptops
(collectively referred to as the “Laptops”). ASUS denies that it did anything wrong. The Court has not
decided who is right in the lawsuit.
• If you purchased a Laptop in the United States after May 4, 2014 from A S U S o r o n e o f i t s
authorized retailers, then you are a Class Member and may be eligible to submit a claim to receive
your choice of a Cash Payment (in the amount of either $110 or $55) or a Credit Certificate (in the
amount of either $210 or $105). In addition, all Class Members who purchased a ROG Strix
GL502VS model Laptop will be entitled to obtain Qualifying Repairs under an Extended Warranty.
The Extended Warranty is explained in greater detail below.
• Your legal rights are affected whether you act or do not act. Read this Notice and the information on
this Settlement Website carefully. Your rights and options, and the deadlines to exercise them, are
explained in this Notice.
• The Court will decide whether to approve the Settlement. Proposed payments to Class Members who
do not exclude themselves from the Settlement will be made if the Court approves the Settlement.
Please be patient and check this Settlement Website (www.asuslaptopsettlement.com) to find out when
the cash payments may be available.
• The following chart summarizes your rights and options under the Settlement. Your rights and
options under the Settlement are more fully explained in the remainder of this Notice, so please read
it in its entirety.
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YOUR RIGHTS AND OPTIONS IN THIS SETTLEMENT

DEADLINE

Obtain
Repairs
Under the
Extended
Warranty

If your ASUS Rog Strix GL502VS model laptop suffered
from the Power Defect, you can contact ACI technical
support using the following toll free number
([NUMBER]) for repairs.
You can use the Extended Warranty regardless of whether
you file a claim form for the Cash Payment or Credit
Certificate.
NOTE: The Extended Warranty applies only to model
GL502VS Laptops.

The later of: (i) three
years from the date
of purchase; (ii) 90
days from Final
Approval; or (iii)
180 days from the
date of a prior
replacement of the
internal power
supply and/or power
adapter by ASUS.

Submit a
Claim Form

You can receive a Credit Certificate for a future purchase
from ASUS or a Cash Payment. To get these benefits, you
must submit a Claim Form.
If you already sent a customer service request to
Defendants about a Power Defect and/or Overheating
Issue prior to March 19, 2019, as reflected by Defendants’
records, you will get the Credit Certificate automatically,
without submitting a Claim Form. You must still submit a
Claim Form under Group B if you want a Cash Payment
instead of the Credit Certificate.

[28 days prior to
Final Approval]

Opt Out

Get out of the lawsuit and the Settlement. This is the only
option that allows you to ever bring or join another
lawsuit raising the same legal claims against the
Defendants. You will receive no Cash Payment or Credit
Certificate under this Settlement, and no right to obtain a
Qualifying Repair under the Extended Warranty.

[28 days prior to
Final Approval]

File
Objection

Write to the Court about any aspect of the Settlement you
don’t like or you don’t think is fair, adequate, or
reasonable. If you object to any aspect of the Settlement,
you must submit a written Objection by the Objection
Deadline noted above. Your Objection must follow all the
procedures stated in the body of this notice under “How
Do I Object To the Settlement?”

[28 days prior to
Final Approval]

Go to a
Hearing

Speak in Court about the Settlement. If you object to any
aspect of the Settlement, you must submit a written
Objection by the Objection Deadline noted above.

[Final Approval
Hearing Date]

Do Nothing

You will not receive a Cash Payment, but you may
receive a Credit Certificate if you previously sent a
customer service request to Defendants regarding the
Power Defect or the Overheating Issue. You will have no
right to sue later for the claims released by the Settlement.
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EXHIBIT B2 – EMAIL NOTICE
Why Am I Receiving This Notice?
You are receiving this notice because, according to our records, you may have purchased an ASUS
Rog Strix GL502VS or GL502VSK laptop (collectively, the “Laptops”) in the United States after
May 4, 2014. This notice summarizes the proposed Settlement. For the precise terms and
conditions of the Settlement, please see the Settlement Agreement at
www.asuslaptopsettlement.com, or contact the Claim Administrator at [address] and [phone
number].
What’s This Litigation About?
A proposed class action Settlement has been reached in a case against ASUS Computer
International (“ACI”) and ASUSTeK Computer Inc. (“ASUSTek”) (collectively, “Defendants”)
entitled Carlotti, et al. v. ASUS Computer International, et al., No. 4:18-cv-03369, filed in the
United States District Court for the Northern District of California. Plaintiff alleges that the
Laptops were deceptively marketed as powerful, portable machines ideal for gaming and video
editing with independent cooling systems to give the Laptops “stability required for intense gaming
sessions.” Plaintiff alleges that the Laptops are not suitable for their ordinary and advertised
purpose because the Laptops’ batteries drain even when the Laptops are connected to electrical
outlets (the “Power Defect”). Plaintiff also alleges that the Laptops’ cooling systems are not
independent because they use one set of heatsinks to dissipate heat from both the graphics
processing unit and computational processing unit, so the Laptops overheat, leading to physical
discomfort and/or diminishing the Laptops’ performance and durability (the “Overheating Issue”).
Defendants deny any wrongdoing. If the Settlement is approved by the Court, then you may be
eligible to receive either a Credit Certificate or Cash Payment. In addition, Defendants will provide
eligible purchasers of the ASUS Rog Strix GL502VS model laptops that experienced the Power
Defect an Extended Warranty for Qualifying Repairs.
Am I A Class Member?
You are a Class Member if you purchased a new Laptop in the United States from Defendants or
an authorized ASUS retailer after May 4, 2014 and you did not make your purchase for the purpose
of resale.
What are the Settlement Benefits?
There are three different types of settlement benefits: the Extended Warranty, a Cash Payment, and
a Credit Certificate. The type and amount of benefits that you are eligible to receive depends on the
model of the Laptop that you purchased and whether you have proof that you purchased the
Laptop.
Extended Warranty. If you purchased an ASUS Rog Strix GL502VS laptop, then you are
automatically eligible for extended warranty service for Qualifying Repairs. The Extended
Warranty will remain in effect until the later of: (i) three years from the date of purchase; (ii) 90
days from Final Approval; or (iii) 180 days from the date of a prior replacement of the internal
power supply and/or power adapter by ASUS (“Extended Warranty”). The Qualifying Repairs are
repairs to and/or replacements of the motherboard and/or AC power adapters as necessary to
resolve the Power Defect.
To obtain a Qualifying Repair, you must contact Defendants’ technical support using the following
toll free number ([NUMBER]), and follow Defendants’ procedure for shipping your ASUS Rog
Strix GL502VS laptop to a repair facility for repairs.
You do not need to file a Claim Form to obtain Qualifying Repairs under the Extended Warranty.
However, you may still file a Claim Form to receive a cash payment or a Credit Certificate
regardless of whether you obtain Qualifying Repairs under the Extended Warranty.
Cash Payment or Credit Certificate. You can receive a Cash Payment or a Credit Certificate that
can be redeemed towards the purchase of any one or more products from Defendants at
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https://store.asus.com/us, not including shipping or taxes, consistent with the terms of the
Settlement. As explained in the chart below, you must submit a Claim to receive a Cash Payment.
If you choose a Credit Certificate instead, then you still must submit a Claim Form unless you
submitted a complaint to Defendants regarding the Power Defect or Overheating issue before
March 19, 2019. If you submitted a complaint to Defendants about a Power Defect and/or
Overheating Issue prior to March 19, 2019, and that complaint is reflected in Defendants’ records,
then you will get the Credit Certificate automatically and need not submit a Claim Form unless you
want the Cash Payment instead. The following chart summarizes eligibility for a Cash Payment or
Credit Certificate:
Summary of Group Membership
Group
Am I included?

Group A
If there is proof that you
purchased the Laptop.
The following are
acceptable forms of
proof of purchase:
(1) Proof of Purchase,
such as a receipt; or
(2) you purchased the
Laptop from the ASUS
Website; or (3) you
registered the Laptop
with Defendants prior to
the Notice Date, as
reflected by Defendants’
records.
$210 Credit Certificate
or $110 Cash Payment

Group B
If you submitted a
complaint to Defendants
about the Power Defect
and/or the Overheating
Issue prior to March 19,
2019.

Group C
All other purchasers of
the Laptop.

$210 Credit Certificate
or $110 Cash Payment

$105 Credit Certificate
or $55 Cash Payment

Do I need to submit a
Claim Form to receive
benefits?

Yes

Yes

Am I required to state
under penalty of
perjury that my
Laptop had the Power
Defect and/or
Overheating Issue?
What information
must I provide with my
Claim?

Yes

No, unless you choose
to receive a Cash
Payment instead of a
Credit Certificate.
Yes, but only if you
submit a Claim Form to
obtain a Cash Payment.

You must provide your
Laptop Serial Number.

You must provide your
Laptop Serial Number.

What can I receive?

You must provide your
Laptop Serial Number
and, if you did not
purchase your Laptop
directly from the ASUS
website or register your
Laptop with Defendants
prior to the Notice Date,

Yes
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Can ASUS inspect my
Laptop?

you must also provide a
Laptop Proof of
Purchase.
Yes, subject to certain
conditions, unless you
submit a copy of a
posting you made on
Defendants’ Website,
forums, or chat room
complaining about the
Power Defect and/or the
Overheating Issue
(collectively,
“Postings”) prior to
March 19, 2019.

No

No

Serial Number. “Serial Number” means the serial number of the Laptop. The following
webpage on Defendants’ Website provides information about how to determine the Laptop’s Serial
Number: https://www.asus.com/us/support/article/566/.
Inspection. Defendants’ right to demand a Laptop inspection for Claims made under Group
A is subject to the following conditions:
(a) Defendants must conduct the inspection, unless both Defendants and you agree to
another party to conduct the inspection.
(b) At the election of Defendants, the inspection must be conducted (1) at your home or
business; or (2) at an alternative inspection site, in which case Defendants pay any shipping costs
incurred in delivering the Laptop.
(c) The inspection must be conducted within thirty (30) days of Defendants’ demand for the
inspection, unless you agree otherwise.
(d) Defendants’ demand for inspection must be accompanied by instructions informing you
of the conditions set forth herein and of the right to refuse the inspection entirely, in which case the
claim will be treated as a Group C Claim (see chart above for details).
Valid claims will be paid only after the Court finally approves the Settlement.
How Do I Make A Claim for a Cash Payment or Credit Certificate?
To obtain any benefit other than the Group B automatic Credit Certificate, you must fill out the
Claim Form which is available on the Settlement Website at: www.asuslaptopsettlement.com. You
can submit the Claim Form online, or you can print it and mail it to the Claim Administrator at:
[address]. Claim Forms that are submitted online must be received by the Claim Administrator by
11:59 p.m. Pacific Time on [DATE], and Claims Forms that are mailed must be postmarked by
[DATE]. Cash Payments and Credit Certificates will be issued only if the Court grants Final
Approval to the proposed Settlement and after Final Approval is no longer subject to appeal. Please
be patient as this may take months or even years in the event of an appeal.
What are my rights?
You may make a Claim and/or receive Qualifying Repairs under the Extended Warranty, Object,
Opt Out, or do nothing. To receive a Cash Payment or Credit Certificate, you must
<link>submit a Claim</link>, online or by mail, by [DATE]. To receive a Qualifying Repair
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under the Extended Warranty, you must contact Defendants’ technical support using the
following toll free number ([NUMBER]), and follow Defendants’ instructions for shipping the
laptop to a repair facility. If you Opt Out of the Settlement, you may pursue a separate lawsuit,
but you will receive no payment. Your Opt-Out request must be submitted online or postmarked by
[DATE]. If you do not Opt Out, you give up your right to bring a separate lawsuit. To Object, you
must submit a written Objection that complies with the requirements in the applicable Settlement
Notice available at www.asuslaptopsettlement.com. Your Objection must be filed with the Court
by [DATE]. Do nothing, and you will not receive a payment and you will release claims against
Defendants that relate to the Allegations in the lawsuit. Please see the Settlement Website at
www.asuslaptopsettlement.com for more details for submitting an objection or opt-out request.
What Will Happen Next?
The Court will hold a Final Approval Hearing on [DATE] to consider whether to approve the
Settlement. The hearing will be held in the United States District Court for the Northern District of
California, before Magistrate Judge Donna M. Ryu, in the Oakland Courthouse, 1301 Clay Street,
Oakland, CA 94612, in courtroom 4 on the 3rd floor, or such other judge assigned by the Court.
The date may change without further notice to you. You are advised to check the Settlement
Website at www.asuslaptopsettlement.com or the Court’s Public Access to Court Electronic
Records (“PACER”) system at https://ecf.uscourts.gov site to confirm that the date has not been
changed. The Court will decide whether to approve the Settlement and whether to award
Attorneys’ Fees and Expenses of up to $787,500 and an Incentive Award of up to $5,000 to
Plaintiff. The motion for Attorneys’ Fees and Expenses and an Incentive Award will be posted on
www.asuslaptopsettlement.com after it is filed. You may, but don’t have to, attend the hearing.
Cash Payments and Credit Certificates will be issued to Settlement Class Members only if the
Settlement is approved and after any Objections are resolved. Please be patient.
How Can I Get More Information?
For more information, visit www.asuslaptopsettlement.com or contact the Claim Administrator at
[info] or by telephone at [info]. You can access the Court docket in this case, for a fee, through the
Court’s PACER, or by visiting the office of the Clerk of the Court for the United States District
Court for the Northern District of California, Oakland Courthouse, 1301 Clay Street, Oakland, CA
94612, between 9:00 a.m. and 4:00 p.m., Monday through Friday, excluding Court holidays. You
can also obtain additional information by contacting Class Counsel at: Seth A. Safier, Gutride
Safier LLP, 100 Pine Street, Suite 1250, San Francisco, CA 9411/Tel: 415-639-9090.
PLEASE DO NOT CONTAC T DEFENDANTS OR TELEPEHONE THE COURT OR
THE COURT CLERK’S OFFICE TO INQUIRE ABOU T THE SETTLEM ENT OR
THE CLAIM S PROCESS.
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Online Banner Ad
ASUS Rog Strix GL502VS or GL502VSK Model Laptop Purchasers
After May 4, 2014.
You May Be Entitled to a Cash Payment or Credit Certificate
from a Class Action Settlement.
Learn more

Mobile Banner Ad
ASUS Rog Strix GL502VS or GL502VSK Model Laptop Purchasers
After May 4, 2014:
You May Be Entitled to a Cash Payment or Credit Certificate from a
Class Action Settlement.

Social Media Ad
Text: ASUS Rog Strix GL502VS or GL502VSK Model Laptop
Purchasers after May 4, 2014 - You May Be Entitled to a Cash Payment
or Credit Certificate from a Class Action Settlement.
Headline: ASUS Rog Strix Laptop Settlement
Website: www.asuslaptopsettlement.com
Description: Court Authorized Notice
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IF YOU P URCHASE D AN ASUS ROG STRIX GL502VS OR GL502VSK LAPTOP
AFTER M AY 4, 2014, A C LA SS AC TIO N SETTLEM E NT M AY AFFEC T YOU R
RIGHTS.
A proposed class action settlement has been reached in a case entitled Carlotti, et al. v. ASUS Computer
International, et al., No. 4:18-cv-03369, filed in the United States District Court for the Northern District of
California. In the lawsuit, Plaintiff alleges that the ASUS Rog Strix GL502VS and GL502VSK laptops (the
“Laptops”) were deceptively marketed as powerful, portable machines ideal for gaming and video editing
with independent cooling systems to give the Laptops “stability required for intense gaming sessions.”
Plaintiff alleges that the Laptops are not suitable for their ordinary and advertised purpose because the
Laptops’ batteries drain even when the Laptops are connected to electrical outlets (the “Power Defect”).
Plaintiff also alleges that the Laptops’ cooling systems are not independent because they use one set of
heatsinks to dissipate heat from both the graphics processing unit and computational processing unit, so the
Laptops overheat, leading to physical discomfort and/or diminishing the Laptops’ performance and durability
(the “Overheating Issue”). ASUS Computer International and ASUSTeK Computer Inc. are the defendants
(“Defendants”) and deny any wrongdoing.
If the settlement is approved and you are a Class Member, you may be eligible to receive a Cash Payment in
the amount of either $110 or $55 or a Credit Certificate in the amount of either $210 or $105 at your option.
You are a Class Member if you purchased a new ASUS Rog Strix GL502VS or GL502VSK laptop from
Defendants or an authorized ASUS retailer after May 4, 2014 in the United States. Additionally, Defendants
have extended the warranty for GL502VS laptops that suffered from the Power Defect. Call Defendants’
technical support at ([NUMBER]) to receive instructions for obtaining Extended Warranty service. You
may receive a Cash Payment or Credit Certificate even if you obtain Extended Warranty service.
To obtain a Cash Payment, you must submit a valid Claim Form. To obtain a Credit Certificate, you must
submit a valid Claim Form unless you complained to Defendants about a Power Defect and/or Overheating
Issue prior to March 19, 2019. If your complaint is reflected in Defendants’ records, then you will
automatically receive a $210 Credit Certificate. If you prefer a Cash Payment, then you must submit a
Claim Form. Claim Forms are available at www.asuslaptopsettlement.com. Depending on the benefit you
request, Defendants may have the right to demand an inspection of your Laptop and you may have to
provide proof of purchase.
You may make a Claim and/or receive Qualifying Repairs under the Extended Warranty, Object, Opt Out,
or do nothing. To receive a Cash Payment or Credit Certificate, you must submit a Claim, online or by
mail, by [DATE]. To receive a Qualifying Repair under the Extended Warranty, you must contact
Defendants at [NUMBER], and follow their instructions. If you Opt Out of the Settlement, you may
pursue a separate lawsuit, but you will receive no settlement benefit. Your Opt-Out request must be
submitted online or postmarked by [DATE]. If you do not Opt Out, you give up your right to bring a
separate lawsuit. To Object, you must submit a written Objection that complies with the requirements set
forth in the Settlement Notice available at www.asuslaptopsettlement.com. Your Objection must be filed
with the Court by [DATE]. Do nothing, and you will not receive a settlement benefit (unless you qualify
for an automatic Credit Certificate) and you will release claims against Defendants that relate to the
Allegations in the lawsuit. You may still obtain repairs under the Extended Warranty, if applicable.
The Court will hold a Final Approval Hearing on [DATE], to consider whether to approve the Settlement.
The hearing will be held in the United States District Court for the Northern District of California, before
Magistrate Judge Donna M. Ryu, in the Oakland Courthouse, 1301 Clay Street, Oakland, CA 94612, in
courtroom 4 on the 3rd floor, or such other judge assigned by the Court. The Court will decide whether to
approve the Settlement and whether to award Attorneys’ Fees and Expenses of up to $787,500 and an
Incentive Award of up to $5,000 to Plaintiff. The motion seeking Attorneys’ Fees and Expenses and an
Incentive Award will be posted on www.asuslaptopsettlement.com after it is filed. You may, but don’t have
to, attend the hearing. Cash Payments and Credit Certificates will be issued to the Settlement Class
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Members only if the Settlement is approved and after any Objections are resolved. Please be patient.
For more information, visit www.asuslaptopsettlement.com or contact the Claim Administrator at [info].
You can also obtain additional information by contacting Class Counsel at: Seth A. Safier, Gutride Safier
LLP, 100 Pine Street, Suite 1250, San Francisco, CA 9411/Tel: 415-639-9090.
PLEASE DO NOT CONTACT DEFENDANTS OR THE COURT TO INQUIRE ABOUT
THE SETTLEMENT.
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NOTICE OF
CLASS ACTION
To purchasers of ASUS
Rog Strix GL502VS and
GL502VSK Laptops
since May 4, 2014
You may be entitled to
benefits from a class
action settlement.
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Class Administrator
Carlotti v. ASUS Computer
International, et al.,
[Address]
[Phone]

First-Class
Mail
US Postage
Paid
Permit #__

|||||||||||||||||||||||
Postal Service: Please do not mark barcode

«Class Member ID»
«First1» «Last1»
«C/O»
«Addr1» «Addr2»
«City», «St» «Zip»
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WHAT IS THIS NOTICE ABOUT? This is a courtapproved notice that summarizes a proposed class action
settlement against Defendants ASUS Computer
International and ASUSTeK Computer Inc. (collectively,
“Defendants”) entitled Carlotti, et al. v. ASUS Computer
International, et al., No. 4:18-cv-03369 pending in the
United States District Court, Northern District of
California. The Lawsuit affects all purchasers of a new
ASUS Rog Strix GL502VS or GL502VSK laptop (the
“Laptops”) from ASUS or from an authorized ASUS
retailer in the U.S. after May 4, 2014.
WHAT IS THE CASE ABOUT? Plaintiff alleges that
the Laptops’ batteries drain even when the Laptops are
plugged into electric outlets (the “Power Defect”).
Plaintiff also alleges that the Laptops’ cooling systems are
not independent as advertised and they overheat which
causes
physical
discomfort
and/or
diminished
performance (the “Overheating Issue”). Defendants deny
Plaintiff’s claims. The Court has not decided who is
correct.

Additionally, Defendants are offering Qualifying
Repairs under an Extended Warranty for ASUS
Rog Strix GL502VS model laptops experiencing
the Power Defect. For more information on
obtaining repairs, call ASUS at (____). Class
Member can use the Extended Warranty
regardless of whether they file a Claim.
WHAT ARE YOUR RIGHTS? You may
make a Claim and/or receive Qualifying Repairs
under the Extended Warranty, Object, Opt Out,
or do nothing. To receive a Cash Payment or
Credit Certificate, you must submit a Claim,
either online by [DATE] or by mail, postmarked
by [DATE]. To obtain Qualifying Repairs under
the Extended Warranty, you must contact ASUS
technical support at ( __). If you Opt Out of the
Settlement, you may pursue a separate lawsuit,
but you will receive no payment and your opt out
request must be submitted online or postmarked
by [DATE]. If you do not Opt Out, you give up
your right to bring a separate lawsuit. To Object,
you must submit a written Objection to the
Court by [DATE]. Do nothing, and you will not
receive a Cash Payment and you will release
claims against Defendants that relate to the
Allegations in the Lawsuit.

WHAT CAN YOU GET IN THE SETTLEMENT? If
the Court approves the Settlement, Class Members may be
eligible for a Cash Payment (in the amount of either $110
or $55) or a Credit Certificate (in the amount of either
$210 or $105) for a future purchase from ASUS. To get
these benefits, you may be required to submit a Claim
Form. Depending on the benefit you request, you may be
required to provide the Laptop’s Serial Number, Proof of For more information visit
www.asuslaptopsettlement.com or call the claims
Purchase, or make your Laptop available for inspection.
administrator at [phone number].
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